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HIGH COURT 


GURDIAL AND OTHERS 
versus 
KING-EMPEROR* 

Civil Procedure Code, Or. 21, R. 24(3). (as amended by Allababad 
High Court) and Sec.°424 I. P. C—Process for execution—Date 
fixed for its return—Whether cen be executed after that date— 
When offence under Sec. 424 I. P. C. committed. 

Where the process for execution has a date fixed for its return 
under Or. 21, R. 24(3) it cannot be executed after that date, 
and any person, whose property is attached after the date fixed 
for the return of the process, may, when charged with a criminal 
offence under Sec. 424.1. P. C., say that this property has never 
been lawfully removed from his possession and that therefore he 
can commit no offence by taking the property in his own use. 
Sheikh Nasur v. Emperor, I. L. R. 37 Cal. 122; King-Emperor 
'v. Gopalasemy, I. L. R. 25 Mad. 729 followed. 

_ Camonat Revision from an order of BABU GANGA PRASAD 

VERMA, Sessions Judge of Mainpuri. 

K. D. Maleviya for the applicants. - 
M. Waliullah (Assistant Government Advocate) for the 

_ Crown. - 

- The following judgment of the Court was delivered by 

PuLLaN, J.—This is an application in revision of an order of 
the Sessions Judge of Mainpuri. The four-appellants are cultiva- 
tors whose crop was ares Aig in execution of a decree and they 
have been prosecuted under Section 424 Indian Penal Code for 
removing that crop from the possession of the shabna. The main 
ground Foe revision of the order is that the warrant of attachment 
was returnable on April 12, 1932 and the attachment was made 
on April 15, 1932. The warrant, therefore, had no force on the 
date on which the attachment was made, and it is argued on be- 
half of the judgment-debtors that in those circumstances they 
committed no offence when they removed the crop from the pos- 
session of the Shebna on April 18. The Sessions Judge would not 
consider this point, because in his opinion once the attachment 
had been made and no application was made by the judgment- 
debtors to challenge its legality, they could not la y remove 
the crop and they are, therefore, guilty of an offence under Sec- 

*Cr. Rev. 612 of 1932 
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2 i HIGH COURT [1933] 


tion 424 I. P. C. in that they dishonestly refnoved their own pro- 
perty. The provisions of Order XXI, Rule 24 are mandatory and 
Clause (3), as applied to this High Court, runs: : 

In every such process a day. shall be ified on or before 
which it shall be executed and a day shall be specified on or be- 
fore which it shall be returned to the court. 

It appears to me that where the process has a date fixed for 
its return under this rule it cannot be executed after that date 
and any person, whose property is attached after the date fixed for 


~ the return of the process, may, when charged with a criminal 


offence under Section 424 I. P. C., say that this property has never 
been lawfully removed fram his possession and that thereforé he 
can commit no offence by taking the property in his own use. 
This appears to be the view taken by the Calcutta High Court in 
the case of Sheikh Nasur v. Emperor! and by the Madras High 
Court in the case of King-Emperor v. Gopalasamy*. In the latter 
ruling it is pointed out that there is no presumption that a dis- 
traint made for arrears of rent is legally made and if persons are 
charged with having dishonestly removed property to avoid it, 
the prosecution must prove that it was a legal distraint. In this 
case the prosecution has failed to prove that there was a legal dis- 
traint. Thus, in my opinion, no offence under Section 424 was 
committed. : 


A second question arises in this case owing to the fact that the 
Shabna immediately made over the property to the judgment- 
debtors for threshing, and it is at least questionable whether it can 
be held that once property was made over to the judgment- 
debtors for threshing it can be said to be no longer in their posses- 
sion but in that of the Shabna. If the property is in their posses- 
sion they could only be charged with refusing to return it and not 
with removing it, and such an offence is not contemplated by 
Section 424 Br Indian Penal Code. 

I accordingly allow this revision and set aside the conviction 
and sentence of all the applicants and direct that the fine, if paid, 
shall be returned to them. They need not surrender to their bail. 


Revision allowed 


*L L. R. 37 Cal. 122 "IL L. R. 25 Mad. 729 
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SHIAM LAL C. 
VETSHS 
JASWANT SINGH AND orHens* ane 
Civil Procedure Code, Or. 21, R. 90—Scope of—Decree—Property B to - Oct. 12 
_ be sold in the event of sale of property A proving insufficient— = —— 
o Sale of property A does not discharge decree—Whether mortgagee Cj. 
of property B can apply for setting aside sale of property A. Kucr, J. 
Where the decree directed that property A should be sold in 
the first instance and if the sale proceeds of property A proved 
insufficient to discharge the decree, the property B was to be 
sold, beld, that the mortgagee of property B was entitled to 
apply under Or. 21, R. 90 for the setting aside of the sale of 
property A on the ground that owing to fraud and collusion 
property A had been sold for a low price with the result that 
the decretal amount was not discharged and his B 
had been ordered to be put up for sale. Bibi Mebdatutnissa 
v. Sheo Devi, [1931] A. I. R. Patna 217 followed. 
First APPEAL from an order of Basu Ram Saran Das, Sub- 
ordinate Judge of Aligarh. 
S. K. Der and S. N. Gupta for the applicant. 
P. L. Banerji, Panna Lal, Shabd Saren and S. B. L. Gaur for 
the respondents. ! 
The judgment of the Court was delivered by 
SULAIMAN, C. J.—This is an objector’s appeal from an order Saletmen,C. J. 
refusing to set aside a sale. ‘The application has been dismissed on 
the preliminary ground that the applicant has no locws stendi to 
maintain it and the merits have not been gone into. 
It appears that in the decree which is in execution there is a 
clear provision that two items of properties in. Thok Net Ram 
and Thok Rup Singh should be sold in the first instance and that 
if the sale proceeds of these two properties prove insufficient to dis- 
charge the decree, then only the third property in Thok Ganga 
Ram should be sold. The appellant-objector holds 2 mortgage 
over Thok Ganga Ram along with other properties. His case was 
that the auction sale which has taken p was fraudulent and 
collusive and the property which was of a high value had been 
sold for a small price with the result that the decretal amount has 
not been discharged and his property has been ordered to be put 
up for sale. 
The court below held that inasmuch as the property. which 
has been sold did not belong to Shiam Lal and he no interest 
oe property he has no stendi to apply under Order 21, 
Rule 90. 
It seems to us that the scope of Rule 90, Sub-rule (1) is very 
*F. A. F. O. 194 of 1931 
° 
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wide and the words “Whose interests are affected by the sale” are 
comprehensive enough to include the present appellant. There is 
no doubt that he has no direct interest in the property which has 
been sold, but if a'fraud has been perpetrated and in collusion 
with the judgment-debtor and the decree-holder the property 
has been sold for a very small amount, a greater liability is cast 
on the property in Thok Ganga Ram over which the appellant 


` holds a mortgage. His interests are therefore adversely affected 


by the sale and he would undoubtedly suffer by the alleged fraud 
or collusion. Our attention has been drawn to the case of Bibi 
Mehdatunnissa v. Sheo Devi Singh which is in point. We agree 
with the view expressed therein and hold that the appellant is a 
person whose interests are affected by the sale inasmuch as his pro- 
perty may not be liable to be sold if without any fraud or collu- 
sion the full price is fetched by the sale of the other items or at 
any rate the liability may be less than it is at present. We ac- 
cordingly allow the appeal and setting aside the order of the court 
below send the case back to that court for disposal according to 
law. We direct that L. Shiam Lal should have his costs of this 
appeal from Mst. Phul Kuar the contesting respondent. The 
other respondents will bear their own costs. Costs incurred in 
the court below will abide the result. 

\ Appeal alowed 


MANMOHAN DAS (Defendant) 
VETSHS 
KRISHNA KANT MALAVIYA anb orHers (Plaintiffs) * 


Crvil Procedure Code, Or. 17, R. 2, Explanstion to, end Or. 17, R. 3 
—On date of adjourned bearing plaintifs pleader made applica- 
tion for further adjournment—Application disallowed and the 
court dismissed the suii—Remedy of plaintiff. 

On the date to which the hearing of the suit was adjourned 
the plaintiff’s pleader a and made an application for fur- 
ther adjournment which was disallowed, and the plaintiff’s 
pleader having stated that he had no further instructions, the 
Court dismissed the suit for want of prosecution; beld, that the 
plaintiff cannot, in view of the Explanation added to Or. 17, 
R. 2 be deemed to have failed to appear and the case fell under 
Or. 17, R. 3 (and not under Or. 17, R. 2) and the order 
amounted to a decree dismissing the suit for want of evidence 
on the merits and not one dismissing it for default of appear- 
ance and the plaintiff’s remedy was either by way of review or 
an appeal to the higher court (and not by way of an applica- 
tion for the setting aside of the decree and for the restoration of 
the suit). 

*Civ. Rev. 468 of 1931 
1E1931] A. L R Pat. 217 
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' Cy Revision from an order of C. I. Davm Esa., Addi- 
tional Subordinate Judge of Allahabad. 

Damodar Das and S. Majid Ali for the applicant. 

K. N. Malaviya for the opposite parties. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendant’s application in revi- 
sign from an order of the Subordinate Judge restoring a suit which 
had been previously dismissed. 

A preliminary objection is taken that no case has been decided 
and that, therefore, no revision lies. If the contention of the ap- 
plicant is correct, the suit had’ been finally disposed of, the court 
had become a functus officio and a fresh proceeding was started 
by the plaintiff for the setting aside of the previous decree This 
separate proceeding has now terminated in favour of the plaintiff 
and the original suit has been restored. In view of the pronounce- 
ment of two Full Benches of this Court in Rem Sarup v. Gaya 
Prasad! and Radha Moben Dutt v. Abbas Ali Biswas” it must 
be held that a case has been decided and that a revision would lie 
if the conditions required by Section 115 C. P. C. are fulfilled. 

It appears that the suit has been pending for some time and 
had been adjourned on several occasions. The last date fixed 
was March 5, 1930. On that date the plaintiff’s pleader appeared 
and presented an application for an adjournment of the suit on 
the ground that the plaintiff was absent at Gorakhpur in connec- 
tion with some meeting. The application for adjournment was 
pressed on behalf of the plaintiff, but the court declined to adjourn 
the case. After this the plaintiff’s pleader was called upon to 
proceed with the case, but he stated that he had no further instruc- 
tions from his client. The defendants were all present and were 
represented by their pleader. The court accordingly ordered. 
“The suit is hereby dismissed for want of prosecution.” 

The plaintiff did not appeal from this, but presented an ap- 
plication for restoration of the case on the ground that there was 
sufficient cause for his not appearing personally. This application, 
was opposed by the defendants, but has been granted by the court 
below on the supposition that there had been a default of appear- 
ance on the previous occasion and a disposal under Order IX, 
Rule 8, and that, therefore, the plaintiff is entitled to have the 
suit restored if sufficient cause is shown. ` 

There is no doubt that Order IX, Rule 8 can apply only where 
the defendant appears and the plaintiff does not appear when the 
suit is called on for hearing. In the case of an adjourned hearing 
there is'a special provision made by this Court in the form of an 
Explanation added to Order XVU, Rule 2 under which no party 
shall be deemed to have failed to appear if he is either present or 

124 A. L. J. 56 81931 A L J. 377 
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is represented in court by an agent or pleader though engaged only 
for the purpose of making an application. It follows that inas- 
much as the plaintiff’s pleader did appear on that occasion and 
made an application for an adjournment which was disallowed, 
the plaintiff cannot, in view of the Explanation, be deemed to have 
failed to appear on that occasion. There was accordingly no de- 
fault of appearance on behalf of the plaintiff and the learned Sub- 
ordinate Judge did not in his order say that the suit was being 


. dismissed for default of appearance. There was no evidence þe- 


fore the court and the suit was dismissed for want of prosecu- 
tion. 

In our opinion the case fell under Order AVU, Rule 3 and 
not under Order XVI, Rule 2. The order, therefore, amounted 
to a decree dismissing the suit for want of evidence on the merits 
and not one dismissing it for default of appearance. 

The plaintiff’s remedy was either by way of review or an 2p- 
peal to the higher court. Instead of 2 Ble is from the decree, 
he applied for the setting aside of the ie and for the restora- 
tion of the suit, treating the dismissal as one for default of ap- 
pearance. This remedy was obviously misconceived. 

It is urged on behalf of the plaintiff that there is an inherent 
jurisdiction in a court to set aside a decree and restore a suit even 
where it does not fall under Order IX. For this, reliance is placed 
on the case of Laléa Prasad v. Ram Karan. But in that case there 


appellate court which set aside the decree. Had the plaintiff 
in the present case appealed from the decree and shown good cause 
to the appellate court, the decree might just as well have been set 
aside in this case also. | 

It may even now be possible for the plaintiff to appeal and ask 
for extension of time, if he can satisfy the appellate court that 
there has been good cause for not filing the appeal owing to some 
wrong advice under which he was Prosecuting another proceeding 
bona fide with the same object in view. It is unnecessary for us 


‘to express any opinion on this point. 


We think that the court below has acted without jurisdiction 
in setting aside the previous decree which was not an order dis- 
missing the suit for default of a pearance, and has also acted with 
material irregularity. -The politi is allowed and the order 
dated March 14, 1931, is set aside. But in the circumstances of 
the case, we direct that the parties should bear their own costs in 


both the courts. 
Application allowed 


"L L. R. 34 AIL 426 
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KINDER SINGH AND OTHERS 
VETSHS 
_ KING-EMPEROR* 


Penal Code (Act XLV of 1860), Sec. 306—Abetmsent of smicide— Oet. 12 


W bat constitutes. 


° Where on the death of her husband the widow burnt herself BA*™% J. 


on the funeral pyre of the deceased and the evidence indicated 
that the appellants desired the woman to become seti, though 
da ai Ta ostensibly pretended that they were preventing 
the widow from burning herself, beld, that the ap ts were 
guilty of the offence of abetment of suicide under Sec. 306 Penal 
Code. 


Emperor v. Rem Deyal, I. L. R. 36 AlL 26 followed. 

CRIMINAL APPEAL from an order of MUHAMMAD ZIAUL 
Fiasan EsQ., Second Additional Sessions Judge of Cawnpore. 

L. M. Roy for the appellants. 

Sankar Saren (Government Pleader) for the Crown. 

The following judgment was delivered by 

BANERJI, J.—This is an appeal by three persons who have 
been convicted by the Sessions Judge of Cawnpore under Section 
306 I. P. C. and sentenced to three years rigorous imprisonment. 

In village Kudauli in the district of Cawnpore lived one Bhure 
Singh Thakur. He died on the night of January 12, 1932. The 
charge against the accused is that they abetted the suicide of the 
widow of Bhure Singh by helping ber in immolating herself 
by burning on her husband’s fea . The accused Kinder 
Singh was the head of the-family and ee two other appellants are 
the relations of the deceased. The facts are undoubted that the 
widow of Bhure Singh burnt herself on the funeral pyre of Bhure 
Singh at about 2 in the afternoon in village Kudauli. The evi- 
dence for the prosecution makes it abundantly clear. The only 
question is whether the appellants did anything or omitted to do 
anything by reason of which they could be convicted of the off- 
ence under Section 306 I. P. C. 

It is undoubtedly true that the Mukhia of the village, Gulzar 
Singh, went to the police station and made a report that the widow 
of Bhure Singh Thakur was about to burn herself on the funeral 
pyre of her husband and that the brothers of Bhure Singh were 
trying to induce her not to do so. After an examination of the 
evidence for the defence and the prosecution it is clear to me 
that a large body of men had collected together in this village 
from the adjoining villages and that if Bhure Singh’s dead body 
would have been'taken to the usual cremation -ground seven miles 
away the poor widow of Bhure Singh might have been alive. ` But 

*Cr, A. 612 of 1932 
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it appears that the villagers decided that the funeral pyre was to 
be laid in the village; and it is inconceivable to me that the large 
body of men that had. collected, if they had wished, could not have 
prevented the widow from committing suicide. Be that as it 
may, the evidence in the case indicates that Kinder Singh was the 
leader of the party that desired the woman to become Sati, and al- 
though they may have ostensibly pretended that they were pre- 


` venting the widow from burning herself, it appears to me that 


everyone of them desired that the woman should become a Sati and 
thus get merit after death. The evidence which has been believed 
by the learned Sessions Judge proves that Kinder Singh was the 
person who really was responsible as the head of the family for the 
woman committing suicide. One of the most curious things about 
the case is that the suggestion for the defence is that the funeral 
pyre practically automatically got lit which, to my mind, is an 
absurd statement. It is stated that the son of the deceased set fire 
to the funeral pyre at one or two places but the pyre did not catch 
fire, but as soon as the woman came and sat down and shouted 
“Satnam” suddenly the fire blazed ‘up and destroyed her. 

The learned Government Pleader has brought to my notice 


. the case of Emperor v. Rem Dayal in which all the cases on the 





subject have been referred to and I agree with everything that is 
said in that case. 

I am satisfied that the appellants have been rightly convicted 
The sentence is by no means severe. I see no necessity of a fine 
being inflicted and I set aside the sentence of fine. The fine, if 
paid, will be refunded. | 

Appeal dismissed 


JOSEPH WILLIAM CARROL (Petitioner) 
VETSHS 


MRS. JOSEPH WILLIAM CARROL (Respondent) 
AND 


HORACE WILSON (Co-respondent)* 

Divorce Act (IV of 1869), Sec. 3(1)—‘Residence’—Meaning of— 
Temporary or casual visits to a place—Whether constitute resi- 
dence. 

Petitioner, who was an Inspector, lived in a bungalow pro- 
vided for him by the Ry. Co. at Gondia, in the Central Pro- 
vinces. Shortly before filing his petition for dissolution of 
marriage in the Allahabad High Court, he came to Allahabad 
for two days and thereafter every month for the same period, 
with the double object of consulting his counsel and obtaining 
some suitable plot for carrying on farming operations efter his 
contemplated retirement from the railway. Held, that petitioner 
had failed. to establish that he was residing in Allahabad within 

"Matrimonial Case 4 of 1932 


*T LR. 36 ALL 26 4 
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= the jurisdiction’ of the High Court and therefore his petjtion MATRIMONTAL 
. must be returned for presentation to the proper court. cn 
A. P. Pandey and S. P. Kumar for the petitioner. ee 


O. M. Chiene for the respondent. oo 
ILLIAM 
The following judgment was delivered by CARROL 


v 


YOuNG, J.—The petitioner, Joseph William Carrol, an Ins- Min Join 
pector employed by the B. N. Railway, filed a petition against his Wis 
wife for dissolution of marriage. The respondent has objected Cannon 
that this Court has no jurisdiction to hear the petitioner. This Young, J. 
preliminary objection has been heard today. 

The facts are that Mr. Carrol has official quarters provided for 
him by the railway company at Gondia, in the Central Provinces. 
He has a bungalow there, and in the same compound an office. 
The railway company furnishes the office, but Mr. Carol has fur- 
nished the bungalow allotted to him himself. His position as ins- 
pector entails a good deal of travelling over the railway line, and 
therefore in every month he is for several days away from Gondia. 
But when he is in Gondia he lives at the quarters assigned to him. 
In the month of April, shortly before the petition was filed in this 
case, Mr. Carrol came to Allahabad. His last visit to Allahabad 
before April was in the year 1930. In view of the fact that the 
petition was filed early in May, it appears to me to be likely thar 
his visit in April may have been necessary on account of his 
contemplated action in this Court. In any event, whether that be 
so or not, he says that he came to Allahabad for two days and 
thereafter every month for the same period, and on each occasion 
he saw his counsel in connection with his case. He also says that 
when in Allahabad he busied himself in trying to discover some 
portion of land which might be suitable for carrying on farming 
operations. He says that he intends, when he can find a suitable 
portion of land and obtain a good title to it, to retire from the 
railway and set up business in this district as 2 farmer and as a 
breeder of dogs. It is obvious from a recital of these facts ‘that 
the contemplated retirement from the railway and his setting up 
business in Allahabad is very much in the air! I consider it will 
be some time before he can find any portion of land in this dis- 
trict which it will be safe for him to buy. At any rate, he has 
not given notice to the railway company, which he must do under 
the terms of his employment, of his intention to retire. He says 
that he entered into a definite agreement in April to take two rooms 
in the house of a certain Pandit in Allahabad for which he agreed 
to pay Rs.15 every month, and he has produced receipts purport- 
ing to show that this arrangement has been carried out. J am not 
entirely satisfied with this evidence. It seems unlikely for a man 
in the position of Mr. Carrol to enter into such an agreement. If 
he was only coming to Allahabad when he could obtain leave and 
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MaremsowaL on an average of two days a month, it would be much cheaper for _ 
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him to stay, at a dak bungalow. Such an agreement can be ter- 
minated by 15 days notice in any event. Even if this evidence is 
accepted, I have come definitely to the conclusion that Mr. Carrol 
has failed to establish that he is now residing in Allahabad within 
the jurisdiction of this Court. In my opinion, his residence with- 
in the meaning of Section 3(1) of the Indian Divorce Act is in 
Gondia. No mere casual or temporary visits to Allahabad can 
possibly constitute ‘residence’ within the meaning of the Act. 
Counsel for Mr. Carrol presses that it is his client’s intention ulti- 
mately to take up his abode in this district. Intention has nothing 
whatever to do with the question of residence. Whether or not 
a person resides in a particular district is a question of fact and 
depends in each case upon the evidence. It is impossible to say 
in this case that Mr. Carrol, in the circumstances outlined above, 
resides within the jurisdiction of this Court. ‘The objection, there- 
fore, of the respondent must succeed. This petition will be re- 
turned to counsel for the petitioner for presentation to the proper 
court. : 


RAMJI MAL (Plaintiff) 
VETSUS 
DEVI PRASAD alias DEVI DAS (Defendant) * 

Tenancy Act (Ill of 1926), Sec. 253—Question of jurisdiction decided 
by revenue court—Appesl to District Judge dismissed—High 
Courts revistonal power—Tenancy Act (II of 1926), Sec. 212 
and Land Revenue Act (DI of 1901), Secs. 40 and 44—Thekadar 
—Revenue Court refuses to enter neme in annual  register— 
Whether suit for possession against land-holder in revenne court 
barred. 

Where a question of jurisdiction was raised and decided by 
the revenue court and was also in issue in appeal before the Dis- 
trict Judge, who dismissed the appeal, beld, that the High Court 
had jurisdiction to revise the order of the Assistant Collector’ un- 
der Sec. 253 of the Tenancy Act even though an appeal had been 
preferred to the District Judge and dismissed by him. 

Rem Iqbal Rai v. Telesari Kuari, 1930 A. L. J. 1233 relied 
On, 

A suit for recovery of possession by 2 fthekadar against a 
land-holder under Sec. 212 of the new Tenancy Act, which is 
within the exclusive jurisdiction of the revenue court, cannot 
be barred merely on account of the fact that in the mutation 
proceedings under Sec. 40 of the Land Revenue Act the re- 
venue court refused to recognise the plaintiff’s position as a 
thekader in possession. The provisions of Secs. 40 and 44 of 
the Land Revenue Act, when properly construed, are not in- 
consistent with this view. 

*Civ. Rev. 130 of 1932 
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Cv Revision from an order of MAULVI ABDUL HaLm™m, Gm 


District Judge of Budaun. 1932 


P. M. L. Verma for the applicant. . == 
S. N. Seth for the opposite party. ee 


Y. 
The judgment of the Court was delivered by Devi Prasav 
SULAIMAN, C. J.—This is an application in revision from an Sslemen,C. J. 
order of an Assistant Collector, an appeal from which has been 
dismissed by the District Judge. 
A preliminary objection is taken to the hearing of this revi- ~ 
sion on the ground that the remedy lay by way of revision to the. 
Board of Revenue and not to the High Court. In our opinion 
this objection has no force. Under Section 220 of the Agra 
Tenancy Act every suit brought by a thekedar against his lessor . 
which is of the same nature as any suit or application specified 
in the 4th Schedule which may be brought by a tenant against 
his landholder shall be deemed to be included in that schedule 
under the same serial number as such similar suit. Section 99 
provides the remedy for a tenant who has been dispossessed. Sec- 
tion 212 provides a remedy for a thekadar who has been dispossess- 
ed. In the 4th Schedule at serial number 12 Sectio 
tioned and an appeal is provided to the issia 
„of the provisions of Section 220 a suit under 
deemed to fall under the same serial number. 
where a question-of jurisdiction has been decided+i 
and is also in issue in appeal the appeal lies to the Bi 
under Sec. 242 (3) (b). In the present case a Gpesti BTiS py 
diction was raised and decided in the first court and“ EGA so 
appeal, and in fact the appeal has been disposed of by the District 


Judge who came to the same conclusion as the | is¢eant 
a: aaO] 
We are therefore of opinion that this Co j ction 

to revise the order of the Assistant Collector under Section 253 
of the Act if he has failed to exercise jurisdiction even though 
an appeal has been preferred to the District Judge and dismissed 
by him. (See Rem Iqbal Rai v. Telesari Kusari). The revision 
lies as Section 252 is inapplicable to the case. 
It appears that the applicant was holding a lease of a certain . 
share in the village from the defendant previously. On the expiry 
of that lease his lease is said to have been renewed but he did not 
obtain possession or he was dispossessed. The applicant first applied 
to the Revenue Court for the entry of his name in the annual 
register. A dispute was raised by the defendant as Sak ye his 
possession and title, and the case went to the Sub-divisi Officer. 
The present applicant failed to produce any evidence wha 
and his application was summarily dismissed: It cann 
: 11930 A. L J. 1233 Ej 
- © 
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puted that the order of the Collector dismissing the application 
for mutation of names was under Section 40 of the U. P. Land 
Revenue Act. : 
The view taken by the courts below seems to be that the 
order refusing to enter his name in the annual register is binding 


on the revenue court and therefore it is no longer open to the 


` revenue court to give him a decree for possession of the property. 


The learned counsel for the respondent suggests that the proper 
remedy for the plaintiff may be to go to the civil court for a 
mere declaration because there he can not get possession and then 
to come back to the revenue court and sue for possession. This- 
would obviously be a tortuous course. In our opinion the effect 
of Section 40 and Section 44 of the Land Revenue Act has not 
been properly appreciated. Section 40(1) provides for disputes 
regarding entries in annual registers and says that they shall be 
decided on the basis of possession. Sub-section (2) provides that 
if in the course of enquiry into such a dispute the Collector is un- 
able to satisfy hnli as to which party is in possession he shall 
ascertain by certain summary enquiry who is the person best en- 
titled to the property and shall put such person in possession. 
Then Sub-section (3) says that no order as to possession passed 
under this section shall debar any person from establishing his 
right to the property in any civjl or revenue court having jurisdic- 
tion. Obviously the section means that the order of the Collector - 
regarding the entry of names in the annual register shall be final 
and shall not be challen in any subsequent proceeding, but 
that would not prevent the aggrieved party from establishing his 
right in a civil or revenue court having jurisdiction. It therefore 
follows that if a suit for establishing such right lies in a revenue 
court and not in a civil court his remedy would be to approach 
the revenue court which would not be bound by the previous 
order refusing mutation of names. Similarly Section 44 merel 
provides that all decisions under Section 40 shall be binding op ail 
revenue courts. The binding character of the decision means 
that the refusal to enter his name in the annual register can no 
longer be challenged by any revenue court. 

In the present case the plaintiff does not wish to challenge 
the correctness of the mutation order. Indeed he now accepts 
the position that he was not in possession and that the entry of his 
name was rightly refused. The relief that he now claims is that 
he should be given a decree for ion on the ground that he 
has been dispossessed by his haddo. We are clearly of opinion 
that a suit for recovery of possession against a landholder when 
specifically provided for in the Agra Tenancy Act and to enter- 
tain which the revenue court alone has exclusive jurisdiction can- 
not be barred merely on account of the fact that in the mutation 
proceedings the court refused to recognize his position as a theke- 
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dar in possession. | ` Cr 
Section 212 of the Agra Tenancy Act gives a thekedar who 77 
has been wrongfully ejected or wrongfully prevented from exer- — 
cising any of his rights as a thekedar the right to sue for recovery Ramm Mat 
of possession. We are unable to hold that such a suit is barred. 
The effect of the view of the first court that the suit is — 
barred and that the plaintiff’s remedy is only by way of some Sslemes,C. J. 
sact of a declaratory suit in a civil court amounted to a refusal to 
exercise jurisdiction. We accordingly allow this application and 
setting aside the order of the Assistant Collector send the case back 
to that court with directions to dispose of the same on the merits. 
The plaintiff-applicant shall have the costs of this revision from 
the defendant-respondent. Costs in the revenue court will abide 
the event. 
Application allowed 


VETSHSI meras 
PRAGMADHO SINGH AND oTHers* dae 


_ Criminal Procedure Code (Act V of 1898), Sec. 425—Judgments Oa ai 
delivered in open court by a deceased High Court Judge but not — 


mmitialled—W hen judgments not rendered defective. SULAIMAN, 
ee ee ee eee Cl 
requires that High Court, after pronouncing a judgment 


in open court, should date and sign the same. All that Sec. 
425 Cr. P. C., requires is that the judgment should be certified 
to the court below. 

Criminal appeals which were disposed of by a deceased Judge 
of the High Court by the delivery of judgments in open court 
and which were taken down by his judgment-writer must be 
deemed to have been finally disposed of by him; the omission to 
initial the fair copy of the judgments was in no way a serious 
defect. For the purpose of certifying the judgments to the 
courts below, they could conveniently be put up before the 
Chief Justice for initialling. 

The following order was delivered by 

SULAIMAN, C. J.—The office has brought it to my notice that seletmen, C. J. 

there are certain judgments in criminal cases delivered by the late 

Mr. Justice L. M. Banerji in open court and taken down by his 

judgment-writer and ` at owing to his death, remained un- 
signed after having been faired out. Notes were made by the 

~ bench reader of the disposal of the cases, and in some of these the Í 

learned Judge actually signed the release warrants. It is quite 

clear that Section 366 which requires that the judgment of every 

trial in any criminal court of original jurisdiction shall be pro- 

nounced in open court and Section 367 which provides that the 


- tCr, A. 366 of 1932 
° 
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written judgment should be dated and signed by the presiding 
officer in open court, do not apply to a High Court. Chapter 26 
applies to judgments delivered by criminal courts of original juris- 
diction. Section 424 of the Act makes the rules contained in 
Chapter 26 as to the judgment of criminal courts of original 
jurisdiction applicable to judgments of any appellate court “other 
. than a High Court.” There is therefore no provision which re- 
quires that the High Court, after pronouncing a judgment in open 
court, should date and sign the same. As a matter of fact, all 
that Section 425 requires is that the judgment should be certified 
to the court below. 

The criminal appeals which were disposed of by the late Mr. 
Justice Banerji by the delivery of judgments in open court and 
which were taken down by his judgment-writer must be deemed 
to have been finally disposed of by him; the omission to initial the 
fair copy of the judgments is in no way a serious defect. 

For the purpose of certifying the judgments to thé courts 
below it will be convenient for them to be put up before the 
Chief Justice for initialling them so. that they may be certified. 


EDNA MAY OLIVIA HARDLESS (Petitioner) 
Versus 
HAROLD RICHARD HARDLESS (Respondent) * 

Evidence Act (I of 1872)—Doctor cannot claim privilege under the 

Act on the gronnd that relationship of doctor and patient is 

confidential—Divorce Act (IV of 1869), Sec. 10—Petition by 

wife for dissolution of  merrisge—Communicstion of venereal 

disease by busbend to his wife proved—Whether wife entitled 

to decree nisi. 

There is no protection afforded by the Evidence Act to a 
doctor as such. When 2 doctor is called to give evidence he 
is in the same position as any other person not exempted by the 
Act. It is his duty to assist the court in every way possible 
and to disclose to thé court all the information in his posses-— 
sion relevant to the matter in issue 

Where in a petition by the ike for dissolution of marriage 
it was proved that the husband had communicated venereal 
disease to his wife, beld, that the petitioner having proved both 
cruelty and adultery was entitled to 2 decree nisi. The fact 
that a husband has communicated venereal disease to his wife 
is in law sufficient evidence of adultery. It also amounts to 
legal cruelty. 

ORDER on application of Edna May Olivia adie: (Peti- _ 
tioner). 

K. O. Carleton and O. M. Chiene for the petitioner. 

Saila Nath Mukerji and N. C. Ganguli for the respondent. 


*Matrimonial Suit 1 of 1932 
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The following judgment was delivered by 

YouNG, J.—This is the petition of Edna May Olivia Hard- 
less against her husband, Harold Robert Hardless of the “Sanc- 
tuary”, Chunar. The petitioner by her petition claims a dissolu- 
tion of the marriage on account of the cruelty and adultery of 
her husband. Both the parties are Anglo-Indians domiciled in 
India and resident within the jurisdiction of this Court. 

e She also claims custody of the children. The parties were 
married in the month of June 1927 when the petitioner was 16 
years of age. There have been three children of the marriage, 
one girl and two boys, the eldest child being four years old and 
the youngest two years old. The petition which was originally 
defended is now undefended. Mr. Saila Nath Mukerji, counsel 
for the respondent, has intimated to the Court that he is unable 
to put his client in the box in denial of the charges. . 

The petitioner herself has given evidence, and she has satis- 
fied me both as to the adultery and the cruelty. The husband, 
who is a handwriting expert, frequently had to be away from 
home in pursuance of his profession, and in the month of July 
1930 he me to go to Kurseong stopping en route at Calcutta. 
On his return to Chunar he was ill, and it now has been proved 
to me beyond any possibility of doubt that he was suffering at 
that time from two well known venereal diseases. It is unneces- 
sary to go into the particulars. He was treated by three doctors 
at different periods, all of whom have given evidence in this case. 
Eventually in October 1931 it was discovered that the petitioner 
herself was also suffering from a venereal disease. I am satisfied 
that this venereal disease was given to the petitioner by the res- 
pondent. The fact that a husband has communicated venereal 
disease to his wife is in law sufficient evidence of adultery. It 
also amounts to legal cruelty. Every fact, therefore, necessary 
for the petitioner to prove in order to be entitled to a dissolution 
of marriage has been proved in this case. 


An interesting point arose during the case. All the doctors 
claimed privilege, alleging that the relationship of doctor and 
patient were confidential. The law on this matter is clear. Sec- 
tion 126 of the Evidence Act gives protection to a barrister, at- 
torney, pleader or vakil with regard to communications made to 

in the course of his employment as such by a client. There 
is no protection afforded by the Evidence Act to a doctor as such. 
When a doctor is called to give evidence he is in the same position 
as any other person not exempted by the Act. It is his duty to 
assist the court in every way possible and to disclose to the court 
all the information in his possession relevant to the matter in 
issue. J, therefore, had to disallow the plea of the doctors that 
they were entitled to withhold their evidence in this case. 
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The petitioner, having proved both cruetly and adultery, 
is entitled to a decree nis, and I so pronounce. She will 
also have the custody of the three children to which she is entitled. 
In this case as the children are of tender years, it is very im- 
portant that they should be under the control of their mother. 
Further the mother is living in Allahabad, and facilities for school- 
ing are more easily obtainable here than elsewhere. The husband 
I understand is coming to reside in Allahabad. The husband and 
wife have agreed that the wife should give to the husband reason- 
able access to his children, and I have no doubt that the petitioner 
will carry out her undertaking. If any dispute arises in future as 
to the children, I give either party liberty to apply. 

With regard to the costs, a sum of Rs.350 has already been 
awarded as costs in this case. Capt. Carleton has put on the re- 
cord, receipts almost totalling this amount, and he assures me that 
more than this amount has actually been disbursed in this case, 
I order, therefore, that the costs in this case should be fixed at 
Rs.350. Of this amount of Rs.350 the respondent has handed 
over today in court the sum of Rs.250. The other Rs.100 must 
be paid within two months of today’s date. 


With regard to alimony pendente lite, I have had the evidence 
of the petitioner and the respondent. I am satisfied that the res- 
pondent’s average income is at least Rs.3,000 per annum. ‘The 
petitioner has not only herself to keep, but has to provide for her 
three children. I think the proper order in this case is that the 
respondent should pay to the petitioner on the 15th day of each 
month commencing with November 15, 1932, the sum of 
Rs.150 as alimony pendente lite. 


RATAN LAL (Defendant) 
VETSHS 
MUKANDI LAL And anorHer (Plaintiffs) * ` 
Transfer of Property Act (IV of 1882), Sec. 78—"Gross neglect” on 
pert of prior mortgagee—What constitutes. 

In order to invite the application of Sec. 78 of the Transfer 
of Property Act to a given case it is necessary to prove that the 
fraud, misrepresentation or gross neglect of the prior mortgagee 
was the proximate cause and not merely one of various contri- 
butory factors that led the subsequent mortgagee to advance 
money. 

A gifted certain property to B but the property was misdes- 
cribed in the deed as being situated in Khata Khewat No. 1. B 
mortgaged this property’to C in 1922 and the same mistake was 
reiterated in the mortgage deed. The mortgage in suit was 

*S. A. 24 of 1931 
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executed by B in favour of plaintiffs and the property mortgaged | 


was again misdescribed. The money due to C on the basis of 


the mortgage of 1922 was left with plaintiffs who paid the ~ 


amount to C and redeemed his mortgage. Defendant obtained 
a mortgage from B in 1929 and the property was correctly 
described in- the deed as the share of the mortgagor in Khata 
Khewat No. 2. Plaintiffs before advancing money under the 
“ mortgage in suit i SEEE ak ite bat Gad oe ee aia 
: the entries in the t while the defendant did not examine 
the deed of gift (ie, the title deed of his mortgagor). In 
plaintiff's suit for sale of the mortgagor’s share in Khata Khewat 
No. 2, beld, that Sec. 78 of the Transfer of Property Act had 
no application to the case. The defendant’s neglect was much 
more than the alleged neglect on the part of plaintiffs and the 
courts below rightly postponed the defendant’s security to that 
of the plaintiff’s mortgage. 
SECOND APPEAL from a decree of Panprr Pran NATH AGA, 
Additional Subordinate Judge of Moradabad, modifying a decree 
of Maury S. RiazuppIn AHMAD, Munsif, Nagina. 
Shabd Seren for the appellant. . 
S. K. Der, Vishwa Mitra and Heri Pal Vershini for the res- 
pondents. 
The judgment of the Court was delivered by 
IgpaL Arman, J.—The only question that arises for consi- 
deration in the present second ap is whether the courts below 
were right in refusing to extend to the defendant-appellant the 
benefit of the provisions of Section 78 of the Transfer of Property 
Act. It is provided by that section that where through the 
fraud, misrepresentation or gross neglect of a prior mortgagee, 
another person has been induced to advance money on the security 
of the mortgaged preperty, the prior mortgagee shall be post- 
poned to the subsequent mortgagee. 


Iqbol Abmed, 


In order to invite the application of this section to a given -~ 


cage it is necessary to prove that the fraud, mis-representation or 
gross neglect of the prior mortgagee was the proximate cause for 
the advance of money by the subsequent mortgagee. If the fraud, 
mus-representation or gross neglect of the prior mortgagee is not 
the proximate and pri cause ‘but only one of various contri- 
butory factors that led ae subsequent mortgagee to advance 
money, Section 78 can have.no application. 

In the present case the courts below; while holding that the 
plaintiff-respondents were guilty of gross negligence in not as- 
certaining the exact description of the mortgaged property by'a 
reference to the ‘entries in the khewat and in getting the same 
correctly described in the mortgage-deed in their favour, also held 
that the defendant-appellant was equally guilty of gross negligence 
in omitting to, inspect the title deed of the mortgagor of which he 

3 
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Crm had ample notice, and an inspection of which would have given 
"oz him notice of the plaintiffs’ mortgage. On these findings the 
— courts below held that as the negligence of the defendant-appellant 
Ratan Lac contributed to the loss that now he has to suffer by being postpon- 
Moua Lar, €d to the plaintiffs, the defendant-appellant is not entitled to the 
— __ benefit of the provisions of Section 78 of the Transfer of Property 
Iqbel Abmed, Act. It is well established that a party who himself has been 
negligent cannot burden another with the consequence of his own 
negligence, or, as has been said, 

that the argument of negligence against negligence, like that of 

oord ar ea o sea ale 2a ae ae 
In the present case therefore if the finding of the courts be- 
low as regards the contributory negligence of the defendant-ap- 
pellant is upheld, the decrees of the courts below must be affirmed. 


The property sought to be sold in enforcement of their mort- . 
gage by the plaintiffs belonged to a lady named Mst. Roshni. It 
was situate in two mahals, viz., mahal Surkh Ahtamali and mahal 
Surkh Mustahkam. The total area of the share belonging to Mst. 
Roshni was 36 bighas and 14 biswas and the entire share was en- 
tered in khata khewat No. 2. he 

Mst. Roshni gifted the said property to Chunni Singh on 
March 20, 1922, by means of a registered deed of gift. In the 

‘i " " deed of gift by mistake the property was described as being situate 
in khata khewat No. 1. Chunni Singh mortgaged the property 
gifted to him to a man called Mutsaddi Lal by means of a deed of 
simple mortgage dated August 18, 1922. In the mortgage-deed 
the mistake that had crept in the deed of gift as regards the des- 
cription of the property was reiterated. In other words, the pro- 
perty mortgaged to Mutsaddi Lal was described as property in 
khata khewat No. 1. 

The mortgage in suit was executed by Chunni Singh in 
- favour of the plaintiffs on June 13, 1923. In the mortgage in suit 
the property mortgaged was again misdescribed as being in khhta 
khewat No. 1. The money due to Mutsaddi Lal on the basis of 
the mortgage of 1922 was left by the mortgagor with the plaintiffs 
and the plaintiffs paid that amount to Mutsaddi Lal and redeemed 

his mortgage. | i | 

The defendant-appellant obtained a mortgage-deed from 
Chunni Singh on July 5, 1929. In the mortgage-deed the pro- 
perty mortgaged was correctly described as the share of the mort- 
gagor in khata khewat No. 2. 

The plaintiffs alleged that the property that was intended to 
be gifted to Chunni Singh and to be mortgaged to them was the 
property belonging to Mst. Roshni in khata khewat No. 2, and 
the property was by mere inadvertence misdescribed both in the 

eae and in the mortgage-deed as being situate in khata 
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khewat No. 1. They therefore prayed for sale of the moftgagor’s 
share in khata khewat No. 2. 

- The defendant-appellant resisted the suit on the allegation 
that he had advanced money in good faith, being under the belief 
that the property in khata khewat No. 2 was from encum- 
brance and, therefore, his mortgage had priority over that of the 
plaintiffs’ mortgage. 
°- It is common ground that the property that Chunni Singh 
intended to mortgage to the plaintiffs was the property in khata 
Khewat No. 2, and that as a matter of fact he had no share in 
khata khewat No. 1. It has also been found by the courts below, 
and no exception is taken to this finding, that the plaintiffs before 
advancing money under the mortgage in suit inspected the deed 
of gift which was the title deed of their mortgagor. The plain- 
tiffs however did not’ examine the entries in the khewat. The 
courts below were of the opinion that the plaintiffs’ omission to 
do so amounted to gross neglect on their part. With this con- 
clusion we are unable to agree. There may be cases in which an 
omission to examine the entries in the revenue papers may consti- 
tute gross neglect on the part-of an intending mortgagee but in the 
present case we are not prepared to hold that the plaintiffs’ failure 
to look into the entries in the khewat constituted gross neglect on 
their part. Each case must be decided on its own facts and cir- 
cumstances and it is impossible to lay down any general rule of 
universal application with respect to what may or may not con- 
stitute gross neglect on the part of an intending mortgagee. In 
the present case the property was described as being situdte in 
khata khewat No. 1 in the deed of gift executed by Mst. Roshni. 
It was so described in the deed of mortgage in favour of Mutsaddi 
Lal. Both documents were- registered. They were of compara- 
tively recent years. The plaintiff-respondents therefore could 
have no reason to suspect the accuracy of the description of the 
Property in those deeds and, though it may be affirmed that it 
would have been more prudent for the plaintiffs not to rest con- 
tent with an examination of the deed of gift, it cannot be asserted 
that the plaintiffs’ omission to do so constituted gross neglect 
within the meaning of Section 78 of the Transfer of Pro Act. 
If gross neglect on the part of the plaintiffs is not establi Sec- 
tion 78 obviously can have no application to the case. In the view 
therefore that we take the question whether the defendant was or 
was not guilty of contributory negligence does not arise. We 





however. are in agreement with the courts below in holding thar — 


the proximate cause.of the alleged injury to the defendant was not 

gross neglect on the part of the plaintiffs but negligence on the 

part of the defendant himself. The deed of gift is mentioned in 

the mortgage-deed in favour of the defendant-appellant. The 

defendant-appellant did not admittedly examine the deed of gift. 
6 
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In other words, the defendant-appellant failed to examine the title 
deed of his mortgagor. If be had examined the same he would 
have found that the property gifted to Chunni Singh was des- 
Ratan Lar cribed in that deed as situate in khata khewat No. 1. The dis- 

' Muxannr Lar Crepancy between the description of the property in the deed of 
a gift and in the khewat would have put the defendant-appellant 
Igba Abmed, on an enquiry and on making an inspection of the registers in the 

J. registration department, he would undoubtedly have discovered 
that the property as described in the deed of gift in favour of his 
mortgagor had already been mortgaged to the plaintiffs. . The ig- 
norance of the defendant as to the encumbrance on the property 
in dispute was therefore due to the omission on his part to inspect 
the title deed of his mortgagor and he, as such, himself contributed 
to the injury about which he now complains. Putting the matter 
in another way, the plaintiffs omitted to examine the entries in the 
revenue papers which after all are not conclusive evidence of 
ownership, while the defendant-appellant did not examine the title 
deed of his mortgagor which is the primary evidence of title. The 
negligence of the defendant-appellant therefore was much more 
than the alleged neglect on the part of the plaintiffs. 

For the reasons given above we hold that the courts below 
rightly postponed the defendant’s security to that of the plaintiffs’ 
mortgage and we dismiss this appeal with costs. 

There is a cross-objection filed by the plaintiff-respondents 
with regard to the order for costs contained in the judgment of 
the lower appellate court. Costs are in the discretion of the courts 
concerned and in the present case we are not prepared to hold that 
the lower appellate court did not exercise a judicial discretion in 
passing the order that it did as regards costs. The cross-objection 
is also dismissed with costs. 
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KISHWAR JAHAN BEGAM (Defendant) 
VETSHS 
ZAFAR MOHAMMAD KHAN alias MOHAMMAD JAN 
KHAN (Pleintif)* 
Interest—Equitable jurisdiction to allow—Benmeficiary tnder deed of 
> waqf—W ben entitled to interest against mutwall—Trusts Act 
(II of 1882), Sec. 23(b)—Principle of-—To be sp plied. 
Where a beneficiary under a deed of waqf institutes a suit 
to recover his share of the profits (from the property) from the 
mutwalli under the deed, and there is umreasonable delay in 
payment, the beneficiary is entitled to interest on the amount 
of his claim. 
Maine and New Brunswick Electrical Power Co. Ltd. v. Alice 
M. Hart, [1929] A. L. J. 1065 applied. 
FIRST APPEAL from the decision of the Subordinate Judge of 
Pilibhit. 
K. N. Katju and S. Mubemmad Husain for the appellant. 
S. N. Sen and Mukhtar Abmad for the respondent. 


The judgment of the Court was delivered by 


Mouxerji, A. C. J.—This is an appeal by. the defendant in 
the suit and she raises two questions—one of construction of a 
document and the other of law. 


There is a pedigree appended to the plaint which explains the 
relationship that exists between the parties. It appears that Mst.- 
Bismilla Begam, the mother of the defendant, executed, among 
other documents, a deed of waqf by which she sought to confer 
certain benefits in certain properties on Akhtar Jahan Begam and 
after her on some other persons. We have to decide whether the 
plaintiff-respondent is one of those some other persons to benefit 
under the deed of waqf. The document is dated September 24, 
1926. It has not been translated and printed but the original 
document has been read out to us and we are of opinion that the 
court below was right in its construction of the document. The 
document says at two places that on the death of Akhtar Jahan 
Begam her heirs, according to the Muhammadan law, would be 
entitled to the profits (from the property) which were being en- 
joyed by Akhtar Jahan Begam. The learned counsel for the ap- 
pellant has argued that Bismilla Begam really meant to say that 
the lineal descendants of Akhtar Jahan Begam would alone enjoy 
the profits and not any other heir under the Mohammedan law. 
The plaintiff is the husband of Akhtar Jahan Begam and is not 
therefore a lineal descendant of Akhtar Jahan Begam though he 
is one of her legal heirs. | 
*F, A. 221 of 1929 
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Some evidence was admitted by the court below which was 
meant to explain what was in the mind of Mst. Bismilla Begam. 
This oral evidence, in our opinion, was inadmissible having regard 
to the provisions of Section 91 of the Indian Evidence Act. Mest. 
Bismilla Begam lived for several years after the execution of the 
deed of waqf and she never sought to rectify it on the ground that 
her intentions were not fully expressed by the document. Aswe 
have said, we hold with the court below that the plaintift-respon- 
dent is entitled to a share in the profits which were earmarked for 
Akhtar Jahan Begam. 


The second point is whether the respondent has been properly 
allowed interest‘ on his claim by the court below. The question 
of interest is not entirely free from difficulty. The learned Sub- 
ordinate Judge held that the appellant was in the position of a lam- 
bardar and as interest was allowed against a lambardar by the 
Tenancy Act, on principal, he, the learned judge, was entitled to 
award interest against the defendant. 

A number of rulings has been cited before us and we may 
refer to some of them. In Jwala Prasad v. Hoti Lal’ a bench of 
this Court held that interest could be awarded only as 2 matter 
of law, and in the case of a contract as damages. What the bench 
laid down was that there was no arbitrary rule for awarding in- 
terest. The correctness of this case was doubted in a later case, 
Anrudh Kumar v. Lachhmi Chand’, but the decision in that case 
was based on a quasi contract and the principle of law enunciated 
under Section 73 of the Contract Act applied. 

In Kalyan Das v. Maqbul? Abmad* ee lordships of the Privy 
Council are reported to have stated, at the top of p. 504. 

Interest depends on contract, express or implied, or on some 
rule of law allowing it. Here, there is no express contract for 
interest and none can be implied, and no circumstances less 
capable of justifying the allowance of interest as a matter of 
law can be imagined. 


In Hamira Bibi v. Zubaida Bibs* their lordships of the Privy 


Council allowed to a Mubammedan lady, who was in possession of 


her husband’s estate in lieu of dower, a certain amount of interest 
by way of compensation to her, as she had to manage the property 
and render an account, and had refrained from enforcing her right 
of dower against the estate. Their Jordships there said that they 
were allowing interest on “equitable grounds.” 

In a much later case, Maine New Brunswick Electrical 
Power Co., Ltd. v. Alice M. Hart® disallowing interest which had 
been allowed by the lower court, their Lordships of the Privy 
Council are reported to have stated at page 1069 as follows:— 


1L L. R. 46 All. 625=22 A. L. J. 558 
"L L R. 50 All. 818 IL L. R 40 All 497 
‘LL R 38 All 581 * [1929] A. L. J. 1065 
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It remains to consider whether any rule of equity entitles the 
plaintiffs to interest. os 
Their lordships before making this statement had examined the 
language of a certain statute somewhat similar to our Interests Act, 
d id come to the conclusion that no interest could be allowed 
under that rule of law. Then their Lordships further stated: — 
In order to invoke a rule of equity it is necessary in the first 
e instance to establish the existence of a state of circumstances 
which attracts equitable jurisdiction, as, for example, the non- 
performance of a contract of which equity can give specific 


their Lordshipe 

Then their Lordships proceeded to examine whether the case before 
them was one in which interest could be awarded as a matter of 
equity and their lordships remarked that the suit was based on a 
covenant which was contained in a contract which had been fully 
executed and there was no room for exercise of equitable juris- 
diction. 

From these cases, the rule laid down by their Lordships seems 
to be this: Whaea cate, in Pacland, ould tll ican e com- 
mon law jurisdiction, no equitable principles are to be applied in 
awarding or with-holding interest; but where a case fell within the 
equitable jurisdiction exercised by the Court of Chancery, equi- 
table considerations might induce the court to allow interest. In the 
case of Maine and New Brunswick Electrical Power Co. Lid. there 
was no jurisdiction of the equity court and, therefore, it was held 
that no interest could, be allowed. 

If this principle be correct we are of opinion that interest 
would be owed in this case, if it were tried in England. It is 
true that their Lordships of the Privy Council have held, in My- 
kemmad Rustem Ali Kben v. M Husein’, that the mut- 
walli was not a “trustee” and therefore no interest in the pro- 
perty which he managed and therefore the deed of trust was not 
required by the law o E ata But so far as 
the position of a mutaw i as the manager of the estate goes and 
so far as it is his duty to make certain payments enjoined by the 
deed of waqf, he, in our opinion, stands in the position of a quasi 
trustee. He may not have any personal interest in the property 
but he has to discharge all the obligations which would ordinarily 
fall upon a trustee. A suit for accounts in England would lie 
in the Court of Chancery and that was the reason why in Hemira 
Bib?’s case their Lordships applied “equitable considerations” and 
awarded interest. If then the case before us would fall within the 
equity jurisdiction of the court in England, interest would be al- 
lowed on equitable considerations. Here in India Section 23 of 
the Indian Trusts Act would be our guide in deciding whether on 
equitable considerations interest may be allowed to the respondent 
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or not. Section 23 of the Trusts Act lays down that a trustee 
committing a breach of trust is not liable to pay interest except 
in the following cases: 
Where the breach consists in unreasonable delay in 
paying trust money to the beneficiary 

We think clas taking Section 23 (b) as our guide, we are entitled 
to hold that interest was properly allowed against the appellant 
by the court below. We are not forgetful of the fact that «he 
case does not fall within the Trusts Act. We have tried to find 
out with the aid of that Act, whether we are entitled to award 
interest on what has been termed by their Lordships of the Privy 
Council as “equitable grounds.” 

The result is that the appeal fails and is hereby dismissed with 
costs. 

= Appeal dismissed 


Ast, J. R- HIGH COURT 25 


BHAWANI PRASAD and oTHERS (Applicants) 
VETSHS | 
THE SECRETARY OF STATE FOR INDIA 
AND ANOTHER (Opposite perty)* 

Town Improvement (Appeals) Act (Local, III of 1920), Sec. 3—Ex- 

decision under Sec. 64(1) (b) of Town Improvement Act of 

* 1919—Order refusing to set aside decislon—Whether appeal lies to 

High Cort. 

. An order of the President of the Tribunal refusing to set aside 
an ex-parte decision under Sec. 64(1) (6) of the Town Improve- 
ment Act of 1919, is not appealable under Sec. 3 of the Town 

' Improvement (Appeals) Act of 1920. 

Fmst APPEAL from an order of ZanHuR AHMAD ESQ., Pre- 
sident, The Tribunal, Improvement Trust, Allahabad. 
~ Krishna Murari Lal for the appellants. 

Rem Nama Prasad for the respondent. 

The judgment of the Court was delivered by 
- Kune, J.—This is an appeal from an order passed by the Pre- 
sident of the Tribunal under the U. P. Town Improvement Act, 
1919, on January 20, 1931 rejecting an application for setting 
aside an ex-perte decision. 

. Some land was being acquired by the Town Improvement 
Trust of Allahabad and the land Acquisition Officer gave his 
award declaring the compensation payable to ee st Lal (res- 
pondent in this appeal) and to the three appellan ively. 
Mohan Lal and the appellants applied for a cs eer to.the Tribu- 
nal, both regarding the amount of compensation and regarding 
the apportionment thereof. i 

On July 30, 1930 the President of the Tribunal, in exercise of 
the powers conferred upon him under Section 64(1) (b) of the 
Town Improvement Act, decided the question of the apportion- 
ment of compensation and awarded a sum of Rs.33-5-4 to the 
three appellants. ‘This order was passed ex-parte.so far as the three 
appellants are concerned. 

' Within a month from July 30, 1930 the onia made an 
application to the President for setting aside the ex-parte decision 
on the ground that they had received no notice for the hearing of 
_ the case, and on January 20; 1931 the President rejected the appli- 
cation. , 

‘* A preliminary objection has been taken that no appeal lies 
from the order of January 20, 1931. 

The question whether appeals lie from awards or decisions 
mage by the Trik Tribunal or by the President under the Town Im- 
provement Act is governed by a special Act entitled ‘““The United 
eee Os DEC ier ' i 
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Provinces Town Improvement (Appeals) Act, 1920 (Act U of 
1920).” It must be observed that under Section 58(d) of the 
Town Improvement Act it is expressly provided that 
the award of the Tribunal shall be deemed to be the award of the 
court under the Land Acquisition Act, 1894, and shall be final; 
The. Town Improvement (Appeals) Act, 1920 modifies the Town 
Improvement Act, 1919 by providing for appeals to the High 
Court, in certain cases, from the awards of the Tribunal. Sec, 3 
enacts that 
notwithstanding any thing contained in the U. P. Town Improve- 
-7 - ment Act, 1919, and subject to the provisions of Sub-section (2) 
-c - an appeal shall lie to the High Court in any of the following 
a cases: namely, (as) where the decision is that of the President of 
the Tribunal sitting alone in pursuance of Clause (b) of Section 
` 64 of the said Act. 
We are not concerned with the rest of this section. : 
It is argued for the respondent that an appeal has TE ex- 
pressly provided against a décision made by the President under 
Section 64, Sub-section (1), Clause (b) of the Town Improvement 
Act, and therefore an appeal lay to the High Court from the Pre- 
sident’s decision on the question of the apportionment of compen- 
sátion, dated July 30, 1930. No appeal against that decision was 
filed within limitation. It is argued for the respondent that the 
persons aggrieved by that decision had a remedy expressly pro- 
vided for them by way of appeal to the High Court. Instead of 
availing themselves of this remedy they chose to make an applica- 
tion to the President for setting aside the ex-perte decision. This 
application was rejected and there is nothing in Act IN of 1920 
making the-order of January 20, 1931 appealable. In our opinion 
the respondent’s contention is well-founded’ It is clear that the 
intention of the Legislature was to provide for appeals from the 
decisions of the Tribunal, or of the President thereof, only in cer- 
tain specified cases and it is necessary for us to interpret the pro- 
visions of Act No. III of 1920 strictly. Under that Act an appeal 
did no doubt lie to the High Court from the President’s decision, 
dated July 30, 1930. The question before us is whether an appeal 
also lies from the President’s order dated January 20, 1931 refus- 
ing to set aside the ex-parte decision. In our opinion, no appeal 
lies against the latter order. That order cannot be held to decide’ 
a question relating to the determination of the persons whom 
compensation is payable, - or a question relating to the apportion- 
ment of compensation. The question decided in the order of Jan- 
uary 20, 1931 was simply whether a certain ex-parte decree should 
or should not be staide and, in our opinion, the decision of that 
question is not the decision of a question in pursuance of Clause 
(b) of Section 64 of the Town Improvement Act. i 
It has been strongly urged for the appellants that the word’ 
‘decision’ in Section 3 of Act No. IM of 1920, has a wide meaning. 
e 
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He refers also to Section 2(14) of the Civil Procedure Code which . Gm 
shows that ‘decision’. has a wide meaning covering both decrees “O00 
and orders. We may accept the general contention that the word — 
‘decision’ is a word of wide meaning but the question before us ise Baawam 
not merely whether the President’s order dated January 20, 1931 ` a 
is a “decision” within the meaning of Section 3 of Act No. IL of sscezrazy or 
1920. The further question arises whether the order is the deci- prices 
sion of a question relating to the apportionment of compensation. © 
We are distinctly of opinion that the order in question was not the King, J. 
decision of a question relating to the apportionment of, compen- 
sation. On this view no appeal against such an order is provided 
by Section 3 of Act No. II of 1920. 

The case of Bebary Lal Sur v. Nanda Lal Goswami" has been 
referred to in support of the appellants’ contention, but, in our 
opinion, that case has no direct bearing on the question before us. 
That case turned upon the interpretation of certain provisions of 
the Land Acquisition Act. But in the present case the question 
of appeals is governed by a special Act, namely, Act No. III of 
1920. The provisions of the Land Acquisition Act moreover are 
substantially altered by the U. P. Town Improvement Act; hence, 
in our opinion, the ruling referred to is inapplicable to the facts of 


the present case. 


, We hold that no appeal lies ones the order in question. and 
dismiss the appeal with costs. 
Appeal dismissed 
111 Cal. W. N. 430 


DILSUKH RAI BAIJNATH anp ANOTHER (Defendants): 
Versus 
DWARKA DASS (Plaintiff) * 1932 
Civil Procedure Code, Sec. 115—Snit for a specified sum of momey— > 
« Entire evidence recorded-—A pplication to amend plaint so as to' make 
suit one for rendition of accounts—W hether order allowing applica- KINDALL, J. 
tion can be interpreted as s ‘case decided’. 
Where the plaint, as originally filed, was one for a specified sum 
of money on the ground that as the result of three transactions 
| between the plaintiff and the defendant, who was his commission 
agent, that sum was due to the plaintiff; and after all the evidence 
had been recorded, and on account of some admissions made by 
the defendant in the course of his examination, the plaintiff made 
_ an application to amend the plaint so as to make the suit one for 
rendition of accounts and the court allowed the application. 
ai Held, that the order allowing the plaint to be amended cannot 
be interpreted as a ‘case decided’ so as to form the basis of an or- 
der in revision under Sec. 115 C. P. C. 


*Civ Rev. 638 of 1931 
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Gar , `` Civ Revision from an order of Basy SHEO BARAN SINGH, 
Iga  Munsif of Hathras. 
—— Penna Lal for the applicants. 
poron a S. N. Gupta for the opposite party. 
s The following judgment was delivered by : 


Dwairra Dass 


— `. KENDALL, J.—This application has been made for the revi- 
Kendell, J]. sion of an order of the Munsif of Hathras permitting the plaintiff- 
opposite party to amend his plaint. As originally filed, de plant 
was one for a specified sum of money on the ground that as the 
result of three transactions between the plaintiff and the defen- 
dant, who was his commission agent, that sum was due to the 
plaintiff. After all the evidence had been recorded, and on ac- 
count of some admissions made by the defendant in the course of 
his examination, the plaintiff made an application to amend the 
-plaint so as to make the suit one for rendition of accounts. The 
present application is made on the ground that the court acted 
irregularly in allowing the plaint to be amended after the case 
had been closed by the parties and was ripe for decision, and also 
because the proposed amendment has the effect of changing the 

nature of the suit. 
A preliminary objection has been made on the ground that 
‘as the case has not been decided, no application under Sec. 115 
C. P. C. can be entertained. This objection is based on the Full 
Bench decision: in the case of Buddhu Lal v. Mewa Rem’. It is 
admitted that there has been a difference of opinion among the 
different High Courts in India, but it is claimed that so far as 
this Court is concerned the decision of the Full Bench clearly shows 
that no revision will lie in circumstances such as these. There is 
no, doubt that even in this Court there has not been complete 
n harmony in defining the limitations of Sec. 115, or to be more 
LIe precise that there have been some conflicting ,decisions as to the 
M definition of the words “case decided” which are used in Sec. 115. 
‘For instance, in the Full Bench decision to which I have alluded, 
three of the learned Judges held that “the decision of an issue re- 
lating to the jurisdiction of the court could not properly be des- 
cribed as a case decided”, whereas the other two were of a con- 
trary opinion. I have also been referred on behalf of the appli- 
cant to the cases of Radha Mohan Datt v. Abbas Ali Biswas? and 
Poran Lal v. Rup Chand®. In the former of these cases the Bench 
decided that where an order setting aside a decree has been passed 
by a Court in defiance of the provisions of O. 9, R. 13 C. P. C. 
the matter is a “case decided” and the High Court is entitled to 
interfere in revision. In the latter case the High Court inter- 
vened when the lower court had appointed an arbitrator whom 


17, L R. 43 AIL 564 ` 129 A. L. J. 377 
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it had no power to appoint, holding that the appointment amount- Gm 

ed to a “case decided”. I think that the case of Radha Moban 7 
Datt v. Abbas Ali Biswas is clearly distinguishable from the pre- +. isis: 
sent one. An application for an order setting aside a decree initi- Dusuxrm Rar 
ates a proceeding which involves the recording of evidence and the alls 
decision of an issue which is however quite distinct from the is- pwaaxi ‘Dass 
sues in the suit proper. fey ai eae est ne ae 
case ancillary to the main suit, but quite distinct from it in giving ****e!' 
risë to considerations which have nothing whatever to do with 
those which govern the apparent suit. The case of Poran Lal v. 
Rup Chand is more helpful to the applicant, but here the court 
was largely influenced by the consideration that unless the pro- 
ceedings relating to the appointment of an arbitrator -were held 
to amount to a “case decided”, there might have been some un- 
necessary proceedings in which a large number of witnesses might 
be examined. On the other hand the case of Risal Singh v. 
Fakira Singh* shows that an order setting aside an arbitration 
award does not amount to a “case decided,” and no revision will 
lie from such an order. I have only quoted some recent decisions 
of this Court as it would be tedious to refer to all the instances 
which have been adduced as “cases decided” for the purposes of 
revision. The court has sometimes taken 2 narrower and some- 
times 2 broader view of the meaning of the expression “‘case decid- 
ed” but it has never, I believe, interpreted Sec. 115- so widely as 
to permit the decision of one issue out df several or the propriety 
of an interlocutory order of a routine nature, to form the basis 
of an order in revision. In the present case the order allowing the 
plaint to be amended cannot, in my opinion, be interpreted by any 
stretch of language as a “case decided.” ; 

Mr. Panna Lal has suggested that even if Sec. 115 be held not 
to be strictly applicable, an order ought to be passed under Sec. 
151 to prevent abuse of the process of the court. If I were satis- i daum” 
fied that in the present case there had been an abuse of the pro- 
cess of the court I should agree with him. The learned Munsif 
however has not passed his order without applying his mind to the 
case, and he has come to the conclusion that the proposed amend- 
ment will not change the nature of the suit. No doubt the ulti- 
mate decision of the Munsif will be the subject of an appeal and 
I do not wish to express a definite opinion as to whether it does or 
does not change the nature of the suit. The question is at any 
rate one which is open to argument, and I am not satisfied that 
any order is necessary in the ends of justice or to prevent abuse of 
the process of the court. The result is that the application fails 
and is dismissed with costs. . 

Application dismissed 
‘29 A. L. J. 842 l Eia 
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Cancun -' RAGHUNATH DAS AND OTHERS 
ay ee Versus 


Ome KIN G-EMPEROR THroucH ONKAR NATH PRAGWAL* 
(Now 8 Criminal Procedure Code, Sec. 439 and Penal Code, Sec. 406—Magis- 
ae trate frames charge under Sec. 406—Case not completed—Whetbher 
J - ‘High Court justified in interfering. 

Where it was claimed by the prosecution that the executors 
under a will, who were aided and abetted by the widow of the 
testator, had misappropriated a fixed deposit which stood in the 
names of the deceased and his widow, in that the will did not 
authorise the executors to withdraw the fixed deposit, and the 
re-investment of the money in their own firm was made not 
for the benefit of the estate but for the benefit of their own 
firm, and the Magistrate was satisfied by the evidence brought for 
the prosecution that there was sufficient material for the framing 
of a charge. Held, that in order to come to a decision whether ' 
the present case was one in which the mixture of the funds of 
the deceased testator with the funds of the accused’s firm was 
natural and proper, convenient but irregular, or irregular and 
criminal, it was necessary to have the whole of the case before 
the court, and the High Court was not justified in interfering 
with the proceedings at this stage and in quashing the charges 
drawn. 

sy Louis Edonsrd Legler y. The King, 18 Cal. W. N. 98 referred 
fo. 
CRIMINAL REFERENCE made by the Sessions Judge of 
Allahabad. 


K. D. Malaviya and Durga Charan Singh forthe applicants. 
R. C. Ghatak for the opposite party. 

The following judgment was delivered by 
Kendell, J. © KENDALL, J.—This is a reference from the learned Sessions 
Judge of Allahabad, recommending that the charges framed against . 
the three applicants Raghunath Dass, Bishwanath Prasad and. Mst. 
Ram Devi be quashed. ‘The charge was drawn as long. ago as 
ae 1932 and is under Sec. 406 I. P. C. as against the first 
oe licants and under Sec. 406|109 as against Mst. Ram Devi. 
erence order which was passed on August 17, 1932, shows 
ae the Sessions Judge agreed with the contention of the appli- 
cants that no offence of criminal breach of trust had been made 
out on the evidence brought for the prosecution, and that the 
charges framed by the Magistrate had no foundation.’ The case 
has been fully and carefully stated in the referring-order, and it is 
unnecessary for me to do more than to repeat briefly its main in- 
gredients. Raghunath Dass and Bishwanath Prasad were appoint- 
ed executors under a will executed by the deceased Babu Ramji 
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Das, whose widow, one of the beneficiaries under the will; is the 
third accused party.’ Included in the property left by the deceas- 
ed was a sum of money in fixed deposit with the Allahabad Bank 
standing in the names of the deceased and his widow. The 
fourth paragraph of the will which relates to this fixed deposit 
runs as follows:— l Z, 
My wife the said Srimati Ram Devi will on my death be the, 

malik of the whole in fixed deposit with the Allahabad Bank, 

° Allahabad, standing jointly in my name and hers. She can ap- 

propriate the whole of the annual interest on that amougt but 
she will have no power to withdraw the principal amount. 
Bishwanath Prasad will have the power to withdraw (the) 
. money from the bank and to deposit it and also to realise rent. 
-Mst. Ram Devi withdrew the whole of the principal sum. 
in fixed deposit—as she was allowed to do under the rules of the 
bank—and it was invested in the firm of Raghunath Dass and 
Bishwanath Prasad, the first two applicants. They have been 
paying to the widow interest at the rate of 6% whereas the fixed 
deposit in the Allahabad Bank only produced 444%. A com- 
plaint was made by a person not apparently interested in the 
estate of the deceased, on the ground oe the widow had only a 
life interest in the property and that on her death it was to be 
utilised according to the will in founding a dheramshala. It was 
claimed for the prosecution therefore that the executors aided 
and abetted by the widow have misappropriated the fixed depo- 
sit, and the Magistrate was satisfied by the evidence brought for 
the prosecution that there was sufficient material for the framing 
of a charge. 

- Tt is claimed that this evidence, even if it be ted, is in- 
sufficient to’ prove a criminal offence against any af dhs accused. 
It is pointed out that the proceedings have gone on in the Magis- 
trate’s court from April 4, 1932 until May 11, and it is suggested 
that the executors, who are residents of Delhi and Mirzapur have 
had, great difficulty in presenting themselves in court over this 
long period and that they are being unnecessarily harassed owing 
to a private grudge, into a discussion of which I need not enter. 

There ‘can be no doubt that the High Court must be very 
reluctant to interfere in revision in a case which has not been 
completed. In fact Mr. K. D. Malaviya who has argued the 
case in support of the reference, admits this, but he claims that a 
conviction can not legally be obtained on the evidence for the 
prosecution. He ‘has pointed to a decision of their Lordships of 
the Privy Council in Lous Edouard Lanier v. The King’ in sup- 
port of this plea. That case has certain common features with 
the present one, and it was held that 

the facts did not on any just or legal view of them warrant a 

conviction and the grounds of distinction between the catego- 
118 Cal W. N. 98 
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"ries of liability in a civil as distinguished from a criminal suit 
appeared...... . . ...to have been left out of the judicial 


<o view 
so that justice had gravely and injuriously miscarried by the con- 
viction of the person accused. It is necessary for me to point 
out however that in that case the accused person was authorised 
by a power of attorney to collect and invest the minor’s property. 

There is a question in the present case of whether the executor was 

authorised by the will to withdraw the fixed deposit and to fe- 

invest it. It appears to me that the decision of their Lordships 
of the Privy Council is authority for holding that, if tbe exe- 
cutor was authorised to withdraw and re-invest the money and 

did re-invest it in his own firm, he might still be innocent of 

criminal misappropriation even if the accounts of his own firm . 

showed—as apparently they do in the present case—that his firm 

was urgently in need of liquid capital. Their Lordships have re- 
marked: ' 

í The mixture of the funds of another with one’s own funds 
may be in many cases natural and proper, in other cases conve- 
nient but irregular and in the third, both irregular and criminal. 

To decide in which of these three categories the present case 


- falls it is necessary to have the whole of the case before the court. 


It would obviously be improper for me at this stage to in- 
dicate the conclusion that ought to be drawn from such evidence 
as I have seen. I can not agree with the learned Sessions Judge 
that the mere fact that liability for the amount of the fixed depo- 
sit was acknowledged by the firm in which it was invested, dis- 
poses of the question of criminal misappropriation. I am asked 
to ‘decide that the case for the prosecution can not possibly be 
established, in other words, that the will does authorise the exe- 
cutor to withdraw the fixed deposit, and that the re-investment 
of the money in his own firm was made not for the benefit of his 
own firm but for the benefit of the estate. I can only say that 
at the present stage, and without prejudice to the future pro- 
ceedings of the case, I am not in 2 position to say in which of the 
three categories enumerated in the judgment of the Privy Coun- 
cil the action -of the applicants must be held to fall, I am 
therefore not justified in interfering with the proceedings at this 
stage and in quashing the charges drawn. ‘The reference there- 
fore is rejected and the papers may be returned; the hearing of the 
criminal case may proceed. 

ee Reference rejected 
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AMBIKA PRASAD UPADHYA (mnor, THROUGH RUP 
NARAIN PANDEY) (Pleintiff) 
ts Versus 
SADA SHEO LAL Se hie ig 

Limitation Act, Art. 144—Purchase of tuedtvided share at auction sale 
` —Formal delivery of possession—Suit by purchaser for actual pos- 
° session—When time-barred. l 
` [n execution of his simple money decree A purchased an 
undivided share in certain fixed-rate tenancy plots owned jointly 
by his judgment-debtor and the defendant, and obtained formal 
delivery of possession. A brought a suit for partition and sep.- 
rate possession of his share against the defendant, but a decree 
for joint possession was passed, and in execution of the decree 
A obtained formal delivery of possession on September 1, .1915. 








In 1916 A sold his undivided share to the father of the plaintiff, ` 


and he applied for mutation of his name. The objection of the 
defendant was overruled and mutation was ordered in favour of 
the father of the plaintiff. On the death of his father the 
plaintiff brought the present suit for joint possession along with 
the defendant. ‘The defendant pleaded that he and his co-tenant 
throughout remained in possession and the suit was barred by 
12 years rule of limitation. The court below found that neither 
. the plaintiff nor his predecessor-in-title ever succeeded in obtaining 
actual possession. Held, that the resistance on the part of the 
- defendant had the effect of preventing the plaintiffs predecessor - 
in-title from obtaining actual possession and this, coupled as it 
- was, by an open denial of their title amounted to their ouster, 
and time began to run from September 1, 1915 and the present 
suit was time-barred. The possession of the co-tenant, whose 
share had been purchased by A, cannot be deemed in law to be 
the possession of the plaintiff .or of his predecessors-in-title. 
Site Rem Dube v. Rem Sunder Prashad, 26 A. L. J. 573 
relied on. 


eP. L. Banerji and N. Upadhiya for the appellant. 

A. Sanyal for the respondent. 

The judgment of the Court was delivered by 

losar Arman, J.—This is an appeal by an unsuccessful 
plaintiff whose claim for joint possession along with the defen- 
dant-respondent over certain fixed-rate tenancy plots and for 
the recovery of Rs.270 as mesne profits has been dismissed by 
the lower appellate court on the ground that the claim was bar- 
red by limitation. 

The plots in dispute admittedly belonged to M. Sada Sheo 
Lal, the defendant-respondent, and his cousin Shankar Lal. His 
Highness the Maharaja of Benares held a-simple money decree 
against Shankar Lal, in execution of the same, the rights and in- 

. *S. A. 255 of 1930 
Se 
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terests of Shankar Lal in the plots were attaehed and sold and pur- 
chased by the Maharaja on August 21, 1905 and he obtained for- 
mal delivery of possession on February 19, 1907. The Maharaja, 
however, could not obtain actual possession of the plots and he 
filed a suit in 1914 against Sada Sheo Lal and his sons for partition 
and for separate possession of his share. The suit was contested 
by Sadi Sheo Lal. The prayer for partition was refused, but the 
claim of the Maharaja for joint possession was decreed, and in-exe- 
cution of the decree the Maharaja obtained formal delivery “of 
possession on September 1, 1915. On August 15, 1916, the Maha- 
raja sold his rights and interests in the plots to the father of the 
plaintiff-appellant, and he applied for mutation of his name in the 


revenue papers. The application for mutation of names was also 


resisted by the defendant-respondent and other members of his .- 


family. Their objections, however, were overruled and mutation 
was ordered in favour of the father of the plaintiff-appellant on 
November 6, 1918. It is clear from the facts stated above that 
the rights and interests of Shankar Lal in the plots in-dispute passed 
to the father of plaintiff-appellant. 

The suit giving rise to the present appeal was brought by the 
plaintiff-appellant on the allegation that after the sale-deed dated 
August 15, 1916 his father remained in possession of the plots in 
dispute jointly with M. Sada Sheo Lal, the defendant-respondent, 
and after his father’s death in December, 1919 the plaintiff also 
remained in joint possession of the plots but subsequently was dis- 
possessed by the defendant-respondent. It was stated in the plaint 
that the cause of action for the suit arose in the month of Decem- 
ber 1919 when the plaintiff was wrongfully dispossessed by the 
defendant-respondent. 

_ The defendant-respondent denied the allegations of the 
plaintiff as regards the plaintiff or his father being in pos- 
session of the plots in dispute and alleged that all through he and 
Shankar Lal and Shankar Lal’s sons remained in possession of the 
same, and that neither the Maharaja nor the father of the plaintiff 
ever succeeded in obtaining possession of the plots. He contended 
that the suit was barred by 12 years rule of limitation. 

The trial court, after pointing out that the attempts of the 
Maharaja to attach and sell the share of Shankar Lal.and to get 
possession of the same were always opposed by the defendant-res- 
pondent and the members of his family and so was the attempt of 
the father of the plaintiff-appellant to obtain mutation of names 
in his favour, held that, though the objections of the defendant 
and the members of the family were never crowned with success 
in courts of law, the actual possession of the plots always remained 
with the defendant and that neither the plaintiff nor his father nor 
the Maharaja were ever able to obtain joint possession over the plots 
in dispute. It was of the opinion that fresh start to the period 
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of ‘limitation was given by the proceedings for delivery of formal 
possession dated September 1, 1915 and that though the suit was 
brought more than 12 years after that date it was not time-barred 
as 
mere exclusive possession by one co-owner does not amount ar 
the ouster of others, and constitute that possession as adverse 
against other co-owners. There must be a clear and unambi- 
guous repudiation of title of other co-owners. by the co-owner 
e in possession, 
and that in the present case the defendant-appellant had failed 
to prove such repudiation of the title of the plaintiff or of his 
father or of the Maharaja. It held that as the defendant alleged 
that he was all along in possession jointly with Shankar Lal and his 
sons he cannot be said to'have set up title in himself qua the share 
of Shankar Lal and that “setting up of jus tertii does not amount 
to adverse possession”. In short, it was of the opinion, that, as 
the defendant did not claim title in himself qua Shankar Lals 
share, he could not be said to have acquired title by adverse pos- 
session of the same, and in this view overruled the plea of limita- 
tion raised by the defendant and passed a decree in the plaintiff’s 
favour. 

The lower appellate court agreed with the trial court in hold- 
ing that neither the plaintiff-appellant nor his father nor the 
Maharaja of Benares were ever in actual possession of the plots in 
dispute, but held on the authority of the decision in Site Ram 
Dube v. Ram Sunder Prasad’, that the suit was time-barred. 


In second appeal before us the accuracy of the decision of 
the lower appellate court on the question of limitation is called 
into question and it is argued that as it was the defendant’s case 
that he-was never in sole possession of the plots in dispute, and 
that Shankar Lal and his sons also remained in joint possession 
with him, the defendant’s possession could not be adverse as regards 
the share of Shankar Lal and his sons, and, as such, the plaintiff 
was’entitled to a decree. It is further pointed out that the case 
was between co-tenants and that the possession of one co-tenant 
is in law the possession of the other and that nothing short of 
ouster or something equivalent to ouster could put an end to that 
possession. With this contention we are unable to agree. 


It is well established that each joint owner has the right to the 
possession of all the property held in common, and that he has the 
same right to the use and enjoyment of the common property as 
Se ee 
equal right of his co-sharers. Accordingly, each co-owner is 
entitled to enjoy every part of the common property, but his pos- 
aioe O eves of ne the possession of all the co-owners and, 
unless he openly denies the title of his other co-owner and such 
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denial is accompanied by dispossession of the other co-owner, timé 
does not begin to run against the latter. In other words, in order 
to establish adverse possession by one tenant-in-common against 
his co-tenants there must be exclusion or ouster and the possession 
subsequent to that must be for the statutory period vide Abmad 
Raza Khan v. Ram LaP and Gobinda Chandra Bhattacharjee v. 
Upendra Chandra Bhattacharjee’. But it appears to us that these 
propositions have no application to the facts of the present case. 
In the present case if the controversy had been between Sada Sheo 
Lal, the defendant-respondent, and Shankar Lal’s sons it may have 
been impossible for Sada Sheo Lal to successfully put forward the 
plea of adverse possession, but in our judgment the plea of limi- 
tation raised by Sada Sheo Lal against the claim of the plaintiff- 
appellant was unanswerable and was rightly given effect to by the 
lower appellate court. 


By his auction-purchase of the year 1905 His Highness the 
Maharaja of Benares became a co-tenant with Sada Sheo Lal, but 
his attempt to obtain actual possession of the plots in dispute al- 
ways failed. ‘Throughout, Sada- Sheo Lal denied his title to the 
plots. The title of the father of the plaintiff-appellant was also 
denied by Sada Sheo Lal and the members of his family in the 
course of the mutation proceedings consequent on the execution 
of the sale-deed by the Maharaja in favour of the father of the 
plaintiff. It is clear, therefore, that there has all along been an 
open denial by Sada Sheo Lal of the title of the plaintiff and of his 
predecessors-in-title. It is further clear from the finding recorded 
by the lower appellate court, which finding is binding on us in 
second appeal, that neither the plaintiff nor his predecessors-in- 
title ever succeeded in obtaining actual possession of the plots. 
It follows, therefore, that there has been an ouster of the plaintiff 
and of his predecessors-in-title from the year 1905. It is not easy 
to frame 2 formula to cover all cases of ouster, but it may general- 
ly be stated that where there is an actual turning out or keeping 
excluded the party entitled to the possession there is an ouster. 
The resistance on the part of Sada Sheo Lal and the members of 
his family had the effect of preventing the plaintiff’s predecessors- 
in-title from obtaining actual possession and this, ne fe as it was, 
by an open denial of their title amounted in our judgment to their 
ouster. Therefore time began to run against the Maharaja of 
Benares from September 1, 1915 the date on which he obtained 
formal delivery of possession in execution of the decree obtained 
by him for joint possession over the plots in dispute. This was 
the view taken by this Court in Sits Ram Dube v. Ram Sunder 
Prasad*, and in view of that decision we must hold that the pre- 
sent suit was time-barred. 
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We are unable to agree with the trial court in holding that 
in the present case the fact of Sada Sheo Lal “setting up of jus tertii 
does not amount ‘to adverse possession”. It is no doubt a fact 
that Sada Sheo Lal admitted that Shankar Lal and his sons have 
also been in joint possession with him of the plots in dispute, but 
the possession of Shankar Lal and his sons cannot be deemed in 
law to be the possession of the plaintiff or of his predecessors-in- 
title. The admission of Sada Sheo Lal about the possession of 
Shankar Lal’s sons can therefore be of no avail to the plaintiff. 
Shankar Lal, as already stated, was the judgment-debtor in the 
decree held by the Maharaja. Notwithstanding the sale of his 
share he and his sons continued in possession of the plots. Their 
possession was adverse to that of the Maharaja and of his succes- 
_ sors-in-title, and it would be absurd to give to the Maharaja or to 
his successors-in-title including the plaintiff the benefit of posses- 
sion on the part of Shankar Lal and his sons, which was adverse to 
them from the very outset. If the plaintiff had impleaded 
Shankar Lal’s sons in the present suit and if the latter had pleaded 
adverse possession there could have been no answer to that plea, 
and it is impossible to appreciate how by omitting to implead 
Shankar Lal’s sons the plaintiff can insist on the possession of 
Shankar Lal’s sons being deemed to be equivalent to his own 
possession. 

For the reasons given above we hold that the suit was time- 


barred and we dismiss this appeal with costs. ns 
Appeal dismissed 


MOHAMMAD SHAFIQ AHMAD AND ANOTHER 
(Jud gment-debtors) 
versus 


RAM KATORI anD ANOTHER (Decree-bolders)* 

Civil Procedure Code, Or. 38, R. 5—Scope of—Suit for sale on mortgage 
—Stage of—Application for passing of final decree made—Judg- 
‘ment-debtor abont to dispose of bis property m order to defeat 
decree under Or. 34, R. 6-—Whether application under Or. 38, R. 5 
maintainable 


Where in a suit for sale on a mortgage, which had reached the 
stage when an application for the passing of the final decree had 
been made, the mortgagee applied under Or. 38, R. 5 for attach- 
ment before jud t of the property of the judgment-debtors 
on the ground that they were about to dispose of the whole of 
their property in order that they might defeat the decree for 
money that may be passed against them under Or. 34, R. 6, keld, 
that the application under Or: 38, R. $ was maintainable at the 
stage at which it was made. - 

First APPEAL from an order of Panprr Pran NATH AGHA, 
Additional Subordinate Judge of Moradabad. 
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Panna Lal for the appellants. 
Vishwa Mitra for the respondents. 


The judgment of the Court was delivered by 

Muxerji, A. C. J.—This is an appeal against an order direct- 
ing the attachment before judgment of certain properties of the 
defendants who are the appellants before us. . 


It appears that the respondents obtained a preliminary decree 
for sale against the appellants on February 24, 1931. After *the 
expiry of the usual six months’ time allowed for payment, on 
August 27, 1931 the respondent made an application for the pass- 
ing of the final decree. Ten days later, on September 7, 1931 
the plaintiffs applied for attachment before judgment of the pro- 
perty of the defendants. An affidavit was filed along with the 
application. The application was based on the ground that the’ 
property mortgaged had deteriorated in value and was likely to 
deteriorate in value further, owing to the remission of rents on the 
part of the Government. The application further stated that it 
was feared that the defendants who had already encumbered some 
of their properties would dispose of or encumber their remaining 
property in order to avoid the payment of the decretal amount 
that would remain unpaid and unsatisfied even after the sale of 
the mortgaged property. The defendants contested this applica- 
tion but the learned judge passed a two line order to the following 
effect: — 

Let a temporary attachment go but property fetching an an- 
nual profit of Rs.800 and no more will be attached. 

This was a very vague order to pass, but we are told by the 
learned counsel for the respondents that it has been rectified by 
the court on obtaining a list of the properties together with a state- 
ment of the land revenue paid by them. Ultimately only such 
properties have been attached which pay a total revenue of Rs.800 
2 year. 

The learned counsel for the appellants has put forward: two 
arguments before us. One is that at the stage at which the appli- 
cation for attachment before judgment was made, no application 
was maintainable in law; and the second is that on the merits this 
was not a case in which an order for attachment before judgment 


could be made. 


On the first point we are of opinion that the contention is not 
sound. The language of O. 38, R. 5 is very wide and does embrace 
a case like this. In this very case, supposing the facts alleged are 
true, and in similar cases, it can certainly not be open to the judg- 
ment-debtor to sell off his entire property in order that he eure 
defeat the decree for money that may be passed against him under 
O. 34, R. 6 of the Civil Procedure Code. The learned counsel 
has cited before us the'case of Mubemmad Inamullah Khan v. 
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Narain Dass’. That ease was decided on its own facts and their 
Lordships clearly state the reasons why they thought that O. 38, 
R. 5 had no application. They state: 

there is no suggestion that the appellant is about to dispose of the 

_ whole or any part of his property, or to move it from the juris- 

diction of the court. 

This case, therefore, is no authority for the proposition that at 
the stage already described an application like the one made by 
the’ respondents could not be entertained. 

On the merits we find that the application was based on an 
affidavit filed by one Dal Chand. In paragraph 4 Dal Chand 
says:— 
s I solemnly affirm and state that this is quite possible that the 

judgment-debtors would transfer their remaining Kbelis property 
to some other person so that the petitioners may not be able to 
realise the remaining amount of decree and that they may be put 
to considerable loss. 

This certainly is not a ground described in O. 38, R. $ and 
no order of attachment before judgment could be based on such 
a state of facts. i 

On behalf of the respondents we have been told that the order 
passed by the learned judge was in the nature of an ad interim 
order made with a view, to securing the property before further 
investigation could be made in the case. From the fact that the 
order was passed within eight days of the making of the applica- 
tion it is possible that the learned judge was not finally disposing 
of the application before him. 

The learned counsel for the parties are agreed that the orde: 
appealed against may be allowed to stand for the present but the 
case ‘may be sent back to the court below for an investigation into 
the application, on proper evidence. The object of allowing the or- 
der appealed a to stand is that if a good case is made out for 
attachment before judgment, the property already attached may not 
be alienated. We accept this suggestion on the part of counsel and 
send the case back with the direction that the learned judge would 
take up the application of September 7, 1931 and adjudicate on 
_it after giving the parties an opportunity to adduce such evidence 
by way of affidavit or otherwise, as they may be advised to pro- 
duce. As the appeal on the merits was a good one, we think that 
the appellants must have their costs in this Court, at all events. We 
direct accordingly. Costs in the court below will abide the re- 
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ABDUL KARIM (Applicant) 
CTSHS 


v 
KALLAN (Opposite party) * 

Civil Procedure Code, Schedule II, Para 21—A pplication under Para 20 
Requirements of Pera 21 fulfilled—cConrt should first order award 
to be filed and then pass judgment. 

Where an application for the filing of an award in an arbitra- 
tion without an intervention of the court is made under para- 
graph 20, Schedule I, C. P. C. and the court is satisfied that the 
requirements of paragraph 21 have been fulfilled, the court 
should in the first instance pass an order that the award be filed, 
and should then proceed to pronounce judgment according to 
the award. It is of importance that two separate orders are 
passed, as the order of the court ordering an award to be filed 
is appealable under Sec. 104(1) (f) while the only ground that 
can be taken in an appeal from the decree upon the basis of the 
award is that the decree is in excess or not in accordance with 
the award. 

Cv Revision from an order of Basu BHAGWAN Das, 

Additional Subordinate Judge of Muttra. 


Hari Ram Jha for the applicant. 
Nanak Chand for the opposite party. 


The following judgment was delivered by 


Bayrat, J.—On the allegation that certain disputes between 
the parties to the present litigation have been referred to arbitra- 
tion without the intervention of a court and an award had been 
made thereon, the opposite party to the present application applied 
to the Munsif of Muttra, who had eee over the subject- 
matter of the award, that the award be filed in court. The for- 
malities enjoined by the Second Schedule of the C. P. C. were 
followed by the learned Munsif and after hearing the objections 
of the present applicant, the learned Munsif decreed the sujt in 
terms of the award. 


It is necessary that I should at this stage indicate the proce- 
dure that ought to be followed in these matters because I have ° 
come across cases in which the procedure strictly required by the 
Code has not been followed by the courts below. When an ap- 
plication for the filing of the award under Paragraph 20 of the 
Second Schedule of the C. P. C. is made, it is the duty of the 
court to direct notice to be given to the parties to the arbitration 
other than the applicant requiring them to show cause within a 
time specified why the award should not be filed. Under Para- 
graph 21 of the same schedule if the court is satisfied that the 
matter has been referred to arbitration and that an award has beer. 
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made thereon and that no grounds such as are mentioned or re- 


ferred to in Paragraph 14 or paragraph 15 exist; the court shall 
order the award to be filed and shall proceed to pronounce judg- 


ment according to the award. It appears that in the present case Asout 


the learned Munsif was satisfied that the award was not vitiated 
by reason of the circumstances mentioned in Paragraph 14 or 
Paragraph 15 and was satisfied that the matter had been referred 
to arbitration and that the award had been made thereon. It is 
clear that he should, in the first instance, therefore, have passed 
an order that the award be filed, and he should then have pro- 
ceeded to pronounce judgment according to the award. There 
should have been, therefore, a decree of the learned Munsif pro- 
nouncing judgment according to the award and a formal order 
directing that the award be filed. Instead of. this what was done 
was, as is very often done in these cases, that no formal order 
directing the award to be filed was passed but all that was done 
was to pass a decree in terms of the award. 

The defendant, that is to say, the present applicant was aggriev- 
ed by the decision of the learned Munsif and he filed an appeal 
before the lower appellate court and headed his memorandum of 
appeal as directed against the decree of the learned Munsif, that 
being the only document that was prepared by the court below 
although the grounds taken in the memorandum were such as 
could have been taken legitimately against the order directing the 
award to be filed. It is important to note that when a decree is 
passed upon the basis of an award and that decree is challenged in 
appeal, the only ground that can be taken is that the decree is in 
excess or not in accordance with the award, and such a ground 
does not appear in the memorandum of appeal. 

The learned judge of the lower anpe court begins his 
judgment by saying that this is a mi eous appeal from the 
order of the munsif of Muttra under Schedule I, Rule 21, order- 
ing an award to be filed and ing a decree in accordance with 
the award. It is, therefore, clear that he appreciated the position 
taken by the appellant before him and realised that the appeal 
was a miscellaneous appeal against the order of the munsif order- 
ing an.award to be filed. Proceeding the learned judge noticed 
the preliminary objection on behalf o the respondent before him 
and held that there were no such defects in the decree which 
justified his interference in an appeal against the decree. It is 
obvious therefore that at a later stage he, to a certain extent, for 
which I do not say that he is to blame, resiled from the former 
position which he had taken up in the earlier part of his judgment. 
In the interests of justice I think the learned judge of the lower 
appellate court ought to have insisted, when the matter came ap 
before him, upon the learned Munsif passing two separate orders 
and then asking the appellant before him to elect as to which or- 
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(YE det lie proposed to appeal against. This was not done. But sus- 
toy; taining the preliminary objection the lower appellate court dis- 
_—__, missed the appeal, although it appears that on the merits it was 
Asour Kasam favourably inclined towards the appellant before him. 
ae I hope my observations as to the procedure to be followed 
TE by courts below in these matters will receive due attention. So 
Belbel, J. far as this particular case is concerned I allow the applicant before 
me to have his memorandum of appeal before the lower appellate 
court treated as an appeal against the order of the learned Munsif 
directing the award to be filed and the decree accompanying the 
said memorandum as the formal order in the case. In this view 
of the matter an appeal did lie to the lower appellate court under 
the provisions of Section 104, Claus (f) of the C. P. C. and 
setting aside the order of the court below I remand this case to 
that court with instructions to readmit the appeal upon its origi- 
nal number, treat it as an appeal against the order directing an 
award to be filed and dispose of it accotding to law. The appli- 
cant before me must pay the costs of the opposite party in this 
Court and in the court below as directed by that court. Subse- 
quent costs will abide the event. 
Case remanded 


a INDARJIT SINGH alias LALLAN SINGH (Defendant) 
—— > versus 
1933 JADDU anp ornzgRs (Plaintiffs) * 


ee 


Nov.7 Hindu Law—Legal necessity—Widow—Alienation by—Consent of 


nee _ nearest reversioner—Presumption of legal necessity—Rebutted—No 
ee J i presumption regarding items of consideration—Pert of considers- 


tion for legal necessity—Form of decree. 

Where an alienation is made by the widow with the consent of 
the nearest reversioner, the only presumption is that the aliena- 
tion itself was justified by legal necessity and once that presump- 
tion is rebutted, there is no presumption that all or any of the 
items of consideration for the alienation were for justifiable pur- 
poses. If any amount of the sale consideration is found to be 
for legal necessity, the remote reversioners must, as 2 condition 
precedent to the declaratory decree prayed for, viz., that the 
sale-deed executed by the widow and the nearest reversioner was 
not binding on them, répay that amount to the vendee when they 
become entitled to the possession of the property after the death 
of the widow and the nearest reversioner. 


Mubemmad Said Kben v. Kunwar Darshan Singh, I. L. R. 50 
All. 75 referred fo. 


_ First APPEAL from a decree of Mautvi SHAH MUNI 
ALAM, Subordinate Judge of Gorakhpur. 
*F. A. 208 of 1929 


Bayra J. 
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Heribans Sabai for the appellant. 

L. M. Roy for the respondents. 

The judgment of the Court was delivered by 

Igpat AHMAD, J.—This is a defendant’s appeal and arises 
out of a suit brought by the plaintiff-respondents for a declara- 
tion that the sale deed, dated May 4, 1928 executed by Mst. 
Phulesra and Dhanai Sahu in favour of the defendant-appellant 
is mot binding on the plaintiffs and other reversioners of Ram 
Subhag deceased after the death of Mst. Phulesra. 

Ram Subhag was admittedly the last male-holder of the pro- 
perty covered by the sale deed. Mst. Phulesra is the widow of 
Ram Subbag. The relationship of Dhanai and of the plaintiffs 
with Ram Subhag will appear from the following pedigree:— 


SAMBODH SAHU 


Mangru k Prag Ajodhya 
Ram Subhag Dhanai 
| Deft. No. 3 
Mst. Phulesara 
wife, Deft. No. 2 | 
Thakur caya Dubri 
Jaddu 
; PIH. 
Khem Karan | 
| 
Bhola Parmeshar Ram Kishun, Sheo Saran Raj Kumar 
Sheo Shanker PIF. No. 2 PIL. No. 3 PIff. No. 4 
l o | 
Ram Nath Baij Nath Bishu Nath Sheonath 


The pedigree was admitted by the parties and a reference to 
the pedigree shows that Dhanai was the nearest reversioner of 
Ram Subhag on the date of the execution of the sale deed and 
that the plaintiffs were remote reversioners. i 


The sale deed was with respect to a four annas share in vil- 
lage Dharampur and the consideration for the same was a sum 
of Rs.4,656. Out of the sale consideration a sum of Rs.2,778 
was paid in cash by the vendee, the defendant-appellant, to 
Dhanai and Phulesra, the vendors, before the Sub-Registrar, and 
the balance of the sum of Rs.1,878 was left with the vendee for 
the liquidation or for the payment of the following’ debts:— Ast 
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- Rs. 
1. On account of a usufructuary mortgage, dated 
April 20, 1922 executed by Mst. Phulesra 

in favour of the vendee, Indarjit Singh 899 


2. Fora pronote dated July 29, 1926 -alleged to have 
bedn executed by Mst. Phulesra in favour of 
the defendant-appellant . 34 
3. On account of a mortgage deed, dated June 23, « 
1926 executed by Mst. Phulesra in favour of 
Jang Bahadur l 600 
- 4. On account of two pronotes, dated October 12, 
1927 and March 30, 1928 executed by Mst. 
Phulesra and Dhanai in favour of Bindeshri 
Prasad > . 345 


Tora, `’ 1,878 





It is common ground that Ram Subhag died as a separated 
Hindu about 24 years prior to the sale deed in dispute, and that 
after his death Mst. Phulesra entered into possession of the pro- 
perties left by him as a Hindu widow. The plaintiffs’ case was 
that the sale deed was without consideration and without legal 
necessity, and that Dhanai, the nearest reversioner, was in collu- 
sion with the vendee, the defendant-appellant, and he joined in 
the execution of the sale deed simply at the instance of defendant - 
appellant. The plaintiffs further alleged that the real value of 
the property sold was Rs.10,000. On these allegations the plaint- 
iffs maintained that the sale deed was not binding on them. 


The defendant-appellant resisted the suit on the ground that 
the plaintiffs being remote reversioners had no cause of action 
for the suit and that the sale deed dated May 4, 1928 was sup- 
ported by consideration and . 

was executed for valid and legal necessities of paying up antece- 
dent debts which were taken from time to time for meeting valid 
necessities and for the marriage of a daughter.. 

He emphasised that the fact that Dhanai, the nearest rever- 
senior of Ram Subhag, had joined in the execution of the sale 
deed gave rise to a presumption that the sale deed was justified by 
legal necessity. He denied the allegation of the plaintiffs that the 
value of the property in suit was Rs.10,000, and asserted that the 
Property was not worth more than Rs.4,656, the consideration 
for which it was sold. 


. The trial court overruled the pleas urged in defence. It 
held that as Dhanai, who was the nearest reversioner, had, by 
joining in the execution of the sale deed, precluded himself by 
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his own act from suing, the plaintiffs, who were the remote re- 
versioners, were entitled to maintain the suit. Jt further found 
that the sale deed was without consideration and “certainly there 
was no legal necessity”. On these findings it decreed the plaint- 
iffs’ suit in terms of the relief prayed for in the plaint. 

The vendee has come up in appeal to this Court and it i3 
argued on his behalf that Dhanai, the next presumptive rever- 
sioner, having joined in the execution of the sale deed and the 
salè having been made with his knowledge and consent, there is 
a strong presumption that the sale was for legal necessity and for 
purposes justified by law, and that the burden of proving want of 
legal necessity lay heavily upon the plaintiffs which burden they 
failed to discharge. It is further argued that the finding of the 
court below that the sale was without considerdtion is not sus- 
tainable. 

Before proceeding to deal with the question whether the 
plaintiffs have succeeded in proving that the sale itself was not 
justified by legal necessity, we propose to consider the correctness 
or otherwise of the finding of the court below that the sale deed 
was without consideration. If that finding stands, it is manifest 
that it would be unnecessary to deal with the question of legal 
weu urged by the learned counsel for the defendant-appel- 

È = 


[Their Lordships then discussed the evidence on the question 
of consideration and came to the conclusion that the payment of 
Rs.4,622 by the vendee to the vendors or their creditors was 
proved and to that extent the sale was supported by considera- 
tion J. 

The next question that arises for consideration is whether the 
sale is binding on the plaintiffs. When an alienation made by a 
Hindu widow or a Hindu father or manager of a joint Hindu 
family is assailed by the person entitled to ice the same, the 
question that arises for consideration is whether the alienation itself 
was one justified for legal necessity, and the fact that the trans- 
feree is unable to prove that a small portion of the consideration 
was applied for purposes of legal necessity, is no ground for setting 
aside the alienation vide Sri Kishan Das v. N athu Ram. In the 
case of transfer made by a Hindu widow in possession of her hus- 
band’s estate this burden can be discharged by the transferee 
either by proving that there was pressing necessity for the trans- 
fer or such necessity as is recognised as lawful by Hindu law, or 
by proving that the alienation was made by the widow with the 
consent of the whole body of ns constituting the next rever- 
sioner. But an exception to wa rule is furnished by cases in 
which the alienation is made by the widow, not with the con- 
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currence of the entire body of reversioners. but with the consent 
of only the nearest reversioner. In such cases the consent of the 
nearest reversioner to the alienation affords presumptive proof 
of the fact that the alienation itself was justified by legal neces- 
sity and, therefore, the burden initially does not lie on the trans- 
feree to show that the alienation was for legal necessity, vide 
Rengasami Gounden y. Nachiappa Gounden?. The consent of 
the nearest reversioner to the alienation is, however, not conclu- 
sive proof of the existence of legal necessity. It merely raise¥ a 
presumption of the existence of such necessity and the presump- 
tion is a rebuttable one, vide Muhammad Said Khan v. Kunwer 
Darshan Singh’. l 

As the sale assailed by the plaintiffs in the present case was 
made jointly by Mst. Phulesra and Dhanai Sahu, the nearest re- 
versioner, the defendant-appellant Started with a presumption in 
his favour that the sale itself was justified by legal necessity and 
the burden of proving the contrary lay on the plaintiff-respon- 
dents. It is to be noted, however, that the only presumption in 
such cases is that the alienation itself was justified by legal neces- 
sity and once that presumption is rebutted, there is no presumption 
that all or any of the items of consideration for the alienation 
were for justifiable purposes. 

The question, therefore, arises—has that presumption that the 
sale was justified by legal necessity been displaced by the evidence 
in and the circumstances of the present case? 

A perusal of the sale deed leads to the conclusion that the 
immediate cause for the sale of the property was the supposed 
necessity to raise the sum of Rs.2,778 in cash. The other items 
mentioned in the sale deed were previous debts. It appears from 
paragraph 8 of the written statement and the statement that was 
made by the vendee under Order 10, Rule 1, C. P. C. that the sum 
of Rs.2,778 was raised for the purpose of meeting the expenses 
of the marriage of Mst. Phulesra’s daughter. The plaintiffs case 
was that Ram Subhag died issueless and that after his death Mst. 
Phulesra married Rameshwar Teli, and that two daughters were 
born to her as a result of this union. The defendant-appellant 
did not deny that Mst. Phulesra married Rameshwar Teli in sagai 
form after the death of Ram Subhag and stated that he could not 
say whether the ‘daughter was born to Ram Subhag or to anyòne 
else’. Indeed, the plaintiffs’ evidence on the point remained 
entirely unrebutted. The defendant-appellant did not examine 
himself as a witness in the case, and none of his witnesses contra- 
dicted the plaintiffs’ statement on this point. On the contrary, 
Bachoo Patak, defendants witness, admitted that Mst. 
Phulesra had her sagai with Rameshwar Teli.. Indradeo an- 
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other witness of the defendant, admitted that Mst. Phulesra has 
got two daughters and they are minors and unmarried. It is 
common ground that Ram Subhag died 24 years before the suit. 
It follows that the minor daughters of Mst. Phulesra could not be 
the daughters of Ram Subhag. It is manifest, therefore, that 
expenses of the marriage of those daughters could not constitute 
legal necessity justifying an alienation of Ram Subhag’s property. 

1erefore, the conclusion is irresistible that on May 4, 1928 the 
date of the execution of the sale deed, there was no pressing nece3- 
sity for the sale of Ram Subhag’s property. Thus the presump- 
tion with which the defendant appellant started, because of Dhani 
having joined with the widow in the execution of the sale deed, 
was displaced. The position, therefore, is that the sale itself was 
not justified by legal necessity, and was not binding on the plaint- 
iff respondents, and the plaintiffs were entitled to the declaration 
that the sale was not binding on them and on the other rever- 
sioners except Dhanai. 


The question, however, remains whether that declaration 
ought to be granted ‘to the plaintiffs unconditionally. If any 
amount of the sale consideration is found to be for legal necessity, 
the plaintiffs must, as a condition precedent to the declaratory dec- 
ree prayed for, repay that amount to the vendee when they become 
entitled to the possession of the property after the death of the 
widow and Dhanai. It is manifest from the observations made 
above that the burden of proving the validity of the items con- 
stituting the sale consideration lay on the vendee, the defendant- 
appellant. We have already held that the sum of Rs.2,778 was 
not for legal necessity. The other debts that were sought to be 
liquidated by the execution of the sale deed in dispute and which 
are mentioned in the said deed were debts incurred by Mst. 
Phulesra alone or in conjunction with Dhanai. Neither of those 
debts were incurred. by Ram Subhag, the last male holter. There 
is no evidence on the record to show that the income of the pro- 
perty left by Ram Subhag was not sufficient for the justifiable 
needs and for the maintenance of Mst. Phulesra. The recital in 
the mortgage deed that the amounts advanced by the respective 
mortgagees were required for payment of Government revenue 
or for the purchase of bullocks was no evidence against the plaint- 
iff-respondents. Neither Mst. Phulesra nor Dhanai nor the defen- 
dant-appellant gave evidence in the case. In short, there was no 
evidence to prove that any of the items constituting the sale con- 
sideration were for legal necessity. The plaintiffs were, therefore, 
entitled to the unconditional decree granted to them by the court 
below. 
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' The decree of the lower appellate court, however, requires 
modification in one respect. e lower appellate court has dec- 
reed that the sale deed is not binding on the plaintiffs and other 
reversioners of Ram Subhag deceased. Dhanai is undoubtedly 
bound by the sale. He joined in the execution of' the sale deed 
and received a portion of the consideration of the same. He, | 
therefore, is estopped from assailing the validity of the sale deed. 
The decree of the lower appellate court will, therefore, be modi- 
fied by the addition of the words “except Dhanai Sahu” in line 9, 
page 14 of the printed record after the words “other reversioners 
of Ram Subhag deceased”. In other respects the appeal fails and 
is dismissed with costs. 

Decree modified 
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ABHEY RAM CHUNNI LAL—In THE MATTER OF" 
Income-tax Act, Secs. 22(2), 23 (4) end 23(2)—Assessee deliber- 

ately fails to make a return of bis total iscome—Effect of —W be- 

ther income-tax officer empowered to assess under Sec. 23 (4). 

Where an assessee, who carried on business in several places, 
e filed a return in respect of the income derived from some of the 
branches, and on his attention being drawn by the income-tax 
officer to the fact that the return was not in t of all the 
branches, he failed to make good the omission, , that the re- 
turn deliberately failed to comply with the rule in Sec. 22(2), 
viz., that the return was to be of the total income of the assessee, 
and was therefore no return at all within the meaning of that 
rule of law, and there being a failure to make a return seder 
Section 22(2), the income-tex officer had power to make a best 
j t assessment under Section 23(4): Section’ 23(2) was 
not applicable to such a case. _ 

ORDER on application of assessee under Section 66(3) of 
Income-Tax Act (1922). j 

S. K. Dar and Gopi Nath Kunzru for the applicant. 

U. S. Bajpai (Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

Muxer ji, J.—This is an application made by a firm Messrs. 
Abhey Ram Chunni Lal requesting this Court to ask the Income- 
tax Commissioner to state 2 case. The application came up for 
hearing on June 24, 1932 and we directed a notice to go. In 
compliance with that notice the learned Government Advocate 
has appeared to show cause against the granting of the applica- 
tion. : 

We have heard the learned counsel for the parties, and as 
we are going to reject the application, it is not necessary to deliver 
a judgment in extenso. Briefly, the learned counsel for the as- 
sessee has raised four points. l 

The facts involved are as follows:— 

The assessee has his business at three places, namely, Benares, 
Jaunpur and Piparia in the Central Provinces. At Benares there 


are two shops, one is the head office, and the other is 2 branch: 


office. On April 1, 1931, the income-tax officer of Benares call- 
ed on the assessee to furnish a return by May 4, 1931. The as- 
sessee failed to furnish a return, and he asked for time. On July 


6, 1931 he was definitely told that his return should be a com- - 


plete one in the sense that it should cover the total income derived 
from not only the Benares offices but also from the offices at 
*Mis. Case 423 of 1932 - ~ 
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Jaunpur and Piparia. On July 20, 1931 the assessee filed a re- 
turn which was in respect of the income derived from the twa 
branches at Benares alone, and it did not contain any mention 
of the income from the Jaunpur and Piparia branches, On July 
21, 1931 the income-tax officer at Benares pointed out this omis- 
sion, and once more granted time up to July 24, 1931 to comply 
with the notice issued under Section 22(2). This was not done, 
but on July 23, 1931 an application was filed raising a question. 
of jurisdiction. On July 28, 1931 an assessment to the best of 
judgment was made. 


The first question is whether the income-tax officer at 
Benares had jurisdiction to call for a return of the income at 
Jaunpur and Piparia branches. The point is really covered by an 
authority of this Court, namely, In the matter of Lachhman 
Prasad Babu Ram of Cawnpore'. We agree with that decision, 
to which one of us was a party, and we hold that the Benares 
officer had jurisdiction to call for a return of the income of all 
the branches, that officer having jurisdiction at the head office at 
Benares, Section 64(4) does not militate against this view. It 
has been enacted only to safe-guard the powers of the local 
officer, in case it might be contended that Sub-section (1) of 
Sec. 64 took away that power. 


The second point raised was that the return filed was a com- 
plete compliance with the provisions of Sec. 22(2) and if it was 
“incorrect or incomplete”, proceedings should have been taken 
ander Sec. 23(2) of the Act. We are of opinion that a return 
which deliberately failed to comply with the rule contained in 
Sec. 22 (2), that the return was to be of the total income of the as- 
sessee, Was no return at all within the meaning of that rule of 
law. Section 23(4) permits the income-tax officer to make a 
best judgment assessment in case there is a failure to comply with 
a return “under Sub-section (2) of Sec. 22”. The language 
does not stop with the words “fails to make a return” but the 
word “return” is qualified by the words “under Sub-section (2) 
of Sec. 22”. In our opinion there is no contradiction or inconsis- 
tency between the provisions of Sec. 23 (2) and Sec. 23(4). 
When an assessee has made a return which he knows that it is a 
bona fide return and in which he has put in his total income, to 
the best of his then information, there might yet be sonfe omis- 


` sion on his part due to some cause or other. In that and similar 


cases Sec. 23(2) would apply. 
The next point is whether the assessee had enough time to 


‘comply with the order. In our opinion he had. 


The next point was that the old Practice, namely, of demand- 
ing return at Piparia and Jaunpur, should have been continued. 
*23 A. L J. 379=L L. R. 47 All 631 
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But this was a matter for the income-tax officer at the head-quar- 
ters to decide, and we have no voice in ‘the matter. 


In the result the application fails and is hereby dismissed with . - 


costs. We assess the fee of the learned Government Advocate 


at Rs.150. He will file his certificate of fees within the time al- 


lowed by the rules of the Court. 
Application dismissed 


MOHAMMAD ISHAQ (Plaintiff) 
Versus 
OM PARKASH and oTHers (Defendents)* 

Civil Procedure Code, Or. 40, R. 1, Sub-rule (2)—Meaning of—Snit 
for decleration that decree for sale (in a mortgage suit) not binding 
on platstiff—Conrt stays execution and appoints receiver—W bether 
order appointing receiver valid. 

In“a suit for a declaration that the decree for sale (in a mort- 
gage suit) against the plaintiff was not binding on him, the lower 
court (on the applications of the parties) passed an order staying 
the execution of the decree and directing thet a receiver be ap- 
pointed of the property ordered to be sold by the decree. Held, 
that the appointment of the receiver did not militate against Or. 
40, Rule 1(2). Held, further, that it was open to the court to 
say that although the property mortgaged was not to be sold 
and execution by that method would not be permitted, execution 
would be permitted by the appointment of a receiver (Sec. 51 
CPG): j 

First APPEAL from an order of S. M. Mm Esq., Subordinate 

Judge of Meerut. 


Mukbtar Abmad for the appellant. . 
G. Agarwala and Kartar Narain Agarwala for the respon- 
dents. 


“The judgment of the Court was delivered by 

Mouxeryji, A. C. J.—This is an appeal against an order ap- 
pointing a receiver to the estate of the appellant. _ 

The history of the case briefly is as follows: — 


The respondents obtained a decree for sale against the plain- 
tiff and others in 1926, being decree No. 219 of 1925. The 
plaintiff-appellant has now instituted a suit of his own to obtain 
a declaration that the decree, for certain reasons stated in the 
plaint, is not binding on him. The plaintiff made an application 
to the court for an injunction restraining the defendants from exe- 
cuting their decree No. 219 of 1925. ‘Thereupon, before the ap- 
plication for injunction could be disposed of the defendants 


x *F. A. F. O. 55 of 1932 


$2 HIGH COURT [1933] 


Crm made an application for the appointment of-a receiver of the 
i932 Property subject to the mortgage. The learned Subordinate Judge 
—— heard both the applications. together and while he made an order 
Monsmuan staying the execution of the decree he directed that a receiver 
mae should be appointed of the property ordered to be sold by the 
Ox PARKASH 
Makar The appellant has filed this appeal questioning the validity of 
“z, the order appointing a receiver. 
A. G J. or PPo 8 ° 
On the merits there can be no doubt that the order passed 
by the learned Subordinate Judge is eminently just and fair. I£ ` 
the decree-holder is not going to have his decree executed, it is 
not fair to the decree-holder that the plaintiff should enjoy the 
income of the property without making any payment. 


It has, however, been contended that the order passed by the 
learned Judge militates against Sub-rule (2) of Rule 1 of Order 
40 of the Civil Procedure Code. The argument is that as the 
decree-holder is not entitled to remove the plaintiff from possession 
of the property, the court was not authorised to appoint a receiver 
of the property. This, in our opinion, is a very narrow construc- 
tion of Sub-rule (2). If this construction were good there would 
be no case whatsoever in which a receiver could be appointed. 
All that Sub-rule 2 means is that where any of the parties who 
are subject to the jurisdiction of the court has no right to remove 
a third party from possession that third party shall be allowed to 
remain in possession. The parties to the suit being subject to the 
jurisdiction of the court can raise no objection whatsoever to its 
order for the appointment of a receiver. 


We hold, therefore, that the appointment does not militate 
against Sub-rule 2 of Rule 1 of Order 40 C. P. C. 

This disposes of the point taken in appeal by the learned 
counsel for the appellant. 

We may point out that several modes of execution are allowed 
under the Civil Procedure Code, by Section 51. One of these is 
by the appointment of receiver. Now, in the circumstances of 

case, it was open to the court below to say that although the 
property mortgaged was not to be sold and execution by that 
method would not be permitted, execution would be permitted by 


the appointment of receiver. 


The appeal has no force and is hereby dismissed with costs. 
Appeal dismissed 
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Versus 
IBNE HASAN (Defendant) * : 
Mobammeden Law—Shis—Gift made in Marz-ul-maut—Valid to the 
extent of one-third—Donor suffering from tuberculosis—W betber 
cen act under Marz-ul-maut. 

Under the Shia Law a gift made in Merz-sJ-meut holds good to 
the extent of only one-third of the donor’s estate in spite of 
delivery of possession prior to his death. 

Kbursbed Husain v. Faiyax Husain, 12 A. L. J. 417 followed. 

A person suffering from tuberculosis in its final stages when he 
has no hope of recovery could come under the conditions of Merz- 
ul-meut, although it would not necessarily follow that a person in 
the earlier stages of phthisis, when he may have a very good hope 
or expectation of recovery, would come under that legal doctrine. 

SECOND APPEAL from a decree of Basu JIWAN CHANDRA 
Maxim, Extra Additional Subordinate Judge of Moradabad, modi- 
fying a decree of Mr. A. P. GHILDIAL, Munsif of Nagina. 

Mukbter Abmad and Mansur Alam for the appellant. 

Akbtar Husain Kben for the respondent. 


The judgment of the Court was delivered by 


BENNET, J.—These are three second appeals Nos. 434, 435 
and 758 of 1930, arising out of three cases. The pedigree of the 
family is as follows:— 


AL-E-ALI 


Al-i-Imran Moosi Mst. Bint Mst. Mohamdi Mst. Saira Mst. Iffat-un- 
Mst. Bint Sakina was the daughter of Al-e-Ali by his 
second wife, and his other children were by his first wife. Mst. 
Bint Sakina married Ibne Hasan, who is the respondent in these 
second appeals. Mst. Bint Sakina died on June 9, 1925. On 
June 5, 1925 she executed a deed of-relinquishment of her dower, 
which amounted to Rs.25,000, and on June 6, 1925 she executed 
a deed of gift of all her immovable property, in favour of her 
husband, the respondent. By these two documents she disposed 
of all her estate. It is the deed of gift which is in question in 
S A. No. 758 of 1930. The question which has been raised in 
second appeals Nos. 434 and 435 of 1930 is whether this relin- 
quishment of her dower, which also amounts to a gift, is valid, 
and if so, to what extent. It has been held by the lower appel- 


*S, A. 434 of 1930 (connected with S. A. 435 and 758 of 1930) 
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late court that these deeds are valid to the extent of one-third. 
The dower debt and the immovable property comprised the whole 
property which was possessed by Mst. Bint Sakina. It is found 
by the lower appellate court that she executed these documents 
under the conditions which amounted to Marz-ul-menut, that 
under the Shia law the gifts are valid to the extent of one-third 
only. The appellants have challenged this finding on the ground 
that the gifts should be held under the Shia law to be altogether 
invalid, and the respondents have challenged the finding in cross- 
objection on the ground that the conditions of Marz-ul-meut are 
not fulfilled. The learned counsel for the appellants relies on 
three rulings as follows:— 

Fabmida Khanam v. Jafri Khanam', Amrit Bibi ~v. Mustafa 
Husain? and Husaini Begam v. Mobammad Mehd?. 

All these are cases of wills, and it has been laid down in the 
first ruling quoted that a Shia cannot make a valid bequest of all 
his property to one of his heirs to the exclusion of the other heirs, 
unless the heirs so excluded consent to it subsequent to his death: 
but that a bequest of only one-third of his estate will be valid, - 
if made to one of the heirs, without the consent of the other heirs, 
We consider that we are not called upon to pronounce our opinion 
on the validity of this particular doctrine of law because we con- 
sider that the present case is clearly distinguishable from the cases 
which have been dealt with in the rulings relied on by the learned 
counsel for the appellants. The distinction lies in the fact that 
in the present case we are not dealing with a will which is in 
favour of one heir only. We are dealing with a gift made during 
Morz-ul-mext, and the law on this point is contained in authorities 
other than those quoted in the rulings in question. The autho- 
rities on the question of the validity of a gift during Merz-ul- 
mani by a Shia have been very ably considered in a judgment by 
the late Mr. Justice Rafique in a Division Bench case of this Court 
reported in Khurshed Husain v. Faiyaz Husain*. It is to be 
noted that there was no question raised that the gift was alto- 
gether invalid. On p. 423 it is stated:-— 

One group of eminent Shia doctors would maintain the gift in 
respect of the whole of the donor’s estate while the other equally 
high in learning and authority would have it that a gift made in 
Marz-ul-maut is valid to the extent of one-third only of the estate 
i — donor in spite of the delivery of possession prior to his 

eat 

After considering the authorities at length the learned Judges 
came to the conclusion that under the Shia law a gift made in 
Marz-xl-maut holds good to the extent of only one-third of the 
donor’s estate in spite of delivery of possession prior to his death. 

1S A. L. J. 169 *21 A. L. J. 750 . 
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We consider that this aythority is conclusive on the point, and ac- 
cordingly we dismiss these appeals with costs. 

We now turn to consider the cross-objections. In one of 
these appeals, S. A. 434 of 1930, the learned lower Court dealt 
with the question of Marz-ul-maut somewhat briefly and referred 
to his judgment in suit No. 366 of 1928. That judgment is con- 
tained in the record of S. A. 758 of 1930. The judgment sets 
forth the conditions under which the doctrine of Marz-#l-maut 
applits as follows:— 

Its chief ingredients are (1) that the illness must be the im- 


mediate cause of death; (2) there must be an apprehension of - 


death in the mind of the donor, and (3) that physical weakness 
must be so great that the persons may be incapable of pursuing 
their ordinary avocations. 

It is undoubted that the first two conditions are necessary 


for the doctrine of Merz-ul-maut to apply. Two questions have 


been argued by the learned counsel for the respondents before us. 
The first point which was argued was that a person suffering 
from “consumption” cannot be said to act under Marz-xJ-ment. 
In the present case the lower appellate court states that the donor 
was suffering from galloping phthisis. We were not shown any 
authority for the proposition that tuberculosis can never amount 
to Marz-ul-maut. We are of opinion that a n suffering 
from tuberculosis in its final stages- when he a as hope of 
recovery could come under the conditions ` of Marz-ul-maud, 
although it would not necessarily follow that a person in the 
earlier stages of phthisis, when he may have a very good hope or 
expectation of recovery, would come under that legal doctrine. 
It is a question of fact in each case as to whether the person was 
in such 2 condition that the doctrine of Merz-xl-meut would 
apply. What we have to see is whether there is such a finding in 
A resent case that the doctrine would apply. The finding of 
the lower appellate court is that the doctor stated that the patient 
was hapelessly weak, that she could not sit up without somebody’s 
help, and that she died 4 or 5 days after the execution of the gift, 
and that she died from galloping phthisis. ‘This medical evidence 
of Hakim Bashir Ahmad was accepted by the lower appellate 
court. So far as his evidence goes, it does establish that the ill- 
ness was the immediate cause of death. On the point as to whe- 


ther there was an apprehension of death in the mind of the donor, l 


the lower appellate court has by an apparent oversight not made 
any defnite finding. But we find from the judgment of the 


learned Munsif in §. A. 434 of 1930 paper book p. 11 the follow- ` 


ing finding:— , oe “ie 
Hakim Bashir Ahmad admittedly treated her last. This Hakim 
was for sometime in the service of late Mr. Justice Rafique. He 


states that Mst. Sakina was not in a sound state of mind five or 7 
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six days before her death, and that she was suffering from tuber- 
culosis and was in the last stage of the illness and that she defi- 
nitely told him that she would not survive and that she could not 
even sit up without the help of others. l 
We consider that the learned lower appellate court intended 
to uphold this finding of the Court of first instance. In any case 
it is open to this Court in second appeal to come to a finding of 
fact on any point on which a finding is necessary and on which 
the lower appellate court has omitted to come to a finding. “The 
learned counsel for the respondent was invited to lay before us the 
evidence of the witness in question Hakim Bashir Ahmad to show 
if he could that the finding of the Munsif in regard to the evidence 
of this witness was incorrect, but the learned counsel would not 
accept this suggestion. Accordingly we find that the second 
condition was fulfilled and that there was an apprehension of 
death in the mind of the donor. The conditions therefore for 
the execution of a gift in Merz-ul-matnt existed in the present case. ` 
We consider that the finding of the lower appellate court was 
correct. Accordingly we dismiss the cross-objection in these three 
appeals with costs. 
à Appeal dismissed 


RATAN BARHAI (Defendant) 
Versus 


. KISHEN DEI (Plaintiff) * 

Abadi—Raiyat not entitled to constiuct buslding on outer “saben” of 
bis bouse, without xemindar’s permission. 

A ratyat in a village abadi.is not entitled, as a matter of right, 
and without the consent of the zemindar, to construct a building 
on land which he was using as an outer “sahan” appurtenant 
to his house. 

Pederath Tewari v. Bax Singh, 29 I. C. 264 distinguished. 
Mabadeo Rai v. Jen Mobemmad, 23 A. L. J. 231, Thakur Rem 
Pratap Singh v. Lal Babadur Singh, 100 L C. 597 and Ferhbat- 

. tilab v. Mobammad, 1930 A. I. R. 89 referred to. 


Per NIAMATULLAH, J.—The question whether a raiyat has a 
right to build on any land appertaining to his house is one of 
fact to be determined on proof of the terms of the license, by 
direct evidence or by inference from the conduct of the par- 
ties and the use to which the land has been put. 

SECOND APPEAL from the decree of BABU JAGANNATH SINGH, 
Additional Subordinate Judge of Basti, modifying a decree of 
Basu KRISHNA CHANDRA, Munsif. 

Shiva Prasad Sinba for the appellant. 

L. M. Roy for the respondent. ` 
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The following judgments were delivered:— 

MuKERJI, J.—This second appeal raises an important point 
of law, and there is unfortunately no case decided by a Bench of 
this Caurt which may be directly to the point. 

The point raised is whether a ratyat in a village abadi in this 
part of the country has a right to construct a building on land 
which he was using as an outer “sahan” appurtenant to his house. 

* The plaintiff, who is a,zamindar, came with the allegation 
that the defendant had constructed a building without her con- 
sent, and sought the ejectment of the tenant from the land and 
demolition of the building. The learned Judge of the appellate 
court found that a part of the building was old, that the rest was 
new and that the new portion had been erected on what had been 
the defendant’s ‘şaban’ or courtyard, outside the house. On this 
finding he decreed the suit. In this Court it has been contended 
that a raiyat is entitled to build on the open space which he enjoys 
as his courtyard appurtenant to his house. | 

Before we examine such authorities as may be on the point, 
let us consider the situation from the legal point of view. A raiyat 
holds either under a lease or under a license. If there is a lease 
and if the lease contains a term entitling the raiyat to build on 
any land that may be in his possession, the terms have to be proved. 
In this case no such lease has been pleaded and no terms like those 
have been established. In the absence of the lease we can regard 
a raiyat only as a'‘licensee, who has been allowed, with the implied 
consent of the zamindar, to build on the zamindar’s land. This 
further implies that the license that was granted to the ‘raiyat’ 
was 2 permission to use the land in his occupation in the way in 
which he has been allowed to, use. In other words, where there 
is a house existing on a pertion of the land, it will be presumed 
that he was allowed to build on that portion of the land; and 
where the land is vacant, it will be presumed that he was allowed 
to occupy that land as his courtyard, without any building therc- 
on. I'am not aware of any third method of a raiyat in a village 
abadi holding land. ‘ : 

If this be the right view of the position of the raiyat, he can- 
not certainly build on what was his outer ‘sahan’. 

Coming to authorities, it has been held by a Bench of this 
Court that a tenant can dig a well in his courtyard. Mabsdeo 
Rei v. Jen Mubammad'. This case does not establish the propo- 
sition for which the appellant contends that he can build on the 
land. A well usually occupies a very small portion of land, and 
further it is necessary for supply of the essential necessity for 
life, water. The. very existence of man depends on a supply of 
water, and there cannot be any difficulty in implying that the 
contract or license under which the raiyat holds included the right 
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to construct a well. If a man has to live Gn a piece of land, he 
may do all that is necessary for the purpose. 

We have got 2 few other cases decided by single Judges of 
this Court; but most of them may be distinguished. In one case 
—Padorath.Tewari v. Bez Singh*—it was found that a Piece of 
land was being used for making jaggery and there was already 
some sort of shed over the place. It was presumed that the land 


` had been given for the purpose for which it was being used and 


that the tenant could build a house on that land for the same pur- 
pose for which the land had been - used. This case is, in my 


- opinion, distinguishable. The license was already there to use the 


land in a particular way. There cannot exist any sugar-cane press 
and cattle trough or cattle shed without the zamindar’s permis- 


- sion. That permission might be taken, in a particular case, as 


implying further permission to erect a more substantial building 
than a mere thatch. In Thakur Rem Pratap Singh v. Lal Babadur 
Singh” which was again decided by a-single Judge, the headnote 
runs as follows:— 

A raiyat in a village is entitled to put the ‘sahan’ of his house 
to such use as suits his convenience, provided that by doing so 
he does not, in any way, adversely affect the proprietary rights 
of the zamindar. 

The qualifications quoted above, under which a raiyat may 
construct a building on a portion of land occupied by him are suffi- 
cient to show that the ‘raiyat’ has no ne to do with the land 
what he pleases. The constructions in this case were a stable, a 
pigeon house and a cattle trough. If this case may be taken as 
going beyond the position which I have taken under the general 
principles of law, I have to respectfully dissent from this case. I 
can point out that in this country no body can live in a house 
without having some land in front of his house for the purposes 
of using it as a ‘sahan’. We find that in cities ple have to put 


' their ‘charpais’ or cots on the streets in order to ve a little breath 


of fresh air. If a raiyat be entitled, as a matter of right, to build 
upon his ‘sahan’, he would require a portion of land beyond this 
building, for use as a piece of open ‘sahan’, and he would naturally 


l have to trespass on his zamindar’s land, unless he is able to get that 


consent of the zamindar. It is, therefore, to the interest of the 
zamindar to see that the ‘sahan’ land, which was granted to the 
raiyat for use as open and vacant land is not utilised, permanently, 
by being built u The third case that was cited before us is 
oes of Farbat v. Mobemmad*. This is again a decision by 
a learned single Judge and perhaps goes a-little too far. I have 
already noticed the case of Mabed-o Rai v. Jan Mubammad where 
it was held that a tenant was entitled to sink a well in his court- 
yard. 

"29 I. C 264 f "100 L C 597 
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Having regard to all the circumstances of the case I am of 
opinion that the appellant was not entitled, as 2 matter of right, 
and without the consent of the zamindar, the plaintiff, to build 
on what was the raiyat’s outer ‘sahan’ of his house. 

A question of limitation was also raised in the course of 
hearing; but we could not allow it to be raised, because sufficient 
material did not exist on the record. The argument was that 
Anticle 32 of the Limitation Act applied; but to apply Article 32 
we have to find out when the plaintiff became aware of the exis- 
tence of the perverted use of land. As to that there was no 
allegation and there was no finding. The defendant has, not 
shown that the plaintiff was aware of the construction more than 
two years before the institution of ‘the suit. All that the plaint- 
iff stated in the plaint was the date of the construction, which 
need not necessarily coincide with the date of her knowledge of 
the factum of construction. . 

In the result I would dismiss the appeal with costs. 

NIAMATULLAH, J.—I agree entirely with what has been said 
| by my learned brother on the main issue arising in the case. I 
would add a few remarks of my own to emphasise the point whe- 
ther as a general rule a raiyat in a village is entitled to make con- 
structions on what is popularly called ‘sahan darwaza’, 

a a da eee ee to the 
north of the defendant’s house. To the east of that land is the 
defendant’s cattle shed. The new construction is on the northern 
boundary of the open space of land above referred to. The 
defendant does not claim to be more than a raiyat, that is, a 
licensee. There is no evidence of the terms of the grant of license 
under which he became entitled to construct his house or to occupy 
the land in front of his house. We must, therefore, infer the 
- condition on which he was allowed to occupy the site of his 
house and the land in dispute from the conduct of the parties and 
the user of the land. So far as the site of the house is concerned, 
there can be no doubt that the license extended to the defendant 
a right to build on any portion of it. As regards the open space 
in front of his house, the defendant has merely used it as 2 court- 
yard. The fact that he has got a cattle shed to the east of it does 
not give rise to the inference that the open space in question is an 
integral part thereof. There is no justification for the assumption 
that the courtyard was not in the occupation of the defendant 
under a license of a different character from that under 
which he constructed his residential house. It is at least 
possible that the landlord allowed him to make constructions on the 
site of his house and allowed the open space to be merely used as a 
courtyard. The defendant may be in occupation of the site of 
the house and of the seben under two different licenses. It is 
likewise, possible that the license’ in respect of the latter may be 
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only implied in the acquiescence of the landlord. If the defen- 
dant claims a right to make constructions on the courtyard, he 
must adduce evidence to establish that permission to build ex- 
tended not only to the site of the house.but to the open space in 
question. The mere fact that he is in possession of both does not 
justify the inference that seems to have been made in some of the 
reported cases to which my learned brother has referred, namely, 
thee he is entitled to make construction on every portion of the 
land which is in his occupation. If the terms of the grant have 
to be inferred from the user of the Jand in dispute, there is no- 
ing in the circumstances of this case which can justify the in- 
ference that the defendant is entitled to construct on any portion 
of the courtyard in his possession. I am clearly of opinion, that 
no general rule can be laid down as regards a raiyat’s right to 
build on land, not within the enclosed portion, of the house, which 
is generally called ‘sahan andruni’, which may appertain to his 
residential house. The question whether he hasa right to build 
on any land appertaining to his house is one of. fact to be deter- _ 
mined on proof of the terms of the license, by direct evidence or 
by inference from the conduct of the parties and the use to which 
the land has been put. For these reasons I concur in the order 

dismissing the appeal with costs. 

By THE CourT—We dismiss this appeal with costs. 

Appeal dismissed 


DUBEY AMBA LAL (Objector) 
VETSHS , 
RAM GOPAL MADHO PRASAD (Decree-bolder) * 
Civil Procedure Code, Secs. 144 and 151—Sec. 144 not exbeustive— 
When court bas inberent power to grant restitntion—Crvil Proce- 
dure Code, Sec. 47—Caveat Emptor—Doctrine of —Applicability of 
—Decree-bolder himself suction purchaser—]udgment-debtor fonnd 
to beve no saleable interest—Whether decree satisfied. 

Section 144 C. P. C. does not deal exhaustively with the powers 
of courts to grant restitution and it is open to’Courts to grant 
restitution in cases not coming within the. purview of Sec. 144 on 
the analogy of the provisions of that section in exercise of the in- © 
herent powers under Sec. 151 C. P. C. provided the exercise of 
those powers is necessary for the purpose of preventing injustice 
and does not contravene any statutory provision. Bindeshri Prasad 
Thveri v. Badal Singh, I. L. R. 45 All. 369 (F.3.) relied on. 

The respondent in execution of his decree purchased properties 
that were, at the time of the sale, honestly believed by everybody 
to belong to the judgment-debtors; The sale proceeds were rat- 
ably distributed between the respondent and the appellant who 
was a rival decree-holder. Subsequently certain persons succeeded 


~F. A. 390 of 1929 (connected with F. A. 410 of 1929) 
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in obtaining a dectee to the effect that the judgment-debtors had 
no saleable interest in some of the properties sold, and the result of 
this decree was that the original fund (viz., the price fetched at 
the auction sale) was reduced in proportions to the value of the 
properties that were held not to belong to the judgment-debtors. 
Held, that this had the effect of reducing the amount to which 
each rival decree-holder was entitled on ratable distribution, and 
the loss must, in the absence of any statutory provision, be borne 

- proportionately by all the decree-holders, and the appellant was 
therefore bound to refund the excess amount to the respondent 
and the Court had inherent power to pass an order for restitution. 
Held, further that the doctrine of Caveat emptor should not be 
extended to tHe present case in which the decree-holder himself 
was the auction purchaser. Sabu Deputy Shankar v. Mangal Sen, 
1932 A. L. J. 1007 distinguished; and Anand Krishna v. Kishen 
Devi, 1931, A. L. J. 228 dissented from. 

In the event of an auction purchase made by the decree-holder 
himself being set aside, the decree-holder is entitled, as against the 
judgment-debtor, to say that, notwithstanding che auction pur- 
chase made by him, his decree for the full amount stands intact, 
as the purchase made by him has been vacated, and such a question 
comes within the purview of Sec. 47 C. P. C., and the point «for 
determination would be, has the decree been satisfied to any 
extent, and 2 Court cannot ignore the fact that in consequence 
of the auction purchase made by the decree-holder being set aside 
the decree-holder got nothing. - 

Fmst APPEAL from a decree of S. Nawas Hasan Esq, 
Additional Subordinate Judge of Aligarh. 

P. L. Banerji and S. B. L. Geur for the appellant. 

Panna Lal for the respondent. 


The judgment of the Court was delivered by 


IQBAL AHMAD, J.—This appeal and the connected appeal 
No. 410 of 1929 are directed against an order for restitution 
passed by the Court below under Section 144 of the Code of 
Civil: Procedure under the following circumstances:— * 


Firm Ramgopal Madho Prasad, hereinafter referred to as 
the respondent, obtained a simple money decree from the High 
Court of Bombay against three brothers named Mani Shankar, 
Mohan Shankar and Suraj Shankar, who are hereinafter referred 
to as the judgment-debtors. The respondent had also impleaded 
three younger brothers of the judgment-debtors named Harendra 
Shankar, Mahendra Shankar and Gajendra Shankar as defendants 
to the suit in which the decree was passed but the suit against them 
was dismissed. Before the said decree was passed Harendra Shan- 
kar, Mahendra Shankar and Gajendra Shankar had brought a suit 
for partition against the judgment-debtors and their mother Mu- 
sammat Mani Kunwar and on March 28,.1919 a decree for par- 
tition was passed. Musammat Mani Kunwar the mother and the 
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6 brothers were held entitled to a 1|7th share each and by the de- 
cree separate properties were allotted to the three brothers who 
were plaintiffs in the partition suit and to the judgment-debtors 


The respondent got his decree transferred to the Subordinate 
Judge’s Court, Aligarh, and on April 30, 1923 applied for exe- 
cution of the same by attachment and sale of the alleged 3|7th 
share of the judgment-debtors in various items of properties. 
Some ofthe properties so attached had been wholly allotted to 
Harendra Shankar and others, the plaintiffs in the partition suit, 
by the decree in that suit and some had been allotted to Mani 
Kunwar. To this application for execution Harendra Shankar, 
Mahendra Shankar and Gajendra Shankar preferred objections 
under Section 47 of the Code of Civil Procedure and they con- 
tended that the judgment-debtors had no share in the properties 
that were allotted to them by the decree in the partition suit and 
that those properties were not liable to attachment and sale in exe- 
cution of the decree held by the respondent. Musammat Mani 
Kunwar filed a regular suit on the same allegations against the 
dearee-holder. On April 16, 1925 both the objections and the 
suit were dismissed on the finding that the partition was collusive 
and fraudulent, and that the decree-holder was entitled to sell 
3|7th share of the judgment-debtors in all the properties. 

. Harendra Shankar and others, the objectors, and Musammat 
Mani Kunwar preferred appeals in the High Court and those ap- 
peals were allowed on January 30, 1928 and the partition was 
held valid and binding. ` 

In the meantime the alleged 3|7th share of the judgment- 
debtors in all the properties attached by the respondent was sold 
by auction and purchased by the respondent for Rs.21,290. 

The appellant in the present appeal and the appellant in the 
connected appeal and certain other persons also held decrees against 
the judgment-debtors, and they applied for ratable distribution 
and, after confirmation of the sale mentioned above, obtained an - 


order for ratable distribution of Rs.4,279-12-9 amongst them. 


The decree-holder deposited the above amount in court which was 
ratably distributed between the appellants in the two appeals and 
the other decree-holders. 

In consequence of the appeals mentioned aboye being allowed 
by the High Court the properties allotted to the objectors and to 
Musammat Mani Kunwar were exempted from the operation of 
the sale, with the result that the alleged 3|7th share of the judg- 
ment-debtors in those properties mo by the decree-holder at 
the auction sale was exempted from the operation of sale. The 
decree-holder then filed an application under Sections 144 and 151 
C. P. C. alleging that as most of the properties had been released 
from the sale in consequence of the decrees of the High Court, 
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the' amount that could be ratably distributed between the other crm 
decree-holders was much less than the sum of Rs.4,279-12-9, and Z7 
as the appellant in the present appeal and the appellant i in the con- 
netted appeal and the other decree-holders had received, on ratable page G himi 
distribution, a sum in excess of the amount to which they were 
entitled, they were bound to refund the same to him. <a 
This application was opposed by the appellant and other Manno. 
decree-holders mainly on de ground that Sections 144 and 151 Peas? 
C. P. C. had no application to the case and that the respondent [gba Abmad, 
was not entitled to call upon those decree-holders to refund any J. 
portion of the amount that they had received on ratable distri- 
bution. This contention was overruled by the court below and 
an order for restitution was passed. That order is challenged in 
the present appeal. 
It would appear from the facts stated above that the sale of 
3|7th share in the properties that were allotted by the partition 
decree to the plaintiffs of that suit and: to Musammat Mani 
Kunwar fell through, not in consequence of the reversal or varia- 
tion in any respect of the simple money decree held by the res- 
pondent in execution of which the sale was held, but as a result 
of the decrees of the High Court that were passed in totally se- 
parate proceedings initiated for the purpose of having it declared 
that the judgment-debtors had no share in those properties. It 
has been held in a number of cases that Section 144 is confined 
in its operation to cases in which a decree is varied or reversed on 
appeal or revision and does not apply to cases in which a decree is 
held to be wholly or partially null and void as the result of a 
decree in a suit other than the one in which the decree declared to 
be null and void was passed; vide Tara Chand v. Champa! ana 
Ashutosh Nandi v. Kundal Kemini Dasf*. In the Full Bench 
decision of this Court in Bindesbri Prasad Tiwari v. Badal Singh’ 
i! was observed that 
the words ‘varied or reversed’ used in Section 144 seem more appli- 
cable to a proceeding by way of appeal, revision or review than 
to a separate suit declaring that a decree is not binding on a parti- 
cular party, 
but the question was not decided by the Full Bench. On the 
authority of these cases it is argued on behalf of the appellant that 
the court below was wrong in granting restitution under Section 
144 C. P. C. 
It is further pointed out that as the order confirming the 
sale was partially nullified by the decrees passed by the High Court 
and as that order was not a decree, no redress could be given to 
the decree-holder- by ordering restitution under Section 144 as 
that section has reference only to cases in which a decree as distin- 
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guished from an order is varied or reveršed and not to cases in 
which an order which is not a decree is varied or set aside. Iu 
support of this contention reliance is placed on Jagdip: Neratn 


Doumer Awa Singh v. F. H. Holloway* and Sukbdeo Das v. Rito Singh” 
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The questions, whether Section 144 applies only to those cases 
in which a decree is reversed or varied on appeal and not to cases 
in which a decree is varied or set aside as the result of separate 
proceedings initiated for the purpose, and whether relief cannot 
be granted under that section in the cases of variations or rever- 
sals of orders as distinguished from decrees are beset with difficul- 
ties of varying intensity, and as we have arrived at the conclusion, 
for reasons to be presently stated, that it was open to the court 
below to grant restitution in exercise of its inherent power under 
Section 151 of the Code we refrain from expressing any opinion 
on these questions. 

We find that in cases almost similar to the case before us 
courts have granted relief. to an aggrieved under Section 151 
C. P. C. In the Full Bench decision in Bindesbri Prasad Tiwari 
v. Badal Singh? it was observed that 

even if we were not so satisfied, we should have been prepared to 
grant the relief asked for, on the analogy of Section 144, in 
exercise of our inherent power under Section 151 of the Code. 

We are aware of the fact that in the case decided by the Full 
Bench the decree in execution of which the sale was held was itselt 
vacated as the result of a separate suit, and we have quoted the 
observation made above simply to show that it is open to courts 
to grant restitution in cases not coming within the purview of 
Section 144 on the analogy of the provisions of that section by 
exercising the inherent powers of courts defined by Section 151 
of the Code. In Tara Chand v. Champa", this Court while hold- 
ing that section 144 did not apply observed that 

it is clear that this Court has jurisdiction, under the provisions of 
Section 151, to exercise its discretion and make such order as may 
be necessary for the ends of justice. . 


In Jai Berbam v. Keder Nath Merweri it was observed by 
their Lordships of the Privy Council that 


it is the duty of the court under Section 144 of the Civil Procedure 
Code to place the parties in the position which they would have 
occupied, but for such decree oc such part thereof as has been 
varied or reversed. Nor indeed does‘ this duty or jurisdiction arise 
merely under the said section. It is inherent in the general juris- 
diction of the court to act rightly and fairly, according to the 
circumstances, towards all parties involved. 
Similarly in the case of Rai Charan Bhuiya v. Debi Prasad 
Bhskat?, it was held that, though the remedy afforded by Section 
“39 LC 653 *39 L G 763 ` 
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144 may not be available to an aggrieved party, the court has wide 
powers under Section 151 C. P. C, to pass an order for restitution 
with a view to do complete justice between the parties and to res- 
tore them to the status quo ente. 

It is manifest from these cases that the jurisdiction of a court 
to grant restitution in appropriate cases is not confined only to 


cases coming within the purview of Section 144 of the Code and, 
that it is inherent in the general jurisdiction of the court to pass 
an order for restitution inde tly of the provisions of Sec- 


tion 144, with a view to secure complete justice between the 
. parties concerned. Section 144 only defines the power of a court 
to make an order for restitution in a particular class of cases and 
we can discover no justification for holding that that section 
exhaustively deals with the powers of courts to grant restitution. 
and that an ieved party is not entitled to a relief by way of 
restitution independently of the. provisions of that section. We 
hold, therefore, that it is not only permissible, but is imperative, 
to grant restitution by exercising the inherent powers vested in 
courts as defined by Section 151 of the Code, provided the exercise 
of those powers is necessary for the purpose of preventing injustice 
and does not contravene any statutory provision. 

In the case before us we are satisfied that justice dictates that 
the order for restitution passed by the court below be upheld. 
Both the appellant and the dent held decrees against the 
sudgment-debtors. The ap t as a rival decree-holder shared 
dis the respondent in the proceeds of the sale of the properties 
that were, at the time of the sale, honestly believed by everybody 
to belong to the judgment-debtors. But it became clear from 
the events that subsequently happened that the judgment-debtors 
had no saleable interest in some of the properties sold with the 
result that the original fund, viz., the price fetched at the auction 
sale, that was ratably distributed between the appellant and the 
respondent was reduced in proportion to the value of the properties 
that ‘were held not to belong to the judgment-debtors. This 
obviously had the effect of reducing the amount to which each 
rival decree-holder was entitled on rateable distribution and the 
loss must, in the absence of any statutory provision to the con- 
trary, be borne proportionately by all the decree-holders. All the 
decree-holders had to look to a common fund for the satisfaction 
of their decrees and that common fund having been reduced, the 
proportionate amount payable to each must undergo a propor- 
tionate reduction and, if any decree-holder has realized more than 
his legitimate share, he must pay back the same to the other decree- 
holder who has received less. All the decree-holders were in the 
same position and were sailing in the same boat. They must sink 
or swim together and it is not open to one of the decree-holders 
to say to the other that he is entitled to ignoré the-effect of the 
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decrees of the High Court and the loss consequent on those decrees 
must be borne by the other decree-holders. 
But it is argued by the learned counsel for the appellant that 


Doser Amma by ordering restitution in the present case ‘we shall be wholly 
Lat 
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ignoring the well settled rule that the doctrine of caveat emptor 
applies to court sales and that there is no warranty of title at such 
sales. It is pointed out in this connection that if the properties 
that were exempted from the operation of sale in consequence of 
the decrees passed by the High Court had been purchased by a 
stranger and not by the decree-holder, that stranger auction pur- 
chaser would not have been entitled to a refund of any portion of 
the purchase money paid by him, and it is maintained that the 
mere fact that in the present case the decree-holder himself was 
the auction purchaser is no justification to put him on a preferen- 
tial basis and to pass an order that would indirectly have the effect 
of giving a go-by to the rule of law mentioned above. In support 
of these contentions our attention is drawn to Sabu Deputy 
Shenker v. Mangal Sen’ and to Anend Krishna v. Kishan Devi”. 
In Deputy Shenkar’s case it was held by this Court that if the 
property purchased at an auction sale is lost by the purchaser in 
consequence of a decree passed in a suit brought by a third party 
for a declaration that he and not the judgment-debtor was the 
owner of the same, the purchaser is not entitled to bring a suit for 
recovery of purchase money as against the decree-holder. In that 
case the purchaser was a person other than the decree-holder and 
it was held that the only remedy of such a purchaser for the return 
of the purchase money is that provided for by Order 21, Rule 91, 
and Order 21, Rule 93 C. P. C. The decision proceeded on the 
principle that there is no warranty of title at court sales. 

We are not unaware of the fact that the rule that the doctrine 
of caveat emptor applies to court sales has been laid down in a 
series of cases, but we may point out that the application of that 
doctrine has undoubtedly the effect of negation of justice in many 
cases. It is true that there is no warranty of title at court ‘sales 
and that what is-sold is merely the right and interest of the judg- 
men-debtor, but if it is found that the judgment-debtor had no 
saleable interest in the property sold we can discover no equitable 
principle to justify the retention by the decree-holder of the price 
paid by the auction purchaser in the event of the property pur- 
chased by him being lost to him. It is no doubt too late in the day 
to question the rule but, for the reasons given above, we are in- 
clined to the view that the rule must be confined within the stric- 
test possible limits and should not be extended a step further than 
the limits imposed by decisions that are binding upon us. 

In the present case the auction purchaser was not a third 
person but the decree-holder himself. On the one hand the 
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argument is available to the appellant that on principle there is no Cx 
distinction between a case where a third person is the auction [577 
purchaser and a case where the decree-holder himself makes the —— 
purchase, so far as the right to a refund of the purchase Dummer Aum 
- money in consequence of thé sale being vacated is concerned.. n 
But, on the other hand, it has to be borne in mind that in the event Rax Gorat 
of an auction purchase made by the decree-holder himself being Marzo 
set. aside, the decree-holder is entitled, as against the judgment- aes 
debtor, to say that, notwithstanding the auction purchase made Ighe 
by him, his decree for the full amount stands intact, as the Gyr- “>med,J. 
chase made by him has been vacated. A question of this descrip- 

tion when raised by the-decree-holder would obviously come with- 
in the purview of Section 47 C. P. C. and in order to judge of the 
validity or otherwise of such a contention of the decree-holder 
the court will have to consider the question whether or not the 
decree has been wholly or partially satisfied. In considering this 
question the court cannot, in our judgment, ignore the fact that 
by the infructuous auction purchase the decree-holder got noth- 
ing, and that his decree has not been satisfied to any extent. The 
position that, simply because of the doctrine that is NO war- 
ranty of title at court sales, the court is bound to hold that the 
decree of the decree-holder has been satisfied to the extent of the 
amount for which he purchased the property which was after- 
wards held not to belong to the judgment-debtor, seems wholly 
illogical to us. The simple question in such a case would be, has 
the decree been gatisfied to any extent, and we are unable to ap- 
preciate how a court can ignore the fact that in consequence of 
the sale made by the decree-holder being set aside the decree-holder 
got nothing. For these reasons we are unable to extend the rule 
mentioned above to cases in which the decree-holder is the auction- 
purchaser himself and the sale is found to be a nullity in conse- 
quence of the decree in another suit declaring that the property 
sold did not belong to the judgment-debtor. _ 

The view that we take is not in consonance with the decision 
of this Court in Ansnd Krishna’s case. In that case the auction 
purchase was made by the decree-holder herself, and the sale was 
in due course confirmed. The decree-holder however lost half 
of the property purchased by her as the result of a decree in a suit 
brought by a third person declaring that half of the property be- 
longed to that third person and not to the judgment-debtor. This 
court held that in such a case there was no 

equity in favour of the decree-holder by which it may be said 
that she is entitled to recover one-half-of the price paid by her, 
because she lost one-half of the property attached and sold. 

It was pointed out by the learned Judges that, when the at- 
tachment was made by the decree-holder, the judgment-debtor 
never asserted that they had title to the whole of the pro- 
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Ci perty attached, nor did they demand any particular price for 
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the same and that it was quite possible that the property was worth 
much more than the sum for which it was purchased by the de- 


Dosey Ama cree-holder and, therefore, it may very well be that even one-half 


of the property that remained with the decree-holder auction- 
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We confess with respect that the reasons mentioned above - 
do not appear to us to justify the conclusion that there was no 
wity in favour of the decree-holder auction-purchaser in the 
oles In the first place in the absence of proof to the contrary 
the presumption must be that the price fetched at a court sale, 
where any and every person is entitled to bid, is adequate, and no 
proof to the contrary appears to have been adduced in that case. 
In the absence of such proof, we are unable to discover why the 
decree-holder should not be permitted to say that, in the consi- 
deration of the question as to what extent his decree has been satis- 
fied, the court must look to the substance of the matter and must, 
in so doing, take note of the fact that sale of half of the property 
purchased by him has been set aside. If, in any particular case, 
the property that remained with the decree-holder is worth ap- 
proximately as much as the price paid by him we agree that there 
would be no equity in favour of the decree-holder. But in the 
absence of evidence as to the value of the property remaining 
with the decree-holder, we are unable to accept as a general pro- 
position that there is no equity in favour of a decree-holder 
auction-purchaser in such a case. ; 

In the case before us it was not the case of either party 
that-the auction purchase was made by the decree-holder at an 
inadequate price, and, therefore, his decree remained unsatisfied 
to the extent of the value of the properties, the sale of which fell 
through in consequence of the decrees passed by the High Court. 
It follows, therefore, that the purchase price of the properties that 
were exempted from the operation of the sale was not avajlable 
for ratable distribution between the decree-holder and the ap- 
pellants of this and the connected appeal and other decree-holders. 
The property had originally been purchased by the decree-holder 
for a sum of Rs.21,290 and the result of the decrees of the High 
Court was that properties worth Rs.2,540-1-2 remained with the 
decree-holder, and, therefore, it would obviously be inequitable to 
distribute ratably the sum of Rs.21,290 instead of Rs.2,540-1-2 
between the various decrée-holders. 

For the reasons given above, the arguments advanced by the 
learned counsel for the appellant, in bar of the exercise of the in- 
herent powers vested in courts to prevent injustice, do not com- 
mend themselves to us and we are unable to accept the same. 

We may further point out that there is another consideration 
that weighs with us in upholding the order for restitution passed 
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by the court below. Before the auction sale the question, whether 
the judgment-debtors had any shares in the properties allotted by 
the decree in the partition suit to Harendra Shankar -and others 
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and to Mani Kunwar, had actually been litigated and decided by Duzer 


the court below and it was on the -faith of that decision that the 
decree-holder made the auction purchase. It is true that that 
decision had been appealed against in this Court, but nevertheless 
the decree-holder was entitled to assume, at the time of the sale, 
that a court of competent jurisdiction had held that the judg- 
ment-debtors had 3|7th share in all the properties put to sale. 
Now, to deny to the decree-holder the relief that has been granted 
to him by the court below would in effect be to disregard the 
duties cast upon courts to see that no act of the court does an 
injury to a suitor. As was pointed out by their Lordships of the 
Privy Council in Jat Barham v. Kedar Nath Marwari” 
one of the first and highest duties of all courts is to take care 
that the act of the court does no injury to any of the suitors, and 
when the expression ‘the act of the court’, is used it does not mean 
merely the act of the primary court, or of any intermediate court 
of appeal, but the act of the court as 2 whole from the lowest 
court which entertains jurisdiction over the matter upto the 
highest court which finally disposes of the case. 

It was also argued by the learned counsel for the appellant 
that the order for restitution would result in great injustice to the 
appellant as the decree held by him has become time-barred. The 
suggestion that the decrees held by the appellants either in the 
present appeal or in the connected appeal a become time-bar- 
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red has not been substantiated and we have not, therefore, allowed . 


that suggestion to influence our decision. 

It is not disputed that the figures worked out by the court 
below are correct. The result, therefore, is that we affirm the 
decision of the court below and dismiss this appeal with costs. 

Appeal dismissed 


RAMDEO AHIR (Defendant) 
~ Versns 
NAIPAL AHIR and otters (Plaintiffs) * 

Osths Act (X of 1873), Secs. 9 and 11—Applicability of—Oath must 
be administered under Stc. 8—Parties agree to abide by statement 
of a witness, whom they constitute as a Munhasir Uahi—Stetns of. 

Where the parties agreed to abide by the statement of a witness, 
J, whom they constituted as a Muabastr Ilebi but before J was 
examined, plaintiff applied to the effect that as undue influence 
was being exercised by defendants on J a special kind of oath like 
Gengejeli or sacred book be administered or he would not be 
bound by ]’s statement. The trial court rejected the application 

*F. A- F. Ọ. 190 of 1931 : 
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and examined J on oath, whose statement was favourable to the 
defendants. Held, that it was open to the plaintiff to resile from 
the agreement without satisfying the court as to the reasons. 
Bisbambber v. Shri Thaksrji, [1931] A. L. J. 393 relied on. 
Held, further, that the Oaths Act did not apply to the present 
case as the parties never said, when they agreed to abide by the 
statement of J, that an oath should be administered to J under 
Sec. 8 of the Oaths Act (X of 1873). Rem Nereis Sinch v. 
Babu Singh, I. L. R. 18 All. 46. referred to. 

First APPEAL from an order of S. Nawas Hasan, Second 

Additional Subordinate Judge of Jaunpur. ~ 
Kedar Nath Sinha for the appellant. | 
Gopalji Mehrotra for the respondents. 


The following judgment was delivered by 
Bajpat, J—This is an appeal from an order of the lower 


'. appellate court by which that court set aside the decree of the 


trial court and remanded the case with a direction to readmit it to 
its original number in the register of original suits and to try it 
according to law and merits. 

_ The facts of this case are that on November 28, 1930 the par- 
ties to the suit made a statement before the trial court to the 
effect that they constituted Jagrup Ahir as a Musshasir Ilahi in the 
case and that the case should be decided according to the statement 
of that witness. The case came up for hearing on December 6, 
1930 but before Jagrup could be examined, the plaintiffs sub- 
mitted an application to the effect that undue influence was bein 
exercised by the defendants on Jagrup and, therefore, a special 
kind of oath like Gangajali or sacred book be administered to 
Jagrup or the plaintiffs would not be bound by his statement. 
The trial court, without recording any reasons, simply rejected 
this application and proceeded to examine Jagrup Ahir. whose 
statement was favourable to the defendant. Upon the basis of 
this statement alone the trial court dismissed the plaintiffs’ suit on 
December 6, 1930. i 

On appeal to the lower appellate court it was contended on 
behalf of the plaintiffs that they were entitled to resile from their 
agreement dated November 28, 1930 and it was unfair to pin 
them down to that particular statement, that they in fact did resile 
from the aforesaid agreement and consequently there has been no 
proper adjudication of the case and the suit should, therefore, be 
remanded for disposal on the merits according to law. The lower 
appellate court acceded to this contention and relied upon the 
case of Tumman Singh v. Sheodershan Singh'. It set aside the 
decree of the trial court and remanded the case. In the present 
appeal before me it is contended that the decree of the court of 
first instance was correct and the order of the lower appellate 
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court was not warranted by law. It is argued that it was not 
open to the plaintiffs to withdraw from the position that they took 
up on November 28, 1930. It is conceded that if the status given 
to Jagrup by the application of November 28, 1930 was only 
that of a referee who was to make a simple statement as to the 
manner in which the case ought to be decided, that statement not 
being on oath, then the parties could resile from their original 
position and on the trend of authorities this concession is quite fair. 
It has been held in the case of Bishambhar v. Shri Thakurji Mabaraj 
Radha Kishanji#* and Tumman Singh v. Sheodarshan Singh, that 
where the parties agree to abide by the statement of a third per- 
son, it is open to the parties to resile from that agreement before 
the statement of the third party had been recorded. It has also 
been held in the same two cases that such an agreement did not 
come within the purview of Order 23, Rule 3 of the C. P. C. in- 
asmuch as Rule 3 refers only to adjustments which have already 
been made. 

It is, however, contended that the provisions applicable to the 
present case are the provisions contained in the Oaths Act, and 


where a party agrees to abide by the cath of a third person, he - 


should not be allowed to resile from that agreement on frivolous 
grounds. Indeed, at one stage the position taken up by the appel- 
lant before me was that under those circumstances it is not open 
to a party to retract at all. It is, however, well settled that if a 
party, after agreeing to abide by an oath, satisfied the court that 
there is good ground for retracting, the court would exercise a 
wise discretion in refusing to administer to the oath and it is only 
when a party puts forward frivolous reasons for retracting that 
the court would be justified in administering the oath notwith- 
standing the retraction; vide the cases of Ram Narain Singh v. 
Babu Singh"; Salik Rem v. Wali Abmad*; Thoyi Ammal v. 
Subbaroya Mudal” and Shek Khan Mabbùb v. Shek Syedali*. 
Accepting this position the learned counsel for the appellant ar- 
‘gues that a bald statement to the effect that undue influence was 
being exercised upon Jagrup, without indicating the nature of that 
undue influente, was not a good reason for retracting, specially 
as the plaintiffs did not unequivocally withdraw from the agree- 
ment, but declared themselves willing to abide by the statement of 
Jagrup, provided a special kind of oath was administered to him. 

further argues that the court of first instance treated the ap- 
plication of the plaintiffs dated December 6, 1930 with contempt 
and did not consider it necessary to assign reasons in writing for 
rejecting the said application because the reasons were absolutely 
frivolous. 

I am, however, of the opinion that the provisions of the Oath 
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Act do not apply to the facts of: the present case. I have con- 
sulted the dictionaries available in this Court and I find that the 
word basir does not mean the giving of an oath but it simply 
means ‘to rely’ or ‘to depend’ and the word munbasir means 
‘dependant’. It is, therefore, clear that if we look at the appli- 
cation of November 28, 1930 there is no reference in that applica- 
tion to any oath being administered to Jagrup. It is, however, 
pointed out that Jagrup, when he was examined on December 6, 
1930, was examined on oath. That to my mind does not change 
the situation for the subsequent proceeding in the case cannot be 
invoked in aid to interpret a prior application. It is then argued 
that the application of December 6, 1930 conclusively shows that 
some sort of oath was to be administered to Jagrup from the very 
beginning, and that by the application of that date a special kind 
of oath was required to be administered. Even this again is an- 
swered by what I have stated before that one cannot explain a 
prior proceeding by anything that happens subsequently. But 
even if it be conceded that there was an intention to administer 
an oath to Jagrup and that Jagrup was to enter the box as any 
ordinary witness, then I am of the opihion that in order to in- 
vite the application of the principles laid down in Rem Narain 
Singh v. Babu Singh and other cases mentioned above, it is neces- 
sary that the oath or solemn affirmation referred to in Section 8 
et seq of the Oaths Act should in its nature and essence be quite 
distinct from the oath and affirmation contemplated by Section 5 
of the Act. In no case can J construe the application of November 
28, 1930 as an application for the administration of an oath to 
Jagrup in any special form as contemplated by Section 8 of the Act. 
The utmost that can be said was that Jagrup should be given, if at 
all, an ordinary oath under Section $ of the Act. In this view 
of the case I am of the opinion that it was open to the plaintiffs 
to retract from the position which they took up on November 28, 
1930 and that it was not absolutely necessary for them to satisfy 
the court that the reasons given by them for their desire to*with- 
draw were absolutely satisfactory. 

Lastly, it is contended that the statement made by Jagrup is 
an admission and an admission by which the plaintiffs would be 
bound inasmuch as Jagrup’s statement is a statement of fact depos- 
ed on personal knowledge and reference has been made to Section 
20 of the Indian Evidence Act. If I am correct in my view that 
the plaintiffs had the right to resile from their agreement, then 
the statement of Jagrup should not have been recorded at all in 
the way in which it was recorded and I must decide the case as if 
such a statement had not been recorded at all. There is, there- 
fore, nothing on the record which can amount as a statement of 
fact binding on the plaintiffs. The result is that I dismiss this 
appeal with costs. Appeal dismissed 
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RAJENDRA BEHARI LAL minor (through) 
NATHIA KUER (Apphicent) 
Versus i 

GULZARI LAL and orHers (Opposite perty) * 

Civil Procedure Code (V of 1908), Or. 21, R. 67—Faslure to proclaim 
sale by beat of drums—Material irregularity. . 

The law requires that an impending sale in execution of a dec- 
ree should be proclaimed by beat of drums and a failure to do so is 
a material irregularity. The addition of the words “as nearly as 
may be” in Or. 21, R. 67 G, P. C. does not make any change in 
the law, where it is possible to proclaim the sale by beat of drums. 
Trimbak Raoji v. Nena, I. L. R. 10 Bom. 504 followed. 

Where a sale was held without previous proclamation by beat 
of drums and although the properties sold were recorded as fetch- 
ing large profits, there was no evidence of any purchaser offering 
a larger price for the properties or being prevented from doing 
so for lack of information of the sale but since the sale the judg- 
ment-debtor had procured a purchaser willing to pay Rs.5,000 
more than the sale price, beld, that as the irregularity could not 
be connected with’ the loss to the judgment-debtor the sale could 
not be set aside. 

Tessdduk Rass! Khan v. Abmad Husain, I. L. R. 21 Cal. 66 
relied on. 


First APPEAL from an order of Basu Ram Saran Das, Sub- 
ordinate Judge of Aligarh. 

Gopi Nath Kunzrw for the appellant. 

S. N. Sen, P. L. Banerji, S. B. Jobari, Kemta Prasad, Chandra- 
bhan and Janki Prasad Saigal for the respondents. 


The judgment of the Court was delivered by ` 


Muxeryi, A. C. J.—This is an appeal from an order refusing 
to set aside an auction sale held on August 20, 1931. 

It appears that a mortgage decree was made on May 28, 1929 
against a minor, Rajendra Behari Lal, who is the appellant before 
us, in favour of the respondents, Gulzari Lal and others. 

Fifteen biswas of village Hirdamai and 10 biswas of village 
Shadipur were sold, the former for a sum of Rs.23,000 and the 
latter for Rs.20,000. 

On September 14, 1931 an application was made on behalf of 
B T E A E The 
grounds taken were, so far as we are concerned in peal, that 
there was no proper proclamation of the o in the 
villages and that the property sold was sy over a lakh of rupees. 
The court of first instance found that there was no proclamation 
of the proposed sale by beat of drums but the learned Judge held 
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that it was not an irregularity in the circumstances of the case and 
he found that the irregularity did not result in any serious loss. 
He also found that the judgment-debtor was estopped from ques- 
tioning the value of the property as stated by the decree-holder in 
his affidavit filed when he applied for sale. 

It appears that the evidence on the point is entirely one-sided 
and there can be no denying the fact that there had been no publi- 
cation of the proclamation of sale by beat of drums. The law 
requires that an impending sale should be proclaimed by beat of 
drums or other customary mode (see Order 21, Rules 54 and 67). 
The Bombay High Court in Trimbak Ravji v. Nana’ held that a 
failure to publish the sale proclamation by beat of drums was a 


‘material irregularity, and the same view was taken in Krishna 


Pershad v. Moti Chand, The learned Subordinate Judge has ex- 
pressed the opinion that in view of the slight change in the language 
of the Code, the old rulings did not hold good. It appears that in 
Order 21, Rule 67 the words “as nearly as may be” have been 
added which did not find place in the Code of 1882, Section 289. 
In our opinion, however, this addition does not make any change 
in the law, where it is possible to proclaim the sale by. beat of 
drums. It has been suggested, but there is no evidence on the 
point that the villages being in the zamindari of the judgment- 
debtor no body would come forward to undertake the beating of 
drums; but surely a beater could have been hired from some 
other village and the sale could have been published by beat of 
drums 


The finding of fact. arrived at by the court below stands good, 
namely, that there was no publication of the sale proclamation by 
beat of drums. 

The second point is whether the irregularity has resulted in 
any loss to the judgment-debtor. The evidence on this point is 
again one-sided and consists of the statements of the two patwaris 
of the two villages. It does appear that the properties recorded are 
recorded as fetching large profits. The land revenue of 15 biswas 
of Hirdamai is Rs.1,358 and the land revenue of 10 biswas of 
Shadipur is Rs.1,416. The net profits deposed to by the patwari 
for Hirdamai is Rs.2,500 for 15 biswas and for 10 biswas of Shadi- 
pur the net profits are Rs.4,316. But it appears that all these are 
mere entries in the papers, for we have not got.a single witness who 
may be forthcoming to swear that he was prepared to purchase the 
property for a larger value and was prevented from doing so be- 
cause he had no information of the sale. The sale had been under 
contemplation for nearly 2 year. One proclamation was issued for 
July 21, 1930; another for October 20, 1930; a third for Decem- 
ber 20, 1930; a fourth for February 21, 1931 and at last the sale | 


took place on August 20, 1931. At one of the earlier sales one 
*L L. R. 10 Bom $04 "L L. R. 40 Cal. 635 at 642 
e 


A. L. J. R. HIGH COURT 73 


Murlidhar purchased the property for Rs.40,000 but he was unable 
to deposit the purchase money and the sale did not take effect. The 
sale in question fetched Rs.3,000 more. 


In his petition before the court the appellant stated that he - 


had been able to procure an offer of Rs.48,000 since the sale. This 
statement would amount to this that the judgment-debtor could 
not procure a purchaser who could offer more than Rs.48,000. 
Thus the difference in the price is only Rs.5,000. We are, in the 
circumstances, unable to connect the irregularity with the loss and 
this is essential under the language of the Code and under a decision 
of their Lordships of the Privy Council in Tasadduk Rasul Khan v. 
Abmad Husain’, 
The result is that the appeal fails and is hereby dismissed with 
costs. i 
Appeal dismissed 


! BALA PRASAD (Applicant) 
versus 
BAL KRISHAN AND ANOTHER (Opposite parties) * 

Civil Procedure Code (V of 1908), Or. 47, R. 1—Error of lew—Can- 
not be subject of review—"Error apparent on the face of the re- 
cord” —Inter pretation of. 

No application for a review of judgment on the ground of an 
alleged error of Jaw is maintainable under Or. 47, R. 1. An 
error in law does not come under the words “error apparent on 
the face of the record” in Or 47, R. 1, C. P. C. 

Chhajju Ram v. Neki, I. L. R. 3 Lah. 127 (p.c.) relled on. 
Murari Rao v. Balevanth Diksbit, I. L. R. 36 Mad. 955 referred 
tO. 

APPLICATION for review of judgment. 


K. N. Laghate for the applicant. 

M. N. Kaul for the opposite parties. 

The judgment of the Court was delivered by 

BENNET, J.—This is an application for a review of judgment 
under Order 47, Rule 1 filed by a respondent to a second appeal 
which was decided by a bench of two Judges of this Court, neither 
of whom is now a member of the Bench. The second appeal was 
decided on June 16, 1931 and the term of office of one of these 
Judges was terminating on August 4, 1931. On August 4, 1931, 
this application for review was presented; that is, it was presented 
after an interval of seven weeks and on a date which made it im- 
possible that it should be heard by the two Judges who composed 
the bench which disposed of the second appeal. The second appeal 

*Review of judgment in S. A. 26 of 1929 
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was brought by the plaintiffs, and the first ground was as fol- 
lows:— 

Because the plaintiffs were entitled to realise their mortgage 
money in full from any mortgaged property and the decree dec- 
laring proportionate liability of properties possessed by defendants 
Nos. 2 and 5 is contrary to law. 

This was the main question argued in the second appeal, and 
this Court allowed the contention of the plaintiffs-appellants. The 
grounds of review before us are extremely vague, and it is stated 
in the first ground:— 

Because all the parties and the properties having been included 
in the suit, this Court has erred in not adjudicating the respec- 
tive rights and liabilities of all the parties before it, especially 
when the plaintiff claimed to put the entire burden on a portion 
of the property. 

From the explanation of the learned counsel for the applicant, 
who is defendant No. 2, one Bala Prasad, a respondent in the second 
appeal, we understand that the question which it is now desired to 
raise is exactly the same question which was raised in ground No. 1 
of the second appeal. learned counsel justified his attempt at 
what is practically a re-hearing of the second appeal by stating that 
there was an error apparent on the face of the record within the 
meaning of Order 47, Rule 1. This error, according to him, is an 
error of law, and his proposition was that when the plaintiffs re- 
leased a part of the property mortgaged from their claim, the 
plaintiffs were not entitled to put the entire burden of the mort- 
gage debt on the other property. It was argued for the applicant 
in review that an error of law may be the subject of a review, and 
that this proposition was laid down in Murari Rao v. Baleventh 
Dikshit’. It is true that that ruling does state on p. 957: 

In the present case the District Judge was guilty of an error 
of law, but an error so patent that we think it can be said to be 
apparent on the face of the record. 

and on p. 958 it is stated: ; 

We are not prepared to accept appellants’ contention that the 
word ‘error’ must necessarily be limited to errors of fact, but 
consider that there are cases in which an error of law can also 
ccme within the meaning of the rule. 

We consider that even if we were to follow this ruling we 
could not say that in the present case there was any error of law 
so patent that it could be said to be apparent on the face of the 
record. ‘The point of law which the learned counsel for the 
applicant desires to establish is a point which he could only esta- 
blish after argument and reference to authorities. It is certainly 
not a point which is apparent on the face of the record; nor is it 
a point so simple as to carry conviction when it is stated. We 
consider, however, that we are bound by the ruling of their Lord- 
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ships of the Privy Council, viz, Chhejju Rem v. Nek?. In this 
case it is stated on p. 131: 
The plaintiffs then applied, under Order XLVI, Rule 1, of the 
Code of Civil Procedure 1908, for a review of the judgment of 
the Division Bench, on the ground that the Division Bench ought 
not to have admitted the additional ground of appeal, and that 
the learned Judges were misled into holding that the facts found 
by them disentitled the plaintiffs to a decree. 


It is clear that the grounds in that case were alleged errors of 


law. It was held on page 135 by their Lordships: 

They think that Rule 1 of Order XLVII must be read as in 
itself definitive of the limits within which review is today per- 
mitted, and the reference to practice under former and different 
statutes is misleading. So construing it they interpret the words 
‘any other sufficient reason’ as meaning a reason sufficient on 
grounds at least analogous to those specified immediately pre- 
viously. Such an interpretation excludes from the power of 
review conferred the course taken by the second and third Divi- 
sion Benches. 

Their Lordships therefore held that no review would lie on 
the alleged error of law. As regards the words “error apparent on 
the face of the record”, at p. 133, their Lordships stated: 

The three cases‘ in which alone mere review is permitted are 
those of new material overlooked by excusable misfortune, mis- 
take or error apparent on the face of the record, or ‘any other 
sufficient reason’. The first two alternatives do not apply in 
the present case, and the expression ‘sufficient’, if this were all, 
wW d naturally be read as meaning sufficiency of a kind analo- 
gous to the two already specified, that is to say, to excusable 

_ failure to bring to the notice of the Court new and important 

matters, or error on the face of the record. 

This passage indicates that their Lordships held that the appli- 
cation for review in that case would not come under the heading 
of “mistake or error apparent on the face of the record”, and that 
it would only come, if it would come at all, under the words “any 
other sufficient reason.” They then proceeded to say that it did 
not come under those words. It therefore must be taken that 
their. Lordships have negatived the proposition of the present 
applicant that an error in law will come under the words “error 
apparent on the face of the record.” Accordingly we refuse this 
application for review with costs. 

Application dismissed 
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AHMADI BEGAM (Axction-purchaser) 
g VETSHS 
ISHAQ MOHAMMAD (Judgment-debtor)* 

Oswil Procedure Code (V of 1908), Or. 21, R. 89—De posit in court by 
judgment-debtor—Avarable to decree-bolder—De posit amounting 
to receipt by decree-holder. 

When money has been deposited in court by the judgment- 
debtor and that. money 1s available to the decree-holder without 
any obstacle of law, then that deposit amounts to receipt by the 
decree-holder within the meaning of Or. 21, R. 89 C. P. C. 
Kripa Nath Pal v. Rem Lakshmi Dasya, 1 Cal. W. N. 703 relied 
on. 

Where although a certain sum was deposited in court by the 
judgment-debtor on the date fixed for sale of his property, the 
sale was held and the property was purchased by the decree-holder, 
but subsequently the judgment-debtor having deposited an ad- 
ditional amount and the two deposits together being sufficient to 
mett every claim, the sale was set aside under Or. XXI, R. 89 
C. P. C., beld (1) that the salè was properly set aside and (2) 
that the decree-holder was entitled to obtain from the amount 
deposited in court a sum equal to $ per cent of the purchase-money. 

EXECUTION First APPEAL from a decree of MAULYI MOHAM- 

MAD AQB NoMANI, Subordinate Judge of Agra. 

A. M. Khwaja for the appellant. 

P. L. Banerji and M. A. Aziz for the respondents. 

The judgment of the Court was delivered by 

Bajypal, J.—This is an execution first appeal by the auction- 
purchaser decree-holder against an order of the court below setting 
aside a certain sale under the provisions of Order XXI, Rule 89 of 
the C. P. C. It is not necessary to state the facts in greater detail 
than is necessary to make our judgment intelligible. It ap 
that Bibi Ahmadi Begam obtained a decree against Ishaq M - 
mad for a large sum of money and in execution of that decree cer- 
tain properties belonging to the judgment-debtor were advertised 

for sale. On June 23, 1931 the judgment-debtor brought a 

sum of Rs.5,000 in court and under the orders of the court the 

said sum was received towards the decretal amount. We have on 
the record of this case the tender evidencing such a deposit. The 
sale, however, was held on that very date because certain communi- 
cations that were intended to reach the amin could not reach in 

time. On August 22, 1931, however, this sale was set aside and a 

fresh sale was ordered to be held on August 24, 1931. Inspite of 

the efforts of the judgment-debtor to get the sale postponed, the 
sale was held on that date and the property was purchased by the 


“E. F. A. 14 of 1932 


A. L. J. R HIGH COURT 79 


decree-holder for Rs.39,000. On September 14, 1931 the judg- 
ment-debtor applied under Order XXI, Rule 89 for setting aside 
the sale and tendered in court the sum of Rs71,597-4-9. On 
receipt of this amount the court below set aside the sale. 

It is true that the provisions of Order XXI, Rule 89 are by 
way of indulgence to the judgment-debtor, and they should, there- 
fore, be strictly complied with, and the question that we have got 
to decide is whether this sum coupled with the prior sum of 
Rs.5,000 deposited at an earlier date is sufficient under the provi- 
sions of the above order for the setting aside of the sale. A subsi- 
diary question also arises whether the sum of Rs.5,000 can at all 
be taken into account. It is conceded by the learned counsel for 
the appellant that if the earlier sum of Rs.5,000 is taken into ac- 
count the deposit is full. It is, however, argued on his behalf that 
the aforesaid sum should not be taken into consideration inasmuch 
as that sum had not been received by the decree-holder. In support 
of his contention he has cited the case of Totaram Chunilal 
Chhotu Motiram Shet. The judgment in that case does not state 
the facts but it simply follows an earlier decision in Trimbak 
Narayan v. Ramchandra Nersingrao*. The facts of that case were 
that two properties were sold in different lots and the judgment- 
debtor applied to have the sale of one item of property set aside and 
he wanted to have the sale proceeds of the other lot to be taken 
into account along with the deposit that he actually made for 
setting aside the sale of the property for which he had applied, and 
it was held by the learned Judges that this could not be done inas- 
much as mere payment of sale proceeds into court was not a suff- 
cient compliance with the requirements of Section 310A of the 
C. P. C. It is true that towards the end of their judgment they 
say that 

what the section contemplates is evidently an actual receipt by 
the decree-holder, and we think that nothing less than that will 
satisfy its requirements, 
but in an earlier portion they say: 
It cannot be said that the decree-holder has received the sale 
proceeds of the munjsri property when in point of fact they have 
only been paid into court, and the decree-holder may never receive 
them at all, because the purchaser may become entitled to receive 
the money back under the provisions of Section 315. 

It is thus clear that the learned Judge based their decision on 
the ground that the sale proceeds in court may not become avail- 
able to the decree-holder if the sale was ultimately set aside. The 
learned counsel for the appellant also relies on the case of M. Keru- 
nakara Menon v. M. Krishna Menon®. The facts of that case were 
different and it was held therein that a judgment-debtor who 
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applies under Order XXI, Rule 89 cannot take credit for any 
amount paid by a co-judgment-debtor who has not joined him in 
the application. At page 431 their Lordships say: 

If the monies had been deposited by the applicants themselves, 
such monies can be taken to supplement the deposit actually made 
at the time of the application to set aside the sale. 

It is clear, therefore, that a distinction has been drawn in that 
case between ‘actual receipt’ and ‘deposit’ in court. We are of the 
opinion that when money has been deposited in court and that 
money is available to the decree-holder without any obstacle of 
law, then that deposit amounts to receipt by the decree-holder. In 
the case of Kripa Nath Pal v. Rom Lakshmi Dasyat, Mr. Justice 
Amir Ali says: 

As at present advised I am of opinion that the word “received” 
in Section 310A. ought to be construed to mean sums of money 
either actually received by the decree-holder or which he is in a 
position to credit to his account. l 

We are in perfect agreement with this view of the law. 

Another point taken by the appellant is that he is entitled to 
a sum equal to $ per cent of the purchase money. The court 
below repelled this contention of the decree-holder on the ground 
that he, being the auction-purchaser, is not entitled to the 5 per 
cent. It is well settled that if the decree-holder be the purchaser 
he is entitled to the 5 per cent on the purchase money; vide the 
Full Bench case of Chundi Charan Mandal v. Bankey Beberi Lal 
Mandal, and indeed it was conceded before us that the judgment 
of the court below on that point was wrong. The result is that 
we allow this appeal to this extent that we hold that the decree- 
holder is entitled to obtain from the amount deposited in court a 
sum equal to 5 per cent of the purchase money also. As the 
amount deposited together with the Rs.5,000 tendered on an 
earlier date is sufficient to meet every claim, the sale will be set 
aside. The parties will pay and receive costs in proportion to 
failure and success. We do not allow any interest to the appellant 
on the $ per cent because that money has always remained in 
deposit in court to the credit of the decree-holder. The judgment- 
debtor and the mortgagee are entitled to withdraw any surplus 
after the above calculation. 

Ap peal allowed in part 
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CHANDRAMANI (Pleintiff) 
versus 
MATHURA DATT and oTHERS (Defendants) * 
Pre-emption—Kwu maun—Joint Hinds family—iIf members bold pro- 
perty as tenants-in-common—Pre-emplion by one brother of pro- 
perty sold by another brother—Wbether valid. 

If it be true that members of a joint Hindu family in Kumaun 
hold property as tenants-in-common, then one brother can pre- 
empt property sold by another brother. 

SECOND APPEAL from a decree of J. R. W. BENNET ESQ., 
District Judge of Kumaun, confirming a decree of MauLv1 Hasp- 
UR-RAHMAN KHAN, Subordinate Judge of Almora. i 


Shiva Prasad Sinke for the appellant. 
Nanak Chand for the respondents.’ 


The judgment of the Court was delivered by 


Murmj, A. C. ea is a pre-emption appeal and the 
appellant is the pre-emptor. The appellant and the vendor are 
uterine brothers. The purchasers are a third party, to 
the family. The suit was resisted on two grounds, y, the 
sale was effected with the consent of the plaintiff, and, secondly, 
the plaintiff and the vendor formed a joint Hindu family, and, 
therefore, according to a ruling of this Court, the plaintiff was not 
entitled to maintain the suit. 

The lower appellate court held that it was not proved that 
the plaintiff was a consenting party to the sale. But it held that 
the plaintiff and the vendor were members of a joint Hindu 
_ family as governed by the Mitakshara law, and, therefore, the 
plaintiff was out of court. 

In this Court it has been urged that in Kumaun Mitakshara 
law does not prevail in its strictness and reliance has been placed 
on the book known as Kumaun Local Custams, the author of see 
is Mr. Panna Lall, I.C.S. Mr. Panna Lall was especially deputed 
to- makea collection: of the local customs, and, therefore, his book 


may be regarded as of some authority. Mr. Panna Lall has found, ` 


as he states at page 75, that 

the incidence of a Kumaun co-parcenary is widely different from 
that of the Miteksbere. 

Then he states at page 68, paragraph 260 that 
the share of a co-parcener always descends to his. widow in the 
absence of male issue, even in a joint family. In this respect 
(as in one or two others) Kumaun resembles the Dayabhag 1 
school of Bengal rather than the Mitaksbere. This practice is 
general and has been found in the highest as well as the lowest 
castes, 
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In the case before us one brother has sold a property and 
another brother seeks its pre-emption. If it be true that the mem- 
bers of a joint Hindu family in Kumaun old property as the 
members of a joint family property do in Bengal, that is to say, as 
tenants-in-common, there will be no difficulty in one brother pre- 
empting his brother’s share which has been sold by the latter. In 
that case it cannot be said that the vendor and the pre-emptor are 
virtually one and the same person. It is on this principle that this 
Court has in several cases disallowed a joint member of a Hindu 
family from pre-empting a sale made by another member of the 
same family. 

It seems to be desirable that the evidence already adduced 
should be looked at from the point of view which has been made 
prominent in Mr. Panna Lall’s book and that the parties should 
be granted a further opportunity to adduce evidence either in 
support of or to controvert the ga ae custom. 

[Omitting two paragraphs, which are not material, the judg- 
ment proceeds:—] 

In the result, we remit the following issue to the court below 
for determination, parties being allowed to adduce fresh evidence. 
In arriving at its conclusion the court below will have regard to the 
remarks of Mr. Panna Lall made in the book already mentioned. 


Issue 


Whether the plaintiff and the defendant No.3, the vendor, 
held their property as tenants-in-common or as joint tenants under 
the strict rule of Mitakshara? 


Issues remitted 


+ 


BALDEO SINGH (Defendant) 
VETSUS 
HARGAYAN SINGH (Plsintiff)* 


Pre-emption Act (XI of 1922), Sec. 19, Proviso to (added by Act IX of 
1929)—Pre-emption suit—Vendee obtsins voluntary transfer of 
property after institution of swit—Amending Act m force before 
decision of suit—Applicability of. 

Where in a suit for pre-emption the vendee obtained by an 
exchange, which was made efter the institution of the suit, a share 
in the same Kbewst in which the pre-empted property was situat- 
ed, and the proviso to Sec. 19 of the Preemption Act, which was 
added by Act IX of 1929, came into force during the pendency 
of the suit (ie., before the decree was passed); beld, that the 
proviso to Sec. 19 was applicable to the present case and the 
vendee could not defeat the plaintiff’s right such as had existed 
at the date of the institution of the suit by obtaining a voluntary 
transfer of property in his own favour. 


*S. A. 568 of 1931 
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Sheopujen Rai v. Bishnath Rai, 1930 A. L. J. 842 distinguished. 
In a pre-emption suit the plaintiff cannot improve his posi- 
tion by making a purchase subsequent to the institution of the 
suit. 
SECOND APPEAL from a decree of R. K. AcHa Eso., Addi- 
tional District Judge of Meerut, reversing a decree of Basu ANAND 
BeHari Lac, Munsif of Kairana. 


L. M. Roy for the appellant. 

B. Malik for the respondent. ; 

The judgment of the Court was delivered by 

MUKERJI, A. C. J.—This is a pre-emption appeal and raises 
an interesting point of law. The façts briefly are as follows:— 

One Bholu sold his property to Baldeo Singh by a sale deed, 
dated October 1, 1928. The plaintiff, Hargyan Singh, brought a 
suit to pre-empt this property on September 4, 1923. Prior to the 
institution of the suit the vendee, Baldeo Singh, in order to defeat 
the plaintiffs claim procured a gift in his favour of a share of pro- 
perty situated in the same khewat and same mabal as the property 
sold to him on October 1, 1928 by a deed of gift, dated July 9, 
1929. As the deed of gift was not an indefeasible transfer, accord- 
ing to the rulings of this Court and within the meaning of Section 
20 of the Agra Pre-emption Act, he hit upon another device to 
defeat the plaintiffs claim. This was an exchange by which on 
October 16, 1929 he obtained a share in the same Khewat and 
mabal in which the pre-empted property was situated. The 
plaintiff was a co-sharer in the same mabal in which the pro- 
perty was situated, but had no share in the Khewat. In order not 
to be outdone by the vendee the plaintiff obtained by an exchange, 
dated October 23, 1929 a share in the very Khewat in which this 
property in suit was situated. 

Armed with these different transfers the parties went to trial 
and the munsif, as the court of first instance, dismissed the suit. 

The lower appellate court decreed the suit. The decree was 
granted mainly on the ground that if the defendant could by his 
purchase defeat the plaintiffs right to pre-empt, the plaintiff also 
should be allowed as a matter of equity to acquire property 80 as to 
defeat the defendant’s power of resistance. In this view and having 
regard to the fact that the plaintiff was not only a co-sharer in the 
mabal and khata but was also related within four degrees, the 
learned Judge decreed the claim. 

In this Court it has been contended and very rightly so, that 
the plaintiff by making a purchase subsequent to the institution of 
the suit could not improve his position. We think that this con- 
tention is correct. No authority has been produced on behalf of 
the respondent to controvert this argument. The Pre-emption Act 
does mention cases in which the plaintiff's right may be defeated, 
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but does not mention any case in which plaintiff’s position may be 
improved by any act of his. 

The learned counsel for the respondent, however, has taken his 
stand on entirely different circumstances. It was argued that Sec- 
tion 19 of the Pre-emption Act had undergone a change by reason 
of the passing of Act IX of 1929 (Local Legislature) and by the 
new law the acquisition of property on the part of the vendee after 
the institution of the suit for pre-emption could not defeat the 
plaintiff’s claim. l 

It appears that by Act IX of 1929 which received the assent 
of His Excellency the Governor on November 28, 1929 and which 
rfseived the assent of His Excellency the Governor-General on 
January 27, 1930 the following words were added as a proviso to 
Section 19:— 

Provided that no voluntary transfer made in favour of the 
vendse after the institution of a suit for pre-emption shall defeat 
any right which the plaintiff had at the date of such institution. 


The question that arises for decision is whether this amended 


law was applicable to the present case. Our attention has been 


very properly drawn by the learned counsel for the respondent him- 
self to the case of Sheopujan Rai v. Bishnath Rait in which it was 
held by a Division Bench of this Court that the amending Act had 
no retrospective effect, and, therefore, it could not be given effect 
to where it came into force during the pendency of the second 
appeal, In this case, which is before us, the Act came into force 
before the suit was decided. There is, therefore, nothing in Sheo- 
pujan’s case which prevents us from applying the Act as amended 
to the case before us. The munsif did not decide the suit till Feb- 
ruary 14,1930. Before that date the amending Act had come into 
force. By the very language of Section 19 it is the date of the 
decree that was the crucial date and any rule or change in the law 
that came into existence before that date would be the law that 
would govern the suit. In this view, the defendant (vendee) 
could not defeat the plaintiffs right such as had existed at the date 
of the institution of the suit by obtaining a voluntary transfer of 
property in his own favour. 


We are of opinion that, although the judgment appealed 
against is not sound, the decree is one which is correct and should 
be affirmed. We accordingly dismiss the appeal with costs. 


Appeal dismissed 
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NAND KISHORE anp oTHERS (Defendants) 
versus 
KUNJ BEHARI LAL AND OTHERS eN, a 
Contract Act (IX of 1872), Sec. 23—Agreement—One of the objects 
—To delay execution of decree of court—Whether contrary to public 
policy. 


. An agreement which has for its object the delay of the execu- 
tion of the decrees of the courts, whether that is the sole object 
of the agreement or not, is contrary to public policy within the 
meaning of Sec. 23 of the Contract Act. 

. Where A, who was about to embark on a litigation, entered 
into an agreement with B in virtue of which the parties were to 
bear the expenses of the litigation half and half and in the event 
of success the decretal amount was to be divided half and half, 
and the agreement had also as its object the delay of the execution 
of a decree which was passed against B; beld, that B’s object in 
part was to delay execution of a decree against him and an agree- 
ment which has such an object is against public policy. Held, 
further, that the transaction being speculative, the joint family 
property was not liable for such action of B. 

SECOND APPEAL from a decree of J.. R. W. BENNET ESQ., 

District Judge of Kamaun, Naini Tal, modifying a decree of BABU 
Sapa Nanp, Assistant Collector, 1st Class, of Kashipur. 


Mansur Alem for the appellants. 

M. L. Agerwale for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by the defendants against 
the concurrent decrees of the two lower Courts decreeing a sum of 
money in favour of the plaintiffs against the defendants’ property, 
with the direction that the decree not be executed against the 
person of the defendants. The plaint sets forth the cause of action 
which is somewhat lengthy as follows:—Lala Sukhdeo Prasad, the 
ancestor and the father of the plaintiffs, on June 9, 1914 took a 
lease of certain property for 11 years paying the premium of 
Rs.13,000 to Rani Durga Kunwar of Kashipur. On September 
25,1914 Lala Chhedi Lal, ancestor of the defendants, took a similar 
lease of other property for Rs.12,000 premium from the same lady 
for the same period of 11 years. - This lady was in possession of the 
estate of her husband as a Hindu widow. But one Kunwar Anand 
Singh brought a suit in 1916 against her for possession of the 
estate on the ground that he had been adopted by her husband, and 
he also sued Sukhdeo Prasad and Chhedi Lal for possession of the 
property. During the pendency of this suit the Rani died in 1917, 
and the suit of Kunwar Anand Singh was decreed on August 23, 

*S. A. 802 of 1930 
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1918 and the leases to Sukhdeo Prasad and Chhedi Lal were can- 
celled, and it is admitted that possession was obtained from them. 
They had therefore been for some four years in possession of the 
property leased to them. ‘The lessees brought separate appeals in 
the High Court which they lost on March 21, 1923. After that 
Kunwar Anand Singh applied in 1923 to the Subordinate Judge of 
Moradabad for decrees for mesne profits, and obtained one decree 
for Rs.13,000 odd against Sukhdeo Prasad and one decree for 
Rs.11,000 approximately against Chhedi Lal. Paragraph 6 of the 
plaint is as follows:— ’ 


During the pendency of the execution of the decree, Lala 
Chheda Lal, the ancestor of the defendants and the father of the 
plaintiff, in consultation with each other went on taking objec- 
tions, etc., with a view to delay the payment of the decree money. 
When the objections etc., were disallowed, Lala Sukhdeo Prasad, 
the father of the plaintiffs and Lala Chheda Lal, and ancestor of the 
defendants, thinking that their zer pesbgi amounts had been mis- 
appropriated, that the decree for mesne profits had been passed 
(against them) and that they had been put to a great loss, in 
consultation with each other, thought of finding out some such 
means as might enable them fo delay the execution of the decree 
for mesne profits, and to evade peyment of the amounts of tbe 
decrees. As interest was not awarded in the decrees, they thought 
that the greater the delay the more would be their gain as regards 
interest of a considerable amount. Accordingly.it was agreed 
upon that Lala Sukhdeo Prasad, the father of the plaintiffs, should 
first bring a suit against Kunwar Anand Singh, for the recovery 
of the zer peshei amount in respect of his lease, with the allega- 
tion that Kunwar Anand Singh got the property left by Rani 
Durga Kunwar and after having filed the suit should, by making 
an application, get the proceedings relating to the execution of the 
said decree for mesne profits which had been passed against the 
ancestors of the plaintiffs and defendants, stayed till the decision 
of the suit. It would at least take one year for the case to be 
decided. They also entered into am agreement to pay the emount 
of costs metrred in the sust from the court of first instance up to 
the appellate court, balf end balf, and in case of their failure, to 

- pay the costs of the opposite party to the extent of half and half. 
There were also some other conditions, along with which it was 
also agreed upon that Chandi Ram would look after the_case on 
behalf of Lala Chheda Lal, the ancestor of the defendants, and 
that Lala Kunj Behari Lal would look after the case on behalf 
of the ancestor of the plaintiffs. As the execution of the decree 
in re Kunwar Anand Singh v. Lala Chheda Lal, the ancestor of 
the defendants, and Lala Sukhdeo Prasad, the father of the plaint- 
iffs, was pending and as there was a hurry about getting it stayed, 
the ancestor of the plaintiffs wrote a letter to Lala Chheda Lal 
who was the head and the managing member of the family of the 
defendants, and Lala Chheda Lal also wrote one to Lala Sukhdeo 
Prasad, the ancestor of the plaintiffs, on December 14, 1924 and 
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it was agreed upon that the letters would be duly executed in the 
month of January, 1925. 

It is further stated in the plaint that Sukhdeo Prasad brought 
his suit with the assistance of Chhedi Lal, and that it failed, and an 
application for stay of the mesne profits decree also failed. Chhedi 
Lal died on November 24, 1927 and paragraph 14 sets forth that 
he left the defendants as his heirs, and the property left by bim 
devolved upon the defendants. Paragraph 18 asked for a decree 
for Rs.1,831 with costs of the suit etc. against the person and pro- 
perties of the defendants. The defence was firstly that there was 
no agreement. But on this plea the lower appellate Court holds 
that there was an agreement. Secondly, the defence was that the 
agreement was against public policy, and, thirdly, the defence was 
that the alleged agreement would not be enforceable against the 
defendants who are the surviving members of a joint Hindu family 
including several minors. It is on the ground of public policy and 
Hindu Law that the appeal has been argued before us. To the 
facts alleged in paragraph 6 of the plaint one further fact may be 
added, and that is that the lower appellate Court has held that the 
parties thought that they had a genuine chance of recovering the 
money paid as premium for the lease. That finding in regard to 
the premium is based on a letter, paper No. 296, which sets forth 
the terms of the agreement and which states that one of the terms 
was that Sukhdep Prasad and Chhedi Lal were to share the pre- 
mium, if recovered in the suit by Sukhdeo Prasad. That fact has 
been omitted from paragraph 6 of the plaint probably by accident. 
The question which we have to decide is whether such a claim as 
set forth in paragraph 6 of the plaint is.a claim based on an agree- 
ment which is contrary to public policy within the meaning of Sec- 
tion 23 of the Indian Contract Act. It may no doubt be legal for 
a man to evade the execution of a decree against him by various 
devices, but the question is, is an agreement between several persons, 
the object of which is that a decree against one of them should be 
evaded, an object which is lawful and which is not contrary to 
public policy. Individuals may do acts which when the subject 
of an agreement between a number of individuals assume an en- 
tirely different legal complexion. For an example of this we may 
refer to the long series of decisions in the English Courts of Law in 
regard to the action of combinations of Trades Unionists during 
the course of the nineteenth century. It was only after special 
legislation that it was lawful for individuals to join together by 
agreement to do certain acts which would undoubtedly ee been 
legal under the common law for these individuals to do separately. 
The law may treat agreements between a number of individuals in 
different ways. It may hold that the agreement forms a criminal 
conspiracy and renders the persons making the agreement liable for 
criminal conspiracy. There is no difficulty in finding examples 
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under the present law of this country. Or the law may not 
regard the agreement as so heinous as to amount to a criminal con- 
spiracy, but it may hold that it is an agreement which it is not the 
public policy of the courts to enforce. No ruling has been shown 
to us which deals with any agreement at all similar to the present 
case. It is no doubt a fact that the law of maintenance does not 
apply to England as it applies to India, and it is for this reason that 
we do not find examples from English rulings similar to the present 
case because such agreements would amount to maintenance under 
the English law, and therefore their enforcements in the Courts of 
Law would be opposed on that ground alone. 

The agreement contained in Paragraph 6 of the plaint, in our 
opinion, goes considerably beyond the question of maintenance. 
It is not merely an agreement between the parties to it that one 
should assist the other in carrying out the litigation, but it has as 
its object the delay of the execution of the decree which was passed 
against Chhedi Lal. Chhedi Lal therefore in order to evade the 
execution of the decree against him assisted in the financing of the 
litigation by Sukhdeo Prasad, and his object in part was to delay 
execution of a decree ren Chhedi Lal. We consider that an 
agreement which has such an object, whether that is the sole object 
of the agreement or not, is an agreement which is clearly against 
public policy. It is not for the Courts to enforce an agreement 
which has for its object the delay of the execution of the decrees’of 
the Courts. Such an object would, we consider, stultify the 
Courts, and it would be wrong and contrary to public policy for 
Courts to uphold agreements which were intended to prevent the 
carrying out of the decrees of the Courts. Accordingly we con- 
sider that this appeal must be allowed on this ground. 


_ We now turn to the second ground that the agreement would 
be one which canhot be enforced against the defendants under the 
Hindu Law. Chhedi Lal had died before the suit was brought, 
and the defendants are his sons and some of them are minors. It 
is clear that the agreement was not for legal necessity, and further 
the agreement was not one which was to protect the family joint 
property. The learned counsel has argued that if the litigation 
had succeeded, Chhedi Lal would have recetved half the decretal 
amount, and therefore he would have been able to set off the money 
so gained in his accounts against the loss which he had incurred on 
the decree for mesne profits. ; But the fact that a man would gain 
money and had also suffered a loss does not amount to making the 
transaction a defensive one. 

The transaction was clearly speculative, and we consider that 
Chhedi Lal as manager and father of a joint Hindu family was not 
entitled to employ the joint family funds for the purposes of such 
litigation, nor is the joint family property liable for such action of ` 
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Chhedi Lal. It was argued by the learned counsel that there might 
be a decree against the assets of Chhedi Lal, but the reply is that no 
such prayer was made in the plaint in the alternative or otherwise. 
However, that question does not arise because we consider that the 
suit must wholly fail both on the ground of being contrary to 
public policy and on the ground of Hindu law. We may refer 
for the question of benefit of the estate to Jagat Narain v. Mathura 
Das’, in which there is a definition on p. 846 which implies that the 
degree of prudence to be exercised 
would be the prudence which an ordinary man would exercise 
with the knowledge available to him. 
_ Was it therefore a prudent transaction for Chhedi Lal to'em- 
bark on this litigation? We consider that it was not. We may 
also refer for decisions of a later date on the important question 
of the limits allowed to a manager of a joint Hindu family to Tbe 
Benares Bank Ltd. v. Harinarain® and Amrej Singh v. Shambbu 
Singh’. one 
We allow this second appeal with costs throughout and set 
aside the decree of the lower appellate court. 
Appeal alowed 
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MAHMUD HASAN and oTHERs (Decreé-bolders) 
Versus 

MOHD. ABDUL HAMID KHAN (Odjector)* 

Civil Procedure Code, Or. 21, R. 66—Sale Proclemation—To notify 
rights claimed under a prior incumbrance—Whether prior incum- 
brance subsists—Not to be decided. 

Certain property was subject to three successive mortgages. 
When the appellant (second mortgagee) brought a suit for a sale 
on his mortgage he impleaded the respondent (third mortgages) 
but the latter did not put in appearance and a decree for sale was 
passed in favour of the appellant. In proceedings for the prepara- 
tion of the sale proclamation under Or. 21, R. 66 C. P. C. the res- 
pondent put in an application that the property be sold subject 
to the rights under the first mortgage, which he claimed by sub- 
rogation. Held, that in drawing up the proclamation it is enough 
to mention that the present respondent claims all the rights of 
the first mortgagee by subrogation. Whether those rights sub- 
sist or have been in any way affected in consequence of his omis- 
sion to set them up in the appellant’s suit is a question which will 
remain open for decision when it arises in proper proceedings. 

EXECUTION First APPEAL from a decree of S. M. Mm EsQ., 

Subordinate Judge of Meerut. l 


M. A. Aziz for the appellants. 


S. N. Gupta for the respondent. 
*E. F. A. 375 of 1931 
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The judgment of the Court was delivered by 
- NIAMATULLAH, J.—This appeal has arisen from execution pro- 
ceedings following a decree for sale passed on foot of the mortgage 
deed dated May 4, 1921. The appellant is the decreesholder. ‘The 
respondent before us was one of the defendants in the mortgage 
suit, The facts are that one Mahfuz-un-nissa executed three 
mortgage deeds successively, the first, in 1918, in favour of Lala 
Chunni Lal; the second dated May 4, 1921 in favour of Mahmud 
Hasan and others, the appellants before us, and the third dated 
April 27, 1923 in favour of Kunwar Abdul Hamid, the contesting 
respondent before us. The respondent Kunwar Abdul Hamid hed 
been directed by the terms of the mortgage deed in his own favour 
to pay off the mortgage of 1918 in favour of Lala Chunni Lal. 
He claims to have done so out of the consideration of the mortgage 
money in his hands. When Mahmud Hasan and others instituted 
their suit for enforcement of the mortgage of May 4, 1921 they 
impleaded Kunwar Abdul Hamid, the respondent, but the latter 
did not put in appearance and did not. contest the suit. It is said 
on his behalf that inasmuch as he was expressly impleaded in his 
capacity as a subsequent mortgagee it was not necessary for him 
to enter appearance and to set up the mortgage of 1918 as a shield. 
A decree was passed in favour of the appellant for sale of the 
mortgaged property without any reservation in favour of the res- 
pondent in respect of the mortgage of 1918. The present contro- 
versy arose in course of the preparation of the sale proclamation 
under Order 21, Rule 66 C, P. C. The respondent then put in an 
application praying that the encumbrance due to him under the 
deed of 1918 be mentioned in the sale proclamation. In fact his 
prayer was that the property should be sold subject to that mort- 
gage. This was objected to by the appellants. The learned Sub- 
ordinate Judge has made inconsistent observations in his judgment 
as regards the correct view of law applicable to the circumstances 
of the case. He observed that: . 

the objector was a necessary party and impleaded as a puisne 
mortgagee, in my opinion, was bound to set up his prior mort- 
gage. However, in view of the case of Bensi Dhar y. Jugmoban — 

Das, A. I. R. [1929] 88, 1930, A. L R. 163, and equities of the 
case I lean on the side of the objector and order his prior incum- 
brance will be shown in the sale proclamation. 
If the learned Subordinate Judge intended to adjudicate on the 
rights of the parties and passage quoted above embodies his decision 


as regards them, he travelled beyond the requirements of Order 21, 


Rule 66 C. P. C. In drawing up 2 proclamation it was enough to 
mention that the present respondent claims all the rights of the 
mortgagee under the deed of 1918 by subrogation. Whether those 
rights subsist or have been in any way affected in consequence of his 
omission to set them up in the appellant’s suit is a question which 

; 2 
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did not call for a decision at that stage. The intending purchasers 


should know that such a claim is made by the respondent. But. 


having regard to the terms of the order of the learned Subordinate 
Judge it is clear that he did not realise the significance of the pro- 
ceedings before him. He has pronounced an opinion as to whether 
the respondent is entitled to claim the rights of the mortgagee under 
the deed of 1918. To that extent his order is one under Section 
47 C. P.C. We mention this aspect of the case as the learned 
advocate for the respondent took a preliminary objection that no 
appeal lies. In the view which we take of the nature of the Sub- 
ordinate Judge’s order we think that it is one under Section 47 
and therefore appealable. We overrule the preliminary objection, 
F odity the Gale S apaelie Ge cua aes he conse aed 
as deciding the rights of parties in regard to the mortgage of 1918. 
It should be clearly understood that the respondent’s claim in re- 
ference to that deed is merely notified under Order 21, Rule 66, 
and that the order of the Subordinate Judge or of this Court is 
not an adjudication of the rights of the parties as regards the ques- 
tion in dispute which will remain open for decision when it arises 
in proper proceedings. In this view the appeal is partly allowed. 
The order of the lower Court is modified. The -respondent’s 
claim in reference to the mortgage of 1918 shall be mentioned 
in the sale proclamation in the light of the remarks made by us 
above. Parties shall pay their own costs in both courts. 

Appeal partly allowed 


SHEO KUMAR (Judgment-debtor) 
Versus 
TEWARI BALBHADDAR PRASAD (Decree-bolder) * 
General Rules (Civil), Chapter IV, R. 8, Para (s)—Property songht to 
be sold in execution—maternal grandfather of the father of the 
judgment-debtor made a gift of the property to the father of the 
judgment-debtor after the yeer 1872—Whether ‘ancestral lend’. 
Where the maternal grandfather of the father of the judgment- 
debtor made a gift of the property which was sought to be sold in 
execution to the father of the judgment-debtor after the year 1872 
or 1873, beld, that the property was not ‘ancestral land’ within the 
meaning of Rule 8, Chapter IV, General Rules (Civil) and there- 
fore the sale could not be held by the Collector. 
EXECUTION First APPEAL from a decree of Banu Raja Ram, 
Additional District Judge of Cawnpore. 
A. P. Dube for the appellant. s 
S. N. Sen, G. S. Pathak, Vishwa Mitra, Nenak Chand and 
A. M. Gupta for the respondent. i 
; *Ex. F. A. 463 of 1931 
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The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a first appeal from an order in exe- 
cution brought by the judgment-debtor. The point in appeal is 
an allegation that the property which the decree-holder desires to 
sell is ancestral property and therefore the sale should be by the 
Collector. In General Rules (Civil) Chapter IV, Rule 8, there 
is a definition of the words “ancestral land”, and the definition ` 
lays down in Paragraph (a) that the land must have been owned 
continuously in the province of Agra from January 1, 1860 by the 
proprietor or by the person or persons from whom such proprietor 
has directly or indirectly inherited such lands. It is contended 
that the case in question could come under the Sub-heads (b), (c) 
or (d). Now the evidence establishes that the maternal grand- 
father of the father of the judgment-debtor made a gift of the pro- 
perty in question to the father of the judgment-debtor. It is also 
admitted that this gift was after the Fasli year 1280, that is, after 
the year 1872 or 1873. Accordingly the gift was made after Jan- 
uary 1, 1860. The conditions therefore of Rule 8(«#) have not 
been fulfilled because a gift has intervened and it has not been a 
case of a direct holding or a transfer by inheritance only. Some 
suggestion was made that the decree might have inherited from the 
donor; but even if that were so, the fact that instead of passing by 
inheritance the property:in question has passed by gift renders it im- 
possible to hold that the property is now ancestral land within the 
meaning of the rule in question. Accordingly we dismiss this first 

appeal with costs. 
Appeal dismissed 


NAVIN CHANDRA (Decree-bolder) 
versus 
RAM DEVI and oTHers (Judgment-debtors)* 


Civil Procedure Code, Or. 21, R. 90—Auction sale—Decree-bolde?’s bid 
bighest—Sale not concluded by Amin—A higher bid accepted by 
court—Whether sale public—Whether decree-bolder sustains subs- 
Fantlal injury. 

Although the decree-bolder’s bid at an auction of judgment- 
debtor’s immovable property was the highest, the Amis, who 
conducted the sale, instead of concluding it, ht orders from 
the court on the ground that people were in the habit of making 
larger offers in the court. On the complaint of one of the alleged 
bidders that his bid had been neglected by the Amin and that he was 
ready to pay more than the decree-holder, the court accepted his 
offer and concluded the sale in the absence of the decree-holder. 
Thereafter the decree-holder appeared in court and offered the 
highest bid as he was anxious to purchase the property and he was 


*F. A. F. O. 29 of 1932 


a 
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directed to apply for setting aside the sale under Or. 21, R. 90 
C. P. C. but the application was eventually dismissed on the 
ground that there was no material irregularity in conducting the 
sale and that the decree-holder did not suffer any injury. Held: 
that there was material irregularity in the conduct of the sale in 
as much as the sale was not 2 public one but a private sale, (A 
public sale must imply a sale after notice to the public), and the 
denial of an opportunity to purchase the property which was 
to be sold by auction was a substantial injury within the mean- 
ing of Or. 21, R. 90 C. P. C., and the sale must therefore be set 
aside. 

First APPEAL from an order of Mautvi MUHAMMAD TAQI 


Kran, Subordinate Judge of Farrukhabad. 


S. K. Der and S. N. Gupta for the appellant. 
G. S. Pathak for the respondents. 


The judgment of the Court was delivered by 


Muxeryi, A. C. J.—This is an appeal against an order of the 
learned Subordinate Judge refusing to set aside a sale and arises 
under the following circumstances:— 

The decree-holder Navin Chandra held a very large simple 
money decree against Ram Devi and several other judgment-deb- 
tors. The property of the judgment-debtors consisted of houses 
and shops and they were sold in separate lots. We are concerned 
with the property which was sold as one lot, though it was described 
as lots Nos. 4 and 5. The sale was conducted by the Amin on 
September 2, 1931. There were eight bidders among whom the 
decree-holder, Navin Chandra, was one. His was the highest bid, 
namely, Rs. 7,100. The Amin did not conclude the sale, as he 
ought to have done, ordinarily. He made a report to the court 
that he feared that people were in the habit of appearing in court 
and making larger offers there than before him, and, therefore, he 
did not conclude the sale and waited for the court’s orders. He 
added that, while he was coming back from the place of the sale, 
he met on the way two persons, one Bhola Nath and the other Shib 
Charan Das, that Bhola Nath offered Rs.6,200 and Shib Charan 
Das then offered Rs.7,300, and that thereupon he had asked them 
to appear before the court and make such application as they might 
be advised. On the next day, that is to say, on September 3, Bhola 
Nath appeared before the court and he complained that although 
he had bid before the Amin, the latter had omitted to record his 
bid and that he was willing to offer Rs.7,400. The learned Judge 
then and there accepted his offer and concluded the sale. The 
decree-holder was not present in court and he did not know of 
these proceedings. Five‘days later, on September 8, 1931 he ap- 
peared in court and said that he was willing to pay Rs.200 more, 
namely, Rs.7,600. The learned Judge, for reasons, which we can- 
not discover, directed the decree-holder to make an application for 
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setting aside the sale. Such an application purporting to be one 
under Order 21, Rule 90 C. P, C. was made by Navin Chandra 
on September 23, 1931. He stated in the application that his 
decree was for Rs.45,000, that the judgment-debtors had no other 
property and that he was ‘willing to pay Rs.10,000 for the property 
in question. 

After issue of notice to all concerned the learned Judge took 
up the matter. The decree-holder did not adduce ahy evidence 
and the auction-purchaser Bhola Nath did not think it necessary 
to adduce any evidence, apparently because the decree-holder did 
not adduce any. The learned Judge, by a judgment which is im- 
pugned in this Court by this appeal, held that there was no material 
irregularity in conducting the sale and that, at any rate, the decree- 
holder did not suffer any injury. In the result he dismissed the 
application. 

In appeal before us it has been contended that the procedure 
adopted was contrary to law, that there was no valid and proper 
sale, that there was material irregularity in publishing and con- 
ducting the sale and that the decree- holder had suffered substantial 
injury. 

It was argued that the sale was not only irregular but it was 
an absolute nullity. Although there are cases decided under the 
Civil Procedure Code of 1882 in which it was held that a sale 
could be a nullity and could be set aside on that ground alone, 
without it being necessary to prove that any substantial i injury was 
suffered by the applicant, the Code of 1908 does not contain any 
warrant for any such view. ee ee 
laid down by the Civil Procedure Code the eale is an teregular one 
In some cases it may be said that there was a fraud com- 
mitted and for them there is a provision. But there is no provision 


. for setting aside a sale on the ground of the sale being null and 


void. 

We have therefore to consider whether there was any material 
irregularity in the conduct of the sale. We are of opinion that a 
sale under the Civil Protedure Code is a public salé unless it is other- 
wise prescribed—see Order 21, Rule 65 C. P. C. So far as the 
bids were held by the Amin the sale was undoubtedly a public one 
but when the learned Judge accepted the offer of Bhola Nath for 
Rs.7,400, the sale was not a public one although it was held at a 
public place namely, in court room. A public sale must imply 


"a sale after notice to the public. In this view the sale to Bhola 


Nath was only a private sale. 
We are accordingly of opinion that there was material į irregu- 
larity in conducting the sale. 


The next question is whether the applicant, wen is the decree— 
holder in this instance, suffered “substantial injury” by season of 
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such irregularity. The point is not free from difficulty and ap- 
parently has not been considered by any reported cases that may 
have been brought to our notice. The position taken up by the 
decree-holder is this: He has a large decree which is going to 
remain unsatisfied to a large extent. He would prefer to have 
judgment-debtor’s property to the money that might be fetched 
by a purchase by any other person. For this reason he made the 
highest bid before the Amin and he was willing to pay Rs.10,000 
for the property for which Bhola Nath was offering only Rs.7,400. 
His contention is that he is entitled to purchase an immovable 
property just as any other person is entitled to purchase it and, 
circumstanced as he is, he is willing to pay a very large price and 
to have a particular property at the -purchase of which he has 
set his heart. The question is whether in the circumstances we 
can say that by being denied an opportunity to make a purchase 
the decree-holder has suffered a substantial injury. 

The learned counsel for Bhola Nath has argued that if 
Navin Chandra has suffered any injury it is not as the decree- 
holder but as an individual, who is anxious to purchase a parti- 
cular property. But the second paragraph of Sub-rule 1 of 
Rule 90 does not say that the injury should be suffered, where 
the applicant is the decree-holder, “as a decree-holder.” There- 
fore we have only to see whether the applicant has. sustained any 
substantial injury, It does not matter whether that substantial 
injury be in his capacity asa decree-holder or in his capacity as 
an individual. 

As we have said, the point is not free from difficulty but 
after consideration we are of opinion that the denial of an oppor- 
tunity to purchase the property which is to be sold by auction 
would be a substantial injury within the meaning of Order 21, 
Rule 90 C. P. C. It may be true that any body else who is not 
one of the persons entitled to apply for the setting aside of a sale 
may rafer a similar injury and he bas no remedy to apply for 
the setting aside of the sale. But it does not follow necessarily 
from this that a person who is entitled to ask the court to set 
aside a sale cannot establish that by being denied an opportunity 
to bid at the sale he has sustained a substantial injury, inasmuch 
as he has lost his opportunity to purchase an immovable property 
which he wanted to purchase. A right of pre-emption is a re- 
cognised right in this country and it is recognised by the Civil 
Procedure Code in Order 21, Rule 88 C. P. C. This right of 
pre-emption is nothing but a right to purchase a particular pro- 
perty on payment of a price offered by another. If such a right 
is 2 good right, a right to purchase a p at an auction sale 
must also be a good right. It has been held that a loss of immoy- 
able property cannot be properly compensated for in money 
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and therefore where an injury to immovable property is con- 


. cerned, an injunction must be issued and it cannot be held that 


a monetary compensation would be sufficient for the injured 


We have already mentioned that the applicant was prepared 
to pay Rs.10,000 for the property and his counsel stated ‘before us 
that he is still willing to pay this sum for this property. 

We are used to consider Rule 90 of Order 21 C. P. C. from 
the point of view of a judgment-debtor whose property has been 
sold for less than the market value or from the point of view of a 
decree-holder who has not received sufficient value for the property 
he has put up for sale, because these are cases which more frequently 
happen. But we have no right to assume that other possible cases, 
like the present one, are not within the language of the Code, 
simply because such case ‘are rare. 

On a consideration of the entire circumstances of the case we 
think we ought to set aside the sale complained of and to send back 
the case to the court below for a re-sale of that property according - 
to law. We order accordingly. The decree-holder must bid not 
less than Rs.10,000 at the next auction sale. The respondent Bhola 
Nath must pay the costs of the appellant in this Court and in the 


court below. l 
Sale set aside 
Case remanded 


f 
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MOHAMMAD IRFAN ALI KHAN AND ANOTHER 
(Plaintiffs) 


Versus 


MOHAMMAD TAHIR ALI KHAN (minor, through RUQLA 


KHATUN) (Defendent)* 


Mobemmeden Lew—Waqf—Executed before Muselman Waqf Validat- 
tng Aci—Validity of—Test—Substential dedication of properties 
to charitable purposes necessary. 


A waqf executed before the passing of the Musalmen Waqf 
Validating Act VI of 1913, comprised a house worth about 
Rs.40,000 and zamindari property fetching a net income of 
Rs.600. The mutwallis were to spend the income from the pro- 
perty as follows:—(«) Religious objecte—Rs.112 p.a; (b) 
Schoole—Rs.29 p.a; (c) Personal annuities—Rs.158 p.a; and 
the balance of income was to-be spent on repairs of 
Management of the village and personal expenses of mutwallis. 
The heirs of the wakif and the mutwallis were to live in the house 
free of rent. 


Held: (1) that as the bulk of the income was not dedicated 
to religious or charitable objects, the waqf was not a document 
which conformed to the canons of the Mohammedan Law and 
therefore it was not a valid wagf. Belu Mal v. Ate UNab Kben, 
54 L A. 372 epplied. (2) that there was a valid charge on the 
property for the religious and charitable purposes to extent 
of Rs.100 for the salary of Imam and repairs of mosque, Rs.12 for 
the salary of the muazzin and Rs.29 grants to schools and also 
Rs.153 for the benefit of individuals. 


Mobamed Absenulla v. Amrachend, L L. R. 17 Cal 498 
applied. 


“ SECOND APPEAL from a decree of D. C. Hunter Esq., Dis- 
. trict Judge of Moradabad, confirming a decree of Basu NAND LAL 
SincH, Munsif of Sambhal. 

Mukhtar Abmad and K. Verma for the appellants. 

Mushtaq Abmad for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by the plaintiffs whose 
suit has been dismissed by both the lower Courts. The following 
family trees are relevant:— 


13 
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QAZI MOHAMMAD ISMAIL 
(died on May 6, 1911) 


| | 
Jalil Ahmad Shafiqa Khatun 


(died September 9, 1911) (died about 1921) 
Mst. Sughra (divorced on March 22, Yunus Ali Khan 
1908) (died about 1920) 
(A daughter of Mst. Mariam) 
- (P. 1) Md. Irfan (P. 2) Mst. 
(born 1907 or 1908) . Hanifa Khatun 
(Born 1920) 


MOHD. ALI KHAN 


Yunus Ali Khan Ibrahim Ali Khan 


(died about 1920) (died about 1921) 
Mohd. Tahir Ali Khan 
(Defendant) 


The waqf in question was admittedly executed on August 22, 
1906 by Qazi Md. Ismail, and it comprises a house and 10 biswas 
of zamindari in a certain village. The relief asked for “by the 
plaintiffs is:— o i 

On the establishment of the plaintiffs’ proprietary right and 
possession and the ineffectiveness and the invalidity of the docu- 
ment executed by Qazi Mohammad Ismail on August 22, 1926, 
it may be declared that the plaintiffs are owners in possession of 

” the property in dispute by virtue of inheritance from their 

mother and that the defendants’ name wrongly stands recorded 
in the papers without any right. ` 

The plaint set forth that the waqf was made under the cr- - 
cumstances mentioned in Paragraph 4. As Qazi Mohammad Is- 
mail apprehended that Mst. Sughra would subsequently get the 
property of her husband entered in her name by some excuse, so 
he fictitiously executed this deed of waqf and saved the property 
in dispute from Mst. Sughra. The executant did not make him- 
self mutwalli, but in the deed he made his son-in-law Mohammad 
Yunus Ali Khan and the brother of his son-in-law Mohammad 
Ibrahim Ali Khan the two mutwallis. The plaint claimed that 
the deed of waqf had never been carried into effect. 

The written statement of the defendant claimed that the 
wagf was valid, and that Qazi Mohammad Ismail, the waqif, 
had put the mutwallis into possession of the endowed property 
and withdrawn himself from control. Other points of limita- 
tion etc. were pleaded in the written-statement but qnly_ issue 
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1 was decided by the Court of first instance. - isi meae wall 
Whether the deed of waqf dated August 22, 1906 is invalid and 

‘ has not been acted upon? 

The Munsif decided in favour of the defendant and held 
that decision of issues 2.to 6 wag not necessary. The plaintiffs 
appealed, and the lower appellate court has written a long and 
complete judgment which deals, however, only with issue I, and 
incidentally mentions limitation and other points merely to say 
that there was no argument addressed to the lower appellate court 
on these points. We consider that the lower appellate court did 
not intend to come to any finding on issues 2 to 6. The lower 
appellate court also dismissed the suit of the plaintiffs on the 
ground that the waqf was a valid waqf and that it was given 
effect to, and that the mutwallis had continued during their life- 
time to administer the property as waqt. The question, there- 
fore, before us in ap is whether the waqf is a valid waqf in 


accordance with the terms of the Mohammedan Law or not. The ' 


wagf was executed in 1906, prior to the passing of the Mussalman 
Waqf Validating Act, and therefore the validity or otherwise of 
the wakf must be decided on the law as it stood prior to that Act. 
It is agreed that the law to apply is contained in a number of 
rulings of their Lordships of the Privy Council of which we may 
refer in the first place to Balls Mal v. Ata Ullah Khan’. ‘This is a 
recent ruling of 1927 in regard to a waqfnama prior to the Act of 
1913, and on p. 274 it is laid down as follows:— 

‘With regard to wakfs created before the passing of the Az 


the test still is, as laid down by the Board in Mobemmed Ahbsenulla - 


Chowdhry v. Amarchand Kundun’, Majibunnissa v. Abdur 
Rabim’, Mutu Ramanandaen Cheitier v. Vava Levvai Marakayar* 
and Solebman Quadir’s case", was there a substantial dedication of 
the properties included in the wakf to charitable purposes? The 
test may sometimes be difficult of application, and in applying it 
the Courts, especially since the passing of the Act, will not’ be dis- 
posed to construe the provisions of the deed too strictly; but still 
the question must remain whether the properties included in the 
wakf have been substantially dedicated to charity, or whether 
they have been put into wakf by the séttler with the real object 
of effecting some non-charitable purpose, such as, for instance, 
that of making a family settlement of his property which would 
otherwise be invalid’as opposed to the Mohammedan Law of suc- 
cession. 

In Mabommed Ahbsanulla Chowdbry v. Amarchand Kundu, 
at the bottom of p. 509, their Lordships of the Privy Council 
laid down as follows:— 


L R. 34 L A. 37? 2 [1834] L R. 171. A. 28 
"T1905] L R. 28 L A. 15 111916] L R. #4 L A. 21 
5I, R. 49 I. A. 153, 165 
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On the other hand, they have not been referred, nor can they 
find, any authority showing that, according to Mahommedan Law, 
a gift is good as a waqf unless there is a substantial dedication of 
the property to charitable uses at some period of time or othec 

. Their Lordships therefore look to see whether the pro- 
perty in question is in substance given to charitable uses. 
and at p. 511:— 

If indeed it were shown that the customary uses were of such 
magnitude as to exhaust the income, or to absorb the bulk of it, 
such a circumstance would have its weight in ascertaining the 
intention of the grantor. But the-court, in the execution pro- 
ceedings, considered that the charitable outlays which he con- 
templated were of small amount compared with the property 

. Under these circumstances their Lordships agree with 

the High Court that the gift in question is not a bonafide ddi- 
cation’ of the property. 

That is, in that case it was decided that there was not a 


. bona-fide dedication because charitable outlays were of small 


amount compared with the property. Similarly it has been held 
in Abdul Fata Mobammed Ishak v. Rossomoy Dhur Choudhry’ 
on p. 88:— 

In their judgment the Calcutta High Court have in this case 
rightly decided that there is 'no- substantial gift to the poor. A 
gift may be illusory whether from its small amount or from its 
uncertainty and remoteness. If a man were to settle a crore 
of rupees, and provide ten for the poor, that would be at once 

In Mobsmmad Munawar Ali v. Razia Bibi" their Lordships 
of the Privy Council stated on p. 324:— 

The bulk of the property is not affected by any religious 
or charitable trusts ; The religious and charitable 
clauses are no exception. They are ancillary to the real purposes 
of the deed; they deal with matters naturally incident to main- 
taining the dignity of the family. 

One of the reasons therefore why in this case the waqf was 


. held invalid was because the bulk of the property was not affected 


by any religious or charitable trusts. 

Bearing this exposition of the law by their Lordships of the 
Privy Council in mind we now turn to examine the particular 
clauses of the deed of waqf in question. This document pro- 
vides for the appointment of the two mutwallis and sets forth 
that they should spend the income from the property on charit- 
able objects set forth as below, and then proceeds:— 


They should spend the remaining amount of income on re- 
pairs of houses, management of the village and their personal 
expenses. In case of decrease or increase in expenses on objects 
of charity, the mutwallis shall be competent to make propor- 
tionate reduction or increase in the proposed expenses or objects 
‘L R. 22L A 76 “TL L R 27 All 320 
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of charity at their discretion. ‘The heirs of me the wagif and the 
mutwallis shall always live in the above, house made waqf of with- 
out payment of any rent. 


At the end of the deed is a specification of good or charitable 


expenses (“sarf khair”). Then follow these details: — 
Rs, 
Salary of Imam and repairs of the mosque | 
of Miran Mian T . 10 pa 
Salary of Moazzin at the Katra Mosque .. 12 p. a 
Subscription to madarsa Bahadur Khan .. 3 p. a. 
Subscription to madersa Sirajia 24 pa 
Nazrana to Mian Fakhra Alam of Shahja- 
hanpur 36 p. a 
Subscription to Nadwat-ul-ulma at Lucknow 2 p. a. 
Hafiz Niaz Beg ja 3 . lappa 
Salary of Mst. Qudrat, wife of Sayid Faiyaz 
Ali -> 12 p. a 


Salary to Mst. Mariam, wife of Qazi Mahbub 
Ali of Moradabad at the rate of Rs.3 pm. 36 p a 


~ 


Salary:of Basharat Khan and Saiyid Said Ali 62 p. a 


The total amounts annually of these provisions are as fol- 
lows:— 


p Rs. 

Religious ; 34 : . 112 
Charitable for schools .. 29, 

Persona! annuities . 158 
Total 299 | 


The lower appellate court has stated in regard to the provision 
of Rs.158 for personal annuities:— 

I see no reason to suppose that the Qazi was doing anything 
more than arranging for the continuance of the charitable pay- 
atic ie tad Pe ciel to eke wien wan ta 
self the owner of the property. 

The lower appellate court has also stated in regard to these 
persons that one of them was Mst. Mariam, the mother of the wife 
of the if’s son and “there is nothing in particular to indicate 
who the other people were.” It does not appear therefore that there 


is anything to support a finding that the Rs.158 for the personal- 


annuities was a payment of income for charitable purposes. It 
appears therefore that the items which are shown to be for religious 
and charitable purposes were Rs.112 and Rs.29, that is, a total of 
Rs.141 per annum. But even if the Rs.158 were considered to be 
for charitable purposes, we consider that the case would not be 
substantially different. The lower appellate court has held that the 
net income of zamindari property at the time of the waqf was 
e 
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Rs.600, basing its finding on the fact that the property was let out 
for that amount at that time. There was also a house in regard to 
which the provision was that the heirs of the waqif and the mut- 
wallis should always live in the house without the payment of any 
rent. The lower appellate court found that it was impossible to 
come to any finding as to the market value of this house or whether 
or not it had any market value at that time, although a commis- 
sioner had reported that the materials of which the houses were 
composed in his opinion would cost Rs.40,000. It was argued for 
the respondent that a certain amount of money ought to be allowed 
for annual repairs of the house which, counsel submitted, would be 
Rs.§0 per annum. The deed directed that after paying these 
specific amounts the balance of the income should be spent on the 
repairs of the house, the management of the village and the personal 
expenses of. the mutwallis. But even if we allowed Rs.50 for the 
annual repairs of the house, there would still remain the bulk of the 
income of the estate which is not dedicated to religious or charitable 
objects. It is also to be noted that in regard to the Rs.158 for 
annuities, eventually these annuities will cease when the recipients 
die. Under the terms of the deed it is optional to the mutwallis to 
use the surplus so arising for increasing the expenditure on charity 
or not. ey may, if they prefer, retain these amounts for them- 
selves for their personal expenses. It is clear therefore that the 
situation ultimately will be, when these annuitants have died, that 
the only amount which the mutwallis will have to spend will be 
Rs.141 for religious and charitable objects, and whatever cost there 
is for maintenance of the house. As the mutwallis live in the house 
these repairs will be for their own benefit. The bulk of the income 
therefore cannot be said to be dedicated to religious or charitable 
objects. The house is worth a certain amount as a place of resi- 
dence, be it large or small, and this amount is not devoted to re- 
ligious or charitable purposes as the provision in the deed is that 
the heirs of the waqf and the mutwallis shall live in this house. 
It therefore appears that the waqf is not a document which con- 
forms to the canons of the Mohammedan Law as laid down by 
their Lordships of the Privy Council, and therefore it is not a valid 
waaf. ; 


In holding that the deed is not a valid waqf we hold that there 
is a valid charge created by the document on the property for the 
religiqgus and charitable purposes to the extent of Rs.100 for the 
salary of the Imam and repairs of the mosque, Rs.12 for the salary 
of the muszzin, and Rs.29 grants to schools. In this we follow 
their Lordships of the Privy Council in Mohd. Absenullah Chow- 
dhury v. Amrachend Kundu where they express agreement with 
the finding of the Calcutta High Court at p. 503 to the effect 
that there was no waqf but a valid charge created for the portion 
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of the income dedicated to religious and charitable purposes. We 
are also of opinion that the items of personal annuities totalli 
Rs.158 per annum constitute a valid charge on the property in 
question for the benefit of those individuals. These annuities of 
course will not be heritable. 

Accordingly' we allow this appeal and remand the case for 
disposal by the lower appellate court on the remaining issues Nos. 2 
to 6 under Order 41, Rule 23. Costs hitherto incurred in_ the 
Courts will abide the result. 

Appeal allowed 


KHIM CHAND (Decree-bolder) 
versus 
KESHAR SINGH (/udgment- debtor) * s 


Kameun—A ppeals—Goverwment notification issued on April 1, 1926— 
Interpretation of—Application for execution—Dismissed by Assis- 
tent Collector—District Judge wrongly disposed of appeal—W he- 
ther second appeal ley to the High Cosrt. 

The decree-holder made an application for the execution of his 
decree passed in a suit instituted in the court of the Assistant 
Collector of Almora, Kumaun before April 1, 1926. ‘The appli- 
cation was dismissed by the Assistant Collector. On his appeal 
to the District Judge being dismissed, the decree-holder filed a 
second appeal in the High Court. Held, that in view of the 
Government notification issued on April 1, 1926, the application 
for execution was subject, as regards forum of appeal, to the rules 
in force before the notification, and the decree-holder should have 

appealed to the Deputy Commissioner. 

Held, further, that a second appeal to the High Court would 
certainly lie in so far as the District Judge assumed a jurisdiction 
he did not possess, and the proviso under the heading ‘qualification’ 
in the Government notification cannot be so construed as to pre- 
vent the exercise by the High Court of its power to set aside the 

‘order of the District Judge. 
EXECUTION SECOND APPEAL from a decree of J. R W. 

BENNET EsQ., District Judge of Kumaun, confirming a decree of 

Basu Kanas CHAND, Subordinate Judge of Pithoragarh. 


G. Agarwale and K. N. Agarwala for the ee 
R. C. Ghatak for the respondent. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an execution of decree appeal 
which arises in the following circumstances:— _ 

Before April 1; 1926 all suits of a civil nature in Kumaun 
Division were cognisable by an Assistant- Collector from whose 
neces an appe lay to-the Deputy Commissioner and a second 
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appeal to the Commissioner who exercised the powers of a High 
Court. The appellant instituted a suit for recovery of Rs.580 on 
foot of 2 promissory note in the court of the Assistant Collector of 


Kum Cuann Almora in Kumaun and obtained a decree for Rs.423 on July 5, 


v. 


KesHar SINGH 


Nismat- 
ullab, J. 


1927. The defendant appealed to the Deputy Commissioner. His 
appeal was dismissed. He preferred a second appeal to the Com- 
missioner which was fixed for hearing on March 19, 1928. The 
record of the case was, however, lost in transit. It appears that a 
large number of other records were lost in similar circumstances. 
The Commissioner passed an order on April 19, 1928 directing that 
“the appellant should bring a fresh claim”. We are informed that 
this was a general order applicable to all cases the records of which 
had been lost. The plaintiff decree-holder who was respondent 
before the Commissioner apparently understood that the defendant 
_judgment-debtor who was the appellant should institute a suit to 
contest the plaintiffs claim already decreed by the first two courts 
while the defendant considered that the plaintiff should institute a 
fresh suit to obtain a decree on foot of promissory note. It is 
not necessary for us to express an opinion as to which of them was 
right on this curious point. The fact remains that no suit was 
instituted by either party. On June 10, 1929 the plaintiff applied 
for execution of the decree which he had obtained from the court 
of the Assistant Collector. The Assistant Collector before whom 
the application was made dismissed it holding that the plaintiff 
ought to institute a fresh suit. Thereupon the plaintiff appealed 
to the District Judge instead of the Deputy Commissioner in view 
of a Government Notification issued on April 1, 1926 which con- 
ferred on the District Judge appellate powers previously vested 
in the Deputy Commissioner and extended the jurisdiction of this 
court to Kumaun. The District Judge dismissed the appeal and 
the plaintiff has preferred the pregent second appeal in this 
court. 

In extending the jurisdiction of the High Court the natifica- 
tion made practically the entire Code of Civil Procedure applica- 
ble to Kumaun division. An important reservation was however 
made as regards a certain class of cases which are specified under 
the heading “qualification”. It runs as follows:— 

Nothing in this notification or in the schedule shall operate 
to effect the disposal of (e) any suit or proceeding instituted be- 
fore April 1, 1926, in any court or before any officer of the 
Kumaun division, or (b) any application, appeal, review, revision, 
proceeding in execution, or other proceeding filed or taken, whe- 
ther before, on or after the said day in any such court or before 
any such offcer, in continuation or pursuance of any suit 
or proceeding defined in paragraph (c) but all such appli- 
cations, suits, and proceedings shall be heard and decided 
as if this notification had not been issued: Provided that a decree 
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or order passed in any such suit or proceedings as is defined iùn Cym 
Paragraphs (#) and (b) shall not be invalid by reason only of — 
such decree or order being in contravention of this qualification. 1932 
It is.clear that an application for execution of a decree passed x, Cranp 
in a suit instituted before April 1, 1926 is subject, as regards v. 
forum of appeal, to the rules in force before the notification and F5sm^x Siwon 
that the plaintiff decree-holder should have appealed to the Deputy  Niemat- 
Commissioner from the order of the Assistant Collector dismissing silsb, J. 
his application for execution. His appeal to the District Judge 
was incompetent. The District Judge has adverted to this point 
in his judgment but expressed no decisive opinion. He preferred 
to dispose of the appeal on what he considered to be the merits of 
the appeal before him. A second appeal to this court would cer- 
tainly lie in so far as the learned District Judge assumed a jurisdic- 
tion which he did not possess. We do not think that the proviso 
to the rule can be so construed as to prevent the exercise by this 
court of its power to set aside the order of the District Judge. It 
may be that if it had been allowed to become final it would not 
have been considered invalid by reason only of the order being in 
contravention of the rule. Accordingly we set aside the order 
of the District Judge and direct him to return to the plaintiff the 
memorandum of his appeal to the District Judge for presentation 
to the court of the Deputy Commissioner who had jurisdiction 
to entertain an appeal from the order of the Assistant Collector 
dismissing the plaintiff's application for execution. The respon- 
dent shall have his costs in this court and in that of the District 
Judge. 


KALLAN AND oTHERS (Defendants) Crm 
Versus pra 
MOHAMMAD NABI KHAN (Plaintiff) * 2 


Lhnitation Act (IX of 1908), Arts. 144 and 142—Applicabllity of— Nov. 29 
Suit for possession based on plaintifs title—When plaintiff entitled 
to a decree. i ULLAH, J. 

Article 144 of the Limitation Act (IX of 1908) applies to a Buwner, J. 
suit for possession of immovable property based on plaintiffs 
title, and in such a suit if the plaintiff proves his title, he is entitled 
to a decree, unless the defendant succeeds in establishing his ad- 
verse possession for a period of more than 12 years. Such a suit 
does not fall under Art. 142 and it is not necessary for the plaint- 
iff to prove that he has been in possession within 12 years from 
the date of the institution of the suit. 

iva Lal v. Girwer, (1929) A. L. J. 1106 followed. Raja 
Shiva Prashad Singh v. Hira Singh, (1921) 6 Pat. L.J. 478 
(F.B.) referred to. : 
Case law discussed. 


° *S. A. 154 of 1931. 
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SECOND APPEAL from a decree of PANDIT PRAN NATH AGHA, 
Additional Subordinate Judge of Moradabad reversing a decree of 
K. N. Jost Esq., Munsif. 

A. M. Khwaja for the appellants. 
S. K. Der and Mukbiar Abmad for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is a second appeal by defendants 1, 3 and 
4 against a decree of the lower appellate court granting the plain- 
tiff possession of a certain house. The suit of the plaintiff was 
brought on July 31, 1929 on a sale deed dated May 23, 1929 by 
defendant No. 2 Mst. Ahmadi Begam of the house in question 
along with other property to the plaintiff. The plaint set forth 
that defendant No. 1 Kallan was a tenant of the vendor Mst. 
Ahmadi Begam paying rent to her and liable to be ejected at any 
time. The plaintiff issued a notice on June 6, 1929 to defendant 
No. 1 to vacate the house and defendant No. 1 sent a reply deny- 
ing that he was a tenant and alleging that he was the owner. ‘The 
written statement of defendant No. 1 was that he was the abso- 
Jute owner of the house and had been in adverse proprietary pos- 
session for more than 17 years and that Mst. Ahmadi Begam had 
never been in possession and had never been the owner of the 
house, Subsequently, the parties made statements under Order 
10, Rule 1 and Kallan stated that he did not know who was the 
owner of the house, that his father-in-law Hamid Ullah used to 
reside in the house and had no issue and died 20 or 22 years ago. 
The statement that the father-in-law had no issue apparently 
means that the father-in-law had no issue other than the wife of 
Kallan. Accordingly amendments of the plaint were allowed on 
January 30, 1930 and February 7, 1930 and Mst. Shahzadi, the 
daughter of Hamid Ullah and wife of Kallan, was added as defen- 
dant No. 5 and their two sons as defendants Nos. 3 and 4. The 
court of first instance framed issues as follows:— 

(1) Is plaintiff the owner of the house in suit? 

(2) Have defendants acquired any right to it by adverse 
possession? 

(3) To what sum, if any, is plaintiff entitled as mesne 
profit? 

(4) Is plaintiff or his predecessor-in-interest in possession 
within 12 years, and if not, is the suit barred by time? 

The court of first instance dismissed the suit of the plaintiff 
on the ground that the plaintiff had to prove.that he was in posses- 
sion within 12 years before the institution of the suit and that 
plaintiff had failed to prove this. It was also found by this 
Court. 

To me it appears that Ahmadi Begam finding that she had lost 
her claim to the house by being kept out of possessiog for over 
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12 years sold the house to plaintiff with a view that plaintiff 
might try his chance by a law suit. 

The plaintiff appealed and the lower appellate court has de- 
creed the suit. The lower appellate court held, following a ruling 
in Kanbeiys Lal v. Girwar' that Article 144 applied to this suit 
as the plaintiff sues for possession of an immovable property on the 
basis of his title and in such a suit if the plaintiff proves his title, 
he is entitled to a decree, unless the defendant succeeds in establish- 
ing his adverse possession for a period of more than 12 years and 
that Article 142 is restricted to cases in which the relief for posses- 
sion sought by the plaintiff is based on what may be styled as posses - 
sory title; and the burden of proving in such cases that the plaintiff 
was in possession and was di within 12 years from the date 
of the suit lies on the plaintiff. 

In Second Appeal the correctness of this doctrine of law has 
been challenged and also it has been shown that the finding of the 
lower appellate court in regard to title is not supported by evidence 
and further that there is no definite finding in regard to the period 
of possession by the defendants and whether the defendants have 
done acts which assert adverse possession. We will first look to the 
points in regard to proof of title and the findings in regard to pos- 
session and then we will deal with the law which should be applied 
by the lower court to this case. The lower appellate court based 
its finding in regard to title on the sale deed of May 23, 1929 exe- 
cuted just before the suit was brought and on a reference to earlier 
sale deeds in that sale deed and on an alleged admission by Mst. 
Shahzadi defendant No. 5. The earlier sale deeds were not pro- 
duced and the mere execution of a sale deed by Mst. Ahmadi 
Begam is no proof that she had any right to execute a sale deed. 
The statement in the evidence of Mst. Shahzadi is as follows: 
“Hamid Ullah might have got this house from, Ahmadi Begam.” 
This expression does not amount to any admission that Hamid 
Ullah did get this house from Mst. Ahmadi Begam. Nothing 
therefore can be based on such a vague statement by a witness. 
Nothing else has been shown on the record on which a-finding 
of title could be based. We note that the lower court alluded to 
the fact that the court of first instance had refused to allow an 
old document to be filed and that the lower appellate court was 
considering the propriety of remanding the case for further 
evidence on the question of title. ,We consider therefore that m 
the present case it is necessary to remand this case for a finding 
on issue No. 1. 

“Ts the plaintiff owner of the hause in suit.” On this issue it 
_ will be open to the parties to produce further evidence. l 

Now if the plaintiff succeeds in proving his title, we consider 
that the article of limitation to apply will be Article 144 and ac- 
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cordingly there should be a clear finding on issue No. 2. “Have 
defendants acquired any right to the house by adverse possession?” 
The finding of the lower appellate court is that the defendants have 
failed to proye that they have acquired any right to the house in 
dispute by adverse possession. But in discussing the evidence of 
witnesses who stated that the defendants had been in possession for 
more than 12 years the lower appellate court has not come to a 
finding as to whether defendants have or haye not been in posses- 
sion for more than 12 years. It is necessary that there should be a 
clear finding on this point. Further, if the lower appellate court 
finds that defendants have been in possession for more than 12 
years, it is necessary that the lower appellate court should come to a 
finding as to whether that possession has been adverse to the plain- 
tiff and the predecessor of the plaintiff or not. That is, it is neces- 
sary for the court to find whether the defendants have asserted 
their title as owners of the house. ; 


We now turn to the question of law on the subject and 
learned counsel for the appellants has challenged the correctness of 
the law laid down in Kanhaiya Lal v. Girwar. The legal argu- 
ment of counsel for the appellants was that it is not correct to say 
that where plaintiff proves his title, he is entitled to the benefit of 
Article 144 but that in this case also plaintiff should come under 
Article 142, that the view of law laid down in the ruling in ques- 
tion is incorrect because a suit brought by a person who is dispos- 
sessed without his consent from an immovable property other 
than in due course of law can only come under Section 9 of the 
Specific Relief Act and the period for such a suit is limited under 
Article 3 of the Limitation Act to six months from the date of dis- 
possession. He therefore argues that suits for possession on a pos- 
sessory title are limited to six months by Article 3 and they cannot 
be the only class of suits which come under Article 142. Other- 
wise the period of 12 years would be in conflict with the period of 
sx months laid down by Article 3. No direct authority: was 
shown to us for the proposition of law advanced by the learned 
counsel for the appellants. It is true that a majority of the Patna 
High Court in the Full Bench ruling in Raja Shive Prasad Singh 
v. Hira Singh’ held that in a suit for ejectment the plaintiff must 
not only prove his title but also that he has been in possession ' 
within 12 years from the date of the institution of the suit. The 
view of law contained in Kanbaiya Lal v. Girwer is a view which 
has been expressed in a number of rulings in this Court, and it is 
founded on the ruling of their Lordships of the Privy Council 
contained in Secretery of State for India v. Chellikeni Rama Rao 
of the year 1916 where it was held at p. 632 that the proper 
Article to apply was 144. We will also refer to Kumar Koma- 
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kbya Narain Singh v. Rem Raksha Singh‘ at p. 149 where their 
Lordships state as follows:— 

: In fact, the evidence shows that the then proprietor of the Raj 
refused to recognize the defendant’s predecessors as his tenants. 
In these circumstances their Lordships are of opinion that the 
plaintiff failed to prove that the relationship of landlord and 
tenant, on which he relied, was in existence within twelve years 
prior to the institution of his suit, and that, therefore, the plaint- 
iff’s suit for possession was barred by the Limitation Act. 

In this passage their Lordships are apparently applying the 
principle of Article 144 and not of Article 142. In Mobsmmad 
Ishaq v. Zindi Begum’ the following passage occurs in the judgment 
of a Bench of this Court: 

The plaintiffs’ title was proved and if the title was with the 
plaintiffs they were entitled to succeed unless the defendant 
proved that that title had been lost on account of adverse posses- 
sion on the part of the defendant. 

In Muthoora Palliath v. Muthoora Palliath® their Lordships 
have laid down as follows in 1921: 

Standing a title in “A”, the alleged adverse possession of “B’, 
must have all the qualities of adequacy, continuity and exclusive 
ness which should qualify such adverse possession. But the onus 
of establishing these things is upon the adverse possessor. Ac- 
cordingly when the holder of title proves, as in their Lordships 
view he does with some fullness prove in the present case, that 
he too has been exercising during the currency of his title various 
acts of possession, then the quality of these acts, even although 
they might have failed to constitute adverse possession as against 
another, may be abundantly sufficient to destroy that adequacy 
and interrupt that exclusiveness and continuity which is demand- 
ed from any person challenging by possession the title which he 
holds. 

In Jei Chand Babadur v. Girwer Singh" this principle has also 
been followed and it has been definitely held that the correct 
Article to apply in cases like the present is Article 144 and not Arti- 
cle 142. There are also a number of unreported rulings of this 
Court in which this principle has been followed, e.g., Maulvi Mo- 
bemmad Habibul Rabman Khan v. Babu Sant Lal and Maberaja 
Prabhu Narain Singh v. Pt. Bhagwan Das*. Against the numerous 
rulings of this Court, none to the contrary have been shown for the 
appellant. We therefore consider that there is no reason why we 
should depart from what has been the established practice of this 
Court in this matter. 

We may mention that the present plaint does not allege that-the 
plaintiff while in possession was dispossessed. On the contrary, the 
present plaint sets up a title in the plaintiff and alleges that only 
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shortly before the plaint the defendant No. 1 who was in possession 
as a tenant wrongfully denied the title of the plaintiff and alleged 
that he himself was the owner. 

Accordingly we remand the case to the lower appellate court to 
arrive at findings on issue No. 1 and No. 2 in accordance with these 
directions of law. On both these issues we allow the parties to pro- 
duce fresh evidence. The finding should be returned to this Court 
within a period of two months and 10 days will be allowed for ob- 


jections. 
Case remanded 


PLARE LAL (Applicant) 
Versus 
BHAGWAN DAS AND ANOTHER (Opposite party)” 

Civil Procedure Code, Or. 33, R. 5(a#) and Sec. 153—Application to sue 
as a pauper—Defective ss agate dae dismissed without 
giving applicant a chence to rectify the defect—Revision. 

Where the lower court rejected an application for permission 
to sue as a pauper because the verification at the foot of the ap- 
plication was not in accordance with Or. 6, R. 15(2) C. P. C., 
held, that the court ought to have directed an amendment of the 
verification and if the applicant had failed to correct the verifi- 
cation, then certainly it was open to the court to dismiss his ap- 
plication, and as the court failed to exercise its power, which it 
was bound to exercise in view of the provisions of Sec. 153 C. P. 
C., the High Court could interfere in revision under Sec. 115 (c). 

Crv Revision from an order of Mautvi RiazuL Hasan, 

Munsif of Sambhal. 


K. Verma and G. S. Pathak for the appellant. 

B. Malik for the opposite parties. 

The judgment of the Court was delivered by 

Muxery1, A. C. J These are four applications in revision 
and are directed against four orders by which the petitions*of the 
applicant for permission to sue as a pauper have been rejected. 

It appears that the applicant Peare Lal filed four applications 
in the same court for permission to sue as a pauper. The applica- 
tions were directed against different opposite parties. The court 
below came to the conclusion that the applicant was entitled to sue 
as a pauper, but was of opinion that his applications must be rejec- 
ted because the verification at the foot of the applications was not 
according to law. ` 

The applications did, as they should, take the form of a plaint 
and contain the necessary allegations that were required to be made 
in a plaint but were not so verified as a plaint should be. The 
law (Order 6, Rule 15 C. P. C.) says: 

*Civ. Rev. 305 of 1932 
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The person verifying shall specify, by reference to the num- Gym 
bered paragraphs of the pleading, what he verifies of his own —— 
knowledge and what he verifies upon information received and 1997 
believed to be true. Pran E 

The verification contained in the several petitions was to the 
effect that the statements made were true to the knowledge and Browar Das 
belief of the applicant. The applicant did not say which of the ayer, 
statements he verified from his personal knowledge and which he A C J. 
verified from information received and believed to be true. 

Order 33, Rule 5 says that: 

The court shall reject an application for permission to sue as a 
pauper; (a) where it is not framed and presented in the manner 
prescribed by Rules 2 and 3 etc. 

Rule 2 referred to states that: 

Every application for permission to sue as 2 pauper shall be 
eee 
verification of pleadings. 

This means that the verification should be in the manner indi- 
cated in Order 6, Rule 15 (2) C. P. C. 

The applicant has come up before us in revision and says that 
the court ought to have directed an amendment of the verifica- 
tion and that if he had failed to correct the verification, then cer- 
tainly it was open to the court below to pr his application. 

On behalf of the ents (some of whom’have not ap- 
peared) it is contended that no revision lies and the petitions in 
revision cannot be maintained. 

It has been held in several cases in this Court that, where a 
court admits an application to sue as a pauper and thereby con- 
verts the application into a plaint, no revision is maintainable to 
contest the validity of the order accepting the application for per- 
mission to sue as 2 pauper, but where the order is one rejecting the 

plication and thereby putting an end to the proceedings before 
he court below, 2 revision is maintainable. The latest case on 
oint is Sumatra Devi v. Hazari Lal’. Then, it was argued 
2 learned counsel for the respondent that the power of the 
High Court to interfere in revision is confined to a case of juris- 
diction alone and the High Court cannot interfere if the court 
below has committed an error of law or of fact. There can be 
‘no doubt that this is a correct view of the law so far as it goes and 
in the case of a mere mistake of fact or of law by a subordinate 
court, the High Court cannot interfere with it in revision. Such 
was a case which went up before their Lordships of the Privy 
Council—see Amir Hasen Khan v. Sheo Bakhsh Singh’. In that 
case the question was whether the decision of the court below that 
the suit was not barred by Sections 13 and 43 of 1882 was a cor- 
rect decision. The Judicial Commissioner of Oudh acting as a 
11930 A. L. J. 901 f FLL R 11 Cal 6 
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High Court decided that the suit was barred and their Lordships 
of the Privy Council held that the High Court had overstepped 
its function. l 

Section 115 (c) states that where in the exercise of its juris- 
diction a court acts illegally or with material irregularity the 
High Court may interfere. This means that where the subordi- 
nate court is possessed of jurisdiction and, in the exercise of it, 
acts illegally or with material irregularity no revision is maintain- 
able. Acting illegally or with material irregularity does not mean 
committing an error in the decision arrived at; but where a pro- 
cedure has been adopted, which is grossly improper and which has 
led to a denial of justice, it may surely be said that the court has 
acted with material irregularity in the exercise of its jurisdiction. 
Accordingly it has been held that where an award has been made 
and a court upholds it without giving the parties a chance to con- 
test the validity of the award, the High Court can interfere, 
although it was within the competence of the court below to decide 
that the award was a valid one. For the reasons given above we see 
no ground for limiting our authority to interfere with the judg- 
ment to a case in which a question of jurisdiction has arisen. 

Now, coming to the merits of the case, we find that the 
learned Munsif did not exercise his authority, which he was bound 
to exercise in view of Section 153 C. P. C. Sections 151, 152 and 
153 are very salutary provisions of law and are meant to invest the 
courts with authority to see that the object for which courts exist 
is carried out and that the merest technicality may not be allowed 
to stand in the way of substantial justice. 

We can in this connection also refer to Section 99 C. P. C. as 
having been framed with the same object in view. It is a matter 
of history now that there was a time when suits were dismissed and 
plaints were rejected becayse the plaints were not properly verified. 
Section 153 says not only that the court may at any time amend 
any defect or error in any proceeding in a suit, but it further em- 
phasises the duty of the court by saying that : 

All necessary amendments shell be made for the purpose of 
determining the real question or issue raised by or depending on 
such proceeding. 

Can we say in this case, that the learned Munsif has used his 
powers conferred upon him by Section 153 by seeing that all neces- 
sary amendments have been carried out, so that the real controversy 
between the parties may be determined? 

There can be no doubt that Order 33, Rule 5 empowers a 
court to reject an application for permission to sue as a pauper if it 
is not properly framed as directed therein; but this can only mean 
that no amendments were possible and the defects could not be 
rectified for some reason or other. In our opinion it was the duty 
of the court when it found that a defect in verification was there, 


_~ 
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to offer a chance to the applicant to correct the verification. If Gm 
that chance was not availed of, it was certainly open to the court se 
to reject- the application. We do not agree that the remedy by _—— 
instituting a second application for permission to sue as 2 pauper Puse LaL 
was the right and proper remedy in such a case. The rule of Hmi- baros Das 
tation may stand in the way of the second application. Then what — 
about the unnecessary costs to be incurred by the parties in going Mukeri, 
over the same procedure which had been already gone through. ena 
Section 151 of the Civil Procedure Code says: 
Nothing in this Code shall be deemed to limit or otherwise 
effect the inherent power of the court to make such orders as may 
bs ace oe hea of justice or to prevent abuse of the 
process of the court. 
Will it not be an abuse of the process of the court, if the 
applicant is called upon to make a fresh application for permission 
to sue as a pauper simply because his first application was badly 
verified. 
We want to lay emphasis on the feature that our decision has 
not been arrived at simply because we consider that these are hard 
cases but because we consider that the object for which the courts 
exist, namely, doing justice, has not been kept in view by the 
orders in question. 
In the result, we allow the applications, set aside the orders 
complained of and remand the cases to the court below and direct 
it to give the applicant a sufficient opportunity to enable him to 
correct the verification of his petitions. After the petitions have 
been verified the court will proceed to decide the petitions on their 
merits. This would mean a hearing of further arguments based 
on the amendment. The costs will be costs in the cause and will 
depend on the result of the suit, if the petitions mature in a suit, 
or will abide the result of the applications. 
Applications alowed 


RAM CHARAN (Decree-bolder) Cry. 
5 Versus Ne 
PARMESHWARI DIN (Judgment-—debtor)* ee 


Civil Procedure Code, Sec. 47 and Transfer of Property Act, Sec. 52— Dec.8 
Foreclostre suit—Pendency of—Respondent takes trensfer from | —— 
mortgagor—Final decree—When decree-bolder -entitled to make Nitar- 
second application for execution against respondent. — 4 

During the pendency of a foreclosure suit the mortgagor = 
transferred the mortgaged property to the respondent, who ob- 
tained entry of his name in the revenue papers. Subsequently a 
final decree for foreclosure was passed and in execution of his 
decree the decree-holder obtained delivery of possession against 
the mortgagor. In the mutation proceedings which followed, 
? *E. F. A. 462 of 1931 
15 i 


Nismat- 
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the decree-holder was unsuccessful in having the name of the res- 
pondent expunged. The decree-holder then made a second ap- 
plication for execution praying for delivery of possession as against 
respondent on the ground that he was a transferee pendente lite. 
Held, that the respondent could have redeemed even though he 
was no party but he did not avail himself of the opportunity, and 
the final decree extinguished not only the rights of the mort- 
gagor but also the rights of his transferee pendente lite. Held, 
further, that the execution taken out against the mortgagor was 
not a complete execution of the decree and the decree-holder was 
entitled to maintain a second application for execution against 
the respondent. Bhagwati v. Benweri Lal, L. L. R. 31 All. 82 and 
Gays Bakhsh Singh v. Rajindre Babedur Singh, I. L. R. 3 Luck. 
182 distinguished. 

EXECUTION Fmst APPEAL from a decree of Basu PRIYA 
CHARAN AGARWAL, Subordinate Judge of Cawnpore. 

K. N. Katju and Banke Behari for the appellant. 

P. L. Banerji and Basudeva Mukerji for the respondent. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a decree-holder’s appeal and arises 
in the following circumstances:— 

The appellant was a mortgagee under a deed, executed by one 
Noorul Hasan and instituted suit No. 57 of 1923 for the enforce- 
ment of his mortgage by foreclosure, and obtained a preliminary 
decree ex parte. Subsequently the ex parte decree was set aside 


, and after contest another preliminary decree for foreclosure was 


passed on September 30, 1924. During the pendency of the fore- 
closure suit Noorul Hasan executed a deed of usufructuary mort- 
gage in favour of the respondent, Parmeshwari Din, on February 
15, 1924. Subsequently, on February 25, 1928 Parmeshwari Din 
purchased Noorul Hasan’s equity of redemption in execution of a 
simple money decree. The appellant made his application for final 
decree sometime after February 25, 1928 mentioning Parmeshwari 
Din as one of the opposite party in the heading of his applitation. 
On July 28, 1928 when the application was heard, he discharged 
Parmeshwari Din, and the Court recorded an order to that effect. 
A final decree for foreclosure was passed on the same day. The 
decree-holder obtained delivery of possession against Noorul Hasan 
on March 29, 1929 in execution of his decree. In the mutation 
proceedings which followed, disputes arose between the appellant 
and Parmeshwari Din, who had obtained entry of his name in the 
record of rights. Apparently the decree-holder was unsuccessful 
in having the name of Parmeshwari Din expunged. Thereupon 
he made a second application for execution of decree on August 
21, 1930 praying that delivery of possession be made as against 
Parmeshwari Din, who is bound by the final decree passed agai 

Noorul Hasan, he being a transferee pendente lite. wee ame 
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Din objected to any proceedings in execution being taken against Cyn 
him. His principal pleas were that, as he was no party to the ee 
foreclosure decree, no execution could be taken out against him 
and that the decree having been once executed, a second execu- Ram CHARAN 
tion was not permissible. It was also contended that an appli- , 0 
cation of the kind made by the appellant was not maintainable. wan 
and that his only remedy was to institute a regular suit. This Dw 
last mentioned plea found favour with the lower court. Ac- Nimat- 
cordingly the appellant’s application was dismissed, and he was slleb, J. 
directed to seek his remedy by a regular suit. The learned advo- 

cate for the appellant argued that Parmeshwari Din, having taken 

a mortgage and having purchased the ity of redemption of 

Noorul Hasan during the pendency of ce foreclosure suit, was 

bound by the decree which was eventually passed against his trans- 

ferrer, Noorul Hasan, and that the transfers in his favour cannot 

affect his rights under the decree to any extent. 


We are clearly of opinion that this contention is sound. Sec- 
tion $2 of the Transfer of Property Act lays down that, during the 
active prosecution in any court of a contentious suit in which any 
right to immovable property is directly and specifically in ques- 
tion, the property cannot be transferred or otherwise dealt with by 
any party to the suit or proceedings so as to affect the rights of any 
other party thereto under any decree or order which may be made 
therein, except under the authority of the court and on such terms 
as it may impose. It is not suggested that permission of the Court 
was obtained for either of the two transfers in favour of Parmesh- 
wari Din. It cannot be doubted that the foreclosure suit was a 
contentious one. It is equally undeniable that the mortgaged pro- 
perty was directly and specifically in question in the foreclosure 
suit. It is clear that the transfers taken by Parmeshwari Din can- 
not in any manner affect the rights of the decree-holder, the appel- 
lant before us. One of his rights under the decree in foreclosure 
suit was to extinguish Noorul Hasan’s right of redemption and to 
obtain actual possession of the mortgaged property. If Parmesh- 
wari Din’s objection as regards the appellant’s right to take posses- 
sion in execution of his decree be allowed to prevail, his (the 
decree-holder’s) rights under the foreclosure decree would be ma- 
terially affected. In this view the appellant was entitled to execute 
his decree not only against Noorul Hasan but also his transferee 
pendente lite, Parmeshwari Din. 

A number of technical objections have been raised before us. 
First, it is contended that Section 47 of the Civil Procedure Code 
does not apply, and consequently the order of the lower court can- 
not be the subject of an appeal to this Court. In our opinion this 
contention has no force. That Parmeshwari Din is a representa- 
‘tive in igterest of Noorul Hasan can admit of no doubt. The 
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question arises between the decree-holder on the one side and the 
representative of the judgment-debtor on the other. The contro- 
versy between the parties is clearly one relating to the execution 
of decree. In fact, the appellant’s application for execution of de- 
cree was resisted by the respondent. We think that Section 47 
C. P. C. is fully applicable and that an appeal to this Court is com- 
petent. i 

It was argued that the respondent, though a transferee 
pendente lite, had a right of redemption by virtue of transfers 
made in his favour, though pendente lite and that he should not 
have been discharged after being impleaded in the application for a 
final decree. Reference is made to Order 34, Rule 3, C. P. C. 
We think that Order 34, Rule 3 C. P. C. should not be read inde- 
pendently of other provisions of the law. When read with Sec- 
tion 52, Transfer of Property Act, there can be no doubt that a 
final decree passed against Noorul Hasan is as effective against his 
transferee pendente lite as against himself. The transferee could 
have redeemed even though he was no party. He did not avail 
himself of the opportunity and the final decree extinguished not 
only the rights of Noorul Hasan, but also the rights of his trans- 
feree pendente lite. 

It is next argued that the appellant having taken out execu- 
tion of his decree against Noorul Hasan and having obtained deli- 
very of possession against him, the decree should be deemed to have 
been completely executed, and no further execution proceedings 
can take place. The appellant’s application is said to be virtually 
one under Order 21, Rule 97, C. P. C., that is, an application by a 
decree-holder who is obstructed in taking possession of the pro- 
perty in respect of which a warrant for delivery of possession has 
been executed. We do not think this argument is sound. The 
decree has not been fully and effectively executed. ‘There can be 
no doubt that the decree-holder could have, in the first instance, 
applied for execution not only against Noorul Hasan but also 
against his transferee pendente lite. Had he done so, there could 
be no argument against the maintainability of such application so 
far as Parmeshwari Din was concerned. The position cannot be 
materially different if an application was made in the first instance 
only against Noorul Hasan; and when the decree-holder subse- 
quently discovered that the execution taken out against Noorul 
Hasan was infructuous, he applied for execution of his decree under 
Order 21, Rule 11, C. P. C., against the respondent, who should as 
much be considered to be the judgment-debtor as Noorul Hasan 
himself. We are clearly of opinion that the execution taken out 
against Noorul Hasan was not a complete execution of the decree. 


- Reference was made to two Full Bench cases: (1) Bhagwati v. 


Banwari Lal’ and (2) Gaya Bakhsh Singh v. Kuer Rajindra Baba- 
*L L R 31 AK 82 s 
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dur Singh*. - Both these cases refer to the right of an auction-pur- Crm 

chaser to apply for delivery of possession after he was actually ~~ 

delivered possession but was obstructed by a judgment-debtor or 

his representative. It was held in both those cases that the auction- Ram Crasas 

purchaser’s application was one under Section 318 C. P. C. of 1882, py visa 

or Order 21, Rule 97, C. P. C. of 1908. The position of an auc- wax 

tion-purchaser is different from that of a decree-holder. The Dm 

former is not the holder of a decree capable of execution but is  yjsmat- 

merely entitled to delivery of possession under Order 21, Rule 95 wllsb, J. 

on the strength of his sale certificate. The decree-holder, on the 

other hand, is entitled to execute his decree, that is, he can secure all 

the advantages which the decree confers upon him. In this case 

the decree-holder is entitled to recover possession from the trans- 

feree. As we have already pointed out, the appellant’s applica- 

tion is an application drawn up under Order 21, Rule 11, C. P. C. 

and is not an application under Order 21, Rule 97, C. P. C. His 

application for execution is within limitation, and there is no reason 

why it should be treated as an application under Order 21, Rule 97 

C. P. C. We hold that neither of the two cases referred to above 

has any application and that the appellant was entitled to maintain 

a second application for execution against Parmeshwari Din. 
In the view of the case we have taken, this appeal succeeds. 

It is accordingly allowed. The order of the lower court is set aside. 

It shall deliver possession to the appellant as against the respondent, 

as prayed for in his application for execution. The appellant shall 

have his costs in both courts. 


~ 1932 





Appeal allowed 


MADHO PRASAD VYAS (Applicant) Comm. 
Versus 1932 


MADHO PRASAD (Official Receiver, Civil Court, Benares) Dec. 9 
(Opposite party) * 
Provincial Insolvency Act (V of 1920), Secs. 27 and 43—Interpretation A, C.J; 
of—Conrt empowered to extend tine for applying for discharge— Tom, J. 
Even after expiry of time originally fixed. 
It is open to the Insolvency Court to extend the time for ap- 
plying for a discharge even after the expiry of the time originally 
fixed. Badri Narain v. Sheo Koer, I. L. R. 17 Cal. 512, Mabaraj 
Hari Rem v. Sri Krisben Ram, I. L. R. 49 All. 201 and Palani 
Goundan v. Official Receiver, Coimbetore, I. L. R. 53 Mad. 288 
(F.B.) followed. 
Crv REVISION against the order of J. N. MusHran Esq., 
Additional District Judge of Benares. 


*Civ. Rev. 376 of 1932 
a "I, L. R 3 Luck 182 
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N. A a for the applicant. 
. Gadadhar Prasad for the opposite party. 

The judgment of the Court was delivered by 

Moxeryi, A. C. J.—This is an application which purports to 
have been made under Section 115 of the Civil Procedure Code. 
It arises out of insolvency proceedings and therefore we think that 
the proper section under which to entertain this petition is Sec- 
tion 75 of the Insolvency Act, and we accordingly do so. 

It appears that a firm, Murlidhar Manglal, was actually dec- 

insolvent on May 30, 1929 and two years’ time was allowed 
by the order to apply for a discharge. The insolvents made an 
application for a discharge’on July 2, 1931 and two days later the 
Receiver supported the application by his petition dated July 4, 
1931. The court extended the time for applying for a discharge. 
The creditor, whose application we have got before us, appealed to 
the District Judge and he upheld the order appealed against. 

Before us it is contended that it was not open to the Insol- 
vency Court to extend the time for discharge after the expiry of 
the time originally fixed, inasmuch as no application has been made 
previously to the expiry of that period. 

The application was made under Section 43 of the Insolvency 
Act which says that, in case no application is made within the 
period specified by the court, the order of adjudication shall be 
annulled. Section 27 of the Insolvency Act lays down that the 
court is entitled, on sufficient cause being shown, to extend the 
period within which a debtor shall apply for his discharge. It is a 


_ tule of interpretation of statute that we cannot read two different 


portions of the same statute in a manner so as to make one provi- 
sion contradict the other. In this view we must hold that the 
court has power to grant further time to the judgment-debtor to 
apply for discharge. 

cases where the court is empowered to grant further time it 
has been held that this power implies within it a power to grant an 
extension even after the expiry of the time originally granted. This 
view was taken by their Lordships of the Privy Council in Badri 
Narain v. Sheo Koer’. It is true that this ruling was given under 
the Civil Procedure Code of 1882 but the principle is the same. 
In our view, therefore, it was open to the Insolvency Court to 
extend the time for applying for a discharge even after the expiry 
of the period originally fixed. 

If the annulment of the adjudication be not automatic, then ` 
the court must always have power to extend time even after the 
expiry of the original period. In this Court two learned Judges 
have held in Maheraj Hari Ram v. Sri Krishan Rem? that there is 
no automatic annulment of an adjudication. If this view be cor- 

*L L R. 17 Cal 512 *L L R 49 AIL 20% 
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rect, then the power of the court to extend the. time for applying 
for a discharge even after the expiry of the original period does 
exist. 

The view which we are taking is amply supported by authori- 
ties of other courts, namely, A. J. Abr v. H. V. Sookias*, 
Gopal Rem v. Magni Ram* and Palani Gounden v. Official Re- 
ceiver, Coimbatore”. We see no reason to go against so many 
authorities with which we, with all respects, agree. The, result is 
that the application fails on the merits and is hereby dismissed with 
costs, 

Application dismissed 


MOHAMMAD HASHIM 
Versus 
NOTIFIED AREA, MOGHAL SARAI* 
Criminal Procedure Code (V of 1898), Sec. 435—High Conri—W hen 
ee from entertaining application in revision against appel- 
te order of magistrate. 
Where an application in revision was filed in the High Court 
‘against an appellate order of a fer dap confirming the con- 
viction and sentence passed u applicant by a special 
Magistrate of the third class, Id, iw the High Court was pre- 
cluded from entertaining the application at this stage by reason 
of the uniform practice of the court refusing to entertain an ap- 
plication in revision where the applicant has not gone in revision 
either to the Sessions Judge or to the District Magistrate. An 
order of admission made by a judge of the High Court under 
Sec. 435(1) Cr. P. C., though passed ex perte, is not sufficient 
to take the case out of the operation of this rule of practice. 
Sherif Abmad v. Qabul Singh, I. L. R. 43 All. 497 followed. 
Emperor v. Mansur Hussain, I. L. R. 41 All. 587 referred to. 
CRIMINAL REVISION from an order of Basu SHAMBHU 
NaTH, Magistrate first class of 


Mansur Alom for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 


Crown. 
The following judgment was delivered by 


Bayras, J.—This is an application in revision against an appel- 
late order of a Magistrate confirming the conviction and sentence 
passed upon the applicant by a Special Magistrate of the third class. 
A preliminary objection has been taken that this Court is precluded 
from entertaining the present‘application by reason of the uniform 
practice of this High Court refusing to entertain an application in 
revision where the applicant has not gone in revision either to the 

*Cr. Rev. 648 of 1932 
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Sessions Judge or to the District Magistrate. There can be no 
doubt that in this Court there has grown a practice that an appli- 
cation in revision to the lower court is an essential step in the pro- 
cedure, and failure on the part of the applicant in this respect 
operates as a bar to the application being entertained by this Court. 
This was laid down in the case of Sharif Abmad v. Qabul Singh’. 
That case purported to follow and to approve of the case of 
Emperor v. Mansur Husain’. The applicant, however, argues that 
in the present case there has been an appeal to a Magistrate com- 
petent to entertain the appeal, and the principle underlying the 
practice has therefore been followed. But I find that in the case of 
Nathe Singh v. Emperor*®, Kendall, J. refused to entertain an appli- 
cation because the applicant had not gone in revision to the Sessions 
Judge, even though there had been an appeal to the District Magis- 
trate. In another case, Sukbraj Singh v. Emperor‘, Kendall, J. 
once more refused to entertain an application in revision although 
there had been an appeal to the District Magistrate, and pointed 
out that the objects of laying down the said rule of practice were, _ 
in the first place, to prevent the time of the High Court from 
being wasted by frivolous or unsustainable applications, and, 
secondly, to obtain an expression of opinion by a Court of superior 
jurisdiction, such as that of the Sessions Judge or the District 
Magistrate, in case the matter should eventually come before the 
High Court. He also said that the latter object could not be 
attained by an appeal to the District Magistrate as well as it could 
by an application in revision, for the latter should and generally 
does cover different grounds from an appeal. It has, however, 
been argued before me that in Mansur Husain’s case, Mr. Justice 
Piggott held that an order of admission made by a Judge of the 
High Court under Clause (1) of Section 435 of the Code of Cri- 
minal Procedure, though passed ex parte, will be sufficient to take 
the case out of the operation of such rule of practice. This dictum 
of the learned single Judge was not followed in effect in the three 
cases which I have mentioned before, at least in the two cases 
decided by Mr. Justice Kendall. I am of the opinion that the 
salutary effect of the rule would to a great extent be reduced if the 
dictum of Piggott, J. be followed. I am, therefore, of the opinion 
that I am precluded from entertaining the present application at 
this stage, and I dismiss it. 

Application dismissed 
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ABDUL WAHAB KHAN AND ANOTHER (Defendants) 


A Versus 
IBRAHIM KHAN (Plaintiff) * 

Tenancy Act (III of 1926), Sec. 246—Appellate decree”—Meening of 
—Decree passed by District Judge in second appeal—Whether third 
appeal lies to High Court. 

The language of Sec. 246 of the Tenancy Act of 1926 is wide 
enough to authorise an appeal to the High Court from a decree 
passed by a District Judge in second appeal, because such a decree 
would undoubtedly be an “appellate decree”. The words “ap- 
pellate decree” in Sec. 246 cannot be construed to mean a decree 


passed in first appeal only. The words are undoubtedly applica- ` 


ble also to a decree passed in second appeal. 
Lachmi Narain v. Nirotem Das, I. L. R. 29 All. 69, referred to. 

SECOND APPEAL from a decree of Basu RAGHUNATH PRA- 
SAD, District Judge of Bulandshahr, confirming a decree of Mer. 
K. Prasan, Collector, who confirmed a decree of HA i MUHAMMAD 
Mustara Kran, Honorary Assistant Collector, Second Class, 

S. N. Seth for the appellants. l 

Penna Lal for the respondent. 


The judgment of the Court was delivered by 


Kine, J.—This reference to a Full Bench raises 4 question 
whether a third appeal lies to the High Court against the decree of 


a District Judge passed in a second appeal against the appellate de- 


cree of a Collector. 

The appeal arises out of a suit for arrears of irrigation dues 
amounting to Rs.172-5-0, and was brought against the heirs of one 
Sughra Begam, who was said to be a tenant of the plaintiff. 

The suit was defended on a number of grounds, which we 
need not specify for the purpose of disposing of the point in issue. 
The suit was decreed for 2 sum of Rs.169-2-6 by an Assistant 
Collector of the second class on February 21, 1929. The defend- 
ants appealed to the Collector, who dismissed the appeal on June 
20, 1929. The defendant appealed a second time to the District 
Judge, who dismissed their appeal on January 7, 1930. The defen- 
dants then instituted this third appeal in the High Court against 
the ee decree of the District Judge; and the question is 
wh 


er the appeal is competent. 

An appeal from the decree of the Assistant Collector of the 
second class lay to the Collector, in accordance with the terms of 
Sec. 241 of the Agra Tenancy Act of 1926. - An appeal from the 
appellate decree of the Collector lay to the District Judge, if the 
conditions laid down in Section 243 were fulfilled. It is unneces- 
sary for us to consider whether those conditions were, in fact, ful- 
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filled. The District Judge entertained and decided’ the appeal. 

Section 246 is the section which governs the question whether 
2 third appeal lies to the High Court in the circumstances men- 
tioned above. ‘This section enacts that “an appeal shall lie to the 
High Court from the appellate decree of a District Judge on any 
of the grounds specified in Section 100 of the Code of Civil Pro- 
cedure, 1908.” 

It must be observed that the words used in this section are 
“the appellate decree” and the expression “appellate decree” would 
apply equally to a decree passed by the District Judge in first appeal 
or to a decree passed by him in second appeal. In our opinion the 


"language of this section is certainly ‘wide enough to authorise an 


appeal to the High Court from a decree passed by a District Judge 
in second appeal, because such a decree would undoubtedly be an 
“appellate decree.” 

~~" Our conclusion on this point is fortified by a reference to the 
language of the Agra Tenancy Act of 1901. In that Act the 
question of appeals to the High Court from decrees of the District 
Judge was governed by the terms of Section 182. This section 
provided: 

A second appeal shall lie to the High Court from the decree in 
appeal of a District Judge in accordance with the provisions of 
Chapter XLII of the Code of Civil Procedure. 

The important point to observe is that this section uses the 
expression “second appeal”. For that very reason it has been held 
in Lachmi Narain v. Nirotam Das’ that no third appeal will lie to 
the High Court froma decree of the District Judge passed in appeal 
from an appellate decree of the Collector under the provisions of 
the Agra Tenancy Act of 1901. The reason for the decision was 
that when the legislature had clearly laid down that a second ap- 
peal should lie to the High Court from the appellate decree of the 
District Judge, it was clearly intended that no tbird appeal should 
lie. i 

The omission of the word “second” from Section 246 of the 
Tenancy Act of 1926 is, in our opinion, very significant. It seems 
to suggest that the legislature deliberately intended to allow third 
appeals to the High Court in certain cases, that is to say, they in- 
tended that there should be a third appeal to the High Court 
from an appellate decree passed by a District Judge under Sec- 
tion 243. Whether that was the intention of the legislature or 
not, we think it is clear that the words “appellate decree” in Sec- 
tion 246 cannot be construed to mean a decree passed in first ap- 
peal only. The words are undoubtedly applicable also to a decree 
passed in second appeal. 

We, therefore, answer the question referred to us in the affir- 
mative. Reference answered in affirmative 

: 1I, L R. 29 All. 69 : 
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CHIRANJI LAL (Plaintiff) 
VETSES ; 
BANKEY LAL and oruers (Defendants)* 

Hinds Law—Debts—Copaercenary property—Paeyment of antecedent 
debt—By executing a mortgage—Privilege of father alone— 
Uncles of plaintiff paying off debts of father of plointiff—By -exe- 
cuting mortgage—When binding on estate. Se 

The question whether a debt is antecedent or not arises only 
when father makes a transfer. It is the privilege of the 
father alone to burden the family estate by a mortgage, by dis- 
charging an antecedent debt, which must be a debr of his own. 
A manager of the family, who is not the father, cannot bind the 
estate merely by discharging 2 pre-existing debt of the family. 
Brij Narain v. Mange! Prashad, I. L. R. 46 All. 95 relied on. 
Anentu Kalwsr v. Rem Prashad Teweri, 46 All. 295=—22 A. 
L. J. 182 explained. 7 

Where the uncles of the plaintiff, who professed to act on behalf 
of the family, executed a mortgage to pay off two mortgages exe- 
cuted by the grandfather and the father of the plaintiff, beld, that 
the adult male members, viz., the uncles, could not create a valid 
mortgage binding on the estate, simply because there existed a debt 
incurred by the dfather or father of the plaintiff, and the un- 
cles could bind estate only by proving that the mortgages exe- 
cuted by the granfather and the father of the plaintiff were. for 


legal necessity. 
SECOND APPEAL from a decree of Basu GAURI PRASAD, 
Additional District Judge of Agfa, reversing a decree of Basu 
Buacwan Das, Additional Subordinate Judge of Muttra: 


B. Malik for the appellant. 
N. P. Asthana, S. K. Der and B. N. Sabai for the respondents. 
The judgment of the Court was delivered by 
Muxerryl, A. C. J.—This appeal has been referred to a Full 
Bench: because the learned Judges before whom the appeal came 
thought that the case of Anentu Kalwar v. Rams Prasad Tewari! 
which is also reported in I. L. R. 46 All. 295 had been wrongly 
decided. " 
The suit arose in the following circumstances. “A pedigre 
at page 15 of the printed paper book will show the relationship 
that existed among the parties to the suit, except the defendant 
No. 1, who is a transferee. Ram Prasad, Ram Singh and Mst. 
Mahtab Kunwar, mother of the plaintiff, Chiranji Lal executed -a 
usufructuary mortgage for Rs.12,441 on July 15, 1924.. Chiranji 
Lal brought the suit out of which this appeal has arisen t6 obtain 
a declaration that the mortgage deed was not binding on him;"dnd 
*S. A. 621 of 1931 = oa 
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he also- sued for recovery of possession to the extent of his third 
share. 

The first court went into the question of legal necessity and 
came to the conclusion that there was none except to the extent of 


_ Rs.500-4-0, being a third-share of the total amount binding on 


the whole family. It accordingly directed that the plaintiff should 
be put in possession of a third share of the property on payment 
of Rs.500-40, 

The plaintiff filed an appeal, and it was heard by the learned - 
Additional District Judge of Agra. The learned Judge came to 
the conclusion that the mortgage was binding on the plaintiff and 
he, accordingly, dismissed the suit. l 

In this Court it has been contended that the learned District 
Judge misunderstood the law relating to liability of Hindu families, 
especially that of a Hindu son and a grandson, and his decision is 


-liable to be set aside. 


On pages 16 and 17 of the paper book will be found a state- 
ment of the items which go to make up the entire consideration of 
Rs.12,441. As regards the items (b), (c), (d) and (e), it is 
conceded before us that the finding of the learned District Judge 
that these are sums for which the plaintiff is liable is binding on 
us. It has been found that certain lands were taken on lease from 
the creditor, Banke Lal, by the adult members of the family, for 
the benefit of the entire family. The two decrees for arrears of 
rent, which went to make up Rs.757-8-0, were decrees for which 


the entire family was liable. 


- Sumilarly, it has been found that for the arrears of rent 
amounting to Rs.380-12-0 the whole family was liable. 

It has also been found that the simple money bonds, which 
went to make up the amount of Rs.905, were executed in order to 
pay off arrears of rent due. As regards item (c) the decree of 
the Munsif was against the plaintiff, Chiranji Lal, himself. It is, . 
therefore, binding on him. ‘The last item ($) has also been found 
to be binding. 

The item (g) was due on a decree which was binding on the 
plaintiff himself. Therefore, it is binding on the plaintiff, and he 
cannot go against it. 

There remain now the two items, (a) and (f}; which require 
consideration. These are two mortgages, executed by Shib Lal, the 
grandfather of the plaintiff, and Zabar Singh, the father of the 
plaintiff. ‘The learned District Judge held that, as they constitu- 
ted antecedent debts, it was open to the uncles of the plaintiff 
Chiranji Lal to execute a mortgage to pay off those debts. The 
learned District Judge did not consider whether the mortgages (e) 
and (f) were or were not supported by legal necessity. 

The question whether a debt is antecedent or not arjses only 
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when the father makes a transfer. Their Lordships of the Privy 
Council, in the well known case of Brij Nerain v. Mangal Prasad? 
laid down five propositions of law which would be found printed 
at page 104. 
The first proposition is as follows:— 
managing coparcener of a joint undivided estate cannot 
alienate or burden the estate qua manager, except for purposes of 
necessity. 

This rule applies equally to all members of the family, even 
where the managing member is the father. In the case of the 
father, there are certain special privileges which we shall notice 
later on. In the case before us the transferrers, who professed to 
act on behalf of the family, were two ‘uncles of Chiranji Lal, and 
they can bind the estate only by proving legal necessity. - 

The second proposition laid down by their Lordships of the 
Privy Council is as follows:— ; 

If he is the father and the reversionaries are the sons, he may, by 
incurring debt, so long as it is not for an immoral purpose, lay the 
estate open to be taken in execution proceeding upon a decree for 

yment of that debt. 

is relates to the case of a simple debt incurred by the 
father. 

The third proposition is as follows:— 

If he (father, who is alienating the property) purports to burden 
the estate by mortgage, then unless that mortgage is to discharge 
an antecedent debt, it would not bind the estate. 


It will be noticed that it is the privilege of the father alone to 


burden the family estate by a mortgage, by discharging an ante- 
cedent debt, which must be a debt of his own. A manager of the 
family, who is not the father, cannot bind the estate merely by dis- 
charging a pre-existing debt of the family. 

In the case before us it is not the father of Chiranji Lal, nor 
the grandfather of Chiranji Lal, who made the alienation impeach- 
ed, namely, the mortgage of July 15, 1924 and, therefore, the 
adult male members, namely, Ram Prasad and Ram Singh, could not 
create 2 valid mortgage binding on the estate, simply because there 
existed a debt incurred by Shib Lal or Zabar Singh. In this view 
the ground on which the learned Judge based his decision cannot 
be upheld. i 

It becomes necessary to find out whether the mortgages of 
July 12, 1919 (item a) and of September 1, 1916 (item f) 
were executed for legal necessity binding on the family. We shall 
have to remit issues on this point. f 

Before we part with the case and direct the issues to be remit- 
ted, we might say a few words about the decision in Anentu Kal- 
war v. Ram Prasad Tewari because the learned Judges before whom 
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this case’ came initially, doubted the correctness of that decision. 
In that case the sale in question was executed by two persons, Saha- 
deo and Ram Das. It was executed on June 3, 1910. Sahadeo and 
Jagat were brothers. Jagat’s sons were Ram Das and Ram Prasad, 
and Sahadeo’s sons were Ram Rup and Lalji. The two sons of 
Sahadeo and Ram Das’s brother, Ram Prasad, brought a suit to 
obtain a declaration that the sale of June 3, 1910 was not binding on 
them, it not having been executed for legal necessity. This Court 
found that the transfer by Sahadeo and Ram Das had wiped out 
a mortgage executed previously by Sahadeo and Jagat, and, there- 
fore, the sale by Sahadeo was to pay off his antecedent debt. It 
was accordingly held that the transfer, so far as Sahadeo was con- 
cerned, was binding on his sons, Ram Rup and Lalji. As regards 
the transfer by Ram Das, it was held that Ram Das was bound by 
his own transfer, but Ram Prasad was entitled to have his fourth 
share recovered for himself. It was pointed out that, although 
there was a pre-existing debt incurred by Jagat, Ram Das or Saha- 
deo could not make a transfer without establishing a case of legal 
necessity. This view is quite in accordance with the view which 
we have expressed above. We are, therefore, of opinion, that the 
decision as regards the binding character or otherwise of the trans- 
fer of June 3, 1910’ is not incorrect. 

We send down the following issues to the court below for a 


= decision. Parties will be allowed to adduce fresh evidence, and ten 


days will be allowed to file objections. 

(1) Whether the mortgage of July 12, 1919 was executed for 
legal necessity? and 

(2) Whether the mortgage of September 1,,1916 was execu- 
ted for legal necessity? 
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FULL BENCH 


SITAL DIN anp oTHERS (Defendants) 
versus 
ANANT RAM (Plaintiff) * 


Letters Patent (AHababad), Clause 10—Judgmen?—Meanmg of—Or- 
der of remand passed by single Jndge—Whether Letters Patent 
appeal les—Civil Procedure Code, Sec. 148—-Order of remand not 
to take effect and appeal to stand dismissed if certain papers not filed 
within time allowed—Whetber order final. 


A final decision, which effectually disposes of the appeal before 
the High Court, amounts to a ‘judgment’ (whether it amounts 
to a decree or not) within the meaning of that word in Clause 
10 of the Letters Patent of the Allahabad High Court. A Let- 
ters Patent appeal therefore lies against an order of remand passed 
by a single Judge of the High Court under Or. 41, R. 23 of the 
Code of Civil Procedure. Sewak Jerancbod Bhogilal v. The 
Dakore Temple Committee, 23 A. L. J. 555 (P.c.) distingusshed. 

The District Judge remanded a suit to the lower court for 
retrial provided that within one month the plaintiff filed all the 
relevant papers, and in case he failed to do so, “the remand order 
shall not take effect and eas appeal shall stand dismissed auto- 
matically upon a report being made by the Court below”. All 
the papers were not filed wi time and the plaintiff’s applica- 
tion for an extension of time was refused by the District Judge. 
Held, that the original order of the District Judge was not final 
and time could be extended. 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of Mr. JUSTICE KENDALL. 


The following is the Referring Order:— 


KENDALL, J.—The plaintiff appellant brought a suit for demolition 
of the constructions on a certain plot. The suit was dismissed by the 
trial court, and on the plaintiff appealing to the District Judge an order 
was passed remanding the suit for re-trial provided that within one 
month the plaintiff filed certain papers “and in case that is not done”, 
the order concludes, “the remand order shall not take effect and the ap- 
peal shall stand dismissed automatically”. The papers were not filed 
within the time given, and the plaintiff made an application for an ex- 
tension of time. The Judge refused, saying that he had neither the power 
nor the wish to extend time, but held that the language of the order 
passed on appeal by kusle. “was peremptory and left him no choice. 
He therefore dismissed the application adding “The appeal stands dis- 
missed automatically requiring no further order of the appellate court.” 

An appeal has been preferred against this order, and a preliminary 
objection is raised on behalf of the respondents that no appeal lies from 
this order of the District Judge, which is merely an order refusing to 
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extend time and has not the force of a decree. It is argued that the first 
order had the effect of a decree, and in fact was embodied in a decree, ` 
and as such was appealable, but that the second order was merely one re- 
fusing extension of time; and further that the Judge was, as he believed 
himself to be, bound by the decree which he had himself given. 


Tt is argued on behalf of the appellant that the first order was an 
order of d not amounting toa decree, and that it was the second 
order which the force of a decree and which was subject to an 
appeal. 


Counsel on‘either side have referred to the decisions in the cases of 
Suranjan Singh v. Rem Babal Lal, 35 All. 582 and Jagernath 
Sabi v. Kemia Prased Upadhys, 36 All. 77. In the first of these 
cases a Full Bench of this Court held that Section 148 of the Code of 
Civil Procedure does not entitle the court to extend time fixed by the 
decree for payment of the purchase money in pre-emption suits and 
further that an order made under Section 148 of the Code of Civil Pro- 
cedure is not a decree, and that it is not appealable as an order under 
Section 104 of the Code of Civil Procedure. In the second case a Bench 
of two Judges of this Court held that where an application had been 
made to set aside an ex perte decree, and the court passed an order in 
favour of the applicants conditional on their paying to the plaintiffs by 
a certain date a sem of money as damages, an appeal would lie from the 
order of the court refusing to receive the prescribed payment after the 
fixed date, “and also: that the court had jurisdiction to extend the time. 
The ratio decidendi in both cases clearly was whether the first order fixing 
the time for payment had the effect of a decree or not. In the case be- 
fore the Full Bench there was a decree for pre-emption and a time was 
fixed for payment of the purchase money. In the second case there was 
an order setting aside the ex parte decree conditional on payment being 
made within a fixed time. In the case before me now it is clear that 
the learned District Judge believed that the first order had the force of a 
decree and that it was not aù order of remand as the appellant claims 
that it was. It could, it is argued, only be changed into an order 
of remand if. the plaintiff filed certain papers before a certain 
date. Like the order of the Subordinate Judge in the case of Jugernath 
Sabi v. Kemia Prasad Upadbya, 36 All. 77 it is however open to criticism 
as a conditional order. If the District Judge had ordered the papers to be 
filed by a certain date and the appeal to be put up for final orders on that 
date there would have been no ambiguity. Under Section 2 of the Code 
of Cryil Procedure a decree is defined as “The formal expression of an 
adjudication which, so far as regards the court expressing- it, conclusively 


5 determines the rights of the parties with regard to all-or any of the mat- 


ters in controversy in the suit”. The-present.case is not analogous to 
that, of a preliminary decree in a mortgage suit- or-in-a partition suit 
where the rights have been determined and only ‘accounting remains. ` If 


the papers had been filed by the plaintiff in time the whole matter would - 


have been re-opened, so that it cannot be said that the rights of the par- 
ties had been conclusively determined. This bheing so, it appears to me 
that the first order of the District Judge did not amount to a decree, and 
in consequence it was open to him to give er time. He did not 
wish to do so, though I am informed that the plaintiff was ready with 
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the papers only one day after the allotted date. He has not however dis- 
cussed the merits of the case as he would have done if he had believed him- 
self competent to extend time. I therefore allow the appeal, remand the case 
under Order XLI, Rule 23 of the Code of Civil Procedure and direct 
the lower appellate court to re-admit the appeal under its orrzinal number, 
and to determine on its merits the question of whether the plaintiff should 
be allowed an extension of time, and if the answer to this question is in 
- the affirmative to remand the suit in accordance with the order of 
January 18, 1929. 

B. Mukerji for the appellants. 

Shambhu Prasad (for Shiva Prasad Sinba) for th2 respondent. 

The judgment of the Court was delivered by 

_ Muxergy, A. C. J.—This is a Letters Patent appeal against the 

judgment of a learned single Judge of this Court. A preliminary 
point is taken that no appeal lay. The ground urged is that the 
order passed by the learned single Judge did not amount to a decree, 
inasmuch as he sent back the case to the lower appellate court under 
Order 41, Rule 23, of the Code of Civil Procedure. It is pointed 


out that the order passed was an order of remand, =nd under the 


Code of Civil Procedure it did not amount to a “decree”. 


In support of this argument reliance is placed >n the case of 
Sevak Jeranchod Bhogilal v. The Dakore Temple Committee’, 
decided by their Lordships of the Privy Council. "hat case arose 
in the following circumstances:— 


There was a temple of a public character, and a suit under 
Section 92 of the Code of Civil Procedure was filed in respect of 
the management of the temple. The case went u> before their 
Lordships of the Privy Council, and their Lordship: confirmed the 
scheme settled in India after some alterations. One of the provi- 
sions in the scheme was that the scheme might “be altered, modi- 
fied or added to by an application to His Majest7’s High Court 
of Judicature at Bombay.” .A temple committee was appointed, 
and it framed a body of rules according to the powers given to it. 
These rules came before the District Judge of Ahmedabad for his 
sanction, and he made certain alterations. ‘Thereuzon certain per- 
sons, who were dissatisfied with the alterations mad- by the District 
Judge, filed an appeal against the order. The High Court held 
some doubt as to whether an appeal lay; but nevertheless a learned 
Judge of the High Court “wrote and delivered a judgment in which 
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he expressed his views as to the rules which had been sanctioned . 


by the District Judge.” ‘Then an appeal was taken to His Majesty 
in Council, and the Judicial Committee expressed the opinion that 
no appeal lay to the High Court and no appeal lay to the Privy 
Council.. In pointing out the reason as to why no appeal lay to 
the Privy Council, their Lordships said as follows:— 
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Cami “The térm ‘judgment’ in the Letters Patent of the High Court 


1933, means in civil cases a decree and not a judgment in the ordinary - 
as sense 33 A . » 


oe Reliance is placed on this sentence, and it is urged that for an . 
" Arant Rax appeal to lie against the “judgment” of a single Judge, the “judg- ` 
——_ ment” must amount to a decree. 

ACh In our ọpinion this is not 2 correct reading of the judgment. of 

-their Lordships of the Privy Council. Although the judgment does 

not point out under what clause of the Letters Patent of the Bombay 

E IE E S it seems to us that their Lord-- 

‘ships had in their minds Clause 39 of the Letters Patent of the Bom- - 

bay High Court, which laid down the conditions under which an 

appeal could lie from a “judgment” of the Bombay High Court. It 

is true that Clause 15 of the Letters Patent of that Court also men- 

tions that in certain cases an appeal would lie to His Majesty; but 

that clause primarily mentions in what cases an appeal lies from a 

decision of one or more Judges of the High Court to the High Court ` 

itself, and then concludes by saying that in other cases an appeal 

-would lie to His Majesty. It is really Clause 39 which states in detail 

the circumstances in which an appeal would be competent to His 

Majesty in Council. There, not only the words “final judgment” 

are used, but also the words “decree” and “order.” In Clause 15 

the only word used is ‘judgment’. We, therefore, think that, when 

their Lordships of the Judicial Committee said that in order that an. 

appeal might lie from a judgment of the High Court, it should 

amount to a decree, they had Clause 39 in their minds. 

~ We have to construe Clause 10 of the Letters Patent of the 

Allahabad High Court, which is almost verbatim the same as 

Clause 15 of the Letters Patent of the Bombay, Madras and Calcutta 

High Courts. If the appeal to His Majesty in Council is not con- 

fined to a decree alone, but if an order which is final is appealable to 

His Maj in Council and if the words “decree” and “order” 

appear in the same sentence as the word “judgment”, we see no 

reason why we should read the word “judgment” in Clause 10 of the 

Allahabad Letters Patent or Clause 15 of the Letters Patents of the 

Bombay, Madras and Calcutta High Courts, as meaning only a 

“decree” and not also a final “order”. Ona reading of several 

clauses of the Letters Patent of the Allahabad High Court we have 

., Come to the conclusion that a final decision, which effectually dis- 

s . poses of the appeal before the High Court, should amount to a judg- 

; ment, whether it amounts to a decree or not. If it does not amount 

to a decree, it would amount to an “order” in any case; and as we 

have already said, a final decree or order of the High Court is appeal- 

able to His Majesty under Clause 39 of the Letters Patents of the 

Bombay, Madras and Calcutta High Courts and Clause 30 of the 

Letters Patent of the Allahabad High Court, and there would be no 
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valid reason to read the word “judgment” in Clause 10 of the Letters 
Patent of the Allahabad High Court in a restricted sense. . - 

We may point out that the practice of this Court has always 
been to entertain an appeal against an drder of remand passed by a 
single Judge of this Court under Order 41, Rule 23 of the Code of 
Civil Procedure. This was pointed out in the case of Ishwari 
Prasad v. Sheotabal Ra? to which one of us was a party. In that 
case also the decision of their Lordships of the Privy Council in 
Sewak Jeranchod Bhogilal v. The Dakore Temple Committee’ was 
cited, but it was distinguished. It was stated in that judgment that 
nothing had been shown to the Judges who decided the case, which 
ought to induce them to differ from the existing practice. We are 
of opinion that nothing has been shown to us which ought to induce 
us to differ from the existing practice. 

The opinions in the other High Courts seem to support, in 
the main, the view taken by us. Cases decided before the decision 
of their Lordships of the Privy Council need not be considered. 
The Lahore High Court in Shibba Mal v. Rup Narain* had before 
them a question similar to the one before us, and they came to the 
conclusion that an appeal was maintainable under the Letters 
Patent of the Lahore High Court, Clause 10 of which is similar 
in terms to Clause 10 of our Letters Patent. 

We hold, therefore, that the appeal is maintainable. Now we 
have to come to the merits of the case. l 

The facts of the case are given in the judgment of the learned 
single Judge, and we need not state them again. The difficulty in 
the case arose from the fact that the learned District Judge added 
the word “automatically” when revising his judgment. The judg- 
ment, as it stands, is somewhat ambiguous. The sentence by which 
the learned Judge made a remand to the court below runs as 
follows:— 

Accordingly I direct that the suit shall go back to the lower 
court for re-trial on condition that within one month from today 
the plaintiff-appellant shall place on the record all the papers 
that may-be necessary for measurements being carried out from 
a ‘sahadda’, and in case that is not done, the remand order shall 
not take effect and the appeal shall stand dismissed automatically 
upon a report being made by the court below that the order of this 
Court for filing papers had not been complied with. 

It appears that some papers were filed in the court of first ins- 
tance within the period allowed but some were filed beyond the 
month allowed. ‘The learned Munsif refused to take the papers 
and made a report that the order of the appellate court had not been 
complied with. An application was also made by the plaintiff to 
the lower appellate court to accept the documents he had brought. 
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..- The learned Judge thought that the time given by him by his order 


of remand being a final order of the court could not be extended 
by him under Section 148 of the Code of Civil Procedure. He also 
said that even if he could extend the time, he did not wish to 
extend it. The learned single Judge of this Court was of opinion 
that the order was not final and it could have been extended if the 
learned District Judge was inclined to extend the period. We agree 
with the view taken by the learned single Judge of this Court. 
What the learned District Judge meant when he said “the appeal 
shall stand dismissed automatically upon a report being made... .” 
was that he was passing a sort of a stop order, and at that moment 
he was not inclined to grant any further time to the plaintiff. 
The word “automatically” and the expression “upon a report be- 
ing made” are somewhat contradictory. If the final order de- 
pended on receipt of a report from the court of first instance, it 
cannot be said that the order of the learned District Judge be- 
came operative, by its own force, without any report being re- 
ceived from the lower court. E 
Agreeing, therefore, with the learned single Judge of this 
Court we dismiss the appeal with costs.  - 
Appeal dismissed 
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MOHI-UDDIN (Jugdment-debtor) 


versus - 
KASHMIRO BIBI (Decree-bolder) * 
Civil Procedure Code, Sec. 47 and Contract Act, Sec. 74—Com promise 


decree—Contains stipulation by way of penalty—Whether execs- 
tion court can interfere under Sec. 74 of Contract Act. 


Section 74 of the Contract Act applies to a compromise decree 
and it is open to a court executing such decree to interfere with 
a stipulation by way of penalty contained in the compromise. 


In a suit for sale on a mortgage, the parties entered into a com- 
promise which provided that a decree be passed for a specified sum 
payable by yearly instalments. It also provided that in case of 
default in payment of any one instalment the entire decretal 
amount remaining unpaid would become immediately payable and 
the decree-holder would be entitled to interest at the rate of 2% 
per annum from the date of the decree. A decree followed in 
terms of the compromise. Default was made in paying the 
eighth instalment, and the decree-holder thereupon applied for 
execution of decree for recoyery of the unpaid amount with in- 
terest at 2% per annum. The jadac debtor objected to the 
stipulation relating to the interest contained in the compromise 
on the ground that it was in the nature of a penalty and should 
not be enforced, beld, that acting under Section 74 of the Con- 
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tract Act, the court executing the decree could relieve against 
the penal provisions contained in the compromise. 

Per Mukerji, A. C. J.—A decree based on a compromise is in 
substance a contract and Sec. 74 of the Contract Act applies to 
such a decree. In entertaining a plea that one of the terms of the 
compromise contains a penal clause, the court executing the decree 
does not really go behind the decree but it finds out, as it is 
entitled to find out, on payment of what amount the decree 
should be dischar 

Per Nidmatullab, J —Where 2 contract containing a stipula- 
tion by way of penalty i is embodied in a compromise which is 
recorded under Or. 23, R. 3 C. P. C. the decree should be deemed 
to be giving effect to the compromise with ‘the legal incident 
arising from Sec. 74 of the Contract Act, viz., that the party 
complaining of the breach is not entitled to enforce the penal 
clause but is entitled only to reasonable compensation not ex- 
ceeding the penalty stipulated for; and the court executing the 
decree can relieve against the penal provision contained in the 
compromise. 

Raghunandan Prasbad v. Ghulam Ala-ud-din Beg, I. L. R. 46 
All. $71 overruled. Kishen Prashad v. Kunj Beberi Lal, 24 A. L. 
J. 210 approved. 

Per Mukerji, A. C. J—A compromise which contains a stipula- 
tion by way of penalty is not necessarily an unlawful, compromise 
within the meaning of Or. 23, R. 3, C. P. C. 

© ExeEcuTION First APPEAL from a decree of C. I. Davmw 
Esq., Subordinate Judge of Allahabad. 


The facts of this case are fully stated in the following Refer- 
ring Order:— 


NIAMATULLAH and BENNET, JJ.—An important question of law 
has been raised in this appeal, which arises out of execution proceedings. 
The appellant executed a deed of mortgage for Rs.7,000 carrying in- 
terest at the rate of 1 per cent. per mensem, compoundable every six 
months, in favour of the respondent. The latter instituted a suit on 
foot of her mortgage for recovery of Rs.22,170-9-6. ‘The suit was re- 
sisted on grounds which it is not necessary to mention for the purpose 
of this appeal. The parties entered into a compromise, which provided 
that a decree be passed for Rs.11,500, payable by yearly instalments of 
Rs.1,100, which would fall due on June 30 of each succeeding year, the 
first instalment being payable on June 30, 1920. It also provided that 
in case of default in payment of any one instalment the entire decretal 
amount remaining unpaid would become immediately payable, and the 
decree-holder would be entitled to interest at the rate of 2 per cent. per 
mensem from the date from the date of the decree. The mortgaged 
property was liable to be sold for satisfaction of the amount remaining 
unpaid. A decree was passed on foot of the aforesaid compromise on 
July 30, 1919. ‘The appellant paid seven instalments at due dates. 
Default was made in paying the eighth instalment. Thereupon the 
decree-holder applied for execution of decree for recovery of the remain- 
ing sum, Rs.3,800 with interest at the rate of 2 per cent per mensem 


- 


134 HIGH COURT ` [1933] 


from the date of the decree. The appellant objected to the stipulation 
relating to the interest contained in the compromise on the ground that 
it was in the nature of penalty and should not be enforced. f 

On the one hand, it is argued by the learned counsel for the appel- 
lant that a decree passed on compromise has no greater sanctity, than the 
compromise itself so far as the application of Section 74 of the Indian 
Contract Act is concerned. On the other hand, the learned counsel - 
for the respondent contends that it is a well-settled rule of law 
chat a court executing a decree cannot go behind the terms of the 
decree. There is authority in support of both these views. A Division 
Bench of this Court has held in Reghunenden Prasad v. Ghulem Als-ud- 
din Beg, I. L. R. 46 All. 571 that Section 74 of the Indian Contract Act 
does not apply to a decree passed on compromise so as to relieve the 
judgment—debtor against a penal stipulation as regards interest contained 
in the compromise. Another Division Bench of this Court has doubted 
the correctness of this view in Kishen Prasad end another v. sik 
Beberi Lal, 24 A. L. J. 210. It must,- however, be said that the ac 
decision of the learned Judges proceeds on a different ground, and it was 
not necessary for them to express any opinion on the question wihch had 
been decided in Reghunanden Prasad v. Ghulam Alal-ud-din Beg. 
The learned Judges themselves observe that the point was not necessary 
for the purposes of the case before them, and that they did not express a 
definite opinion on that question. They have, however, marshalled all 
the authorities bearing on the subject and seem to be strongly of opinion 
that the view taken in Raghunenden Prasad v. Ghulam Ala-uddin Beg, is 
not correct . have referred to a number of decisions of other High 
Courts: One of learned Judges referred to a Privy Council decision 
reported in Rem Gopsl Mookerjes v. Semuel Masseyk and Thomas J. 
Kenny, 8 Moo. I. A. 239, and considered that the principle underlying 
the decision in Balkishen Das v. Run Bahadur Singh, I. L. R. 10 Cal. 305, 
Privy Council, orts the view which he was inclined to take. He was 
also inclined to the view that wholly apart from Section 74 and on 
equitable grounds a penal clause occurring in a° compromise which has 
become merged in a decree can be relieved against. Th learned counsel 
for the appellant has referred us to a case decided by a learned single Jud 
of Lahore High Court and reported in Chunna Lal, Proprietor of she 
firm Rom Bansi Dber v. Hanuman Bakhsh and oxbers, 103 I. C. 805. 
Were it not for the case of Raghunandan Prasad v. Ghulem Ale-ud-din 
Beg, we would have held on the authorities that Section 74 of the Indian 
Contract Act applies to a compromise which has become merged in a de- 
cree. We, however, feel that one Division Bench of this Court should not 
depart from the view taken by another Division Bench where the ques- 
tion is one of importance, on which different views can be entertained. 
We think that this should be referred to a larger Bench. We are clearly 
of opinion that this is eminently a question which ought to be settled © 
once and for all so far as this Court is concerned. Accordingly, we 
direct that the case be laid before the Hon’ble the Chief Justice with the 
request that he may be pleased to constitute a larger Bench for decision 
of the following questions of law:— 


(1) Does Section 74 of the Indian Contract Act apply to a compro- 
mise decree and whether it is open to a court executing such decree to go 
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behind it so as to interfere with a stipulation by way of penalty contained 
in the compromise? 

(2) If Section 74 of the Indian Contract Act does not apply, can 
the principle underlying that section be extended to a decree passed on a 
compromise containing a stipulation by way of penalty? ' 

The case shall be laid before us on the reference being answered by 
the Full Bench. f 

Zafer Mebdi (with him Hyder Mehdi), on behalf of the appel- 
lant, cited 

Nagappa v. Venkat Rao, I. L. R. 24 Mad. 265; 

Lakshmanaswami Naidu v. Rangamma, I. L. R. 26 Mad. 31; 

Ramasomi Naik v. Ramasami Chetti, I. L. R. 30 Mad. 255; 

Krishna Bai v. Hari Govind, 31 Bom. 15; 

Balambbat Bin Raojibbat v. Vinayak Ganpatrao Patvardban, 
LL. R. 35 Bom. 239; 

Must. Nand Rani Kuer v. Durga Dass Narain, I. L. R. 2 Pato 
906; 
Surendra Nath Banerji v. The Secretary of State for India 
in Council, 24 C. W. N. 545; 

Ganesh Chandra Pal v. Chundra Moban Datta, 28 C. W. N. 
984; 

60 I. C. 864; 

A. I. R. 1931 Lah. 628; 

Jwala Ram v. Mathura Das, A. I. R. 1931 Lah. 696. 

There was almost a consensus of opinion that an executing 
court could go behind the decree and relieve the judgment-debtor 
against a penalty. Raghunandan Prasad v. Ghulem Ale-ud-din 
Beg, 46 All. 571 was not correctly decided. It had been considered 
in Kishen Prasad v. Kunj Bebari, 24 A. L. J. 210 and its correct- 
ness had been doubted. 

B. Malik (with him K. N. Katju, L. P. Zutshi and Shiom 
Kumari Nehru), on behalf ‘of the respondent, contended that in 
most of the above rulings the question did not arise on the execu- 
tion side and in those in which it did the provisions of the C. P. 
Code and the powers given to the executing court therein were 
not considered. ~- 

The mere fact that the court passing the decree had to record a 
compromise under Order 23, Rule 3 if it was not unlawful would not 
empower the executing court to go behind it. 

[Muxzryi, A. C. J.—A penal clause does not make a compro- 
mise unlawful. | 

That was so and in L L. R. 50 All. 748 it had been held that 
the word “lawful” in Order 23, Rule 3 meant a contract which is 
not unlawful and what contracts are unlawful are mentioned in 
Section 23 of the Indian Contract Act. 

_¢ The rulings which laid down that a compromise decree was 

18 
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nothing more than a compromise and had all the incidents thereof 
did not lay down a correct view of the law. The word decree was 
defined in Section 2 (2) of the C. P. C., and the decree under execu- 


‘tion was no less a decree simply because it was based on a compro- 


mise. A penal clause.in a decree passed after contest could not be 


. questioned in execution merely because the parties substituted their 


own judgment for the judgment of the court. 
[1895] L C. 37. 


The rulings based on English cases were not 2 safe guide as 
the executing court here was bound by the provisions of the C. P. 
Code. The observations in 


Kishen Prasad v. Kunj Bebari, 24 A. L. J. 210 


were based on a misconception of law and neither in 
Ram Gopal Mookerjee v. Samuel Masseyk and Thomas J.. 
Kenny, 8 Moo. L A. 239 
nor 
Balkishen Das v. Run Babadur Singh, 10 Cal. 305 
did the Privy Council either consider or decide this point. 
There were several decisions of the Privy Council and other 
courts that an executing court could not go behind the decree. 


Grish Chunder Labiri v. Shoshi Shikbareswer Roy, L. L. R. 27 ` 
Cal. 951 (956); 

Udwant Singh v. loloben Singh, I. L. R. 28 Cal. 353; 

Gorachand Haldar v. Prafulla Kumar Roy, I. L. R. 53 Cal. 
166 (F.B.); 

Kalipada Sarkar v. Hari Moben Dalal, 44 Cal. 627 (633); . 

Amalabala Dasi v. Sarat Kumari Dasi, A. I. R. (1932) Cal. 
380; 
_ Maberaja of Bharatpur v. Rani Kanno Dei, I. L. R. 23 All. 181 
at 190 (P.c.); $ 

Coming to the provisions of the C. P. Code, if the decree was 
not void and therefore non-existent in the eye of Law, the execut- 
ing court could have under Section 47 only considered questions 
relating to execution, discharge and satisfaction of the decree. 
There was no provision in the C. P. Code which empowered the 
executing court to go behind a decree. 

[Muxery1, A. C. J.—The question raised does come under 
Section 47 as it relates to the satisfaction of the decree. ] 

It is not right to interfere even on grounds of equity as the 
parties entered into a compromise on certain terms and the plaintiff 
agreed to give up his legal claim on the defendants agreeing to the 
terms. If he had known that the executing court could interfere 
and relieve the defendant he may never have entered into the com- 
promise. “Further. the doctrine of penalties did not apply to con- 
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tracts contained in decrees whether passed on a compromise or 
contest. | 

Jitendra Nath Chatterji v. Jasoda Sabun, A. I. R. 1926 Pat. 
122; i ; ' ~ 
Balprasad v. Dharnidbar Sakbaram, I. L. R. 10 Bom. 437; 
Section 74 of the Contract Act only applied to contracts. A 
compromise decree was not 2 contract. There was no provision like 
Section 74 which empowered a court to go behind the decree. 


Zafar Mebdi was not heard in reply. 
The following judgments were delivered:— 


Muxeryt A. C. J.—T wo questions have been referred to the 
Full Bench and they have been formulated as follows:— l 


(1) Does Section 74 of the Indian Contract Act apply to com- 
promise decree and whether it is open to a court executing such 
decree to go behind it so as to interfere with a stipulation by way 
of penalty contained in the compromise? A 

(2) If Section 74 of the Indian Contract Act does not apply, 
can the principle underlying that section be extended to a decree 
` passed on a compromise containing 2 stipulation by way of penalty? 

The. facts of the case as stated in the order of reference are as 
follows. ‘There was a suit on a mortgage bond for Rs.7,000 carry- 
ing interest at 1 per cent per mensem compoundable every 6 months. 
In a suit instituted on the bond, a sum of Rs.22,170-9-6 was claimed. 
The-defendant contested the suit but ultimately the parties entered 
into a compromise by which a decree was made for Rs.11,500 pay- 
able by yearly instalments of Rs.1,100. These instalments were to 
be paid on June 30 of each succeeding year commencing with June 
30, 1920. It was provided that in case of default in payment of 
any one instalment the entire decretal amount remaining unpaid 
would become immediately payable, and the decree-holder would be 
entitled to interest at the rate of 2 per cent per mensem from the 
date of the decree. A decree followed in terms of the compromise. 
The judgment-debtor paid certain instalments and a sum of Rs.3,800 
remained unpaid. This, the decree-holder sought to recover with 
interest at 2 per cent per mensem in the compromise. 

The judgment-debtor objected to the execution on the ground 
that the stipulation as to payment of interest at 2 per cent per men- 
sem was in the nature of a penalty and it could not be enforced 
against him. 

The first point that we have to decide is whether Section 74 
applies to the circumstances like the present. = 

Section 74 in terms applies to the case of a contract and begins 


by saying, “When a contract has been broken”. Two views have. 


~ | 
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been urged before us. One view is that a decree based on a com- 
promise, in spite of the fact that it is a decree, is in substance, a 
contract and therefore Section 74 should be applied toa consent 
decree. The other view that has been urged before us is that, 
whether it is based on a contract or not, a decree is a decree after all 
and no court executing a decree can go behind it. 


There seems to be an apparent conflict between these two views 


and we have to find out which view we have to accept. 


If we consider the nature of a compromise decree we shall be 
able to arrive at a satisfactory conclusion. 


Order XXIII, Rule 3 deals with 2 compromise decree. It 
says: 

Where it is proved to the satisfaction of the court that a suit 
has been adjusted wholly or in part by any lawful agreement or 
compromise, the court shall record such agreement, 
compromise , and shall pass a decree in accordance there- 
with so far as it relates to the suit. 

It will be noticed that the court has to do two things when a 
compromise is produced before it. It has to find out whether the 
compromise or agreement is a lawful one, and the second is to pass 
a decree in accordance with the agreement or compromise. Be- 
yond finding out whether the agreement or compromise is lawful 
or not, the court is left with no choice in the matter. An agree- 
ment which contains a penal clause is not necessarily an unlawful 
compromise and in the case of the stipulation contained in the com- 
promise already quoted, there was nothing unlawful. A party may 
very well agree that in case of default of payment on a due date, he 
would pay a certain rate of interest, not only from the date of de- 
fault but from a date prior to that, namely, from the date of the- 
decree. As we have said, there is nothing unlawful in this agree- 
ment. ‘Thus, an agreement like this must be recorded by the court 
and a decree must be passed in terms of the compromise or agree- 
ment, i 


By Section 96 of the Civil Procedure Code an appeal is allowed 
against a decree, but none is allowed against a decree passed on com- 
promise. Sub-scction (3) says, “No appeal shall lie from a decree 
passed by the court with the consent of parties.” Thus, not only 
a court of original jurisdiction but also the appellate court is 
debarred from looking into the terms of the compromise which 
is lawful but contains a penal clause. 


The result of the compromise decree is that the court is 
precluded from coming to any conclusion of its own and it has 
to accept a lawful compromise arrived by the parties. This is 
the function of the court before which a compromise is pro- 
duced. i 


” 
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In executing such a decree, the court gives effect to the 
terms arrived at by the parties, although these terms have not 
been formulated by the court itself. If a question should arise 
as to the satisfaction or discharge of such a decree, the matter 
can be considered only by the court executing the decree and 
not in a separate suit. (Vide Section 47 of the Code of Civil 
Procedure). 

The question now is, whether the court executing the decree in 
_ deciding whether the decree has been satisfied or not, can say that the 


"payment of a certain amount of money which does not contain any 


penal interest or which contains only a part of the penal interest, is 
sufficiently good for the discharge of the decree. If, for example, in 
the case before us, the court may choose to say that instead of 2 per 
cent interest, | per cent interest would be a reasonable amount to be 
paid in the circumstances of the case, it may call upon the judgment- 
debtor to pay that amount of the interest and no more. Jf the 


court chooses to act like that, and on receipt of the amount thus: 


found due, it declares that the decree has been satisfied, it does so 
declare as 2 court executing the decree and does not in making the 
declaration in any way go against the terms of the decree. 


Section 74 applies in terms to a contract, but, in the case of a 
compromise decree, what is there before the court but a contract 
pure and simple? I have already stated that the court has not exer- 
cised its mind at all in selecting how the case should terminate. In 
making the decree the court has not exercised its judgment at ll. 
If that is so, I fail to see how the decree ceases to be a contract when, 
essentially, it is a matter of contract and nothing else. “Section 74 of 
the Contract Act does not say that the relief to be granted under it 
is confined to a suit. Therefore, in executing the compromise de- 
' cree, there is nothing i in Section 74 which prevents a court from 
applying that section to the case before it, Thus, on general princi- 
ples, and on the language of the law, I am clearly of opinion that the 
answer to the question No. 1 should be given in the affirmative. 


Coming to authorities, I shall first consider the case decided in 
this Court. ‘There are two cases which are directly applicable and 
the earlier is Raghunandan v. Ghulam Ala-ud-dis'. The judgment 
on the point is rather short. The fact was that on the compromise 
decree an agreement had been made to pay interest at 3 per cent per 
mensem in case of default of payment on a particular date. Two 
learned Judges of this Court held that the interest, however hard the 
terms, must be paid, because the court could not go behind the terms 
of the decree. ‘Their Lordships professed to follow a case of the 
Calcutta High Court, namely, Kalipada Sarker v. Hari Moben 
DaleP. But the facts of that case were entirely different. In that 
case, the plea had been taken that one of the parties was not properly 

1L L R. 46 AIL 571 3I L. R. 44 Cal. 627 
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represented in the suit and therefore the decree could not be exe- 
cuted against him. That was a matter which could not be taken 
cognizance of by the court under Section 47 of the Code of Civil 
Procedure. The question could be raised only by a separate suit. 
The Calcutta case therefore was no authority for no view expressed 
by the two learned Judges of this Court in Reghunendan v. Ghulam 
Ala-ud-din. 

The other case in this Court is Kishen Prasad v. Kunj Bebar. 
It must be admitted at the outset that the opinion expressed there 
was an obiter dictum, because the actual decision of the case was 
not based upon the opinion expressed. Nonetheless, two Judges of 
this Court (including myself) came to the conclusion that Section 
74 of the Indian Contract Act applied to a compromise decree. I 
pointed out in my judgment in that case, that the court embodying 
the terms of a decree had no discretion to use and was bound to 
record the contract as it stood if that contract happened to be law- 


‘ful. The question of Section 47 was not raised in that case and 


‘was not considered. But I have already expressed the opinion that 
the plea of penalty can be properly raised within the purview of 
Section 47 of the Code of Civil Procedure. 

Coming to other courts, the Lahore High Court in two cases 
has accepted the view that the terms of a compromise decree can be 
interfered with in execution. The earlier case is Chhunna Mal ` 
v. Hanuman Bakhsh* and the latter case is Jwala Ram v. Mathra 
Das’. In Bombay, the opinion was at one time entertained that 
a compromise decree, being a decree, no plea could be taken that it 
contained a penal clause which should be relieved against. ‘This 
view was taken in Shirekuli v. Mabablyes. But in Krishna Bai y. 
Hari Govind" a Full Bench of that court dissented from this view. 
It is true that the case before the Full Bench did not arise out of 
an execution proceeding, but it arose out of a regular suit, but 
the principle applied. If the terms of the compromise were sacro- 
sanct, they could not be interfered with even in a subsequent suit. 
Their Lordships of the Bombay High Court in the Full Bench case 
doubted the correctness of the principle on which the case in 10 
Bom. 435 had been decided. 

In Madras, the view has been uniformly taken that in execu- 
tion of a decree the executing court could see whether the compro- 
mise contained any penal clause or not. The latest case on the 
point is S+ R. Jaya Rao v. Venhatenarain®, 

In Calcutta, the same view has been taken not only in suits 
but also in execution proceedings. Surendra Nath Banerji v. The 
Secretary of State for India in Council? was the case of an execu- 


*24 AL. J. 210 tA. L R. 1927 Lah. 659 
"A. L R 1931 Lah 696 "L L. R. 10 Bom. 435 
"L L R. 31 Bom 15 180 L G 925 
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“was the case of a suit. l 

The Patna High Court, in Jitendra Nath Chatterji v. Mt. 
Jasoda Sabun™ has agreed with the Bombay cage, in 10 Bom. 435 
already referred to and holds that in a court executing the decree the 
plea that there was a penal clause in the agreement could not be 
entertained. 

On principle considered and on the majority of decided cases 
I am clearly of opinion that Section 74 does apply to the case of 
the compromise decree. In entertaining a plea that one of the terms 
. of the compromise contains a penal clause, the court executing the 
decree does not really go behind the decree, but it finds out, as it is 
entitled to find out, on payment of what amount the decree should 
be discharged. I would answer the question No. 1 accordingly. 

In view of my opinion entertained on question No. 1 ques- 
tion No. 2 does not arise. I would answer the reference accord- 
ingly. 

i KinG, J.—I agree that the first auescee should be answered in 
the affirmative. 

NIAMATULLAH, J.—I agree saeni with the views expres- 
sed by the Hon. A. C. J., but I would like to add a few observa- 
tions of my own on the principal question which calls for decision in 
this reference. It seems to have been assumed by the learned Judges 
who decided Raghunandan v. Ghulam Ala-nd-din™ that if the court 
executing the decree applies Section 74, Indian Contract Act, to a 


Kist, J. 


compromis which has become merged in a decree, it must neces- - 


sarily interfere with the decree itself. ‘The argument of the learned 
counsel for the respondent proceeded on the same assumption. In 
my opinion Section 74 of the Indian Contract Act, viewed in its 
proper perspective, does not involve any interference- with the de- 
cree when applied to a compromise on which a decree is passed. 

Section 74 enacts the rule that 

if a contract contain any stipulation by way of penalty, the party 
complaining of the breach is entitled to receive from the party 
who has broken the contract a reasonable compensation not ex- 
ceeding the penalty stipulated for. 

Parties to every contract containing a stipulation by way of 
penalty have rights and are subject to obligations mentioned in Sec- 
tion 74, which are part.and parcel of every such contract which 
should be deemed to include a proviso, imported by Section 74, to 
the effect that the party complaining of the breach is entitled to rea- 
sonable compensation not exceeding the penalty but is not entitled 
to enforce the penalty stipulated for in the contract. Where such a 
contract is embodied in a compromise which is recorded under Order 
23, Rule 3 of the Code of Civil Procedure the decree should be 
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‘deemed to be giving effect to the compromise with the legal incident 


arising from Section 74, namely, that the party complaining of the 
breach is not entitled to enforce the penal clause but is entitled only 
to reasonable compensation not exceeding the penalty stipulated 
for. 

What is reasonable compensation is to be determined whenever 
a dispute arises and the contract is sought to be enforced. The court 
executing the compromise decree can only enforce covenants either 
expressly mentioned in the compromise or therein implied from the 
legal incident attaching to the compromise on which the decree is 
based. In determining the compensation to which the party com- 
plaining of the breach of the contract is entitled the court executing 
the decree is not going behind the decree. Its action may seemingly 
appear to amount to interference with the apparent tenor-of the 
decree. In reality, however, far from interfering with the décre¢ 
the court is giving effect to it in accordance with its real legal im- 


port. In this view I do not think it necessary to hold that the well- > 
established rule that a court executing the decree cannot go behind: 


it admits of exceptions or that an exception would be grafted on that 
rule if Section 74 of the Indian Contract Act, be applied to a com- 
promise which has become merged in the decree. Nor do I think, 
for the reasons already stated, that there is any conflict between the 
aforesaid rule and the view that, acting under Section -74 of the 
Indian Contract Act, a court executing a decree can relieve against 
the penal ee contained in the compromise. l 
For 
the first question referred to this Bench in the affirmative. I also 


` agree that the second question does not arise. 


. 1933 


~ Jem 12 


By THE CourT—Let a copy of the judgments be sent to the 
Division Bench which made the reference as our answer to the ques- 
tions referred for decision. 


KHAIR-UN-NISSA BIBI (Judgment-debtor) 
Versus 
OUDH COMMERCIAL BANK, FYZABAD (Decree-bolder)* 


Civil Procedure Code, Sec. 145—Secturity bond—Filed in conrt to obtain 
stey order—Whether can be enforced against property directly by 
execution—W bether separate suit for sale mecessery. 

The appellant instituted a suit to obtain a declaration that she 
was not bound by the first final decree for sale passed in a mort- 
gage suit. Her suit having been dismissed, she filed an appeal in 
the High Court and applied for an order restraining the respon- 
dent from executing the decree for sale. The following order was 
made on the application:—‘The appellant will be required to file 
an additional security for Rs.6,000 for payment of interest as 

*E. F. A. 431 of 1931 7 


ese reasons J agree with the Hon. A. C. J. in answering’ 
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compensation on that portion of the decree which does not bear 
“interest for the period for which the recovery of the decretal 
money may be deleyed and the Bank [present respondent] will be 
entitled to enforce the security if the appeal is dismissed but not 
otherwise. The Security Bond which was given by the appellant 
distinctly stated that the respondent would be entitled to realise 
the security. On the appeal being dismissed the respondent applied 
to the court to which the security had been furnished to order 
sale of the property in execution proceedings. Held, that it was 
-only after the dismissal of the appeal that the liability of the 
appellant could have béen determined, and the ocder in its nature 
was declaratory (as the court never passed any order that the res- 
pondent was to realise the sum of Rs.6,000 or any thing less than 
that by way of compensation from a t by virtue of that 
very order, and was therefore not itself executable as an order; 

_ ~and the remedy of the respondent lay in the institution of a suit 

a for -sale of the property mortgaged by the appellant. ; 

oes Amir v. Mabadeo Prashad, I; L. R. 39 All. 225, Beti Mabalak- 
7 | Shmi Bai v. Baden Singh, I. L. R. 45 All. 649, Re} Raghuber 

Singh v. Jai Indra Babedur Singh, I. L. R. 42 AJL 158, Rom 
~- Kishen v. Lalta Singh, 26 A. L. J. 1160 discussed. 


> ExecuTIon Fmst APPEAL from a decree of Basu C. DeB 
BaNERJI, Subordinate Judge of Azamgarh. 

The following is the Referring Order:— 

- NtAmMATULLAas and BENNET, JJ.—This is an execution first appeal in 
which the following point of law has arisen:— - 
_ “Is it necessary that a regular suit should be brought for the 
enforcement of a hypothecation lien on immovable property mortga 
as security in a suit or is it open to the court to which the security 
been furnished to order sale of the property in execution proceedings 
without a separate suit being brought to enforce the hypothecation lien?” 

It appears to us that there is a conflict of authority on this point 
between certain rulings of this Court. 

In Amir v: Mabsdeo Prasbad, 1. L. R. 39 AIL 225, it was laid down 
that a regular suit is necessary. It is true that in that case the equity 
of redemption had passed from the surety to a third person, but the 
ruling did not limit the principle to that particular case. On the other 
hand it was laid down in Beti Mabalakshmi Bai v. Baden Singh, L L. R. 
45 All. 649, that there was no need to file 2 separate suit and that the 
enforcement of a hypothecation lien could be made by the court to which 
the surety had been furnished. The correctness of the latter ruling has 
been doubted in Snksemeri Devi v. Mugneerem Bhenger and Co., L L. R. 
.§4 Cal. 1, in which it was said that this ruling was inconsistent with a 
dictum of their Lordships of the Privy Council in Rej Raghuber Singh v: 
Jai Indra Babadur Singh, I. L. R. 42 AlL 158, a ruling which 45 All. 649 
purported to follow. In view ‘of this conflict between two rulings of 
this Court we direct that this appeal should be laid before the Hon’ble 
the Chief Justice for orders for the formation of a larger Bench to decidé 


this appeal. There is no other point raised in this appeal except this ` 


point of law. : 
AP à 
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Mukhtar Abmad and S. N. Gupta for the appellant. ' 

Shabd Seran for the respondent. i 

The judgment of the Court was delivered by À 

Muxerjt, A. C. J.—This appeal has been referred to us by a 
Bench of two learned Judges of this Court because the point in- 
volved is of importance and it was thought necessary that the law 
on the point should be laid down by a Full Bench. 

The facts of the case will have to be stated at some length in 
order to appreciate the point or points of law that arise. 

The Qudh Commercial Bank obtained a decree for sale in suit 
No. 50 of 1913 of the court of the Subordinate Judge of Fyzabad 
against Riasat Husain and Saleha Bibi. The suit was based on a 


mortgage bond. The final decree in the suit was passed on Decem-_ - 


ber 16, 1915. Execution was taken out and Khair-un-nissa- Bibi. 
who is the appellant before us, was impleaded as an heir to one of the 
deceased judgment-debtors. She, however, it appears, claimed some 
of the property mortgaged in her own right and therefore she insti- 
tuted a suit, being suit No. 383 of 1923, in the court of the Subordi- 
nate Judge at Azamgarh, to obtain a declaration that she was not 
bound by the decree No. 50 of 1913 obtained in the court of the 
Subordinate Judge of Fyzabad by the Oudh Commercial Bank. Her 
suit was dismissed on April 18, 1925 and she ‘filed a first appeal, 
being appeal No. 313 of 1925, in this Court. The Oudh Commer- 
cial Bank having taken out execution of the decree No. 50 of 1913 


obtained by it, Khair-un-nissa Bibi applied to this Court for an ~ 


order of injunction restraining the Oudh Commercial Bank from 
executing its decree. In the course of the consideration of the appli- 
cations it transpired that a part of the decree obtained by the Oudh 
Commercial Bank did not carry any interest and it was pointed out 
to the court, on behalf of the Bank, that if the execution of the de- 
cree was stayed, the bank would suffer loss of interest. The amount 
which did not carry interest was about Rs.27,000 and the learned 
Judges. of this Court calculated that in the course of the average 
period of the pendency of a first appeal the Oudh Bank would lose 
a sum of Rs.6,000 in interest, the sum being calculated at 6 per cent 
per annum. The plaintiff was told that her application for stay of 
execution would be granted if she executed a secutity bond in a sum 
not less than Rs.6,000 to secure the loss of interest. Such a security 
bond was furnished on May 14, 1926, and the execution of the de- 
cree No. 50 of 1913 was stayed by issue of a temporary injunction. 
Khair-un-nissa Bibi’s appeal was eventually dismissed by this 
Court.. The Bank brought the property, as to hich it had obtained 
an order for sale, to sale and realised a large amount of money. 


_ Theteafter it proceeded to execute the decree No. 383 of 1923 with 


to Rs.6,000 by sale of the property which Khair-un-nissa 
Bibi had hypothecated under the security bond of May 14, 1926. 


` 
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- An objection was taken by Khair-un-nissa Bibi that it was not 
open to the Bank to bring the property to sale without a suit. The 
objection was dismissed and she has filed the appeal now before us. 

The question to be determined is whether for the realisation of 
the security given on May 14, 1926, by Khair-un-nissa Bibi, the 
Oudh Commercial Bank should have recourse to a suit or whether it 
can execute any decree or order, and if so, what decree or order. 

Before the learned Judges hearing the appeal as a Division 
Bench several rulings were cited and we have to consider the bearing 
of those rulings on the question before us. 

The rulings that were cited before the learned Judges _ related 
mostly to securities furnished by third parties as sureties, under the 
Civil Procedure Code of 1908. 

To start with, we have got the case of Mukta Prasad v. Maba- 
deo, Prasad! which is the same as 14 A. L. J. 385. In this case the 
person who offered security was one Mahadeo Prasad. He not only 
made himself personally liable but also hypothecated some property. 
The learned Judges of this Court (Piggott and Walsh, JJ.) treated 
the case as if there was no hypothecation of property by way of 
security, but only a personal liability. Their Lordships held that, in 
the circumstances, there was no bar to the decree being executed per- 
sonally against Mahadeo Prasad nor was there any bar to the pro- 
perty of Mahadeo Prasad (which had been mentioned in the 
bond) being attached and sold. This case therefore is no guide to 
a 


The next case is that of Amir v. Mabadeo Prasad? decided 

by Richards, C. J. and Banerji, J. This was a case in which a 
third party stood surety and mortgaged his property. Their 
Lordships definitely held that the earlier case (I. L. R. 38 All. 327) 

was decided according to its peculiar circumstances and in the case 
before their Lordships, Jagannath’s property could be sold only 
by means of a suit and not in execution of the decree. Raj Raghu- 
bar Singh v. Jai Indra Babadur Singh? is a decision of their Lord- 
ships of the Privy Council. In this case the surety agreed that the 
mesne profits to be decreed in favour of the opposite party might 
be realised from his property. The security bond was given in 
favour of the court and not in favour of any individual, Their 
Lordships said that Section 145 of the Civil Procedure Code did not 
apply. Their Lordships pointed out that there was no mortgage 
because there was no mortgagee. In the circumstances, their 
Lordships held that the only way to enforce the security was by 
execution. ‘Their Lordships pointed out that in the case of securi- 
ties, given in accordance with the forms to be found in appendix 
(g) Nos. 2 and 3 of the Civil Procedure Code 1908, no difficulty like 
the one that arose in the case before their Lordships could arise, be- 
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cause in documents executed according to the forms some individual 
would be mentioned as the mortgagee. 

The next case that we have been asked to consider is the case 
of Beti Mabalakshmi Bai v. Badan Singh‘. Two learned Judges of 
this Court (Walsh and Kanhaiya Lal, JJ.) purported to follow the 
case of Raj Ragbuber Singh v. Jai Indra Babadur Singh. The 
main reason that guided their Lordships was that the bond before 
them, like the bond in Raj Reghubar Singh v. Jai Indra Babadur 
Singh, had no mortgagee mentioned therein. At page 652 there 
occur the following words:— : 

The security bond does not purport to have been executed in 
favour of the decree-holder. It contains an undertaking given 
to an appellate court which granted the stay of execution subject 
to the production of such security. 

There is no doubt a remark at page 651 of the report as fol- 
lows:— 

In the clause, ‘to the extent to which he has rendered himself 
liable’ the word ‘personally’ was added by the present Code of 

- Civil Procedure, but by the addition of that word it could hardly 
have been intended to limit the enforcement of che security to 
a personal liability, for forms 2, 3 and 4 appendix G, appended 
to the Code of Civil Procedure, provide for the hypothecation 
of property to secure the performance of the obligation under- 
_ taken by the surety. 

If by this remark their Lordships meant to say that where a 
surety gave a mortgage Section 145 of the Civil Procedure Code 
would be a sufficient warrant for selling the mortgaged property in 
cxecution, we would respectfully dissent from that view. We are 
tortified in our opinion by what fell from their Lordships of the 
Privy Council in Raj Rag Singh v. Jai Indra Bahadur Singhs 
and by the plain language of Section 145 itself. 

In Ram Kishun v. Lalta Singh" it was laid down, at page 1163, 
that the security furnished, if it had to be realised from the property 
given as security, the realisation must be by 2 suit and not in the 
execution department. ‘The actual words used are “It is also clear 
that if he executed a valid hypothecation bond as security, the charge 
could be enforced by a separate suit.” To this decision one of us 
Was a party. 

In the case before us the security was furnished not by a third 
party but by a party to the litigation. The question is G Are in 
the circumstances stated, the remedy of the Bank is by a suit or by 
execution of a decree or order. 

There is no decree or order which directs Khair-un<nissa Bibi 
to pay a sum of Rs.6,000 or any sum of money to the Oudh Cém- 


_ mercial Bank, except such amount as was decreed against her for 
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costs of the two courts. The order as to securi ity need not be 
quoted at length but the following quotations will show the nature 
of it:— 

The third objection is that a portion of Lo ey ere 
terest and if the sale is stayed and the Bank prevented from 
reglising the decretal money, considerable loss will accrue to the 
Bank. 


The quotation shows the argument of the Bank against the 
passing of an order staying execution of the decree No. 50 of 1913. 
The following extract from the same judgment will show the reason. 
that led the Hon’ble Judges to make an order. as to security: 

As regards the interest which the Bank claims to~be entitled 
to as compensation for the delay in executing the decree it seems 
desirable that the Bank should be allowed interest at 6 per cent. on 
that portion of the decretal money which bears no interest, as 
compensation for the delay which would accrue if the sale be 
stayed. The amount of such interest for 2 period of three years 
will approximately amount to Rs.6,000. 

This then was the reason why the appellant was called upon to 
furnish security in the amount of Rs.6,000. The following is the 
order that was made on the application: — 

The appellant will be required to file an additional security 
for Rs.6,000 for payment of interest as compensation on that 
portion of the decree which does not bear interest for the peri 
for which the recovery of the decretal money mey be delayed and 
the Bank will be entitled to enforce the security if the appeal is 
dismissed but not otherwise. 

We may take it that on the security being furnished on May 14, 
1926, the Division Bench passed an order staying the sale till the 
decision of the appeal No. 313 of 1925. 

On the facts stated above, it seems to be clear to us that there is 
no order directing Khair-un-nissa Bibi to pay the amount of 
Rs.6,000 to the Oudh Commercial Bank that could be executed by 
the Bank against Khair-un-nissa Bibi. It was argued that the order 
quoted was itself executable as an order, but the order, in its na- 
ture, is declaratory. It declared that if the appellant Khair-un- 
nissa Bibi furnished the security the impending sale would be stayed 
and the Bank would be entitled to recover compensation, at the 
rate of 6 per cent interest, on the amount of money which did not 


cerry interest. The amount of money which the Bank could ° 


realise by way of compensation was not Rs.6,000 but depended on 
the sah during which the execution of the decree No. 50 of 1913 
might be stayed. As a matter of fact, the appeal was decided in 
Jess than three years, that is to say, in January 1929. It is Sere 
after the dismissal of the appeal that the liability of Khair-un 

Bibi could have been determined. Evidently there is no “order” 
which professed to determine that liability ‘and to direct Khair-un 
nisa Bibi to pay anything to the Oudh Commercial Bank by way 


— 
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of compensation. In the circumstances, it is difficult for us to say 
how the Bank could execute what it supposed to be a decree or order 
standing in its favour in the manner it is sought to execute it. The 
remedy declared by the order of the High Court dated April 6, 
1926 lay, in our opinion, in the institution of a suit for sale of the 
property mortgaged by Kair-un-nissa Bibi. 

e learned counsel for the respondent has laid great stress on 
the decision of their Lordships of the Privy Council in Raj Ragbu- 
ber Singh v. Jai Indra Babadur Singh®. He bas argued that in the 
case before us there is no mortgagee and therefore the security is to 
be realised by execution. To start with, the assumption is wrong 
that there is no mortgage. The security bond distinctly states that 
the Oudh Commercial Bank would be entitled to realise the security. 
Secondly, as we have pointed out, there is no decree or order that is 
capable of execution. Both these facts distinguish the case before us 
from the case before their Lordships of the Privy Council in I. L. R. 
42 All. 158. 

The learned counsel for the respondents has addressed us on the 
applicability of Section 47 of the Code of Civil Procedure. He has 
argued that as the controversy has arisen between the parties to the 
suit therefore the dispute that has arisen must be decided in execu- 
tion and not by way of a separate suit. But to this contention the 
clear answer is that there is no order or decree which can be exe- 
cuted. We have already pointed out that this Court never passed 
any order to the effect that the Oudh Commercial Bank was to 
realise the sum of Rs.6,000 or anything less than that by way of 
compensation from Khair-un-nissa Bibi, by virtue of that very 
order. As there is no order or decree in execution of which the 
question has arisen, Section 47 does not apply. Section 47 reads: 

All questions arising between the parties to the suit in which 
the decree was passed and relating to execution, discharge 
or satisfaction of the decree shall be determined by the court exe- 
cuting the decree and not by a separate suit. 

As there was no decree or order in existence, none could be 
executed. The decree which is sought to be executed, namely, the 
decree No. 383 of 1923, is a wholly different decree. It was the 
decree passed in Khair-un-nissa Bibi’s suit to obtain a declaration 
that the decree No. 50 of 1913 was not executable against her and 
the property belonging to her. ‘The decree in the appeal ended by 
dismissing the appeal and maintaining the order of dismissal of the 
suit. The only decree that could be executed was a decree for 
costs and it is not that decree which is being executed at the instance 
of the Oudh Commercial Bank. ‘The decree No. 50 of 1913 was a 
decree for realisation of the mortgage amount and that is not the 
decree under execution and the present controversy has not arisen 
either in execution of decree No. 50 of 1913 or in execution of 
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decree No. 383 of 1923. In this view there is no controversy which 
is to be settled by the application of Section 47 of the Code of 
Civil. Procedure. 

For the reasons given above we are of opinion that the res- 
pondent has misconceived his remedy and his application to realise 
Rs.6,000 from Khair-un-nissa Bibi in execution was not main- 
tainable. 

We allow the appeal, set aside the order of the court below and 
dismiss the respondent’s application for execution with costs 
throughout. 


Appeal allowed 


UDIT SINGH ano orHers (Defendants) 
Versus r 
RAM LAKHAN SINGH anp oTHeErs (Plaintiffs) * 
Civil Procedure Code, Schedule Il, Para 1—Case referred to arbitration 
- of three persons—Decision signed by them—Filed in conrt by one 
of them, who made statement on oath—Whetber decision emounted 
to awerd—Sec. 115—Award—Ormission to grent time to file objec- 
baka Teer irregularity. 
ition suit the parties made a statement in court to the 
Pai t three persons named by them should decide the case 
and the case might be referred to them. They further said that 
any out of the three gentlemen might come to court and state 
what was the decision arrived at by the three gentlemen to whom 
the case was referred. This was done and accordingly one of the 
three gentlemen appeared before the Subordinate Judge and made 
a statement on oath. He stated that he had consulted his col- 
leagues and had taken their signatures also on the written judg- 
ment; eld, that the proceedings amounted to a reference to arbi- 
tration and the result was an award by the three gentlemen. 


It is incumbent on the court to give the parties ten days’ time 
to file objections to the award and where no such time is granted, 
the court acts with material irregularity within the meaning of 
Section 115(¢) C. P. C, 

Civ REvIsIon from an order of J. C. Marm EsQ., Additional 
Subordinate Judge of Mirzapur. 

Shiva Prasad Sinba for the applicants. 

K. C. Métal for the opposite parties. 

The judgment of the Court was delivered by 

Mouxerji, A.C. J.—This is a petition in revision asking us 
to set aside an order of the learned Subordinate Judge accepting 


an award and directing a decree to be made in terms of the award 
dated December 23, 1931. 


*Civ. Rev. 203 of 1932 
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It appears that there was a partition suit before the learned 
Judge in the court below and on November 307 1931 the parties or 
some of them (it is stated before us that one of the applicants was 
not a party) made a statement in court to the effect that three per- 
sons named by them should decide the case and that the case might 
be referred to them. They further said that any gut of the three 
gentlemen might come to court and state what was the decision 
arrived at by the three gentlemen to whom the case was referred. 
This was done and accordingly one of the three gentlemen Mr. 
Kamta Prasad appeared before the Subordinate Judge and made a 
statement on oath. He stated that he had consulted his other 
colleagues and had taken their signatures also on the writtén judg- 
ment, 

' The learned counsel for the respondents had argued that it 
was not a reference to arbitration but a statement made under the 
Oaths Act. We do not agree with this view. 

The first question that arises for decision is whether this was 
a reference to arbitration and what was declared in writing and 
also in the statement by Mr. Kamta Prasad (both being identical) 
was or was not an award. We are of opinion that the proceed- 
ings amounted to a‘reference to arbitration and the result was 
an award by three gentlemen. In the circumstances the further 
question is whether it was not incumbent on the lower court to 
- give the parties ten days’ time to file objections to the award if” 
they were so inclined to do. It is common ground that no such 
time was granted. In the circumstances we hold that the learned 
Judge acted with material irregularity in the exercise of his 
jurisdiction. We allow the petition in revision and setting aside the 
order of December 23, 1931 send back the case to the court below 
for giving the parties ten days’ time from the date of the receipt of 
the record in the court below to file objections to the award and 
then to decide the objections that may be taken. Costs here and 
hereto will abide the result. 

. i Order set aside © 
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FULL BENCH 
JAGANNATH KUNWAR and ornes (Defendents) 
VETSHS 
l JAIPAL (Plaintif) * 
Mortgage—Usufrscinary mortgage—Further sums borrowed afterwards— 
Tacking deeds—When create charge. i 

Several owners of zamindari shares made a usufructuary mort- 
gage of their shares for 2 term of 15 years in favour of the pre- 
decessor-in-title of the appellants. Afterwards some of the mort- 
gagors borrowed further sums from the mortgagee and executed 
unregistered documents in which they agreed that they shall pay 
the amount due on the subsequently executed documents before 
they redeemed the prior mortgage. All these unregistered docu- 
ments except one were executed before the mortgagees purchased a 
share out of the property mortgaged to them. The respondent, 
who had purchased the shares of some of the mortgagors, brought 
a suit for redemption at a time when the integrity of the mort- 
gage had been broken by reason of the purchase by the mortgagee. 
Held, (1) that the language of the unregistered documents 
created further charges on the property previously mortgaged 
(Aditya Prashad v. Rem Raten Lal, (1930) A. L. J. 646 relied 
om); (2) that the stipulation on the part of the mortgagors con- 
tained in the unregistered documents that they would not mortgage 
or sell the property previously mortgaged till the money due on the 
subsequently executed documents had been paid meant that the 
previously mortgaged property was made security for the payment 
of the money subsequently borrowed; (3) that the respondent 
was entitled to redeem the shares purchased by him on payment 
of the proportionate amount due under the ‘prior mortgage and 
the amounts due under the subsequently executed documents, 
which created further charges; and the liability of the several 

shares should be separately determined. 

SECOND APPEAL from a decree of Panprr Rup KISHAN AGA, 
Additional Subordinate Judge of Allahabad, modifying a decree of 
Banu AxBsma Prasad Srivastava, Additional Munsif. 

The following is the Referring Order:— 

IQBaL Arman and Kiscu, JJ.—This is a defendant’s appeal arising 
out of a suit’for redemption of a mortgage. 

One Gobind Singh owned a 2 anna 8 pie share in certain villages. 
On his death each of his eight sons succeeded to a 4 pie share in the said 
property. On April 11, 1883, the descendants of seven of che eight sons 
af Gobind Singh mortgaged their shares amounting to 2 annas 4 pies with 
possession to one Harmangal Singh for Rs.600. The mortgage was for 
a period of 15 years. | 

i *S. A. 767 of 1930 
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The names of the seven sons of Gobind Singh whose descendants 
executed this mortgage were Ajit Singh, Ramghulam Singh, Dindayal 
Singh, Ramroshan Singh, Harnam Singh, Ahbaran Singh and Kalu 
Singh. 

On July 16, 1884, Mata Prasad Singh, grandson of Ajit Singh, bor- 
rowed a further sum of Rs.99 from Harmangal Singh bearing interest 
at the rate of Rs.2 per cent. per mensem repayable on Jeth Sudi 15, 
1292 Fasli (June 27; 1885) with interest at 2 per cent per mensem. 


On Kuar Badi 1, 1291 F. (September 6, 1884), Deonarain Singh 
and another Mata Prasad Singh, grandsons of Harnam Singh and 
Ramghulam Singh respectively, borrowed a further sum of Rs.85 from 
Harmangal Singh, bearing interest at the rate of Rs.2 per cent per men- 
sem, repayable on Jeth Sudi 30, 1292 F. (June 27, 1885) with interest at 
Rs.2 per cent. per mensem. 

On April 11, 1885, Bishnath Singh and Jageshar Singh, sons of 
Ramroshan Singh, borrowed a further sum of Rs.85 from Harmangal 
Singh bearing interest at the rate of Rs.2 per cent. per mensem, repay- 
able on Baisakh Badi 12, 1293 F. (Maý 15, 1886) with interest at Rs.2 
per cent. per mensem. 

On September 4, 1885 Sheokumar Singh, son of Kalu Singh, bor- 
rowed a further sum of Rs.50 from Harmangal Singh bearing interest at 
Rs.2 per cent. per mensem repayable on Jeth Sudi 30, 1292 Fasli (June 
16, 1886) with interest at Rs.2 per cent. per mensem. 


The documents under which the first and the third of the above 
sums were borrowed contained the recital “If perchance we do not pay 
the debt on the stipulated date the rate of interest will continue to be the 
same. As our share of zamindari of Taluqa Bibipur is mortgaged to the 
above named creditor together with other co-sharers for Rs.600 when 
we redeem this property we will pay this sum of Rs. with interest 
and then we will pay the mortgage money of the zemindari, and then 
the property will be redeemed.” 

The documents under which the second and the fourth sums were 
borrowed contained the recital “In consideration thereof our own share 
of zamindari property of villages Bibipur and Maharajpur and Deobra 
Chak Manohra, Bansipatti, Chak Jiwan Pargana Kiwai, district 
Allahabad, amounting to 4 pies which is mortgaged for Rs.600 together 
with shares of other co-sharers. When we redeem that property we will 
at first pay this money, principal with interest at Rs.2 per cent. per men- 
sem and then redeem that property. . . . . The date fixed for the 
payment of this money is - « . . « The interest before and 
after the date of stipulation will continue to run at Rs.2 per cent per 
mensem.” 

Between the dates of the third and fourth of these deeds the in-. 
tegrity of the mortgage of 1883 had been broken by reason of the pur- 
chase by the mortgagee himself of the equity of redemption in respect | 
of 2 2 pie share of the mortgaged property at a court-sale which was _ 
confirmed in June 1885. = a 

Harmangal Singh died 30 years before the institution of the suit 
and defendants 1-5 are his representatives in interest. an 


+ 
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The plaintiff had purchased the equity of redemption of the shares 
of Ajit Singh, Dindayal Singh, Ramroshan Singh and Harnam Singh at 
a court-sale on November 21, 1927, and he brought the suit out of 
which this appeal arises to redeem the whole of the mortgage, excluding 
the 2 pie share purchased by the mortgagee. 


The representatives in interest of the mortgagee conenndea that the 
plaintiff was not entitled to redeem the mortgage of 1883 with- 
out paying the principal and interest due under the four deeds mentioned 
above as well as the amount of the mortgage of 1883. 


In the trial court it was conceded by the learned counsel for the 
plaintiff that in view of the fact that the integrity of the mortgage had 
been broken the plaintif was not entitled to redeem more than the shares 
that he had purchased. The correctness of this proposition was not 
questioned in the lower appellate court, nor has this point been agitated 
before us. 


The trial court gave the plaintiff a decree for redemption of the 
shares purchased by him on payment of a proportionate share of the mort- 
gage of 1883 and the amounts due under the second and the fourth 
deeds mentioned above.. The learned Munsif held that while the second 
and the fourth deeds created a charge on the mortgaged property the first 
and the third deeds did not create a charge on the property mortgaged 
in 1883. 

On appeal by the plaintiff and cross-objection by the contesting 
defendants the learned Additional Subordinate Judge of Allahabad 
affirmed the decision of the trial court that the first and third deeds did 
not create a charge over the property mortgaged in 1883. He held that 
no doubt the intention of the persons executing those documents was 
to secure the money advanced by the hypothecation of the property and 
by tacking on these two mortgages to the mortgage of 1883, but that 
the language of the documents fell short of giving effect to this inten- 
tion. He further held that the plaintiff could not be called upon to pay 
the amount due on the second of the above deeds, because at the date 
on which this deed was executed the integrity of the mortgage had not 
been broken. He however held that the plaintiff was bound to pay a 
rateable share of the money due under the fourth deed as this deed had 
been executed after the integrity of the mortgage had been broken. He 
modified the decree of the trial court accordingly. 


The contesting defendants have come to this Court in second ap- 
peal on the ground that all four documents constituted a valid charge 
on the mortgaged property, and the plaintiff was not entitled to redeem 
his share of the mortgage of 1883 without paying the amounts due un- 
der the first three deeds mentioned above, besides the amount due on the 
fourth deed. 


The arguments addressed to us at the hearing of the appeal raised two 
important questions of law. The first point to be decided is whether 
the first and third deeds referred to above constituted a charge on the 

property mortgaged i in 1883.. According to the decision of a Full Bench 
of this Court in Lax Singh v. Remnandan, [1930] A. L. J. 156 they 
would not create a charge on the property mortgaged. The position, 
however, has been altered by a subsequent decision of their Lordships of 
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the Privy Council in Aditys Prasad v. Rem Ratan Lal, [1930] A. L. J. 
646. In the light of this decision it appears to us that it may be neces- 
sary to modify the view hitherto held by this Court as to what consti- 
tutes a tacking deed creating a charge on property previously mortgaged. 
Tt will be necessary in the present case to decide whether the first and 
third deeds created a charge upon the property or not. 

In the event of it being held that these two deeds created a charge 
on the mortgaged property and, in any case, in respect of the second of 
the deeds a further point arises for consideration. What is the effect of 
these deeds which, while executed by one or two of the original mort- 
gagors before the integrity of the mortgage had been broken, purported 
to create a further charge on the mortgaged property. If the decisions 
in Mubemmad Husain v. Sheodersben Das, [1907] 4 A. L. J. 176 and 
Torkesbwer v. Kalka Pathak, A. L. R. 1927 All. 144, are to be followed, 
it would seem that the execution of such a tacking bond by one or two 
of the mortgagors only will not preclude the mortgagors as a body from 
exercising ties right to redeem the earlier mortgage. In those cases, 
however, it does not appear that the integrity of the earlier mortgage had 
been broken at the tirne the suit was brought. It seems to us difficult 
to say that one mortgagor cannot further burden his own share in the 
equity of redemption and if the purchaser of that share, after the in- 
tegrity of the mortgage had been broken, can redeem it without paying 
such further charge, the mortgagee loses his security for such further 
charge. 

We think that the points of law raised by this appeal are of consi- 
derable importance and that it is desirable that they should be determined 
by a Full Bench of this Court. We accordingly direct that the case be 
laid before the Hon’ble Acting Chief Justice for the constitution of a 
Full Bench. 


Shiva Prasad Sinba for the appellants. 
Baleshweari Prasad for the respondents. 
The judgment of the Court was delivered by 


Muxeryi, A. C. J.—This appeal has been referred to a Full 
Bench because of some difficult points of law involved in it. The 
facts of the case briefly are these; One Govind Singh owned a 2 pies 
share in several villages. He had eight sons, namely, Rajpal, Ajit, 
Ram Ghulam, Din Dayal, Ram Roshan, Harnam, Abbaran and 
Kalu. All the sons except Rajpal made a usufructuary mortgage 
of a 2 annas 4 pies share for fifteen years with one Har Mangal - 
Singh. Harmangal Singh is now represented by the defendants in 
the suit out of which this appeal has arisen. The plaintiff, who 
is the respondent No. 1 in this appeal, has sued to recover the 
entire property mortgaged except a 2 pies share which was pur- 
chased by the mortgagee, on payment of a proportionate amount 
of the mortgage money, which was Rs.600. \ 


The plaintiff is the purchaser of 18-2|7 pies and the de is 
made up in this way: .He purchased the shares belonging to the 
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branches of Din Dayal, Ram Roshan, Harnam and Ajit. It 
appears that Kalu’s branch became extinct and the 4 pies share 
belonging to Kalu was inherited by the remaining seven branches. 
Thus the share of each branch was augmented by 4|7 pies. The 
{our branches who sold their shares to the plaintiff thus became 
entitled to 4X47 pies in addition to their original shares. Thus 
the plaintiff has become entitled to 18-2|7 pies. 

The plaintiffs suit was met with the plea that at different 
dates, to be presently mentioned, different branches of the mortga- 
gor’s family executed certain deeds by way of a further charge and 
that the plaintiff could not recover the property claimed without 
payment of the money borrowed by and due on foot of these deeds 
of further charge. These documents are as follows:— 


I—Mata Prasad Singh, grandson of Ajit, borrowed Rs.99 from 
Harmangal on July 16, 1884 and agreed to pay interest at 2 per 
cent per mensem. The money was repayable, initially, on June 27, 
1885 and in any case it was to be paid before the mortgage of 1883 
was redeemed. 

I—Deo Narain Singh, a grandson of Harnam Singh, and 
Mata Prasad, a grandson of Ram Ghulam, mortgaged between them 
a 4 pies share to Harmangal for Rs.85 on September 6, 1884, and 
agreed as to payment in almost similar terms to those agreed to by 
Mata Prasad in document No. I. 

TI—Bishnath and Jageshar Singh, sons of Ram Roshan, bor- 
rowed Rs.85 from Harmangal on April 11, 1885, on terms similar 
to the documents Nos. I and I. 


TV—Sheo Kumar Singh, son of Kalu Singh, borrowed Rs.50 
from Harmangal on September 4, 1885 on terms similar to the 
terms of the bonds Nos. I, I, I. 


The point that was seriously considered in the courts below was 
whether these four deeds created any charge on the properties 
mortgaged in 1883 and therefore the monies due on these bonds 
were repayable at the time of redemption of the mortgage deed of 
1883. 


The courts below have differed on this point. ‘The learned 
Munsif was of opinion that documents Nos. Il and IV created a 
charge and documents Nos. I and II did not. The learned Sub- 
ordinate Judge held that the documents I and IM did not create a 
charge, that document No. IV did create a charge and document 
No. I, although it did create a charge, was not operative inasmuch 
as when the document was executed the integrity of the mortgage 
“had not been broken. 


The documents have been translated for our benefit and we 
have perused them: They are more or less in the same language and 
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the important portions of the language used are these: 

When I redeem my zamindari share in taluga Bibipur.. 
which is mortgaged for Rs.600 to the aforesaid creditor 
I shall first pay this sum of Rs.99 together with interest and 
then I shall pay the mortgage money of the zamindari share. 
Until I pay up this amount I shall not sell or mortgage this mort- 
gaged zamindari._ 

This is an extract from the document No. I. In document 
No. Uf the following occurs: 

When we redeem this mortgage (of 1883) we shall first pay 
up this amount—principal and interest—at the rate of 2 per 
cent per mensem. Until we pay this amount we shall not mort- 
gage or sell the aforesaid zamindari. 

The following occurs in document No. II: 

When we or our heirs redeem the above-mentioned property 
(mortgaged in 1883) we shall first pay this sum together with 
interest, then the mortgaged zamindari aforesaid will be redeem- 
ed. Until the principal and interest of this deed are not paid we 
shall not mortgage or sell the aforesaid property. 

The following is an extract from document No. IV: 

When I redeem the mortgage (of 1883) I shall first pay up 

- this sum—principal and interest—at the rate of 2 per cent per. 
month. Until I pay up this amount I shall not mortgage or sell 
the aforesaid zamindari. 

The agreement that the mortgagor shall pay the amount due 
on the subsequently executed bond before he redeems the prior 
mortgage is an agreement to create a charge on the property previ- 
ously mortgaged. This was the view taken by their Lordships of the 
Privy Council in Aditya Prasad v. Rem Ratan La. In addition to 
the language which was found sufficient by their Lordships of the 
Privy Council to create a further charge, we have got the stipulation 
on the part of the mortgagors that they would not mortgage or sell 
the property previously mortgaged till the money due on the subse- 
quently executed document had been paid. The stipulation meant 


_that the previously mortgaged property was made security for the 


payment of the money subsequently borrowed. We are accordingly 
of opinion that all the four documents create further charges on 
the property mortgaged in 1883. 

The learned counsel for the respondents has urged that accord- 
ing to certain facts, which will be presently stated, a sale deed of 
July 28, 1920, by reason of the fact that it is registered and the four 
documents, Nos. I to IV, are unregistered, the sale deed has a 
priority over those documents under the provisions of Section 50 of 
the Registration Act. It appears that certain descendants of 


Gobind Singh belonging to the branches of Din Dayal, Ram Roshan 
411930] A. L J. 646 
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and Ajit sold their shares by the sale deed of July 28, 1920, for a 
sum of Rs.700 in favour of Harnam Singh’s branch and the plain- 
tiff. The sale deed makes no mention of the four deeds of further 
charge enumerated above although it mentions the mortgage of 
{883. Jaipal, the plaintiff and one of the purchasers under the deed 
of 1920, relinquished his rights acquired under the sale deed, in 
favour of his co-vendees (descendants of Harnam’s branch). 


Subsequently the members of Harnam’s branch made a mort- 
gage of the property acquired in 1920 and also their original shares, 
in favour of Jaipal. Jaipal brought a suit for sale on that mortgage 
and in execution of the decree that followed purchased the pro- 

himself. The argument therefore was advanced that the sale 
deed of 1920 for all practical purposes annulled the four unregis- 
tered documents. ‘This plea, however, was not raised before the 
arguments were addressed in the court of the Munsif. The learned 
Munsif noticed the fact that the plea had been raised very late. 
The belatedness of the plea precluded the defendants from raising 
the possible plea that the plaintif made the purchase of 1920 with 
notice of the pre-existing unregistered documents, We find that 
the plaintiff purchased with members of Harnam Singh’s branch 
and Harnam Singh’s branch belong to the same family to which the 
vendors belong. It is quite possible, therefore, that Harnam Singh’s 
branch, and through them the plaintiff, were all aware of the exis- 
tence of the four unregistered documents. The plaintiff in our 
opinion should have raised his plea, which he now wants to substan- 
tiate, as soon as the defendants pleaded the four unregistered docu- 
ments. In our opinion we should not allow the plaintiff now to 
raise the plea. 

The next point to be considered is what is the liability of the 
property under the four unregistered documents. 

Mr. Baleshwari Prasad has very correctly argued that for the 
purposes of determining the liability we should separate the several 
shares which belonged to the several branches. The fact that the 
defendants, the mortgagees, under the deed of 1883, purchased a 2 
pies share out of the property mortgaged to them, broke up the 


integrity of the mortgage and therefore it is not open to the plaintiff 


to redeem more than the share purchased by him. ‘That share, as 
we have already pointed out, is 18-2|7 pies. 


The document No. 1, the deed of further charge dated July” 
16, 1884, was executed by Ajit Singh’s branch and therefore the: 
original 4 pies share of Ajit Singh can be redeemed only on payment: 


of 1|7 of Rs.600 the mortgage money under the document dated 
July 16, 1884 (document No. 1). 

Din Dayal’s original share of 4 pies is free from any further 
charge because nobody belonging to his branch ever created any. 
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Therefore the 4 pies share originally belonging to Din Dayal may 
be redeemed on payment of only one-seventh portion of Rs.600. 

Ram Roshan Singh’s original 4 pies share is charged under docu- 
ment No. Il. This will therefore be redeemable on payment of 
1|7 of Rs.600 plus the amount payable under the document of April 
11, 1885. 


As to the further charge created by the document No. II dated 
September 6, 1884, that document was executed by two persons, 
namely, Deo Narain, gandson of Harnam, and Mata Prasad, grand- 
son of Ram Ghulam. Ram Ghulam’s 2 pies share is now in the 
possession of the defendants mortgagees. Harnam’s 2 pies share is 
liable to be redeemed and it would be redeemable on payment of 
1|14 portion of Rs.600, plus one half of the money due under the 
document No. II dated September 6, 1884. The other half of 
Harnam’s original share, namely 2 pies, is redeemable on payment 
of only 1/14 portion of Rs.600. , 

Kalu’s 4 pies share was inherited to the extent of 2-2|7 pies by 


‘the four branches of the plaintiff’s vendors. Kalu’s successors 


created the fourth further charge under the document No. IV dated 
September 4, 1885. The plaintiff would be entitled to redeem this 
2-2|7 pies share on payment of 4|7 share of 1|7 of Rs.600, plus 4|7 
of the amount due under document No. IV dated September 4, 
1885. 


We accordingly modify the decree of the courts below and 
make a decree under Order 34, Rule 7 of the Code of Civil Pro- 
cedure and grant six months’ time for payment. A fresh decree 
will be prepared in this court specifying the several amounts payable 
under the several documents in accordance with our judgment. The 
several portions redeemable under our decree will be specified separ- 
ately so that the different amounts chargeable to different properties 
may be clearly specified. Interest at the stipulated rate will be 
calculated up to the period of six months; thereafter interest will be 
payable, in case of delay in redemption, at 6 per cent per annum on 
the several bonds for further charge. In case of non-payment of 
the mortgage money it would be open to either of the parties to ask 
for the property mortgaged to be sold to recover the amount 
charged on several portions of the property. The mortgagee having 
succeeded must have his costs throughout and proportionate costs 
will be calculated in respect of the several items of property decreed 
for redemption so that the plaintiff in case of redemption will pay a 
proportionate amount of costs for each item redeemed by him. 

Decree modified. 
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RAM MOHAN LAL (Plaintiff) 
VETSUS ’ 
TASADDUQ HUSAIN anv oTHERs (Defendants) * 
Registration Act (XVI of 1908), Sec. 33 (c)—Provisions of —!m perative 

—Registering officer of Rempur State having no judicial powers— 

Whether ‘court or judge’—Execution and authentication of power 

of attorney before a commissioner—W bether suficient. 

Where the power of attorney authorising an agent to present 
a document for registration on behalf of his principal is executed 
before and authenticated by the registering officer of Rampur 
State, beld, that the registering officer not being invested with 
judicial powers to decide civil or criminal cases, was not a ‘court 
or judge’ within the meaning of Sec. 33(c) of the Registration Act. 
Sot Narain v. Sarju, 21 A. L. J. 925 relied on. 

In cases covered by Sec. 33(c) of the Registration Act, which 
provides for the manner in which a power of attorney is to be 
authenticated in a place outside British India, the power of at- 
torney must be executed before and authenticated by the officers 
named in Sec. 33(c) personally and execution and authentication 
before 2 Commissioner is not a sufficient compliance with that 
section. 

Sections 32 and 33 of the Registration Act relating to the pre- 
sentation of documents for registration are imperative and their 
provisions must be strictly followed, and where the agent who 
presents a mortgage deed for registration has not been authorized 
in the manner prescribed by the Act, the deed is invalid and can- 
not affect the immovable property to which it relates. Jambbu 
Prasad v. Mohd. Aftab Ali, I. L. R. 37 All. 49 followed. - 

First APPEAL from a decree of Basu GirisH Prasan, Subordi- 
nate Judge of Bareilly. 

P. L. Banerji and P. M. L. Verma for the appellant. 

G. S. Pathak for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a plaintiff’s appeal and arises out 
of a suit for enforcement of a mortgage deed dated June 4, 1917, 
executed by one Ali Bakhsh, who has since died and is now repre- 
sented by his son, Sheikh Tasadduq Husain, and his two daughters, 
Mst. Piari and Rashidan, defendants 1 to 3. Defendants 4 and S$ 
are transferees from the heirs of the mortgagor. The suit has been 
dismissed by the lower court on the ground that the mortgage deed 
is invalid, not having been registered in the manner required by the 
Indian Registration Act. 

Ali Bakhsh was an old man residing in Rampur and suffering 
from illness, which prevented his appearance before the State 
registering officer. The property to which the mortgage deed re- 

*F. A. 20 of 1930 
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lates is village Bhikaripur, Tahsil Baheri, District Bareilly, in Bri- 
tish India. The mortgage deed had to be registered by the Sub- 
registrar of Baheri. Ali Bakhsh executed the mortgage deed in 
Rampur, and in order to have it registered at Baheri he executed 
a, power-of-attorney in favour of his son Tasadduq Husain. The 
power-of-attorney in terms authorises Tasadduq Husain to present 
the deed on behalf of Ali Bakhsh before the Sub-registrar of 
Baheri. Ali Bakhsh, however, did not personally go to the State 
registrar but applied to him that the document may be registered 
at his house. The Sadr Registrar of Rampur State did not go to 
the place of Ali Bakhsh but deputed a commissioner to obtain 
acknowledgment of execution from him. Accordingly the com- 
missioner went to the house of Ali Bakhsh, who “admitted the 
execution and completion” of the power-of-attorney. On receipt 
of the document with the commissioner’s endorsement, the Sadr 
Registrar of Rampur registered it. 

The question of law which emerges from the manner of regis- 


. tration of the power-of-attorney described above is whether the 


power-of-attorney was properly ‘authenticated’ within the mean- 
ing of Section 33 of the Indian Registration Act. Section 32 of 
that Act makes it imperative that a document to be registered, 
shall be presented at the proper registration office by some person 
executing or claiming under the same, or by the representative or 
assign of such person, or by the agent of such person, representa- 
tive or assign, duly authorized by power-of-attorney executed and 
authenticated in the manner provided by Section 33 of the same 
Act.. The latter section provides that if the principal does not 
reside in British India at the time of executing the power-of-attor- 
ney, only an agent possessing a power-of-attorney “executed before 
and authenticated by a Notary Public, or any Court, Judge, Magis- 
trate, British Consul or Vice-Consul, or representative of His 
Majesty or of the Government of India” can present the document 
for registration under Section 32 of the Indian Registration Act. 
It is not disputed that Ali Bakhsh did not execute the power-of- 
attorney in favour of Tasadduq Husain before any of the authori- 
ties above mentioned. It is, however, argued that it was authenti- 
cated by the Sadar Registrar of Rampur State, who should be con- 
sidered to be a “Court or Judge” within the meaning of Section 33 
of the Indian Registration Act. We do not think that the Sadr 
Registrar of Rampur State can be considered to be a Judge or a 


- Court in the sense in which those words have been used in Section 


33. It was contended before us that, in so far as the Sadar Regis- 
trar of Rampur State is deemed to be a Court or a Judge according 
to the law of Rampur State, authentication by him is a sufficient 
compliance with the requirements of Section 33. There is nothing 
to show that such is the case. Reliance is placed on the Registration 
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Manual of Rampur State, Rule 107 of which empowers the Regis- 
trar to punish persons guilty of contempt in certain cases. We do 
not think a power of this kind will make a registering officer a 
Court or Judge. ‘There is nothing to show that he is invested with 
judicial powers to decide civil or criminal cases. It was held in 
Quecn-Enipress v. Ram Lal’ that a registrar acting under Section 
73 of the Indian Registration Act is not a Court, within the mean- 
ing of Section 195 of the Code of Civil Procedure. We have to 
construe the words “Court” and “Judge” occurring in Section 33 
of the Indian Registration Act as they were understood by the 
framers of that Act, and nothing has been shown to us to justify 
the assumption that the Sadar Registrar of Rampur State is a 
Court or Judge within the meaning of Section 33 of the Indian 
Registration Act. The case already referred to was followed by 
a Bench of this Court in Sat Narain v. Serju?, and we agree with 
the view taken in both the aforesaid cases. 

The appellant is confronted with another difficulty. Sec- 
tion 33 makes it imperative that the power-of-attorney authorising 
an agent to present a document for registration on behalf of his 
principal should be ‘executed before and authenticated’ by a Court 
or Judge, among other authorities named in the section. The Pro- 
viso to Section 33, and the Sub-sections 2 and 3 apply only to cases 
mentioned in Clauses (a) and (b) of that Section, which deal with 
powers-of-attorney to be executed and authenticated in British 
India, and do not apply to Clause (c), which provides for the 
manner in which a power-of-attorney is to be authenticated in a 
place outside British India. It is clear that, in such cases, the 
power-of-attorney must be executed before and authenticated by 
the officers named in Section 33(c) personally and execution and 
authentication before a commissioner is not a sufficient compliance 
with that Section. 

From what has been said above it is clear that Tasadduq Husain 
was not duly authorised to present the mortgage deed in suit before 
the Sub-Registrar of Baheri for registration on behalf of Ali 
Bakhsh. As held by their Lordships of the Privy Council in 
Jambhu Prasad v. Mubammad Aftab AIP, Sections 32 and 33 of 
the Registration Act relating to the presentation of documents for 
registration are imperative, and their provisions must be strictly 
followed; and where the agent who presented a mortgage deed for 
registration has not, been authorised in the manner prescribed by 
the Act, the deed is invalid and cannot affect the immovable pro- 
perty to which it relates. The suit has been rightly dismissed by 
the learned Subordinate Judge. This appeal is accordingly dis- 
missed with costs. 

Appeal dismissed 
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THE CANTONMENT BOARD, AGRA (Applicant) 
; versus 
KANHAIYA LAL (Opposite party) * 

Cantonment Act (II of 1924), Secs. 88 and 84—Matters relating to 
valuation, liability to assessment or taxation by Cantonment Board 
—Jurlsdiction of civil conrt excluded—Civil Procedure Code, Sec. 
47—Decree passed by Civil Court against Contonment Bosrd— 
Decree without jurisdictton under Cantonment Act—Whether 
validity can be challenged in execution proceedmes. 


The jurisdiction of the civil court is excluded in all matters re- 
lating to any valuation, assessment, lizbility to assessment or 
taxation by a Cantonment Board. 

A decree passed by a civil court against the Cantonment Board 
declaring that the clause in the lease, under which plaintiff had 
obtained land from the Cantonment Authority, with regard to 
the basis of taxation, was binding on the board and granting an 
injunction to this extent, was wholly ultra vires and could not be 
put into execution. 


EXECUTION Fist APPEAL from a decree of MauLvi MUHAM- 


"wap AQB Nomanl, Subordinate Judge-of Agra. 


P. L. Banerji and Benod Beheri Lal for the appellant. 

N. P. Asthena and G. Agarwala for the respondent. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal may be described as the Jast 
round in a protracted fight that has been taking place between 


Kanhaiya Lal and the Agra Cantonment Board over the amount of 
taxes to be assessed on the premises occupied by the said Kanhaiya 


_.Lal in the Agra Cantonment. The Cantonment Board is the ap- 


pellant in this case and the appeal arises out of proceedings in exe- 
cution of a decree obtained by Kanhaiya Lal against the Board. 

On August 1; 1919 a lease of certain land within the Canton- 
ment area in Agra was granted to Kanhaiya Lal by the Officer Com- 
mand‘ng, Agra Division, on behalf of the Secretary of State for a 
period of 25 years. 

Condition 7(2) of the lease was in the following terms:— 

That the lessee will keep separate and proper accounts of the 
income arising from the premises hereby demised and the build- 
ings erected thereon and that the same shall be accessible at all 
reasonable times to the Cantonment Authority or any person duly 
authorised in that behalf for the purpose of inspection, examina- 
tion, checking and copying. Taxation must be based upon the 
net profit of the lessee wii in occupation of the Sarai. 

“The taxes to which the premises are liable under the Canton- 
ments Act 1924 and notifications issued thereunder are house tax, 

*E. F. A. 132 of 1932 
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water tax and conservancy tax. The basis of the tax assessment is . 


“the “annual value” of the building. “Annual value” as appli- 
cable to the building in question, is defined in Section 64 of the 


actually let, or, where the building .... is not let..... might 
reasonably be expected to let from year to year”. 

The assessment to the various taxes payable by Kanhaiya Lal 
in respect of his premises was made accordingly. Kanhaiya Lal 
claimed that the Cantonment Board was bound by the clause in 
the lease that taxation must be based on the net profit of the lessee 
while in occupation of the Sarai. He accordingly instituted suit 
No. 34 of 1927 in the court of the Subordinate Judge, Agra, 
against the Cantonment Board in which he prayed for a declara- 
tion inter alig that the condition in the lease for payment of house 
and water taxes on the net income is binding on the defendant 
Board and that the Board is not entitled to realise from him more 
than Rs.2 per mensem as conservancy tax. He also prayed for an 
injunction restraining the Board from demanding and realising 
more than it is entitled to recover under the terms of his agree- 
' ment. The learned Subordinate Judge decreed the claim for dec- 
laration that the- clause of the lease with regard to the basing of the 
assessment to house and water taxes on net income was binding on 
the Board and for an injunction to this extent. He dismissed the 
rest of the plaintiff's suit. 

The Board did not appeal, but Kanhaiya Lal appealed to this 
Court in respect of the refusal of the trial court to grant him a de- 
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claration and injunction that the Board was not entitled to realise - 


more than Rs.2 per mensem in respect of conservancy tax. This 
appeal was heard by a Divisional Bench of this Court consisting of 
Banerji and King, JJ. and was dismissed on the ground that the 
civil court had no jurisdiction to question the liability of a person 
to be assessed or taxed and that the only method by which the 
plaintiff could challenge the order of the Cantonment Board was 
as provided in the rules made under the provisions of the Act for 
the assessment and collection of conservancy tax. These rules 
provide for an objection to the Cantonment Committee. Rule 11 
provides for an appeal against the order of the Cantonment autho- 
rity, while Rule-15 lays down that “no objection shall be taken as 
to an assessment nor shall the liability of a person to be assessed 
or taxed be questioned in any other manner or by any other autho- 
rity than is prescribed under this rule.” 

. Fortified by this decision with regard to the conservancy tax 
the Cantonment Board continued to assess Kanhaiya Lal to house 
and water taxes on the basis of gross rental. ‘The latter appealed to 
the District Magistrate in accordance with the provisions of Sec- 
tion 84 of the Cantonment Act on the ground that the decree of the 
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civil court in suit No. 34 of 1927 was binding on the Board and the 
Board could not therefore demand a higher rate of house and water 
taxes than it was entitled to demand under the terms of the decree. 
It was about the same time that Kanhaiya Lal had made his appli- 
cation for the execution of the decree for injunction against the 
Cantonment Board under Order XXI, Rule 22 C. B. C. which has 
given rise to the present appeal. Section 84 of the Cantonment 
Act empowers the officer hearing the appéal, if he entertains a 
reasonable doubt as to the liability to or the principle of assessment 
of tax, to refer the matter for the decision of the High Court. 
Under this provision the District Magistrate of Agra referred the 
matter to this Court. The reference came up before a Divisional 
Bench of this court consisting of Mukerji and Bennet, JJ. The 
answer given by this Court to the reference was that 
The Cantonment Board is authorised to assess the assessee for 
purposes of house tax and water rate, and other taxation if neccs- 
sary, on whatever basis is legal under the law and rules for the 
time being. The Cantonment Board is not limited in any way 
by the Clause 7(2) in the lease in question to make its basis of 
taxation on net profits. 

The learned Judges who decided the reference expressed them- 
selves as being in entire agreement with the view taken by the Bench 
that decided Kanhaiya Lal’s appeal as to the civil court having no 
jurisdiction to interfere with the assessment made by the Canton- 
ment Board. They pointed out that Section 84 of the Act provides 
for an appeal to the District Magistrate or to such other officer as 
may be empowered by the Local Government in this behalf and 
that Section 88 provides that the order of the appellate authority 
shall be final. They considered that these provisions in the Act 
also impliedly barred the jurisdiction of the civil court and that 
therefore the decision of the Subordinate Judge in the civil suit in 
question is a decision which is altogether without jurisdiction and 
of no effect. l 

The application for execution of the decree of the Subordi- 
pate Judge was made by Kanhaiya Lal on November 12, 1931, 
and the order under appeal rejecting the objection of the Board 
and asking the Cantonment Board “to observe and comply with the 
decree not to realise in excess of the agreement” was passed on 
December 12, 1931. This order, which is the order under appeal, 
was passed before the decision of the reference referred to` 
above. 


It is clear to us that the appeal must be allowed; We are in 
entire agreement with the view already taken by two Benches of 
this Court that the jurisdiction of the civil court is excluded in al] 
matters relating to any valuation, assessment, liability to assess- 
ment or taxation by a Cantonment Board. 
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It is contended on behalf of the respondent that the Canton- 
ment Board was competent to make a composition of the house 
and water taxes and that Kanhaiya Lal was entitled to ask the civil 
court to enforce such a composition agreement. To accept this 
contention would be to allow an evasion of the provisions of the 
Act by which jurisdiction of the civil court is excluded in matters 
relating to Cantonment taxation. It is clear to us that the only 
way in wbich Kanhaiya Lal could seek to enforce the terms of his 
lease with regard to the basis of taxation was to appeal from the 
order of assessment to the District Magistrate, which he has done, 
but without success. 

It is further contended that there being a subsisting decree 
against the Cantonment Board passed by a Civil Court the validity 
of the decree cannot be challenged in execution proceedings. We 
have, however, held, in agreement with the two other Benches of 
this Court, that the decree was wholly without jurisdiction and 
ultra vires. The Cantonment Board is therefore justified in asking 
the Court to ignore it as if it were non-existing. Such a decree can- 
not be put into execution. We accordingly allow the appeal. In 
all the circumstances of the case we direct that the parties do bear 
their own costs in both courts. 

Appeal allowed 


NATHU RAM (Defendant) 


Versus 
BABU SALIM ABDUL KARIM (Plaintiff) * 

Civil Procedure Code (V of 1908), Or. 5, R. 17—Provisions of— 
Mendatory—Summons delivered to defendant but be refused to sign 
acknowledgment—No summons affixed to door of defendant’s 
bouse—Irregulsrity in service of summons. 

Where the process server delivered a copy of the summons to 
the defendant in the court compound but the defendant refused 
to sign the acknowledgment and the process server then made a 
report to that effect to court, eld, that the provisions of Or. 5, 
R. 17 C. P. C. are mandatory, and no summons having been 
affixed to the door of the defendant’s house, there was irregula- 

rity in the service of summons. 
Gopaldas Girdharllal v. Sayad Islu, 46 I. C. 277 dissented from. 
Crv REvISION against the order of M. A. Ansari Esq., Judge 

of Small Cause Court, Aligarh. 


Panna Lal for the applicant. 
M. L. Chaturveds for the opposite party. 
The following judgment was ‘delivered by 
Tepar Arman, J.—This application in revision is directed 
against an order of the Small Cause Court Judge of Aligarh re- 
"Civ. Rev. 339 of 1932 
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jecting an application for the restoration of a suit filed by the 
defendant-applicant under Order 9, Rule 13 C. P. C. 
It cannot be disputed that the provisions of Order 9, Rule 13 


Narxu Rau of the Code of Civil Procedure are disjunctive and to entitle a 


kd 


Banu SALIM 


defendant to have an ex parte decree set aside he has to satisfy the 


Asov Karna Court either that the summons was not duly served on him or that 


Iqbal 
Abmed, J. 


he was prevented by any sufficient cause from appearing when the 
suit was called on for hearing. It is further to be noted that, in 
accordance with the proviso added to Rule 13 by this Court, an 
ex parte decree cannot be set aside merely on the ground of ir- 
regularity in the service of summons, if the court is satisfied, that 
the defendant knew or, but for his wilful conduct, would have 
known of the date of hearing in sufficient time to enable him to 
appear and answer the plaintiff’s claim. 


In the present case the date fixed for the hearing of the case 
was July 25, 1930. On July 9, 1930, the process server delivered 
a copy of the summons to the defendant-applicant in the court 
compound but the defendant refused to sign the acknowledg- 
ment and the process server then made a report to that effect to’ 
court. ‘The process server was examined as a witness in the case 
and he testified to this fact. It is contended by the learned coun- 
sel for the applicant that the summons was not duly served on the . 
applicant. The object of serving a summons is that the defendant 
may have knowledge of the institution of the suit in sufficient 
time before the date fixed for the hearing, so that he may defend 
the suit, and the procedure laid down for the service of sum- 
monses is intended to guard against fraud and ensure that the 
proper person has been served. ‘There are three modes prescribed 
by the Code for serving a summons:—(1) by delivering or ten- 
dering a copy of the summons to the person intended to be 
served or to his agent or to any adult male member of the family 
of the defendant, (2) by affixing a copy of the summons on the 
door of the defendant’s residence or place of business (Order 2, 
Rule 17 C. P. C.), and (3) by effecting substituted service as laid 
down by Order 5, Rule 20 .C. P. C. It is further clear that all 
available steps to effect personal service must be made before resort 
can be had to the provisions of Order 5, Rule 17 C. P. C. and simi- 
larly substituted service can only be resorted to if the attempt to 
cffect service in the first two modes has failed. It is further pro- 
vided by Order 5, Rule 16 that when service is effected in the first 
mode noted above, it is the duty of the process server to take the 
signature of the person to whom the summons is delivered or ten- 
dered to an acknowledgment of service endorsed on the original 
summons. If the person refuses to append his signature, then a 
copy of the summons is to be affixed to a conspicuous part of the 
house in which the defendant ordinarily resides in accordance with 
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che provisions of Order 5, Rule 17 C. P. C. Having regard tothe Gm 
mandatory nature of the provisions of Rule 17 I am not prepared —— 
to hold that simply by delivery of a copy of the summons to the 17? 
defendant the service of the summons is duly made though the de- Naru Rax 
fendant refused to append his signature to the acknowledgment of iat 
service. On such refusal it is incumbent to effect service in the Anom. Kanns 
manner prescribed by Order 5, Rule 17 C. P. C. I, with all respect,  —- 
am unable to agree with the decision in Gopaldas Girdharilal ~. Pa 3. 
Sayad Islw*, in which it was held that whenever summons has been i 
delivered or tendered to the defendant personally 

the service is complete and no subsequent irregularity by the pro- 

cess-server. . such as the omismon of the process-server to 

obtain the signature of the defendant can undo it. 

The learned Additional Judicial Commissioner who decided 

the case did not take into consideration the mandatory nature of 
the provisions of Order 5, Rule 17 of the Code. 


In the present case it is admitted on all hands that on the re- 
fusal of the defendant-applicant to sign the acknowledgment no 
summons was affixed to the door of the defendant’s house. There 
i8 no escape from the conclusion therefore that the service of the 
summons was not duly made on the defendant-applicant, but the 
failure to effect service by affixing a copy of the summons to the 
door of the defendant’s residence was a mere irregularity in the 
service of summons and simply because of that irregularity the 
defendant-applicant was not entitled to have the ex parte decree 
set aside, if it was found that he knew or but for his wilful con- 
duct would have known of the date of the hearing of the suit. In 
the present case the learned small cause court Judge has found that 
the defendant-applicant “had notice of the plaintiff’s case on and 
after July 19, 1930”. ‘This finding in my judgment amounts to 
the finding that the defendant had full ae PS of the date fixed 
for the hearing of the suit and that by the mere irregularity in the 
service of the summons he was not prejudiced in any way nor pre- 
vented from defending the plaintiff’s claim. 

In view of this finding the order sought to be revised is per- 
fectly correct and I dismiss this application with costs. 


Application dismissed 
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BEATRICE HONOR AGATHA GOODAL (Petitioner) 
Š versus 
HARRY CHARLES DAVID GOODAL (Respondent) * 
Divorce Act (IV of 1869), Sec. 7—Age of.comsent—English Lew at date 
of marriage applicable—Sec. 49—Minor—Meaning of—Person wn- 
der 18 years. 
There is nothing in the Indian Divorce Act or the Indian 
Christian Marriage Act as regards the age of consent, and under 
Sec. 7 of the Indian Divorce Act the law on the subject is to be 
taken as that which was in force in England at the time of the 
marriage. Accordingly for a Christian marriage in India, which 
took place on October 2, 1926, the age of consent would be 12 
in the case of a girl, that being the state of law in England at the 
date of the marriage. i 
The word ‘minor’ in Sec. 49 of the Indian Divorce Act means 
a person under the age of 18. 
O. M. Chiene and Krishna Murari Lal for the petitioner. 
Hari Pal Varshni for the respondent. 
The following judgment was delivered by 
Youn, J.—Thuis is the petition of Mrs. Beatrice Goodal against 
her husband, Harry Charles David Goodal, for dissolution of her 
marriage to him on the ground of adultéry, desertion and cruelty. 
No written statement has been filed. Counsel for the respondent 
says he is not in a position to put his client in the box. The petition 
is undefended. The parties are Anglo-Indians domiciled in India, 
and last resided together at Cawnpore. This Court therefore has 
jurisdiction to hear and decide this petition. The marriage took 
place at All Saints Cathedral, Allahabad, on October 2, 1926. The 
petitioner was born on August 27, 1913. When this fact was 
brought to my attention on examining the pleadings I added an 
issue “was there a valid marriage; was the petitioner able to consent 
to the said marriage”. At the time of the marriage the petitioner 
was just 13 years old. The petitioner was married at this early a 
because the respondent seduced her under promise of marriage. The 
mother thought that it would be better under the circumstances to 
have the marriage celebrated. She gave the petitioner’s age as 
sixteen, 


There appears to be nothing either in the Indian Divorce Act 
or in the Indian Christian Marriage Act as regards the age of consent. 
Under Section 7 of the Indian Divorce Act the Indian High Courts 
bave to act, subject to the provisions contained in that Act, accord- 
ing to the principles and rules on which the court for divorce and 
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matrimonial causes in England for the time being atts and gives 
relief. It appears to me therefore that for a Christian marriage in 
India the age of consent at the date of this marriage would be 12 
in the case of a girl, that being the then state of the law in Eng- 
land at the date of this marriage. The answer to this issue is 
therefore that this marriage was a valid marriage and the petitioner 
consented to it. l 


With regard to the other issues of adultery, desertion and 
cruelty, the petitioner has givea evidence herself on the issues of 
desertion and cruelty. The marriage, as was not unnatural under 
the circumstances, was unhappy from the very beginning. The 
‘girl was very young, and the husband does not appear to have been 
tactful or kind. There is evidence that he beat his wife when she 
not unnaturally resisted his advances. Eventually, after living 
together for only 15 days, the husband turned the petitioner out of 
the house; and the same day she and her mather lodged a report 
at the thana giving these facts. From that day the petitioner and 
the respondent have not lived together. One Mr. Arratoon, a 
private detective from Calcutta, has given evidence that the res- 
pondent is now living at Ondal with another woman who passed as 
Mrs. Goodal. He has satisfied me that the respondent and this 
other woman are now living together as husband and wife. The 
detective’s evidence has been corroborated by the evidence of Mr. 
Moss, who states that whilst stationed at Ondal he knew the res- 
pondent and that he was then living with a woman who passed as 
his wife, that woman not being the petitioner. On these facts 
there can be no question as to the proof of adultery and desertion. 
Cruelty too has been proved. ‘The wife is therefore entitled to a 
_ decree nisi. 

Mr. Haripal Varshni, who appears here on behalf of the hus- 
band, has drawn my attention to Section 49 of the Indian Divorce 
Act, which enacts that 

where the petitioner is 2 minor he or she shall sue by his or her 
next friend to be approved by the Court, and no petition | pre- 
sented by a minor under this Act shall be filed, until the next 
friend has undertaken in writing to be answerable for costs. 

He contends that the petitioner being under 21 years of age 
is a minor within the meaning of this section, and that therefore 
the petition is bad as the petitioner is not suing through her next 
friend. Although no defence has been entered in this case and 
Mr. Haripal Varshni has really no locus stendi in the court, I have 
allowed him as amicus curiae to draw my attention to this. 
In my opinion there is nothing in the point. Under Section 3(5) 
minor children other than those of “native” parents are defined as 
unmarried children who have not completed the age of 18 years. 
Although this does not apply strictly to the petitioner who is 
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married, it is a guide. In any event the Civil Procedure Code by 
Section 45 of the Divorce Act applies to petitions under the Divorce 
Act. Under that Code a next friend is not required over the age 
of 18. The petitioner is over 19 and therefore she is not a minor 
within the meaning óf Section 49. 


There will be a decree nisi in favour of the petitioner. The 
petitioner will get her costs of the suit from the respondent. With 
regard to alimony pendente lite I have evidence which satisfies me 


that the respondent is drawing pay.to the extent of Rs.300 a month. 


He has a 10 per cent cut and other deductions, and I think the 
amount the respondent should pay to the petitioner is Rs.50 per 
month, which sum he will pay on the 9th day of each month. 


Decree nisi passed 


MANI RAM (Applicant) 
y Versus - 
BADRI DAS BEHARI LAL anp oTHERS (Opposite party) * 
Acknowledgment—Unconditional acknowledgment of indebtedness— 
—Whether implies promise to a Pipe sali of stion— 


Necessary to condder what must 
person acknowledging. 

For the purpose of deciding whether an unconditional acknow- 
ledgment of indebtedness implied a promise to pay, it is necessary / 
to consider what must have been in the mind of the person at the 
time of signing the acknowledgment. 


Where there was no obligation to pay any debts and the appli- 
cant signed the acknowledgment through inadvertence, beld, that 
it did not amount to an unconditional acknowledgment from 
which a promise to pay could be inferred. 

Abdul Rafiq v. Bhajan, 1932 A. L. J. 77 referred to. 

Cıva Revision from an order of S. M. Munn Esq., Small 
Cause Court Judge of Cawnpore. 

I. B. Banerji for the applicant. 

S. B: Joberi for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This is an application for the revision of an 
order of the Judge of the small cause court of Cawnpore, decreeing 


- the plaintiffs claim for Rs.960 against the three defendants. ‘The 


application is made by only one of the defendants, Mani Ram. The 

facts of the case are not in doubt and may be briefly repeated as 

follows. The debt which forms the basis of this suit was one 

which was incurred by the firm of Ram Prasad Ram Gopal, of 

which the owners were the non-contesting defendants Jagannath 
: *Civ. Rev. 310 of 1932 


— 


e been in the mi of. the . 
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and Ram Prasad. This firm failed although there does not seem 
tò have been a formal dissolution of partnership. The present 
applicant Mani Ram set up with Jagannath and Ram Prasad a 
new partnership which was called Chaturbhuj Chhedi Lal. He 
invested money in the new partnership to the extent of Rs.1,500 
which was paid, according to the finding of the court below, to 
the plaintiff- in liquidation or part liquidation of the debt due 
from the old firm`to the plaintiff. In consideration of this pay- 
ment he received stock from the old firm which has been ele 
at Rs.2,500. The plaintiff has based his suit on the debt due from 
the old firm in which the applicant was not a partner, but the 
court has held him to be liable because he had bought the stock of 
the old firm and because he acknowledged the outstanding debt on 
which the plaintiff sues in a manner which, it is ar implied 
a promise to pay. 

The suit is based on the debt due from the firm Ram Prasad 
Ram Gopal, and even if the new firm had been regarded as the 
old firm under a different name, Mani Ram would not, under 
Section 249 of the Contract Act, have become liable for a debt 
contracted before he became a partner in it. Mr. Johari has 
pointed to Section 262 of the Contract Act, which provides that 
when there are joint debts due from a partnership, the partner- 
ship property must be applied in the first instance for payment 
of debts of the firm. ‘This section, however, does not provide for 
a statutory charge on the property, and as there was no charge on 
the property it is clear that Mani Ram did not become liable for 
the old debt merely because he purchased the property of the old 
firm. ‘The argument is, however, that he rendered himself liable 
by the acknowledgment made by him in a letter directed to the 
plaintiff, the essential part of which has been quoted by the Judge 
of the small cause court. This letter was one from the firm of 
Chaturbhuj Chhedi Lal to the plaintiff, and it was signed 
by Mani Ram. It contains the following passage: “Baqi do hazar 
charso tihttar dhai anna hamare niche nikle so theek hai.” Liter- 
ally this means that the sum mentioned “has come out under us” 
and it is admitted before me that in business terms this means “‘is 
due from us”, ie., from the new firm. The court has found that 
this has been acknowledged to be correct by Mani Ram, and that 
by signing the letter he promised to pay the sum. 

The question of whether an unconditional acknowledgment 
implies a promise to pay is one that has always given difficulty to 
the courts. In the recent. decision of Abdul Rafiq v. Bhajan’ a 
Bench of this Court has made some pronouncements on the point, 
and the Bench required from the lower court 2 decision on the 
issue of whether the transaction, in the course of which the receipt 
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signed by the defendant was executed, amounted to a fresh con- 
tract between the parties for valid consideration, or whether the 
receipt was a mere acknowledgment of the amount due as shown 
by the account. In the present case the letter was signed by Mani 
Ram, according to his own account, by inadvertence and without 
the knowledge that the sum named or part of it was due from the 
old firm. I think it is necessary for the purpose of deciding whe- 
ther he intended to imply a promise to pay, to consider what must 
have been in his mind at the time. The written statement shows 
that he did know that there were debts due to the plaintiff from 
the old firm, but ‘it has also been found to have been proved that 
he had paid the plaintiff a sum of Rs.1,500 in respect of those debts. 
What reason then could he have had for undertaking the payment 
of the sum mentioned in the letter? I have already said that 
there was no obligation on him to pay the debts merely because 
he had taken over the stock of the old firm. It is very unlikely 
indeed that he would have made a fresh promise to pay the debts 
if there was no obligation on him to do so; and as there was no 
obligation, it does not appear that there could have been any 
consideration for the implied promise. It is difficult to believe 
therefore that he signed this letter otherwise than in inadvertence, 
and in that case I am decidedly not of opinion that it amounts to 


an unconditional acknowledgment from which a promise to pay can 
be inferred. 


In my opinion therefore the decision of the court below is 
wrong in law and I allow the application, set aside the decree and 
order of the lower court, and direct that the suit as against Mani 
Ram be dismissed with costs in both courts. 

Application alowed 


CHHEDI LAL (Applicant) 
Versus 
NAFIS FATIMA BEGUM (Opposite party)* 


Civil Procedure Code (V of 1908), Sec. 110—Application for leave to 
appeal to Privy Council—Substantial question of lew—W hat emonnts 
fo. 


Where out of the total income of over Rs.8,000 from wagf pro- 
perty, 20% was to go towards the payment of servants and mis- 
cellaneous expenses and Rs.700 was to go to the Mutwalli him- 
self and there was a provision that 20 per cent of the income was to 
be used for the purchase of fresh property, and the argument 
for the proposed appellant was that the waqf was illusory and the 
provision regarding acquisition of property was against public 
policy, beld, that the appeal raised substantial questions of law 

"P, C. A. 9 of 1932 
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between the parties and the provisions of Sec. 110 were satisfied. Com 


APPLICATION for leave to appeal to His Majesty in Council. — 
) 1932 
K. N. Katju and M. N. Kaul for the applicant. ane 


Zafar Mehdi for the opposite party. Cemo Lat 
Y. 


The judgment of the Court was delivered by Naro Fata 


MuxERJI, A. C. J.—This is an application for leave to appeal ie 
to His Majesty in Council. The judgment of the court below has Mukerji, 
been affirmed by this Court. We have to consider accordingly, 4 © /- 
first, whether the value of the subject-matter of the suit in the 
court of first instance was Rs.10,000 or upwards and the value of 
the subject-matter in dispute on appeal to His Majesty in Council 
would be Rs.10,000 or more, and, secondly, whether the appeal in- 
volves or not a substantial question of law. 


The facts are briefly these. The defendant No. 1, who is the 
father of the plaintiff, executed a waqf-alal-aulad, or a dedication 
for the benefit of one’s descendants, in 1919. Later on he execu- 
ted a document which has been described as supurdnama (handing 
over of property) in favour of the proposed appellant Chhedi Lal 
on March 20, 1924. By this document Chhedi Lal was put in 
possession of the entire property, which was the subject-matter of 
the waqf, and was to make certain payments and to make certain 
advances from time to time, treating the property as his security. 
It is in evidence that about Rs.20,000 were advanced by Chhedi Lal 
by the time the case came for trial. ‘The plaintiff, one of the three 
daughters of defendant No. 1, brought a suit, out of which this 
application has arisen, to obtain a declaration that the supurdnema 
of 1924 was not a valid document, and further for a declaration 
that Chhedi Lal was not entitled to enter into possession of the 
endowed property by virtue of the said supurdnama. It would 
thus appear that so far as Chhedi Lal is concerned, his entire interest 
was jeopardised by the suit. The property, over which he was to 
take possession, was the entire waqf property, which yielded pro- 
fits of Rs.8,290 a year. 

It is clear therefore that the value of the subject-matter of the 
suit in the court below was more than Rs.10,000 and the value of 
the subject-matter in dispute on ap to His Majesty is more than 
Rs.10,000, though the valuation of the suit is only Rs.5,100. 

As to the substantial question of law, two points of import- 
ance, as between the parties, do arise. The first question is whether 
the waqf was a valid one. The argument for the proposed appel- 
fant is that the deed of waqf is more or less illusory, because 20 per 
cent income of the waqf property is to go towards the payment of 
servants and to meet miscellaneous expenses, and that Rs.700 were 
to go to the mutwalli himself. Then it is urged that the provision 
that 20 per cent of the income was to be used for the purchase of 
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"Ču fresh property. was an invalid provision under the law, and if allow-. 


—— 


2 €d to stand, would be against public policy. 


` A further question is raised, namely, whether the Pare ere 

Cro Lat itself was bad, having regard to the fact that the mutwalli was to 
Nars Farna Zt 2 substantial amount out of the waqf property, and he was 
Bucum authorised to take advances of money upon security of that income, 

akay, and that the substantial provision of the deed of waqf is not dis- 

A.C J], turbed. A question of the interpretation of a document is a 
question of law, and when it arises between the parties, it may be 

said that it is a substantial question of law. i 


We think that this is a case which fulfils the terms of. Sec- 
tion 110 C. P. C. and we certify accordingly. 
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HANSRAJ GUPTA AND oruers (Appellants) ` : i 

= Versus : — 
THE OFFICIAL LIQUIDATORS OF THE DEHRA DUN- /# 28 
MUSSOORIE ELECTRIC TRAMWAY CO. LTD. Dec. 16 
(Respondents) * ot) 


a Act (VII of 1913), Sec. 105—In consideration of a person pa, 
taking shares the company agreed to place all orders through bhim suan 
and to alow commission on old orders—Whetber agreement illegal Lom 
—Sec. 156—Person becomes share-bolder under agreement which ee pr 
was legal under Sec. 105—Company wound up—Whether liability ° Toa 
in respect of shares was absolute—Sec. 186—Scope of — Money dti?  Sarvesnn 

. —Meening of—Crestes no new rights—Only provides summary Sim. 
procedure for enforcing existing labilities—Limitation Act, Sec. 3z—  _G2ORE 


Applicability of—Application under Sec. 186, Companies Act— Gm 
Period of ation—Contract Act, Sec. 65 —W ben agreement Doman 
‘discovered to be void’—Date of agreement. MoLLa 


One R applied for certain shares in the respondent company and 
in consideration thereof the company entered into an agreement 
with him which provided that all orders for materials required by 
the company would be placed through Rand agreeing further to 
allow R 10% commission on certain orders which had already been 
placed. The company failed to carry out this agreement, and on 
a claim for damages by R in the winding-up proceedings, the High 
Court held that the agreement was illegal being in contravention 
of Section 105 of the Indian Companies Act. ‘Thereupon the 
appellants (R’s executors) applied for the removal of their 
names from the list of contributories with regard to the 

= shares purchased, and praying further for the refund of 

_ the sum paid as application and allotment moneys. Held, 

- that the contract zbout the supply of materials did not con- 

travene the provisions of Sec. 105 of the Indian Companies Act, 

but even assuming that the erroneous decision of the High Court 

on the point operated as res judicata in favour of the appellants, 

~ they cannot succeed. Whatever may have been the rights and 

liabilities of R before the winding-up intervened, the position was 

~ altered by the happening of that event. His name had been en- 

tered on the register of shareholders as the holder of the shares in 

question with his full knowledge and assent. On the winding-up 

under Sec. 156 of the Indian Companies Act, his liability in res- 

pect of the shares was absolute and arose ex lege and not ex 
contract, 

` An application made by an Official Receiver under Section 186 
of the Indian Companies Act is neither a suit instituted nor an 
application made within the meaning of Section 3. of the Indian 
Lmitation Act, and rt is therefore an application for which no 
period of limitation is prescribed. - 

*P. C. A.127 of 1930 and P. C. A. 86 of 1930 


` 
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Section 186 of the Indian Companies Act does not create any 
new rights. It only provides spectral procedure for obtaining pay- 
ment of moneys due from a contributory; it does not purport to 
create a foundation upon which to base a claim for payment. 
Further the power of the court to order payment is discretionary. 
It can only be exercised in regard to cases where money claimed 
can be recovered in a suit by the company. It can only be used 
for enforcing existing liabilities. Sri Narain v. Ligurdator Union 
Benk of India, L L. R. 4 Lah. 109 approved; Jagannath Prasad 
v. The United Provinces Flour and Oil Mills Company Limited, 
LL. R. 38 All. 347 distinguished. 

In the absence of special circumstances, the time at which an 
agreement is discovered to be void within the meaning of Section 
65 of the Indian Contract Act is the date of the agreement. 
Annadas Moban Roy v. Gour Moben Mullick, 501. A. 239 
referred to. 

APPEALS from the decisions of the High Court of Judicature 
at Allahabad. (The judgment of the High Court in P. C. A. 127 
of 1930 is reported in 1930 A. L. J. 139). 


L. Coben, K. C. and W. Wallach for the appellants. 

U. N. Pritt, K. C. and A. Ralph Thomas for the respondents. 
The following judgment was delivered by 

Lorp RussELL or KiLLowEN—In this appeal, and in another 


appeal (No. 86 of 1930), in which the same parties are concerned, 
the relevant facts cover much common ground, and they were ac- 


cordingly heard together. 


Lala Raghu Mal (who will be referred to as the testator) was 
a share-holder in a company (hercin called the company) named 
the Dehra Dun-Mussoorie Electric Tramway Company, Limited, 
which was incorporated under the Indian Companies Act, 1913, on 
August 23,1921. He carried on business under the style of Mad- 
haram-Hardeo Das at Calcutta and under the style of Madho Ram- 
Bud Singh at Delhi. 

On February 23, 1922, he entered into a contract jn writing 
with the company (modified in some respects at a later date) by © 
which he agreed to supply large quantities of tramway construc- 
tion material to the company. Clause 16 of this contract was in 
the following terms:— 


The Company shall pay to the Contractors by way of advance 
when the Contractors have placed the orders in accordance with 
the terms of paragraph No. 6 above, twenty-five per cent of the 
value of such materials for which firm orders shall have been 
placed as aforesaid by the Contractors. Any amount of advance 
or advances so paid shall be deducted from the final payments for 
the respective materials as in paragraph No. 13 above, 

On the same date a sum of Rs.27,000 was paid to the testa- 
tor, and a letter was written to him, signed by one Beltie Shah, as 


pi 
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Managing agent on behalf of the company, in which it was stated 
t= ` i 
We have today paid you Rs.27,000 (rupees twenty-seven 
thousand) by way of an advance and this amount will be deducted 
from your bill for the second shipment. Your receipt for the 
above amount will be understood to have been given on accept- 
ance of these terms. ` 

A receipt dated February 23, 1922, was given on behalf of 
the testator for this sum of Rs.27,000, “being the amount of ad- 
vance for the order for rails placed with us by them in terms of 
their letter . . . . dated February 23, 1922. This amount is to be 
adjusted hereafter from our bills for supply of rails.” 

Some correspondence took place later in the year between the 
parties relative to this sum, but the contract between the parties 
in relation thereto must, their Lordships think, be sought only in 
the document of February 23, 1922. 

On August 12, 1922, a conversation took place between the 
testator and Beltie Shah, as a result of which testator signed 
or authorised the signature on his behalf of two forms (dated 
August 12, 1922) applying for further shares in the company. 
By one form he applied for 10,000 ordinary shares of Rs.10 each; 
by the other he applied for 250 preference shares of Rs.100 each. 
It will be sufficient to set out the terms of the application form 
for the ordinary shares. It was addressed to the directors of the 
company and ran thus:— 

Having paid to the Company’s agents the Messrs. T Beltie Shah 
Gilani, the sum of Rupees one per share on ten thousand ordinary 
shares of Rs.10 each in the above Company, I request you to allot 
me that number of shares, upon the terms of the Company’s pros- 
pectus, dated August 15, 1921, and I hereby agree to accept the 
same or any smaller number of shares that may be allotted to me, 
and to make further payments thereon in accordance with the 
prospectus, and I authorize you to register me as the holder of the 
said shares. 

Although the forms state that money. have been paid, no 
payment in respect of the shares was in fact made until Septem- 
ber 13, 1922. 

. What exact agreement was come to on August 12, 1922, can 
only safely be gathered from the terms of the following letter 
(No. 3452|M.H.), which is dated September 13, 1922, addressed 
to the testator’s firm, and signed by the secretary of the com- 


eae 
ia With reference to the arrangements arrived at in Calcutta with 
your principal, Lala Raghumal, when the latter agreed to take 
additional shares of the face value of Rs.1,25,000, the applications 
for which you have already submitted in consideration for the 
same, we hereby agree to place our orders for materials required for 
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the tramway through you and to give you consideration of all re- 
ductions which may be obtained either by you or by us on any 

, tender submitted to our Consulting Engineers for the respective 

materials aforesaid. ; - 

It is understood that you will pay us now the application and 
allotment money for these shares and that the balance of money 
of these shares will be payable by you on or after April, 1923, 
either by giving us credit in the invoices for materials or by cash 
payments. The orders for the material aforesaid will not be 
placed by you unless and until our Consulting Engineers approve 
of the respective firms or suppliers. All other conditions relating 
to this arrangement will be the same as already exist between us 
by virtue of the agreement dated February 23, 1922. 

This arrangement includes orders to be placed by us for the 
proposed extension between our present terminus at Mussoorie and 
the Library. It is understood that the proposed extension will be 
carried out as and when the Company decides. 

On the same day the company wrote two other letters to 
the testator, agreeing to give him 10 per cent commission on cer- 
tain tramcars and equipments for which orders had already been 
placed elsewhere. On the same day there was paid to the testator 
out of the company’s funds a sum of Rs.35,000, for which a 
receipt was given in the following terms:— 

Received from the Debra Dun-Mussoorie Electric Tramway 
Company, Ltd., the sum of Rs.35,000 (Rupees thirty-five thou- 
sand) only, being advances for orders placed with us as per their. 
letter No. 3452 of date. 

Dated 13, 1922. 

On September 13, 1922, the application and allotment 


` . moneys payable in respect of the shares covered by the application 


forms were paid to the company by the testator. The shares were 
allotted, and the testator was entered in the share register of the 
company as the holder of the said 10,000 ordinary shares and 250 
preference shares, which will be hereafter referred to as the shares 
now in question. 

The company failed to perform its obligations under either of `. 
the contracts above referred to, with the result that in the month 
of August, 1924, the testator instituted in the High Court of. 
Calcutta a suit (No. 2251 of 1924) claiming damages and other 
relief in respect of the breaches by the company of the said con- . 
tracts. Before this suit-came to trial the company was ordered to- 
be wound up by. the High Court of Allahabad, the commencement 
of the winding up being January 29, 1926. 

The testator died on September 5, 1926. The five appellants 
in the appeal No. 86 of 1930 are his executors. 

. On November 25, 1926, the official liquidators of the com- 
pany served a notice on the testator’s executors that the list of con- 
tributories of the company would be settled on January 7, 1927, 
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and that the executors were included in the list in respect of the Ca 
shares now in question. l ; on 

In January, 1927, the executors applied to the Court at 
Allahabad asking (1) for permission to continue the suit No. 2251 Hanmay 
of 1924, and (2) that their names should not be put on the list ite 
of contributories until that suit had been disposed of. On July Tm Ormen 
19,1927, the application, in both its branches, was refused. _Lmuipatons 

The executors therefore brought forward their claims for j.o, Don- 
breaches of contract in the liquidation. Judgment on them was Musoomm 
delivered on May 14, 1929, by Mukerji and Young, JJ. In res- iseme 
pect of the claim to damages for breach of the earlier contract oo Lm. 
there was awarded to the claimants as damages a sum of Rs.7,884, . — 
with interest at 12 per cent per annum from July 1, 1923, to the nti 
` date-of the winding up of the company. In respect of the claim  Kilcwen 
to damages for breach of the later contract, the learned Judges 
held that the contract was an illegal agreement, being in contra- 
vention of Section 105 of the Indian Companies Act, 1913, with 
the result that, although there had been a breach on the part of 
the company, the claimants could recover no’ damages. 

Meanwhile, on March 26, 1928, the official liquidators of the 
company had made an application in the winding up against the 
executors, by which they sought to recover from them, as debtors 
to the company (amongst other sums) the said two sums of 
Rs.27,000 and Rs.35,000, and, in addition, a sum of Rs.7,703-13, 
balance shown to be due on an account in the books of the com- 
pany, which included as debits against the testator the said two 
sums of Rs.27,000 and Rs.35,000. 

Judgment on this application was delivered by the same 
learned Judges on May 14, 1929. They held, apart from the ques- 
tion whether any part of the claim was barred by limitation, (1) 
that the sum of Rs.27,000 was only an advance towards price and 
not a deposit or earnest money, that the liquidators were entitled to 
recover it, but that the executors were entitled to set off against it 
the damages awarded to them as aforesaid; (2) that the sum of 
Rs.35,000 was paid also by way of an advance towards price and not . 
as a deposit or earnest money, and that the liquidators were entitled 
to recover it; and (3) that they were also entitled to recover the 
balance on account of Rs.7,703-13. 

_ Upon the questions of limitation their findings were as follows: 
As to the sum. of Rs.27,000, they held that it became repayable at 
the end of June, 1923, when the company made default in taking 
delivery of goods, and that accordingly the period of limitation 
(whatever it might be) commenced to run on July 1, 1923; that 
Article 51 of the first schedule to the Limitation Act applied and 
that accordingly the period of limitation would not expire until July 
1,1926. As regards the sum of Rs.35,000, they held that the con- 
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Cm tract under which it was paid being illegal, the money became im- 
i537 mediately repayable as money had and received on September 13, 
—. 1922. If the company had known of the transaction, then Article 
Hanmay 62 would apply and the period of limitation would expire on Sep- 
oe tember 13, 1925. They found, however, that the company was 
Tue Orrrcun never aware of the payment, and that either Article 95 or Article 
Lumaross 120 applied, with the result that the period of limitation would not 
Dema Don- EXpire at the earliest until September 13, 1928. As regards the 
Mussoonrz balance of Rs.7,703-13, they held that the period of limitation 
eae began to run on March 31, 1924, the end of the year of account 
Co. Lop, With the result that under Article 85 the period did not expire until 
— March 31, 1927. 

lars It will be observed that in the case of each of the three items 
Killows the learned Judges found that the period of limitation had not ex- 
pired, but was still current at the date of the commencement of the 
winding up, viz., January 29, 1926. Upon that footing they held 
that all three sums were recoverable, upon the ground that the rule 
of limitation would cease to apply to any debt not already barred at 
the commencement of the liquidation. “If any claim happens to 
be within limitation when the winding up commenced, there would 
be no further application of the rule of limitation.” In the result 
they allowed the claims of the official liquidators for recovery of the 
three sums, amounting altogether to Rs.69,703-13, with simple in- 
terest at 9 per cent per annum, from March 31, 1924, to the date of 
the claim, with interest upon the aggregate amount (viz, Rs. 

94,710-2) at 6 per cent per annum until realisation. 

The next event was a petition presented to the High Court at 
Allahabad by the executors, praying that their names might be re- 
moved from the list of contributories of the company with regard to 
the shares now in question, and further praying that the sum of 
Rs.31,250 paid as application and allotment moneys with regard 
thereto might be paid to the executors, with interest thereon at 12 
per cent per annum. 

The foundation for this application was (not unnaturally) the 
fact that the Court had already adjudicated upon the agreement 
entered into on August 12, 1922, and September 13, 1922, and had 
in proceedings between the same parties pronounced it to be illegal 
and void. Judgment was pronounced by Mukerji and Young, JJ. . 
on November 20, 1929. The learned Judges held that the applica- 
tion was out of time, not having been made within 30 days of July 
19, 1927, being the date on which the Court had refused the appli- 
cation of the executors to postpone the placing of their names upon 
the list of contributories until their suit in the High Court of 
Calcutta had been disposed of. This decision turned upon a ques- 
tion of construction of the Allahabad High Court Rules under the 
Indian Companies Act. The application was, however, also consi- 
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dered on the merits and dismissed, upon the ground that. there cn 
existed a valid contract to take the shares to which the illegal — 
agreement was only collateral. es 
The two appeals which have been presented to His Majesty in Hamma 
Council, and have been argued before the Board, may now be a 
defined. The one (No. 127 of 1930) was presented by four of Tax Orrea 
the testator’s executors against the liquidators and the remaining liqumatons 
executor, and seeks to reverse the High Court’s decree dismissing Dama Don- 
the application in regard to the list of contributories. ‘The other Musoorg 
(No. 86 of 1930) was presented by all the executors against the Ezzcruc 
liquidators, and seeks to reverse the decree of the High Court Sge 
passed in accordance with the judgment which allowed the claims — —- 
of the liquidators to the three sums of Rs.25,000, Rs.37,000 and Tei 
i of 
Rs.7,703-13. Killowen 
There has been no appeal from the High Court’s decree upon 
the claims of the executors in the liquidation for damages for 
breaches of contract. 
Their Lordships have deemed it advisable to reserve further 
consideration of appeal No. 86 of 1930, but they do not consider 
it necessary to delay dealing with appeal No. 127 of 1930. 
Upon that appeal it was contended (1) that it had been 
decided as between the parties in other litigation that the arrange- 
ments of August 12, 1922, and September 13, 1922, constituted 
one indivisible contract, which was illegal and void; (2) that these 
matters were res judicata, and (3) that since the contract to take 
shares was void, the executors were under no liability in respect of 
the shares, but were entitled to have their names removed from the 
list of contributories, and to have the application and allotment 
moneys repaid. 
Other arguments were advanced, but, in their Lordships’ 
cpinion, this appeal should be dismissed upon one short but suffi- 
cient ground. They will assume in favour of the appellants that . 
the matters claimed to be res judicata were res judicata within the 
Code of Civil Procedure, but although they are prepared to make 
this assumption, they desire to state clearly that ee do not assent 
to the view of the High Court that the contract in question con- 
travened the provisions of Section 105 of the Indian Companies 
Act, But even with this assumption made in their favour, the 
appellants cannot, in their Lordships’ view, succeed. Whatever 
may have been the rights and liabilities of the testator before the 
winding up intervened, the position was altered by the happening 
of that event. At the commencement of the winding up he was 
and had for over three years been entered on the register of share- 
holders as the holder of the shares now in question, with his full 
knowledge and assent. On the winding up, Section 156 of the 
Indian Companies Act came into play. His liability under that 
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section in respect of the shares was absolute and flowed from the 
fact of his being on the register in respect of those shares. The 
original contract may supply the reason for his name having been 
placed on the register in respect of the shares, but after the wind- 
ing up his liability in respect of the shares arose ex lege and not 
ex contractu. It was conceded that the position of the executors 
was no better than that of the testator. In their Lordships’ opinion, 
this point disposes of the first appeal, which should accordingly be 
dismissed. ‘This view renders it unnecessary to consider whether 
the application was out of time. Their Lordships, however, think 
it right to state that, as at present advised, they are unable to under- 


- stand how the period of 30 days mentioned in Rule 58 of the 


Rules beforementioned can have commenced to run unless-‘and 
until the notice contemplated by Rule 57 had been served. * ‘This 
admittedly was never done. 

Their Lordships will humbly advise His Majesty that this 
appeal (No. 127 of 1930) should be dismissed. The appellants 
will pay the costs of the appeal. 

Appeal dismissed 

Subsequently, on December 16, 1932 the following judg- 
ment was delivered in P. C. A. 86 of 1930 by Lord Russell of 
Killowen:— 

For the facts relevant to this appeal their Lordships refer to 
the judgment which was delivered in July last in the Privy 
Council Appeal No. 127 of 1930, Hansraj Gupta v. N. P. Astbana. 
The re-argument, therein fore-shadowed, of the appeal No. 86 of 
1930, has taken place, and their Lordships now proceed to consider 
whether all or any of the three sums in question in that appeal 
(viz., Rs.27,000, Rs.35,000 and Rs.7,703-13) are or is recover- 
able. 

The principal and most difficult points turn upon the true 
construction and effect of the Indian Limitation Act, 1908, be- 
cause their Lordships are of opinion that, apart from any questions 
of limitation, the.three sums in question are all recoverable by the 
liquidators. 

This is obviously so as regards the Rs.7,703-13. As regards 
the other two sums, it was contended by the appellants that these 
were not recoverable upon the ground that in each case the sum 
was paid as a deposit or earnest to secure the due fulfilment of a 
contract, and that since the Company in each case made default 
and failed to carry out the contract, the executors were entitled to 
retain the moneys. Their Lordships are unable to accept this con- 
tention, which depends upon a true view of the construction of 
the respective contracts. Suffice it to say that, havnig heard the 
arguments adduced, and having considered the relevant documents, 
their Lordships are of opinion that the sum of Rs.27,000 and | 
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Rs.35,000 were not, nor was either of them, paid as a deposit or = Crm. 
earnest money. They were payments in advance or anticipatory Da 
payments, and nothing else. none 


Their Lordships now proceed to consider the questions of Hammas 
limitation, the solution of which depends, in their view, upon the woe 
true construction and effect of the Indian Limitation Act, 1908, Tum: SCR 
alone. Decisions in relation to English statutes do not appear to Lvmaroas 


be of assistance. ee ae 
The material section of the Indian Act is Section 3, which runs Mossooam 
thus:— ELECTRIC 


Subject to the provisions contained in Sections 4 to 25 (inclu- Co. Lp. 
sive), every suit instituted, appeal preferred, and application made, — 
. after the period of limitation prescribed therefor by the first sche- Lord 
-- dule, shall be dismissed, although limitation has not been set up as Raar of 
` a defence. 
Explanation—A. suit is instituted, in ordinary cases, when the 
plaint is presented to the proper offtcer; in the case of a pauper, 
when his application for leave to sue as a pauper is made; and, in 
the case of a claim against 2 company which is being wound up by 
the Court, when the claimant first sends in his claim to the official 
liquidator. 
Unless the application which the liquidators made on March 
26, 1928, was a “suit instituted” or an “application made,” for 
which a period of limitation is prescribed by the First Schedule, no 
question of limitation in regard thereto can arise. 
There is no definition of suit in the Act, beyond the pro- 
vision, contained in Section 2, that unless there is anything re- 
pugnant in the subject or context, “suit” does not include an ap- 
peal or an application. The word “suit” ordinarily means, and 
apart from some context must be taken to mean, a civil proceed- 
ing instituted by the presentation of a plaint. The application of 
the liquidators would not be a suit within Section 3, if that 
section stood alone, unaccompanied by the Explanation. An argu- 
ment, however, was addressed to their Lordships, founded upon the 
Explanation, to this effect: That the Explanation shows by its 
concluding sentence that a claim against a Company in compulsory 
liquidation (even though made by a proceeding not instituted by 
the presentation of a plaint) is considered to be a “suit instituted” 
within those words in Section 3, and that a claim similarly made by 
or on behalf of such a Company must necessarily, or may similarly, 
be treated as a “suit instituted” within the section. Their Lord- 
ships are unable to accede to this contention. Even if such a claim 
against such a Company could be held by virtue of the Explanation 
to be a “suit instituted” within Section 3, there is nothing in the 
Explanation to justify a similar holding in regard to a claim by 
such a Company. But their Lordships do not accept the view that 
a claim against such 2 Company (not made by a proceeding insti- 
24 
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Cm tuted by the presentation of a plaint) is by virtue of the Explana- 
—— tion to be considered to be a “suit instituted” within the section. 
Dt The Explanation is not concerned with the question of what is a 
Hannay suit, or is to be considered a suit, within Section 3. It is addressed 
Gorta to quite a different subject-matter. It assumes the existence of 
Tem Omaan a suit which has been instituted by the presentation of a plaint, 
Liguipators and is concerned only with the point of time at which that suit 
Dina Dow.i8 for the purpose of Section 3 to be treated as being instituted. 
‘Mussoorm The ordinary rule is stated by the Explanation to be that the suit 
Eructaic ig instituted when the plaint is presented; but to this two excep- 
/ TRAMWAY tions are prescribed, viz., (1) in the case of a suit by a pauper, the 
——. timeat which that suit is (for the purposes of Section 3) instituted, 
Lord, Russell ig to be taken as an earlier date, viz., the date when the application 
of Ksllowen for leave to sue as a pauper was made; and (2) in the case of a suit 
against a gompany which is being wound up by the Court, the 
institution of the suit is (for the purposes of Section 3) advanced 
also to an earlier date, viz., the date when the claim was first sent 
in to the official liquidator. Their Lordships are unable to find in 
an Explanation, which on its face only deals with the point of time 
at which suits are instituted within the meaning of Section 3, any 
sufficient jurisdiction for extending the meaning of the word suit 

in that section. 

The application by the liquidators cannot therefore be dis- 
missed as being a “ suit instituted” after the prescribed period of 
limitation. 

The application of the liquidators must therefore be treated 
as an “application made” under Section 3; and the next enquiry 
must be whether any period of limitation is “prescribed therefor 
by the first schedule” to the Indian Limitation Act. It is com- 
mon ground that the only Article in that schedule which could 
apply to such an application is Article 181: but a series of autho- 
rities commencing with Bat Maenekbai v. Manekji Kavasji has 
taken the view that Article 181 only relates to applications under 
the Code of Civil Procedure, in which case no period of limitation 
has been prescribed for the application. But even if Article 181 
does apply to it, the period of limitation prescribed by that Article 
is three years from the time when the right to apply accrued, which 
time would be not earlier than the date of the winding up order, 
March 26, 1926. The application of the liquidators was made on 
March 26, 1928, well within the three years. The result is that 
from either point of view the application by the liquidators, if 
otherwise properly made under and within the provisions of Sec- 
tion 186 of the Indian Companies Act is not one which must be 
dismissed by reason of Section 3 of the Indian Limitation Act. It 
is either an application made within time, or it is an application 

*7 Bom. 213 
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made for which no period of limitation is prescribed. The case Crm 
may be a casus omissis.. If it be so, then it is for others than their -Z 
Lordships to remedy the defect. 

There is, however, another aspect of the case in which the Hanmay 
last-mentioned Act plays a most important part, and that is in oe 
considering whether the three sums which the liquidators seek by Tux Cas 
their application to recover from the appellants were at the date Lmumarons 
of that application “money due” within the meaning of Section , OF Din 
186. If they were not, then the section had no application and Mussoosm 
-the Court would have had no power to make the order which it Paor 


RAMWATY 
made. Co. Lp, 


From this point of view it is necessary to treat the three items | —— 
separately, for the purpose of seeing whether if on March 26, E E se 
1928, the liquidators acting under the powers conferred upon thera 
by Section 179 (e) of the Indian Companies Act had in the name 
of the company instituted a suit against the testator’s executors for 
the recovery of any of those items, that suit would of necessity have 
been dismissed by reason of the Indian Limitation Act. 

_ As regards the Rs.35,000, this sum, whether paid under a void 
agreement with the company, or paid without the company’s 
knowledge or authority, was (subject to a point to be mentioned 
later) immediately after payment, recoverable by the company - 
as money had and received. In other words, it was repayable on 
September 13, 1922. The period within which a suit by the com- ` 
pany to recover the amount would have to be instituted is, under 
Article 62 of the first schedule, three years. The debt was accor- 
dingly time-barred both before the date of the winding-up order 
(March 26, 1926) and before March 26, 1928. 


In regard to the item Rs.27,000, the company could have 
recovered this by a suit instituted before the expiry of the period 
of three years named in Article §1 in the first schedule, a period 
which in their Lordships’ view began to run on July 1, 1923, when 
the second shipment of goods fell to be delivered under the rele- 
vant contract. This debt was accordingly not time-barred by suit 
at the date of the winding-up order but was so time-barred when 
the liquidators made their application under Section 186. 

In regard to the item Rs.7,703-13-10, balance of account, a 
suit by the company to recover it would fall within Article 85 
of the first schedule and would have to be dismissed if not insti- 
‘tuted within three years of March 31, 1924, being the end of the 
last accounting year on which the last item admitted or proved 
was entered in'the account. ‘This item is in the same situation for 
the matter now under consideration as is the second item. ‘The 
important feature for this purpose is the fact that all three items 
were statute-barred by suit when the liquidators made this appli- 
cation under Section 186. If on March 26, 1928, the liquidators, 
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Crm instead of proceeding in their own name as applicants under Sec- 
1932 tion 186, had in pursuance of their powers under Section 179 (a) 
— already referred to instituted a suit in the name of the company 
Hansas by the presentation of a plaint, the Court must of necessity have 
Corts dismissed that suit under the Indian Limitation Act. 
“Tum OFAT Now, in considering the meaning and effect of Section 186 it 
Liguipatoas is impossible to overlook the fact that it is verbatim identical with 
Duo Dathe corresponding section in the legislation of this country, a sec- 
Musooam tion which dates back some 70 years to 1862, and which has 
Exgcmaic appeared in our company legislation ever since. It is therefore- 
Poached a section with an ancestral history. ‘Three features of the section 
— call for notice: (1) it is concerned only with moneys due from 
Lord Rwsia contributory, other than money payable by virtue of a call in 
pursuance of the Act. A debtor who is not a contributory is un- 
touched by it. Moneys due from him are recoverable only by 
suit in the Company’s name. (2) It is a section which creates 
a special procedure for obtaining payment of moneys; it is not a 
section which purports to create a foundation upon which to base 
a claim for payment. It creates no new rights. (3) The power 
of the Court to order payment is discretionary. It may refuse 
to act under the section, leaving the liquidator to sue in the name 
of the company, and it will readily take that course in any case 
in which it is made apparent that the respondent under this pro- 
cedure, if continued, would be deprived of some defence or answer 
open to him in a suit for the same moneys. 

The old Section 101 of the English Act of 1862 has ever 
since 1866 been judicially interpreted and administered in accord- 
ance with the views expressed in Stringer’s case?, viz., that the sec- 
tion is one which provides summary proceedings against debtor- 
contributories to avoid proceedings in different courts and to per- 
mit a single proceeding in the winding-up Court—but “In those 
summary proceedings every objection is just as open to the person 
sought to be charged as it would have been if a bill had been 
filed.” (4 Ch. at p. 484), 

In this country it is difficult to conceive a case in which, so 
far as limitation is concerned, the section should so operate as to 
deprive a man of a defence to a claim made by the liquidator which 
would have been effective against the same claim if brought 
against him by an action in the company’s name. 

Whether, in view of the particular terms of the Indian Limi- 
tation Act already referred to, such a case could happen in India 
depends upon the meaning to be attributed to the words in the 
section “any money due from him or from the estate of the per- 
son whom he represents to the Company.” And their Lordships 
are satisfied that the position in this respect is, in India, the same 

*4 Ch, 475 ) 
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as in this country, for the reason that in view of the place and Gm 
context in which these words are found, they must be confined in 5,5 
their Lordships’ judgment to money due and recoverable in a suit — 
by the company, and they do not include any moneys which at the Hansas 
date of the application under the section could not have been so ©?" 


recovered. Tue oe 
Their Lordships are glad to find that this view has already R 


prevailed in India. In the case of Sri Nerain v. Liquidator, Union Desa Dox- 
Bank of India® it was held that a debt time-barred (and therefore Musoor 
unenforceable in a suit) could not be enforced by a summary order 9 Etscraic 
under Section 186, on the ground that the section does not create Co. Li, 
new liabilities or confer new rights, but merely creates a summary — 
procedure for enforcing existing liabilities. It is true that so far as of allows 
can be gathered from the report it would seem probable that the 
debt there in question had become time-barred before the liquida- 
tion began, but the decision is not based upon that fact, but upon 
a view of the section coinciding with the views exprescd long ago 
in Stringer’s case. 

The learned Judges, in the present case, a the erroneous 
view that once the winding-up commenced there could be no fur- 
ther application of the rule of limitation in regard to any debt 
due to the company and not then already time-barred. Their 
Lordships know of no justification for this view. In this respect 
there is no analogy between the position of a debtor to, and a 
creditor of, a company in liquidation. 

The learned judges also considered that the Labore case was 
in conflict with a decision in the Allahabad Court, Jaggenath 
Prasad v. The United Provinces Flour and Ol Mills Company, 
Limited‘. ‘This, however, is a misconception. The last-men- 
tioned case had no relation to Section 186. It was a case relating 
to money due on shares in the company which was in liquidation, 
the liability for which on a winding-up became a statutory liability 
under Section 156 of the Indian Companies Act, 1913. 


In their Lordships’ opinion the case of Sri Narain v. Liquida- 
tor, Union Bank of India was rightly decided and accordingly 
there was no power in the Court under Section 186 to order pay- 
ment to the liquidators of any of the three items in question. 

The liquidators made a new submission upon the occasion of 
the re-argument in regard to the sum Rs.35,000. They claimed 
that under Section 65 of the Indian Contract Act (IX of 1872) 
they only became entitled to recover the Rs.35,000 when the 
agreement under which it was paid was discovered to be void, and 
that this discovery was not made until the litigation which culmi- 
nated in the judgment of May 14, 1929, so that this right never 
became time-barred. Their Lordships cannot accede to this con- 
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Gra, tention. In the absence of special circumstances (and none exist 
1937 here) the time at which an agreement is discovered to be void 
—— within the meaning of Section 65 is the date of the agreement, 
Banas viz., September 13, 1922 (see Annada Moben Roy v. Gour Mohan 
STA Mullick’). l 
THs Oyriciat Their Lordships are of opinion that this appeal should be al- 
Taguipators lowed and that the decree of May 14, 1929, should be set aside and 
Drusa Dun. that in lieu thereof a decree should be made dismissing the applica- 
Musoouz tion of the liquidators with costs; and they will humbly advise 
pane His Majesty accordingly. The respondents must pay the appel- 
Co Lip lants’ costs of this appeal. 
a Appeal allowed 
tie pas ‘4 W. W. Box & Co.—Solicitors for the appellants. 
ss Carden Smith 8 Ross—Solicitors for the respondents. 
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Jon, 4 SURAJ PRASAD* 
Muna, Criminal Procedure Code, Secs. 145 and 537—Magistrate formulates order 
AG Jj. in desregerd of Sec. 145(1)—Whether defect in order deprives him 
Youmsa, J. of jurisdiction to proceed—When order to be set aside—Sec. 148 (3) 
Koras]: —Whether order for costs can be passed after decision under Sec. 


145—Whether order can be passed ex parte—Sec. 423 (2) —Whether 
High Court in revision can award costs. 

Where a Magistrate is satisfied from a police report or other in- 
formation that a dispute likely to cause a breach of the peace 
exists, he is seized of jurisdiction to take action and he is empower- 
ed by the Code to act in a particular way. _In this view the juris- 
diction of the Magistrate arises from the fact that he has received 
certain information and that he is satisfied as to the truth of that 
information. The jurisdiction of the Magistrate does not depend 
on bow he proceeds. ‘There are two things—one is the authority 

conferred on him to act and the other is how he is to act. If 
he has jurisdiction, he is not deprived of jurisdiction merely because 
his procedure is erroneous or defective. 

Where an order under Sec. 145 Cr. P. C. did not expressly state 
that the Magistrate was satisfied that there was a likelihood of a 
breach of the peace nor did the order specifically mention the 
grounds upon which he was so satisfied, and the proceedings 
showed that the accused was not prejudiced, beld, that the irre- 
gularity committed by the Magistrate was cured by Scc. 537 
Cr. P. C. 

The sole criterion given by Sec. 537, Cr..P. C. is whether the 
accused person has been prejudiced or not. The object of pro- 
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cedure is to enable the court to do justice, but-if in spite of even Cnm 
a total disregard of the rules of procedure, justice has been done, — 
there would exist no necessity for setting aside the final order TAR 
which is just and correct simply because the procedure adopted was Karoon 
wrong. Subrabmenia Ayyar v. King-Emperor, I. L. R. 25 Mad. Cauxp 
61, Abdur Rabmen v. King-Emperor, 25 A. L. J. 117 referred to. 7. 
Where the Magistrate in his decision under Sec. 145 Cr. P. C, SURAT Prasan 
omitted to make any order as to costs under Sec. 148 (3), and 
on an application by the successful party two days after his 
decision, he assessed costs against the opposite party by an ex perte 
order, beld, (1) that Sec. 148(3) does not fix any limit of time 
for passing an order as to costs (Nafar Chandra Pal v. Siddhartha 
Krishna, J. L. R. 47 Cal. 974), (2) that although Sec. 148(3) 
does not expressly state that a party should have an opportunity 
of being heard before an order for costs is passed against him, and 
the Magistrate, therefore, cannot be held guilty of an “irregu- 
- larity”, it is in accordance with the ordinary principles of justice 
that the Magistrate should not have passed the order without 
issuing notice to the party against whom an order for costs was 
to be passed. 
Sec. 423 (d) Cr. P. C. read with Sec. 439 does not authorise the 
High Court in revision to award costs of the proceedings before it. 
- Veerappa Naidu v. Avudayemmal, I. L. R. 48 Mad. 262 (F.B.), 
Mebi Singh v. Mangal Kbendu, I. L. R. 39 Cal. 157 (¥3.) 
\ referred fo. l 


CRIMINAL REVISION from an’ order of Basu Raja Ram, 
First Additional Sessions Judge of Cawnpore. 

The following is the Referring Order:— 

YOUNG, J.—This is an application in revision from the decision of 
the Additional Sessions Judge of Cawnpore. The applicant’s application 
concerns an order made in proceedings under Section 145 of the Code of 
Criminal Procedure. The Magistrate before whom the matter first came 
passed the following order:—‘‘There appears to be some basis for this com- 
plaint tojudge from the police report. As I am unable, owing to pres- 
sure of work, to dispose of it myself, it is transferred for such action as 
may be thought fit along with a connected application to the court of 
Babu Anand Sarup Sahib for disposal.” 

The applicant contends that this order is not in accordance with Sec- 
, tion 145 and therefore the whole proceedings are vitiated and the final 
order made by Babu Anand Sarup is of no effect and should be set aside. 
He relies upon a decision of a single Judge of this Court in Benks Singh 
v. Gokal, 25, A. L. J. 246 and also on an unreported decision of myself in 
Kemls Kent Bajpai v. King-Emperor, in Criminal Revision No. 139 of 
1930 decided on May 22, 1930. He further relies on the decision of a 
single Judge of this Court in Remen Lal v. Emperor, 15 A. L. J. 217. 

On the other hand the respondent relies upon a two-Judge decision 
in Genge Saran Singh v. Bhagwat Prasad, I. L. R. 32 All. 132, Mst. Her 
Pieri v. Nathe Mal, 18 A. L. J. 1140 and a Full Bench decision of the 
Calcutta High Court in Kbosh Mabomed Sirkar v. Nazir Mahomed, I. L. 
R- 33 Cal. 352. The cases relied upon by the applicant decided that where 
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there is a mandatory provision in a statute, it must be carried out and if 
it is not, the whole proceedings are invalidated. On the other hand, the 
effect of the decisions relied upon by the respondent appears to be that 
where the “order in writing” though not in accordance with the pro- 
vision of the section is defective but no injustice has been done, then the 
High Court does not and should not interfere. It is suggested on the 
part of the apphcant that a line should be drawn at the year 1923, for 
in that year there was an amendment of Section 435 of the Code of 
Criminal Procedure. Before that date there was no provision for Section 
145 to be dealt with by way of revision in the High Court. After that 
date, the bar was removed. My own view is that this does not make a 
great deal of difference. Before 1923 the High Court did interfere in 
orders made under Section 145 praying in aid the Government of India 
Act. 

In my opinion there is a certain amount of confusion occasioned by 
these various decisions and it would be of advantage that this matter 
should be considered by a Bench which could lay down the law autho- 
ritatively. J therefore refer this application to the Chief Justice in 
order that a Bench of three Judges should be appointed to consider the 
matter. Although the above is the main point for decision, Mr. Gopal 
Sarup Pathak has other points on which he relies and which he wishes to 
argue. 

G. S. Pathak for the applicants. 

Saila Nath Mukerji for the opposite party. 

M. Wealiutlab (Assistant Government Advocate) for the 
Crown. 

The judgment of the Court was delivered by 


Muxeryi1, A. C. J.—The matter before us arose out of a 
petition for revision presented by two persons, Kapur Chand and 
Harish Chandra, who were dissatisfied with an order of a Magis- 
trate passed on June 2, 1931. 


The matter came up before one of us and having regard 
to the conflict of decisions he referred it to 2 larger Bench and, 
accordingly, this Bench was constituted. 


The facts briefly are these: ‘One Sarju Prasad, as the servant 
of one Chunni Lal Garg, filed a petition under Section 145 of the 
Criminal Procedure Code on July 21, 1930, before the City 
Magistrate of Cawnpore, Mr. Barron. ‘The petitioner said that 
his master, Chunni Lal, was in possession of a house in the city 
and the opposite parties (namely, the applicants before us and one 
Gulab Chand) were trying to interfere with the possession of his 
master and that there was a likelihood of.a breach of the peace. 
The Magistrate took down the statement of Sarju Prasad on oath 
and directed a police enquiry into the matter. On receipt of the 
police report he passed the following order: 

There appears to be some basis for this complaint to judge from 
the police report. As I am unable, owing to pressure of work, to 
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-> dispose of it myself I transfer it for such action as may be thought GanithaL 
~ fit, along with a connected application, to the court. of Babu ~ 
Anand Sarup Sahib for disposal. ! T 
The papers were accordingly sent to Mr. Aand Sarup and Kapoor 
he; on August 7, 1930, passed an order which is recorded in - the Po 
order sheet in the vernacular. It has not been translated and susay pau 
made a part of our typed record but the order reads as follows, a 
if translated into English: ot Makes, 
The record of the. case has been received. It was put up- ie i iat k 
the Mukhtar of the complainant. The complainant is not present 
in person; on inspectión of the record it is ordered that notice be 
issued, in accordance with law, to the opposite parties on condition 
of the complainant depositing the process fee. The complainant 
and his Mukhtar may also be informed. The Mukhtar is presat 
and he is informed. 
On this order a notice was issued which pieced to be onc 
under Section 145 of the Criminal Procedure Code, and men- 
tioned that section. This again has not been incorporated in- our 
paper book and is in the vernacular. When translated he eae 
as’ follows: 
Since I have beén informed that with respect to the house No. 
35|183 situated in Bengali: Mohalla in the city of Cawnpore there -is 
a serious dispute between the parties you are hereby informed that 
on August 19, 1930, you should appear in my court and file your 
reply. Till then you should not in any way interfere with the 
property aforesaid. 
' Written statements were filed and evidence was recorded 
and Mr. Anand Sarup, as already stated, by his order dated June 
2, 1931, decided the matter before him. He directed that the 
applicant Sarju Prasad’s master be put in possession of the pro- 
perty, his finding being that the master, Chunni Lal, had been 
really in peaceful possession of the property, before his eviction 
by the opposite parties. The learned Magistrate, by this order, 
further forbade all disturbance with Chunni Lal’s possession. The 
Magistrate having omitted to pass any order as to costs, an appli- 
cation was made by Sarju Prasad for assessment of costs and-on 
June 4, 1931, by ex parte order, the Magistrate assessed the costs 
at Rs.516-13-6, against the opposite parties. 
The applicants before us went béfore the learned T 
Judge with a petition of revision but it was rejected by him;’ 
thereupon the matter came up to this Court. 
Several points have been taken before us. ‘One of iss we 
can at once rule out, on the ground that it was not taken in the 
court bélow and was not taken specifically in this Court. As it. 
involves a decision as to facts, we are unable to proceed with it. 
It is this that Mr. Anand-Sarup had no jurisdiction in the matter, 
because Mr. Barron had no authority to transfer the case to- Mr. 
sa A ri the latter was subordinate to Mr. Barton. We do 
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Canama not know what were the respective positions of the two Magis- 
assy ‘trates. It may be that Mr. Barron was a Sub-Divisional Magis- 
—— trate and that Mr. Anand Sarup was subordinate to him under 
Kapoor Section 17(2) of the Code of Criminal Procedure. Or it may be 
Cano that Mr. Barron had been specially empowered under Section 

sae 192(2) to transfer cases to Mr. Anand Sarup. These are questions 
=~ of fact and we cannot allow a new point to be raised in revision 
baie which involves a decision on a question of fact. 


The first point that has been argued is that Mr. Barron, the 
City Magistrate, had no jurisdiction to transfer the case to Mr. 
Anand. Sarup without having previously taken cognizance of the 
case. The argument is based on Section 192 of the Code of 
Criminal Procedure. It is argued that a Magistrate can transfer 
a case only if he has taken cognizance of it, and that Mr. Barron 
had not taken cognizance of it. We are of opinion that Mr. 
Barron did take cognizance of the case inasm as he, on the 
presentation of the petition, examined the petitioner on oath, 
then ordered a police enquiry to be made and, on receipt of the 
police report, he applied his mind to the report and came to the 
conclusion that there was some basis for the complaint. He did 
not himself proceed further with the case because he was busy 
otherwise, but he had undoubtedly taken cognizance of the case 
before he transferred it. 

The next point is that Mr. Anand Sarup did not proceed 
in accordance with law and, as he did not strictly comply with 
the provisions of Section 145 of the Code of Criminal Procedure, 
he had no jurisdiction in the matter. We have ‘already stated 
what orders Mr. Anand Sarup passed and what was the nature 
of the notice issued by him. There can be no doubt that Mr. 
Anand Sarup did not strictly comply with the law. He did not 
expressly state that he was satisfied that there was a likelihood 
of a breach of the peace nor did he mention specifically the 

ounds on which he was so satisfied. All that he said was that 
has perused the record which, of course, included the police 
report and the statement on oath of the petitioner. He directed 
a notice to issue “according to law” which can only mean that it 
purported to be an order ‘under Section 145 (1) of the Code of 
Criminal Procedure. Then the order which he actually issued 
quoted Section 145, as the rule of law under which it had been 
issued. The order recorded the fact that the Magistrate had re- 
ceived information that there was a “serious dispute” between the 
parties. In these ‘circumstances, although we are of opinion that 
the Magistrate did-not follow the letter of the law, we have every 
reason to believe that he was satisfied in his mind, on a perusal 
of the police report and the sworn statement of the applicant, 
that there was a likelihood of a breach of the peace. Further, it 
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appears that the opposite parties, on receipt of the notice, did 
raise the question as to the likelihood of a breach of the peace. 
The learned Magistrate expressly applied his mind to that point 
and, on the evidence before him, came to the conclusion that there 
was a likelihood of a breach of the peace. In the circumstances 
there is reason to believe that the Magistrate was satisfied in his 
own mind, before he took any action, that there was a likelihood 
of a breach of the peace with respect to an immovable property. 

Now we have to consider whether the facts in the Magis- 
trate’s order deprived him of jurisdiction to proceed with the 
case. In other words, we have to see whether, because the Magis- 
trate did not stritly comply with the letter of the law in formu- 
lating his order under Section 145(1), he had no jurisdiction to 
proceed with the case. 

On this point a large number of cases have been cited and as 
most of the cases have been decided by learned Judges of this Court, 
sitting singly, we do not propose to examine each and every one 
of them. We may also point out that many of these judgments 
do not consider the effect of Section 537 upon defects in the or- 
der passed under Section 145 (1). 

Section 537 of the Code of Criminal Procedure lays down 
that 

a court of appeal or a court of revision shall not reverse or alter 
any order passed by a court of competent jurisdiction on account 

any error, omission or irregularity in the complaint, summons, 
warrant, charge, proclamation, order, judgment or other proceed- 
ings before or during the trial or in any enquiry or other proceed- 
ings under the Code etc. 

Section 537 would cure all defects provided the court which 
passed the order was one of competent jurisdiction and provided 
that the defects did not in fact occasion a failure of justice. 

The jurisdiction that is conferred on a Magistrate is con- 
ferred on him by the fact that he is a Magistrate and is entitled 
to act in a particular way in certain circumstances. In the case 
of the commission of an offence, he is empowered under the Code 
to take cognizance of the offence and to enquire into it or to try 
the accused person formally brought before him. In matters 
which do not relate to an offence but which relate to the like- 
lihood of offences being committed, the Code provides for certain 
preventive measures. The Magistrate is authorised to take thosc 
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measures and jurisdiction is conferred on the Magistrate' 


by the mere fact that he is a Magistrate and it is his duty 
not only to try an alleged offender but also to prevent the com- 
mission of offences. If we examine certain other sections of the 


Code, we shall see how a Magistrate is authorised to act in order | 


to prevent the commission of offences. . , 
Section 106 of the Code of Criminal Procedure lays down 
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Ganeman that when a court convicts a person of an offence inyolving a 
breach of the peace, it is authorised to direct the convicted person 

1933 ; ? ; ; jea 
"to enter into a bond for keeping the peace for a certain period’ of 


‘Kapoor time. ‘Then Section 107 of the Code of Criminal Procedure says. 


m that when a Magistrate l : 
Suaj Paasap is informed that any ‘person is likely to commit a breach of the 
— peace. ..., the Magistrate may, in manner hereinafter provided 
Makir}, require such person to show cause why he should not be ordered 
Ao i to execute a bond .... ` 


It will be noticed that the Magistrate is to act in a certain 
way when he receives certain information. As soon as he re- 
ceives such information he is authorised to act in a particular 
way. So it is the getting of the information that entitles him 
to act, and when he is entitled to act, he has jurisdiction to act (in 
the matter). Similarly Section 108 lays down that when a 

Magistrate has information that there is within the limits of his 
jurssdiction any person who . . . disseminates or attempts to dis- 
seminate .... any seditious matter, .... such Magistrate if, in 
his opinion there is sufficient ground for proceeding, may in man- 
ner hereinafter provided require such person to show cause.... 

Here again we find that the Magistrate, in order to act, has 
only to be informed of certain matters and, of course, he has to 
believe the information. As soon as he gets the information, he is 
competent to act, and the Code tells him how he is to act. Similar 
provisions will be found in Sections 109 and 110 of the Code of 
Criminal Procedure. Section 112 lays down the procedure for 
Magistrates to follow in matters detailed in Sections 107, 108, 109 
and 110. It says that the Magistrate should make an order in 
writing setting forth the substance of his information etc. Then 
Section 113 and the following sections tell him how he is to pro~ 
ceed further. Similarly Section 133 says that “where a Magis- 
trate. on receiving a police report or other information” consi- 
ders that certain public nuisances should be removed or prevent- 
ed, such Magistrate may make “an order. Here again it is the 
receipt: of the information that gives the Magistrate jurisdiction 
to act in-the matter mentioned in Section 133. >` = 

Now, if we read Section 145, in the light afforded by the 
sections quoted above, we see that if the Magistrate is satisfied 
from a police report or other information, that a dispute likely 
to cause a breach of the peace exists, he is seized of jurisdiction to 
take action and he is empowered by the Code to act in a parti- 
cular way. If this view be correct, the jurisdiction of the 
Magistrate arises from the fact that he has received certain infor- 
mation and that he is satisfied as to the truth of that information. 
The jurisdiction ‘of the Magistrate does mot depend on how he 
proceeds. ‘There are two things—one is ‘the authority conferred: 
on him to act and the other is how He is to act. If he has juris- 
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| diction, he is not deprived of jurisdiction merely because his -pro- Camamat 
_cedure is erroneous or defective. a 
If this view be right, the omission on the part of the Magis- — 
trate to follow certain directions contained in the Code, although Bs?oce 
some of these directions may be more important than others, can- 2 
. not be said to deprive him of jurisdiction. . Sunay Paasap 
| It was argued that the omission, on the part of the Magis- 77 
trate to record the fact that he was satisfied that a dispute likely to 4 c E 
cause a breach of the peace existed and further to record the 
grounds on which he was so satisfied, is an ‘illegality’ which can- 
not be cured by Section 537 of the Code of Criminal Procedure 
which deals only with irregularities and not with ‘illegalities’. 
The argument has been based on the Privy Council decision 
in Subrabmania Ayyar v. K.-E. In this case the accused person 
was charged with no less than- 41 offences committed within the 
space of two years. Their Lordships of the Privy Council re- 
marked as follows:— - 
The remedying of mere irregularities is familiar in most systems 
of jurisprudence but it would be an extraordinary extension of such 
a branch of administering che criminal law to say that when the 
Code positively enacts that such a trial as that which has taken 
place here shall not be permitted chat this contravention of the 
es comes ‘within the description of error, omission or irregu- 
arity. Ea 
Their Lordships made the remark in dealing with Section 
537 of the Code. In a later case, however, viz., Abdul Rabman 
v. K.-E.?, which is also reported in 25 A. L. J. 117, their Lordships 
pointed out that in the earlier case “it was possible that it might 
have worked actual injustice to the accused”. It may be t 
their -Lordships of the Privy Council, in the later case, wanted 
to point out that Section 537 of the Code of Criminal Procedure 
could not cure the defect in the case of Subrahmania Ayyar, be- 
cause the Code contained the provision that an irregularity, which 
had worked injustice to the accused, could not be cured. But it 
is significant that although their Lordships of the Privy Council 
drew a distinction between .an ‘illegality’ and an ‘irregularity’ in 
the earlier case, which was decided in the year 1901, the legisla- 
ture did not introduce the word ‘illegality’ in Section 537 or any- 
where else in the Code, although it -was amended after that year. 
This being the state of the law, we do not think that we should 
introduce a distinction between ‘illegality’ and ‘irregularity’. The 
sole criterion -given by Section 537 is. whether-the accused person 
has been prejudiced or not. The object of procedure is to enable 
the court-to do justice, but; if in spite of even a total disregard 
of the rules of procedure, justice has been done, ` there would 
exist no necessity for setting aside the final order which is just 
11, L Re 25 Med. 61. 154 L A. 96 
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and correct simply because the procedure adopted was wrong. 

Having regard to the conclusion at which we have arrived, 
it is not necessary for us to examine many of the cases that have 
been decided in this Court, It would be sufficient for us to 
mention that some learned single Judges, in Banka Singh v. 
Gokul’ and Brabmanath v. Sundar Nath*, took the view that the 
omission to make the order in conformity with Section 145 of the 
Code of Criminal Procedure amounted to an illegality and ousted 
the jurisdiction of the magistrate and the order, good or bad, must 
be set aside. A contrary view was taken by two learned Judges 
of this Court in Genga Soren Singh v. Bhagwat Prasad®, by a 
learned single Judge of this Court, in Madan Mohan Lal v. Sheoraj 
Kanwar", and by two learned Judges of this Court in Barmba 
Singh v. Emperor through Madho Singh". As we have said, in 
view of the fact that the rulings quoted before us were mostly 
decisions of learned single Judges, and having regard to the fact 
that we have tried to arrive at some principles on which to base 
our decision, we need not examine the cases expressing the oppo- 
site view. 

We have repeatedly asked Mr. Pathak, the learned counsel, 
who ably argued the case for the applicants, if he could tell us 
how his clients were prejudiced by the omission on the part-of the 
Magistrate to comply strictly with the provisions of Sub-section 


(1) of Section 145 of the Code of Criminal Procedure. He re- 


plied that he was not in a position to say that his clients had been 
prejudiced. In view of this admission and in view of the fact 
that we ourselves are not in a position to discover that the appli- 
cants have in any way been prejudiced by the said omission, we 
are of opinion that the irregularity committed by the Magistrate 
is cured by Section 537 of the Code of Criminal Procedure. 

The next point that was urged was that the Magistrate was 
wrong in awarding costs to the opposite party, two days after 
he had passed his orders on the main application. The question 
of costs is dealt with by Section 148(3), which does not fix any . 
limit of time for passing the order as to costs. All that is needed 
is that the Magistrate passing the decision should make an order 
as to costs. This being the case, we are not in 2 position to say 
that the order that was passed as to costs two days after the deci- 
sion of the main case was an illegal order. This view is in accor- 
dance with the decision in the case of Nafar Chandra Pal 
Chawdbry v. Siddhartha Krishna Mazumdar’. 

Next it was objected that the order as to costs was passed 
ex parte. Although Section 148(3) does not expressly state that 
2 party should have an opportunity of being heard before an or- 
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der for costs is passed against him, and the Magistrate, therefore, Canar 
cannot be held guilty of an “irregularity”, we agree that, in ac- Toy 
cordance with the ordinary principles of justice, the Magistrate — 
should not have passed the order without giving the applicant Kroosa 
an opportunity of showing cause against granting the opposite 
party’s application. We see no reason, however, to interfere, a3Suaay Prasan 
the learned Sessions Judge has considered the order upon its 

merits and has come to the conclusion that, having regard to the 4% c). 
fact that the case dragged on for about 2 year, the amount of 

costs was not unfair. 


On behalf of the opposite parties we have been asked to 
award them costs of the proceedings before us and as an authority 
a decision of a learned single judge of this Court in Criminal Re- 
vision No. 221 of 1931 (Penna Lal v. K.-E. through Lechbmi 
Shanker) decided on July 13, 1932 has been cited. Against this 
decision which followed a two Judge decision of the Bombay 
High Court, is the decision of the Full Bench case of Veerappa 
Naidu v. Avudayemmal which, in its turn, purported to follow 
= a Calcutta case, Mebi Singh v. Mangal Khandu™. The learned 
counsel for the opposite party also cites Mg. Po Lon v. Mg. Be 
On”, 

We have given the matter our independent consideration and 
we are of opinion that Section 423, Clause (d) of the Code of 
Criminal Procedure read with Section 439 does not authorise the 
High Court, in revision, to award costs of the proceedings before 
it. Clause (d) of Section 423 authorises the appellate court “to 
make any amendment or any consequential or incidental ` order 
that may be just or proper”. The words under quotation mean 
that the appellate court may amend the order appealed from and 
may, further, pass such orders that follow from or are necessary 
to the order passed. They do not mean the appellate court may 
pass any order as to costs of the appeal itself. 

We are of opinion that no costs can be awarded to the oppo- 
site party. 

In the result the application fails and is hereby dismissed. 
l Application dismissed 
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FULL BENCH 
RAM PRASAD RAM KUMAR (Applicant) 


Versus 

PARSHOTAM HALWAI (Opposite party)”* a 
b Act (II of 1899), Articla 1—Debtor wrote end signed statement 
in creditor’s bookh—T bat he bad-received a certain sum—Signed state- 
ment contained entry above it that money was to carry interesi— . 
Whetber document emounted to agreement to pay interest. 
Where A wrote and signed with his own hand a statement that 
he had received the sum of Rs.198 in the cash book of B, and 
above the signed statement of A there appeared an entry to the 
effect that the sum of Rs.198 was to carry interest at Rs.1-8 per 
cent per mensem; beld, that it is impossible to say that the whole 
of the entry in the account book was a single document for which 
A was responsible, and the document did not amount to an agree- 
ment to pay interest and was properly stamped as a mere acknow- 
ledgment of debt. Maebadeo Kori v. Sheoraj Rem Tels, 41 All. 
169 distinguished. i a? 

Shiva Prasad Sinba for the applicant. 
Kedar Nath Sinba for the opposite party. 
Mubommad Ismail (Government Advocate) for the Crown. 


The judgment of the Court was delivered by : 


Muxrryi, A. C. J.—This is a reference to the High Court 
by the Chief Inspector of Stamps who holds the position of a 
Collector under a Government notification quoted in the refer- 
ence. Two documents were tendered in evidence before a judge, 
small cause court, in a suit for money. They were in the shape 
of the plaintiff’s account books which bore the signature of the 
defendant No. 1. One of the documents which is described’ as 
page 9c of the record was an extract from the cash book of the . 
plaintiff and in it (the transliteration before us is incorrect) 
Parshotam Halwai the defendant No. 1 wrote and signed with 
his own hand a statement that he had received’ the sum of 
Rs.225-10-0. Above this signed statement there was an entry 
in the book to the effect that the money was to carry interest at 
Rs.1-8 per mensem. . 

The other document, the transliteration of which has been 
marked as 11c, being pages of the original record, is similar. 
Parshotam Halwai wrote and signed with his own hand a state- 


Land 


ment that he had received.the sum of Rs.198. This entry is 


again in the cash book of the plaintiff and above the signed state- 
ment of Parshotam Halwai ee appears an entry to the effect 
that the sum of Rs.198 is to carry interest at Rs.1-8 per cent per - 
mensem. 

*Misc. Case 406 of 1932 
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The Chief Inspector of Stamps reports that these two docu- 
ments amounted to an agreement to pay interest and therefore 
we should declare accordingly. The reference is under Section 61 
of the Stamp Act. 

We are of opinion that it is impossible for us to say that the 
whole of the extract from the account book or the whole of the 
entry in the account book is a single document for which 
Parshotam Halwai was responsible. We can treat the signed 
statement of Parshotam Halwai alone as the document for which 
he is responsible. The entry in the account book does not pro- 
fess to be a document executed by Parshotam Halwai. On the 
other hand, it is quite possible that Parshotam Halwai had no in- 
formation at all that above his signature there appeared a stipula- 
tion that interest was to be paid at Rs.1-8 per cent per mensem. 

In the view which we take of these documents, the case is 
- clearly distinguishable from the case in Mabadeo Kori v. Sheoraj 
` Rom Tel. It is not necessary for us to express any opinion as to 
the correctness or otherwise of the case in (I. L. R. 41 AlL 169) 
and we express no opinion. 

We hold that the documents are properly stamped being mere 
acknowledgments of a debt. 

Let a copy of this order under the seal of the Court be sent 
to the Chief Inspector of Stamps through the District Judge oí 
Benares for his information. 

IL L. R 41 All 169 


THE OFFICIAL LIQUIDATOR (Applicant) 
VETSHS 
LIAQAT HUSAIN (Opposite party) * 

Companies Act (VII of 1913), Secs. 235 end 280—Company—Liquide- 
tion—Official recelver files misfeasance summons against a director 
—Not bound to give security for costs—‘Misfeasence proceeding” 
not amotnting to “a suit or otber legal proceeding”. 

A ‘misfeasance proceeding’ is merely an examination by the 
court into the conduct of an officer of the company and as a re- 
` sult of that examination the court may order the officer to restore 
the money or the property of the company, as the court may think 
just. Such proceeding cannot be said in any way to be a “suit or 
other legal proceeding” within the meaning of Sec. 280 of ~ the 
Indian Companies Act. Where an official liquidator files a mis- 
feasance summons under Sec. 235 of the Companies Act against a 
director, the court has’no power under Sec. 280 to require the 
liquidator to give security for the costs of the director. 
Pure Spirits Co.-¥. Fowler, 25 Q. B. D. 235 distinguished. In 
Re Strand Wood Co. Ltd., 1904 2 Ch. 1 applied. 
APPLICATION of the Official Liquidator. 


= "Application in Mis. Case 369 of 1928 
26 
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Bhagwati Shenker for the applicant. 
A. M. Khwaja for the opposite party. 


The following judgment was delivered by 


YouNG, J.—This is an application under Section 280 of the 
Indian Companies Act praying that the official liquidator of the 
U. P. Oil Mills Co., Ltd., in liquidation, should provide security for 
the applicant’s costs. The applicant was one of the original direc- 
tors of the company and on the company going into liquidation 
was appointed voluntary liquidator. Subsequently a compulsory 
winding up order was passed by this Court, and an official liquida- 
tor was appointed. On an investigation of the company’s books 
the official liquidator has thought proper to file a misfeasance sum- 
mons under Section 235 of the Indian Companies Act against the 
applicant. It is upon that application under Section 235 that the 
applicant wishes the official liquidator to furnish security for his 
costs. 

In my opinion, there is nothing in this application. Section 
280 of the Indian Companies Act reads as follows:— 

Where a limited company is plaintiff or petitioner in any suit 
or other legal proceeding, any court having jurisdiction in the 
matter may, if it thinks that there is reason to believe that the 
company will be unable to pay the costs of the defendant, if suc- 
cessful in his defence, require sufficient security to be given for 
his costs. ? 

Counsel for the applicant has referred me to an English case, 
Pure Spirits Co. v. Fowler’ where it was held that the court was 
bound to order security-for costs where the company is in liquida- 
tion and there is no evidence to rebut the presumption that the 
assets will be insufficient to pay the defendant’s costs, if he succeeds. 
In my opinion, the case relied upon by the counsel for the applicant 
is no authority for the applicant’s contention. That case was an 
action brought by one company against another company, the 
plaintiff company happening to be in liquidation. That authority 
cannot effect an application under Section 235, which is the section 
dealing with 2 misfeasance summons. A misfeasance proceeding 
is merely an examination by the court into the conduct of an officer 
of the company, afid as a result of that examination the court may 
order the officer to restore the money or the property of the com- 
pany, as the court may think just. Such proceedings cannot be 
said in any way to be a “suit or other legal proceeding” within the 
meaning of Section 280 of the Indian Companies Act. I am sup- 
ported in this view by a consideration of another English authority 
In Re Strand Wood Co., Ltd.* where it was held that it was not 
the practice of the court to require a liquidator on the ground of ` 
poverty to give security for the costs of a misfeasance summons. 
It is to be noted that the section of the English Act at the date of 


125 Q. B. D. 235 *[1904] 2 Ch. 1 E 
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this authority was precisely the same as Section 280 of the Indian Gwi 
Companies Act, oer 
On grounds of general policy also it appears to me that it is —— 
impossible for any such rule to exist. The result of any suchT#8 Orrcit 
practice would be that directors or other officers of a company ““7™47™™ 


v 


could fraudulently misappropriate or otherwise do away with, all  Liaaat 
the funds and properties of the company, and the more thoroughly Hvsam 
they so exhausted the funds the more certain it would be that they yous, J. 
would escape the consequence of their fraud. All they would have 
to do, if the applicant’s contention is sound, would be, on a mis- 
feasance summons being directed against them, to apply to the 
court for the liquidator to provide security for their costs, as the 
company had no assets, the fact that the company has no assets 
being entirely due to the fraud of the officers of the company 
themselves. This application is dismissed with costs. I fix coun- 
ls fee at Rs.32. 

Mr. Khwaja asks for time for his client to file a written state- 
ment, Let a written statement be filed by February 16, 1933. 

l Application dismissed 


NAND RAM (Plaintiff) 
VETSHS 
PURSHOTAM DAS and oTrHERs (Defendants) * 1932 
Trensfer of Property Act (IV of 1882), Sec. 55(2)—Sale-deed—Indem- Dre 7 
nity cleuse——When deemed to be exhaustive. — 

In the absence of a contract to the contrary, the seller is under , 124" 
a statutory obligation to refund to the purchaser the price of the i 
property sold, if the purchaser is, because of the defect in the țpitle 
of the seller, dispossessed from the property. The contract to 
the contrary need not be express and may be implied from the 
terms of the sale-deed, but, in order to exclude the operation of 
the statutory liability of the vendor, a contract, covenant or 
agreement must so clearly be inconsistent with the statutory rules 
as to lead to the inference that it had been made to qualify the 
generality of the law. 

Where the covenant in the sale-deed provided for the right of 
the vendee to be indemnified in the event of a- claim 
being preferred by a co-sharer or partner of the vendors, and, 
on a suit by the reversioners, the vendees were di 
from the property, beld, that the indemnity clause was by way 
of an additional safeguard and was not exhaustive of all 
the contingencies in which the vendee could be entitled'to recover 
the sale price from the vendors, and did not in any way restrict 
the statutory obligation of the vendor provided for by Sec. 55 (2) 
T. P. Act, and the vendee was entitled to the decree for refund 
of the sale price with interest. Bhagwati v. Benarsi Das, 26 A. 


*S. A. 433 of 1931 
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L. J. 550 relied on. Gurn Prasad Das v. Nerendra Narain, 1 L 
C. 361 dissented from. 
SECOND APPEAL from a decree of Basu HARIHAR PRASAD, 
Subordinate Judge of Pilibhit, reversing a decree of Mr. Basu Ram 
VERMA, Munsif. 


P. L. Banerji for the appellant. 
G. S. Pathak and Kishan Lal for the respondents. 


The judgment of the Court was delivered by 
IgpaL AHMAD, J.—This is a plaintiff’s appeal and arises out 


‘ of a suit for recovery of Rs.1,848-4-0. 


The defendants sold certain immovable property to the 
plaintiff-appellant for a sum of Rs.1,000. The property sold ori- 
ginally belonged to 2 man named Bishan Dat and, on his death, his 
widow and his daughter sold the property to the defendants. The 
defendants, as already stated, sold the same to the plaintiff-appel- 
lant.. „After the death of the widow and the daughter the rever- 
sioners of Bishan Dat filed a suit for possession of the property 
against the plaintiff-appellant on the ground that the widow and 
the daughter had only life-estate in the same and that, on their 
death, the reversioners became entitled to possession of the property. 
That suit was contested by the plaintiff-appellant but was decreed. 
Plaintiff then brought the suit, giving rise to the present appeals, for 
recovery of the sale consideration with interest and for the costs 
that he had incurred in the litigation with the reversioners. 

The defendants resisted the suit on the ground that under 
the terms of the sale deed executed by them in favour of the 
plaintiff they were not liable, in the events that had happened, to 
refund the consideration to the plaintiff and that the plaintiff was 
not entitled to recover the amount spent by him in the litigation 
with the reversioners. ‘These contentions were overruled by the 
trial court. That court, however, did not award to the plaintiff 
interest at the rate claimed by him but allowed interest by way of 
damages at the rate of 6 per cent per mensem, and passed a decree 
in the plaintiffs favour for a sum of Rs.1,609-4-0. 

On appeal by the defendants the lower appellate court held 
that, having regard to the terms of the sale deed executed by the 
defendants, the defendants were not liable to refund the sale consi- 
deration to the plaintiff though the plaintiff lost the property sold 
as the result of the decree passed in favour of the reversioners, In 
support of this conclusion it placed reliance on the following in- 
demnity clause contained in the sale deed:— 

l If any partner or co-sharer of ours should arise and make a claim 
and the whole or a part of the property sold goes out of the pos- 
session of the vendee or if some money is found to be payable 
and the vendee is obliged to pay it the vendee would be entitled 
to recover that amount ee with costs and damages from our 


“ 
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persons and property of every kind. 
It held that as the reversioners were neither the partners nor CO- 1932 
sharers of the defendants the plaintiff had not the right to recover, —— 
the sale consideration from the defendants. It repelled the conten- Nann Rax 
tion of the plaintiff that the liability of the defendant arose under TER 
Section $5 (2) of the Transfer of Property Act on the ground that Das 
in the present case there was Tga 
a contract to regulate the relations of the parties in case the Ahmed, J. 
vendee be dispossessed and that contract is that the vendors would 
be liable, if a partner or a co-sharer of the vendee dispossesses the 
vendee, ; 
and that 
the very fact that the parties chose to mention the particular 
cases in which the liability of the vendor arose is sufficient to 
indicate that the liability of the vendor was to, be confined to 
those cases . 
and to no others. In arriving at this conclusion the lower appellate 
courtwas mainly guided by the decision of the Calcutta High Court 
in Guru Prasad Das v. Narendra Narain Maity’. In that case it 
was held that, where by the terms of a sale deed the vendor is made 
liable to refund the purchase money in the event of the disposses- 
sion of the vendee “by the vendor, his heirs or representatives” 
the vendor is not liable to refund the purchase money if the vendee 
is dispossessed by a person “claiming under a title paramount”. 
We are unable to agree with lower appellate court. Sec- 
tion 55(2) of the Transfer of Property Act is expressed in terms 
of a very absolute and clear character. It provides that, in the 
- absence of a contract to the contrary, the seller shall be deemed to 
contract with the buyer that the interest which the seller professes 
to transfer to the buyer subsists and that he has power to transfer 
the same. It is clear, therefore, that, in the absence of a contract 
to the contrary, the seller is under a statutory obligation to refund 
to the purchaser the price of the property sold, if the purchaser is, 
because of the defect in the title of the seller, dispossessed from the 
property. The question for consideration therefore is, was there “a 
contract to the contrary” in the present case, or, in other words, is 
there anything in the terms of the sale deed executed by the defen- 
dants to restrict or wipe out the aforesaid statutory obligation of 
the defendants? It is argued on behalf of the defendants that the 
clause in the sale deed quoted above should be construed to mean 
that the parties had contracted that the defendants would be liable 
only if some one who was their partner or cosharer laid a claim to 
the property, and, in no other cases. We cannot agree with this 
contention. If the covenant in the sale deed does not ‘constitute 
“a contract to the contrary” within the meaning of Section 55 of 
the Transfer of Property Act the defendants are undoubtedly liable 
*1 LC 361 
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in the present cåse to answer the plaintiff’s claim. The contract 
to the contrary need not be express and may be implied from the 
terms of the sale deed, but it is well settled that, in order to exclude 


` the operation of the statutory liability of the vendor, a contract, 


covenant or agreement must so clearly be inconsistent with the 
statutory rules as to lead to the inference that it had been made 
to qualify the generality of the law. It has to be seen whether 
this was so in the present case. The contract, no doubt, as con- ` 
tained in the deed, provides for the right of the vendee to be in- 
demnified in the event of a claim being preferred by a cosharer or 
partner of the vendors, but the clause is not, in our judgment, in- 
consistent with the statutory rule which provides for o liability 
of vendors even in other cases. There is nothing in the sale deed 
to indicate that the plaintiff had not the right to recover the 
sale price in the event of being deprived of the property owing to 
the claim of a person other than a partner or cosharer of the- 
vendors. To interpret the indemnity clause in the way that it 
has been interpreted by the lower appellate court one would have 
to read into the clause some such words as “the vendors shall be 
liable in no other cases”, and there appears to us no justification for 
doing so. The clause in the sale deed is not exhaustive of all the 
contingencies in which the plaintiff could be entitled to recover 
the sale price from the vendors. In the words of their Lordships 
of the Privy Council the clause was by way of 

an additional safeguard, it may have been a thing suggested by 

the parties to cover contingencies which were not yet wholly 

foreseen ~ 
(vide Bhagwati alias Bhagwan Dei v. Banarsi Das?) but it does not 
m any way restrict the statutory obligation of the vendor provided 
for by Section 55(2) of the Transfer of Property Act. The con- 
trary view, no doubt, appears to have been taken in the case of Guru 
Prasad Das v. Narendra Narain Maity referred to above in which 
a clause similar to the clause to be found in the sale deed in thé 
plaintiff's favour was construed by the learned Judges as amount- 
ing to a contract absolving the vendor from the statutory obliga- 
tion imposed on him by Section 55 (2) of the Transfer of Property 
Act. No reasons have been assigned by the learned Judges in 
support of the conclusion arrived at by them and, for the reasons 
that we have given above, we, with all respect, are unable to agree 
with that decision. 


We hold, therefore, that the plaintiff was entitled to a decree 
for refund of the sale price with interest at the rate allowed to 
him by the trial court. 

It has been stated above that the plaintiff was also granted 
a decree for the costs incurred by him in the suit filed by the re- 

"26 A L J. 550 
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versioners. Those costs were incurred by the plaintiff in defend- 
ing the title of his vendors, the present defendants, and therefore 


the vendors were clearly liable for the same. 


For the reasons given above we allow this appeal, set aside the 
decree of the lower appellate court and restore the decree of the 
trial court with costs in all courts. 


Appeal allowed 


KING-EMPEROR 
versus 
SATNARAIN PANDEY* 


Penal Code, Sec. 304A—Conviction under—When not legally sustainable 
—Desth caused as a result of collision between two lorries—No 
evidence that accused mainly or entirely responsible for collision. 

To impose criminal liability under Sec. 304A Penal Code it is 
necessary that the death should have been the direct result of a 
rash and negligent act of the accused and that act must be the 
proxumate and efficient cause without the intervention of an- 
other’s negligence. Emperor v. Omkor Ram Pratap, 4 Bom. 
L. R. 679 followed. 

While four motor vehicles were passing on the road at about 
the same time creating a cloud of dust and rendering visibility 
very dim, two of “them collided with the result that a woman 
in one of the vehicles fell out amd died, and although it was found 
that the accused was driving the vehicle too fast considering the 
Jack of visibility, there was no` definite evidence that accused 
was mainly or entirely responsible for the collision, beld, that 
accused could not be convicted under Sec. 304A. 

CRIMINAL Revision from an order of W. MADELEY ESQ., 
Sessions Judge of Benares. 

P. L. Banerji and Kedar Nath Sinba for the applicant. 

M. Waliullah (Assistant Government Advocate) for the 
_ Crown. 

The following judgment was delivered by 

Bajpat, J.—The accused applicant was convicted by a learned 
Magistrate under Section 304A, I. P. C. and- sentenced to six 
months’ rigorous imprisonment and a fine of Rs.100. The con- 
viction and sentence were confirmed in appeal by the learned 
Sessions Judge. 

The facts are that the accused was driving a motor lorry No. 
1064 from Mirza Murad to Benares. Another lorry No. 1034 was 
coming in the opposite direction from Benares to Mirza Murad. 
There was then a collision, as a result of which a woman in lorry 
No. 1064 fell out, received injuries on the head and died. Near 

*Cr. Rev. 735 of 1932 
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about the time of this collision there was another lorry going in 
front of lorry No. 1064-and there was further a small car which 
had passed just about that time. The natural consequence of all 
these four vehicles passing on the road at about the same time was 
that a cloud of dust had gathered, and visibility was very dim. 

It has been argued before me that the death of the woman 
cannot be attributed directly to any action of the accused, and 
there is no finding by the court below to that effect. What the 
lower appellate court has found definitely is that the accused was 
driving too fast considering the lack of visibility, and that this act 
of driving too fast was rash and negligent. This, to my mind, is 
not enough to fix a criminal liability on the accused. The death 
of the woman was due to the collision and unless the courts below 
find as a fact from the evidence on the record which, it must be 
conceded, in the present case, is very conflicting that the accused 
was responsible for the collision his conviction under Section 304A, 


. is not legally sustainable. The learned counsel on behalf of the ap- 


plicant has relied on the case of Emperor v. Omkar Ram Pratap” 


-~ and I am of the opinion that the law has been laid down correctly 


in that case. It was held that to impose criminal liability under 
Section 304A, I. P. C. it is necessary that the death should have 
been the direct result of a rash and negligent act of the accused, 
and that act must be the proximate and efficient cause without the 
intervention of another’s negligence. It must be the causa cousans; 
it is not enough that it may have the ceusa sine qua non. It is 
conceded that if on account of the fast driving of the applicant the 
woman had been by reason of a jerk thrown out of the lorry and 
killed, or if some pedestrian in the way had been knocked down 
and killed, the applicant could have been legally convicted under 
Section 304A. But in the present case the death of the woman 
was due to the collision and in order to impose a criminal liability 
on the accused it must be found as a fact that the collision was 
entirely or at least mainly due to the act of the applicant and there 
being no such finding by the lower appellate court his conviction 
cannot be sustained. I am, therefore, of the opinion that so far as 
the evidence in the present case goes it is not sufficient to establish 
that the accused was wholly or mainly responsible for the collision. 
The result is that I allow this application, set aside the conviction 
and sentence and direct that the accused be forthwith set at liberty 
and the fine, if paid, be refunded. 
Application allowed 


14 Bom L. R. 679 


A. L. J. R HIGH COURT 207 


FULL BENCH 
BAHADUR LAL (Applicant) 
Versus 
THE HON’BLE JUDGES OF THE HIGH COURT OF 
JUDICATURE AT ALLAHABAD (Opposite parties) * 


Civil Procedure Code (V of 1908), Or. 45, R. 7 F amended by Act. 


XXVI of 1920) and Rule 9 of Privy C Rusles—Time for fur- 
nishing security end for depositing translation and printing charges 
—Whether High Court cen extend time beyond 150 days from date 
of decree or order. 

i Per Full Bench (NumaruLLan, J., dissenting):—Under the 
provisions of Or. 45, Rule 7 C. P. C. (as amended by Act XXVI 
of 1920) the High Court has no discretion ¢o grant extension 
of time for furnishing security and for depositing translation and 
printing charges beyond the term of 150 days from the date of 
the decree or order to be appealed against. Rule 9 of the Privy 
Council Rules was never framed with the idea of extending time 
beyond the limit fixed by the Indian Legislature, and the two 
sets of rules, one contained in Or. 45 C. P. C. and the other 
contained in the Privy Council Rules were meant only to supple- 
ment one another. Rule 9 refers to such other orders as may be 
necessary when there has been a final failure (Le., when the appli- 
cant has failed to do the necessary acts before the expiration of 
the final statutory period, together with such further period (if 
any) as the court may have granted according to law) and 
when no question arises of granting more time. Poornsnenthachi 
v. T. S. Gopalaswami, I. L. R. 55 Mad. 835 followed; Nilakonth v. 
Sri Satchidenand, 1. L. R. 51 Bom. 430 dissented from. 

Per NIAMATULLAH, J.—TIf the applicant furnishes security and 
makes the deposit within the time laid down by Or. 45, R. 7 
C. P. C. it is compulsory on the court to admit his appeal. If, 
however, he fails to do so, the power of the court given by Rule 
9 of the Privy Council Rules may yet be exercised in his favour 
if the ends of justice so require. 

The words “or make such further or other order” as the justice 
of the case requires, which occur in Rule 9, are comprehensive 

' enough to include a power to condone delay or extend time as an 
` “alternative to the certificate being cancelled. 
APPLICATION for leave to appeal to His Majesty in Council. 


The following is the Referring Order:— 
‘Muxeryi, A. C. J. and NiamaTuLLAH, J.—A question has been 


raised in this matter of an application for leave to appeal before His 


Majesty in Council, in which a certificate of fitness has been granted, 
which is of considerable difficulty. 
It appears that some controversy has been raised on an office report 
as to whether the appellant has furnished the security in time and whether 
*P, C. A. 27 of re l 
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he has deposited the amount required to defray the expenses of translat- 
ing etc., within time. 
Mr. Sanyal, the learned counsel for the appellant, has argued that 


EEIN Laz even if there has been technically, a es delay in furnishing the security 


King, J. 


or making the deposit, it is open to Court to extend the time by a 
few days and that, in the circumstances of this case, the time ought to be 
granted. 

The question that arises at the outset is whether this Court has 
authority to extend the time. Two cases, namely, Joti Prasad v. Herkesh 
Singh, 26 A. L. J. 433 and Rem Dhan v. Prag Narain, I. L. R. 44 All. 
216 have been decided by this Court in which it was held that this Court 
had no power to extend the time. In coming to this decision the learned 
Judges did not consider the effect of Rule 9 of the Rules framed by His 
Majesty in Council relating to the practice in appeals to His Majesty in: 
Council and published on February 9, 1920. 

A Full Bench of the Bombay High Court in Nikanth Balwant v. 
Vidya Narsingha Bherati, I. L. R. 51 Bom. 430 has held that Rule 9 
framed by his Majesty in Council practically overrides the stringent pro- 
vision of Rule 7 of Order 45 of the Code of Civil Procedure. 

As this is a very important point and involves a consideration of two ' 
decisions of this Court, each given by a Bench of two Judges, we think 
the case ought to go before a Full Bench. We accordingly refer it to a 
Full Bench. 


A. Sanyal for the applicant. 
Mubemmad Ismail (Government Advocate) for the opposite 
parties. 


The following judgments were delivered:— 


Kine, J.—This reference arises out of an application for leave 
to appeal to His Majesty in Council. The applicant Lala Bahadur 
Lal is an advocate practising at Benares. On May 26, 1932 a 
Bench of this Court passed an order suspending the applicant from 
practice for a term of three months. The applicant applied for 
leave to appeal to His Majesty in Council and on June 10, 1932 
a certificate was granted that the case was a fit one for appeal to 
His Majesty in Council. Under Order 45, Rule 7 the applicant 
was bound to furnish security, and to deposit the amount required 
for translation and printing, within six weeks from the date of the 
grant of the certificate or within 90 days from the date of the 
order complained of or within such further period-not exceeding 
60 days as the court might upon cause shown allow. The term 
of six weeks from the grant of the certificate expired on July 22, 
1932 and no application was made for any extension of that term. 
By an order dated July 27, 1932, a Bench of this Court passed an 
order extending the time for furnishing security to 150 days from 
the date of the order to be appealed against. This period expired 
on October 24, 1932. 

On October 24, 1932 the applicant filed a petition stating 
that he had been ordered to furnish cash security to the amount 
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of Rs.4,000 and had got the money ready. He stated that if he 
deposited the money in court he would lose interest and therefore 
he asked permission to purchase postal cash certificates to the value 
of Rs.4,000 and to deposit the certificates in lieu of cash. The 
learned Judge, before whom the application was presented, passed 
an order that the tender might be accepted and that the office 
should submit a report. The office submitted a report on October 
26, 1932 stating that as the security of Rs.4,000 and the costs of 
translation and printing had not yet been deposited and the period 
for deposit had expired, no deposit could be received. The learn- 
ed application Judge then passed an order on October 27 that the 
post office cash certificates might be received instead of cash and 
that the sum of Rs.393-13-0 for translation and printing charges 
might be accepted if deposited in cash on that day. The appli- 
cant accordingly deposited the post office cash certificates and the 
sum of Rs.393-13 on October 27. 


The first question is whether the security has been furnished 
and the cash deposited within time. 

The answer depends upon whether the applicant made a valid 
tender of the amount which he was required to deposit on October 
24, 1932. This is mainly a question of pure fact. On the date 
in question he did not actually deposit any cash or post office cash 
certificates but he stated that he had the money for the security of 
Rs.4,000 ready and asked permission to deposit that amount in the 
form of post office cash certificates instead of in cash. As his 
tender was accepted, it may be held to be a valid tender of Rs.4,000 
as- security within time. The applicant, however, did not even 
refer to the sum of Rs.393-13-0 which also had to be deposited in 
cash on October 24. There was no question of depositing this sum 
in the form of post office cash certificates. He did not deposit this 
sum in cash on October 24, and did not even state that he had the 
cash ready and was willing to deposit it on that date. Under 
Order 45, Rule 7 the applicant was bound not merely to furnish 
security for the respondents’ costs but also to deposit the transla- 
tion and printing charges. As he did not deposit, or- offer to 
deposit, the translation and printing charges on October 24, I 
think it is clear that his tender was not valid and that he cannot 
be held to have complied with the requirements of Order 45, Rule 
7 within time. 

The next question is whether this Court is empowered under 
Order 45, Rule 7 to extend time for furnishing security and for 
depositing translation and printing charges beyond the term of 
150 days from the order to be appealed against. If the language 
of Order 45, Rule 7 is to be construed without reference to the 
rules made by His Majesty in Council I think it is clear that the 
court has no power to grant any further extension. As Order 
45, Rule 7 now stands (after the amendment introduced by Act 


4] 


CIVIL 


1933 


—_— 


BAHADUR LAL 
v 


jJupaas oF 


Hian Court 


e< 


Kisg, J. 


210 T HIĜH COURT ` So [1933] 


26 of 1920) the applicant is bound to furnish the security and 
make the deposit 
within 90 days or such further period, not exceeding 60 days, as 
the court may upon cause shown allow from the date of the 
decree complained of. 

Considering that the legislature has expressly laid down that 
the court can grant a further period not exceeding 60 days it seems 
to me clear that the court has no discretion to grant any extension 
beyond 60 days. This view has almost uniformly been accepted 
by the High Courts in India. So far as this Court is concerned I 
would refer to the decision in Rem Dhan v. Prag Narain’ which 
was followed in Joti Prasad v. Harkesh Singh*, To my mind it is 
perfectly clear that under the provisions of Order 45, Rule 7 the 
High Court has no discretion to grant extension of time exceeding 
150 days from the date of the decree or order to be appealed 
against. - | 

The last question is whether the provisions of Order 54, Rule 
7, in so far as they limit the discretion of the court to grant an 
extension exceeding 150 days from the date of the decree, have 
been overridden by a rule contained in an order of His Majesty 
in Council. The order referred to was made on February 9, 1920 
and was published for information in the Gazette on April 17, 
1920 and was declared to come into operation on January 1, 1921. 
This order contained certain rules for regulating the practice in 
appeals to His Majesty in Council, and we are concerned with 
rule No. 9 which runs as follows:— 

Where an appellant, having obtained a certificate for the ad- 
mission of an appeal, fails to furnish the security or make the 
deposit required (or apply with due diligence to the court for an 
order admitting the appeal), the court may, on its own-motion 
or on an application in that behalf made by the respondent, can- 
cel the certificate for the admission of the appeal, and may give 
such directions as to the costs of the appeal and the security 
entered into by the appellant as the court shall think fit, or make 
such further or other order in the premises as, in the opinion of 
the court, the justice of the case requires. 

It is argued for the applicant that under this rule the High 
Court is given unlimited discretion to extend time for furnishing 
the security and making the necessary deposit, notwithstanding 
anything contained in Order 45, Rule 7. The language of rule 
No. 9 is certainly very wide. It does not expressly state that the 
court may extend time if the appellant fails to furnish security 
and to make the deposit, but it empowers the court in case of such 
failure “to make such further or other order in the premises as, 
in the opinion of the court, the justice of the case requires.” ‘The 
main question is whether this wide and general power conferred 
by rule 9 should be interpreted as conflicting with a clear statutory 
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provision which regulates the same subject. If the provisions of Gm 
Order 45, Rule 7 are interpreted as irreconcilable with the provi- — 
sions of Rule 9, which was made by His Majesty in Council, then 1” 
I think it is clear that, under Section 112 of the Code of Civil tauro Lat 
Procedure, the latter rule must prevail. In my opinion, however, peas 
there is no real conflict between these two rules. It is a well rc- ae 
cognized maxim of interpretation that when there are two pro- Hicu 1 Count 
visions having the force of law and regulating the same subject, 
they should if possible be so construed as to be consistent with each 
other. The Indian legislature in passing Act 26 of 1920 obviously 
must have borne in mind the provisions of the order of His 
Majesty in Council dated February. 9, 1920. That order came 
into force on January 1, 1921 and Act 26 of 1920 also came into 
force on the very same day. Obviously the Indian legislature 
could not have intended any provisions of Act 26 of 1920 to con- 
flict with any rule made by His Majesty in Council and we should 
be very reluctant to hold that any provision of Act 26 was in- 
valid as being inconsistent with the Privy Council rule. The 
Privy Council rules, and Act 26, must be taken to be parts of the 
same legislative scheme and construed accordingly. I think it is 
possible to construe Rule 9 so as to avoid any inconsistency. That 
rule gives the court discretiqn to pass certain orders in case of 
default made by the appellant in furnishing security and making 
the deposit. The orders are to be passed when the appellant “fails 
to furnish the security or make the deposit required”. I think 
this contemplates the stage when there has been a final failure, ie., 
when the appellant has failed to do the necessary acts before the 
expiration of the final statutory period, together with such further 
period (if any) as the court may have granted according to law. 
In other words, I think the stage at which Rule 9 becomes appli- 
cable is not reached until the expiration of both statutory periods 
and until the court either cannot or will not grant any further 
period. If this is the correct interpretation, it seems to me that 
Rule 9 does not even contemplate the allowance of any furthec 
period. It only contemplates the passing of such other orders as 
may be necessary in consequence of the appellant’s final failure 
-to do the necessary acts within the statutory period together with 
ius further period (if any) asthe court has allowed according to 
w 

If Rule 9 is held to be applicable as soon as the appellant fails 
to do the necessary acts within the statutory period, then the court 
may in some cases (as in the present case) be empowered under 
Order 45, Rule 7 to allow a further period, and it is unnecessary to 
invoke Rule 9 as authorizing such allowance. 

In my opinion therefore Rule 9 was never intended to sanction 
the allowance of any further period. It refers to such other orders 
as may be necessary when there has been a final failure and when 
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no question arises of panne more time. 
It must, however, be conceded that the powers given by Rule 
9, to “make such further or other order . . as, in the opinion of 


a Lax the court, the justice of the case requires” are e wide enough to cover 
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an order granting a further period. The question then arises whe- 
ther the legislature intended by such general words to give the 
courts absolute discretion to ignore or override a clear statutory 
provision in the matter of granting a further period. Supposing 
the court has (as in this case) already allowed the maximum 
further period permitted by law. Has the court discretion under 
Rule 9 to allow a further unlawful period? I think not. When 
a court is given discretion to do something, it must be understood 
that a judicial discretion is given, to be exercised according to law, 
not an. absolute discretion which may be exercised in defiance of 
law. It seems hardly necessary to quote authority for this pro- 
position. The Indian legislature has by statute limited the dis- 
cretjon of the court in the matter of allowing time. I doubt 
whether Rule 9 even contemplated an order allowing more time. 
But even if such an order was intended to be included among the 
orders to be passed under that rule, then I think it was intended 
that time could be allowed only in accordance with law. Statu- 
tory provisions cannot, in my opinion, be overridden without clear 
words to that effect. The meaning of the wide and general lan- 
guage empowering the court to make such further order as the 
justice of the case requires should, I think, be restricted so as to 
authorize only a lawful order, and not an unlawful order. On 
this view the suggested conflict between Rule 9 and Order 45, 
Rule 7 can be reconciled. 


An alternative justifiable method of reconciling the two pro- 
visions is to apply the maxim “generalia specialibus non derogant”. 
If Privy Council Rule 9 gives power to enlarge time it is only be- 
cause its language is so general and sweeping that it would include 
orders of every description. The limitation of the court’s discre- 
tion to enlarge time (introduced by Act 26 of 1920 into Order 
45, Rule 7) is, on the other hand, a very special provision. Now 
the relevant rule of interpretation is stated in Maxwell’s Interpre- 
tation of Statutes (7th Edition p. 146) as follows: 


Where a general intention is expressed, and also a particular 
intention which is incompatible with the general one, the paz- 
ticular intention is considered an exception to the general onc, 


Cases are cited in which inconsistent Acts, or inconsistent 
provisions of the same Act, have been treated as reconcilable in this 
manner. Adopting this method we may treat the special provision 
enacted’ by Act 26 of 1920, not as repealed by the sweeping terms 
of Privy Council Rule 9, but as being an exception to the latter. 
In view of the fact that the Privy Council rules were expressly 
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made for the purpose ai “preventing delays” in the making of Gm 

‘ appeals, I think it would be unreasonable to interpret Rule 9 as de- ET 

feating an attempt on the part of the Indian legislature to prevent = ___ 

delays by limiting the discretion of the courts in allowing time for aes Lau 

furnishing security and making deposits. ae 
It seems to me that a similar method of interpretation is re- Arraranap 

quired to avoid a conflict between Order 45, Rule 7 and Section Hion Cour 

148 of the Code of Civil Procedure. King, |. 
When the statutory period of 90 days fixed by Order 45, 

Rule 7 has expired, no extension of that period is given by statute. 

If any extension is given, it is given by the Court “upon cause 

shown”. Supposing the court extends the time by 50 days and 

the appellant subsequently applied for a further extension of 20 

days. Under Section 148 the court could grant the application, 

being expressly permitted to enlarge the period, from time to time, 

“in its discretion”. No limits are fixed to the number or length of 

the enlargements. Now, if we turn to Order 45, Rule 7 we find 

that the court could not grant a further extension exceeding 10 

days. Clearly there is a conflict between the two provisions. 

Which of them is to prevail? J think it is clear that Order 45, 

Rule 7 must prevail, both on the principle “generalia specialibus non 

derogant” and on the principle that the general discretion given by 

Section 148 is a judicial discretion which can only be exercised 

according to law and not in contravention of law. / 

; The applicant relies strongly upon the Full Bench decision of 

` the Bombay High Court in Nilskanth v. Shri Satchidanana’. 

In that case it was held by the Full Bench that Rule 9 of the 

Privy Council rules of 1920 empowers the court to enlarge the 

time for furnishing security and making the deposit beyond the 

period prescribed by Order 45, Rule 7. This view has been ex- 

pressly dissented from the Madras High Court in Poornanenthachi 

v. T. S. Gopalaswams*. The whole question and the conflicting 

authorities have been fully discussed in that ruling and I need only 

say that I agree to the view taken by the learned Judges in that 

case and respectfully dissent from the view expressed by the Bom- 

bay High Court. In an unreported decision of this court, (P. C. 

A. No. 25 of 1927, Hansnath v. Raghu Prasad Singh, decided on 

October 21, 1927) a Bench of this Court also took the view that 

Rule 9 of the Privy Council rules does not override the provisions 

of Order 45, Rule 7. The view taken by the Bombay High Court 

was expressly dissented from. 
In my opinion, the view taken in this unreported case by a 

Bench of this Court, and the view taken by the Madras High 

Court, is correct and I would hold that the Court has no discre- 

tion to extend time exceeding 150 days from the date of the order ` 


to be appealed against. 
HEL R. 31 Bom 430 ‘LL R. 55 Mad. 835 
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MuxERJI, A.C.J.—I am entirely of the same opinion as my 
brother Hon. King, J. I may add that I took the same view in the 
rted case referted to by my brother. In that case, the 


Banapur Laz effect of Clause 9 of the Privy Council Rules is not discussed at 
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length. But I have had the advantage of fuller arguments on the 


Attatanan point and also the advantage of reading the judgments of the Bom- 
Hiau Covar bay and Madras Courts. I am of opinion that the Privy Council 
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rule was never framed with the idea of extending time beyond the 
limit fixed by the Indian Legislature and the two sets of rules, one 
contained in Order 45 of the Code of Civil Procedure and the 
other contained in the Privy Council Rules were meant only to 
supplement one another. The Legislature knew that if they 
framed any rules, by amending Order 45, they could not over- 
ride the rules framed by His Majesty in Council and they had the 
rules framed by His Majesty in Council before them when they 
amended the Order 45. Then as the two sets of rules came into 
force on one and the same day, it may be fairly assumed that the 
draft bill of the Indian Legislature was submitted to His Majesty 
in Council for approval. It is open to us to read the rules of both 
the authorities so as to harmonise them, and we ought to read them 
as harmonising. J would therefore revoke the certificate already 
granted to Lala Bahadur Lal on the ground that he has failed to. 
deposit the translation and printing charges within the time allow- 
ed by Rule 7 of Order 45 of the Code of Civil Procedure. 
NIAMATULLAH, J.—I am in agreement with my brother 
King J., on questions of facts arising in this case. The applicant, 
B. Bahadur Lal, was suspended for three months by a Bench of 
this Court on May 26, 1932. The period of limitation for an 
application for leave to appeal to Privy Council is 90 days; but as 
the applicant had to obtain an order of stay in respect of the sus- 
pension order passed against him, he had to apply for leave to ap- 
peal much earlier than is usual. Leave was granted on June 10, 
1932, and under Order 45, Rule 7, of the Code of Civil Procedure, 
he had to furnish security for costs of the respondent and to depo- 
sit the amount required to defray the expenses of translating etc., 
within 90 days or such further time not exceeding 60 days as the 
court may allow from the date of the order appealed from (in this 
case May 26, 1932) or within six weeks from the day of the grant 
of the certificate (in this case June 10,1932). The applicant was 
allowed the maximum period of 60 days by which the period of 90 
days counted from the date of the order appealed from could be ex- 
tended. I agree in holding that, in the circumstances of the case, 
the applicant should be considered to have made a valid tender of 
security within time but that he failed to deposit the sum of 
Rs.393-13-0 required for.expenses of translating, transcribing etc. 
This sum should have been deposited by October 24, 1932, but was 
not deposited till October 27, 1932. The question is whether 
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the delay of three days in depositing the estimated costs of translat- Cn 
ing etc., required by Order 45, Rule 7 (1) (b) of the Code of Civil A 
Procedure, can be condoned. 

A Division Bench of this Court held in Rem Dban v. Pray Barapux Lar 
` Narain” and in Joti Prasad v. Harkesh Singh", that the court had puyrs or | 
no power to extend the time provided for by Order 45, Rule 7. Arrananap 
It has since been held by a Full Bench of the Bombay High Court Hres Couar 
in Nilkanth v. Shri Setchidanand7 that in view of Rule 9 of the Nima. 
Privy Council Rules of 1920, the court had power to grant exten- slleb, J. 
sion of time beyond what is laid down in Order 45, Rule 7. 
A Division Bench of the Madras High Court has taken a contrary 
view in Poornsnanthachi v. T. S. Gopalswamy’. The present re- 
ference to a Full Bench has been made in view of the conflicting 
authorities above referred to. 

I may say at once that the question is not free from difficulty; 
but on a consideration of the language of Order 45, Rule 7 to 11 
and Rule 9 of the Privy Council Rules I have arrived at the con- 
clusion that the court has power to grant further extension than 
what is provided for by Order 45, Rule 7 of the Code of Civil 
Procedure. 

Great stress is laid on the circumstance that the Privy Council 
Rules and Act 27 of 1920, by which a maximum limit of exten- 
sion was introduced in Order 45, Rule 7, of the Code of Civil 
Procedure came into force on the same day. ‘Though the two 
were enacted at different places and by different authorities, yer 
they may be taken to be part of the same scheme, as was held by 
the learned Chief Justice of the Madras High Court in Poorna- 
nanthachi v. T. S. Gopalaswamy. I am quoting below relevant 
portion of the various provisions, including Rule 9 of the Privy 
Council Rules, i in the order in which, in my opinion, they should 
be read in order to understand the extent to which Order 45, 
Rule 7, really limits the power of the court in extending time. 

Order 45, Rule 7:— 

Where the certificate is granted, the applicant shall, withia 
ninety days or such further period, not exceeding sixty days, as 
the court may upon cause shown allow, from the date of the 
decree complained of, or within six weeks from the date of the 
grant of the certificate, whichever is the later date,— 

(a) furnish security in cash or in Government securities for 
the costs of the respondent, and 
(b) deposit the amount required to defray the expenses of 
ting, transcribing, indexing and transmitting 
to His Majesty in Council a correct copy of the whole 
record of the suit. 


Order 45, Rule p: . 
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Where such security has been furnished and deposit made to the 
satisfaction of the court, the court shall— 
(a) declare the appeal admitted, 
(b) give notice thereof to’ the respondent, 
(c) transmit to His Majesty in Council .. a copy of 
the said record . a 
(d) give to either party one or more authenticated copies of 
any of the papers in the suit on his applying therefor. 
Rule 9 of the Privy Council Rules:— 

Where an appellant, having obtained a certificate for the ad- 
mission of an appeal, fails to furnish the security or make the 
deposit required (or apply with due diligence to the court for an 
order admitting the appeal), the court may, on its own motion 
or on an application in that behalf made by the respondent, can- 
cel the certificate for the admission of the appeal, and may give 
such directions as to costs of the appeal and the security entered 
into by the appellant as the court shall think fit, or make such 
further or other order in the premises as, in the opinion of the 
Court, the justice of the case requires. 

Order 45, Rule 10:— 

Where at any time after the admission of an appeal but before 
the transmission of the copy of the record, except as aforesaid, to 
His Majesty in Council, such security appears inadequate or fur- 
ther payment is required for the purpose of translating, trans- 
cribing, printing, indexing or transmitting the copy of the re- 
cord, except as aforesaid, the court may order the appellant to 
furnish, within a time to be fixed by the court, other and suffi- 
cient security, or to make, within like time, the required payment. 

Order 45, Rule 11:— 

Where the appellant fails to comply with such order, the pro- 
ceedings shall be stayed, j 
and the appeal shall not proceed without an order in this behalf 
of His Majesty in Council, 
and in the meantime execution of the decree appealed from shall 
not be stayed. 


Rule 9 of the Privy Council Rules is so worded that it is 
impossible to construe it as excluding the power to condone delay 
in furnishing security or depositing the expenses of translating etc., 
as an alternative to cancelling the certificate. The words “or make 
such further or other order” as the justice of the case requires are 
comprehensive enough to include a power to condone delay or ex- 
tend time as an alternative to the certificate being cancelled. 
There is, in my opinion, no justification for restricting the ordinary 
and natural meaning of the words referred to above. It is, how- 
ever, clear to me that though the rule does not place any limit on 
the power of the court in granting extension as an alternative to 
cancelling the certificate, yet the rule contemplates extension iu 
rare and exceptional cases. 
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The scheme of the provisions quoted above is, to my mind, as Gm 
follows:—Order 45, Rule 7 is not intended to provide exhaus- Ya, 
tively what power thè coute can exercie o the marter of granting 
time. As the rule clearly indicates, it contains an injunction ad- Bananox Lat 
dressed to the applicant, who is directed to furnish security OF tO yopons or 
make deposit within 90 days or such further period not exceeding Arrananap 
60 days from the date of the decree, or within six weeks of the Hic Covar 
grant of the certificate. The rule which follows (Rule 8) lays  yjemat 
down what is to happen if he does furnish the security and make wilah, J. 
the deposit. In that case his appeal “shall” be admitted and cer- 
tain other things therein mentioned must follow. If the security 
is furnished and the deposit is made within the time referred to in 
Rule 7, no discretion has been given to the court, which must 
declare the appeal admitted and do certain other matters. The 
Code of Civil Procedure does not mention the consequences of the 
applicant’s failure to furnish security or to deposit expenses. This 
is the province of Rule 9 of the Privy Council Rules, which pro- 
vides that, in case the applicant fails to furnish the security or 
make the deposit, the court has discretion (which it would not 
have had if the deposit had been made) to cancel the certificate, 
or if the justice of the case requires, to condone the delay or grant 
further time. In my opinion Order 45, Rule 7 and Rule 9 can 
be so read as to avoid inconsistency between them. As already 
stated, Rule 7 does not say expressly or by necessary implication 
that the pa has no power to grant an extension for more than 
60 days. ds the first period therein mentioned, the period 
of 90 aa or ae extended period is laid down for the applicant 
‘who, if he is to retain the absolute right of having his appeal ad- 
mitted, must furnish security and make the deposit within that 
tme. 

Assuming that Rule 7 does limit the power of the Court in 
granting extension, that limit operates fora given purpose. The 
court may not extend the period of 90 days from the date of 
the decree by more than 60 days for the purpose of enabling 
the applicant to have an absolute right of the appeal being ad- 
mitted and of excluding its own discretion in cancelling the 
certificate or condoning delay. Once the stage when Rule 9 
can be applied is reached, the applicant loses that absolute right 
and runs the risk of the court’s discretion being exercised 
against him. According to the rule or Order 45, Rule 7 
the court is not compelled to cancel the certificate on the 
applicant failing to furnish security or make the deposit. It may 
be that, on security being furnished and the deposit made, the 
court must admit the appeal; but the converse does not necessarily 
follow that, if the security is not furnished or the deposit is not 
made, the court must cancel the certificate. The rule is clear that 
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in such a contingency the court is, not bound to cancel the certifi- 
cate, and may pass any order which the justice of the case my re- 
quire. J cannot imagine that the Jaw in this respect has been deli- 


BaHavor LaL berately made so stringent as to give no power to the court in 
ieee we condoning delay where the deposit within time, for costs of trans- 
Arranazap lating and printing, was, through inadvertence, short by a trifling 
Hien Cour amount which, however, was deposited beyond time, or where the 
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applicant furnished security one day after the last date in cir- 
cumstances beyond human control. It is, to my mind, impossible 
to accept the hypotheses that the- Legislature had deliberately 
excluded the power of the court to condone delay in extreme cases 
of the kind referred to above. Rules 10 and 11 of Order 45 in- 
directly throw some light on the intention of the Legislature as 
to what should happen in case security for costs is not furnished 
or deposit is not made within the time limited by Rule 7. It is 
significant that the consequences of the appellant’s failure to fur- 
nish admitted security or to make the additional deposit for costs 
of translating and printing is expressly stated in Rule 11. In that 
case the appeal “shall not proceed without an order in this behalf 
of His Majesty in Council”. If it was the intention of the Legis- 
Jature that the period provided by Rule 7 should be taken to be so 
rigid that the applicant’s failure to furnish security or to make the 
deposit within the period referred to in Rule 7 should have the con- 
sequences of the certificate being cancelled, the Code of Civil 
Procedure should have provided that the certificate shall be can- 
celled or that, like Rule 11 the proceedings shall not proceed 
without an order in this behalf of His Majesty in Council. On 
the contrary, we find that Rule 9 expressly provides that in such an 
eventuality the court is not bound to cancel the certificate but may 
pass any other order, including, of course, the order condoning 
delay or extending time if the justice of the case may so require. 

I may refer, by way of analogy, to what has been held by 
several High Courts in reference to Order 9, Rule 9 of the Code 
of Civil Procedure, which provides that, where a suit is dismissed 
in default of plaintiff’s appearance, the court “shall make an order 
setting aside the dismissal” if the plaintiff satisfies the court that 
there was sufficient cause for non-appearance when the suit was 
called on for hearing. A Division Bench of this Court in Lelta 
Prasad v. Ram Karan? held that “Order CX, Rule § makes it com- 
pulsory on a court to set aside a dismissal under Order 9, Rule 8, 
where the plaintiff satisfies the court that there was sufficient cause 
for non-appearance.’ It, however, cannot take away the Court’s 
power to restore the case for any other valid reason”. The Bombay 
High Court has taken the same view in Bilasirai v. Cursondas"®, 
To my mind the same reasoning is applicable in the -present case. 
If the applicant furnishes security and makes the deposit within 
i 'L L R. 34 AIL 426 “21 Bom. L. R. 952 
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the time laid down by Rule 7 of Order 45 it is compulsory on the 
court to admit his appeal. If, however, he failed to do so, the 
power of the court given by Rule 9 of the Privy Council Rules 
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may yet be exercised in his favour, if the ends of justice so re- Barapun Lar 


quire. It should be noticed that, in case in which sufficient cause 
for non-appearance was not shown and therefore the court was 
not bound to restore under Order 9, Rule 9, it had to resort to its 
inherent power. Other High Courts held that there was no in- 
herent power where express provision was made, (see Neelaven v. 


Narayana Reddi“). A case of the kind before us is free from this 


JUDGES OF 
ALLAHABAD 
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Niemal- 

allab, J. 


complication, as it is not necessary to have recourse to inherent ` 


power but to powers expressly given to it by Rule 9. 

As regards the case-law, the only cases in which Rule 9 has 
been considered are:— 

(1) Nilkanth v. Shri Satchidanand™, (2) Poornananthachi 


v. T. S. Gopalaswamy"? and (3) Hukum Chand Kaliwal v. Radha: 


Kissen Moti Lal Chamarias'*. All other cases, including those 
decided by this Court, are cases ia which Rule 9 of the Privy 
Council Rules was overlooked. They are, therefore, no authority for 
the determination of the question which we are called upon to 
decide. The decision of the Full Bench in Näkenth v. Shri 
Satchidanand, is in favour of the view which I am inclined to take, 
though I do not think with the learned Judges who decided that 
case that there is necessarily an inconsistency between Order 45, 
Rule 7 of the Code’of Civil Procedure and Rule 9 of the Privy 
Council Rules. The learned Judges in that case held that if there 
is an inconsistency, Rule 9 of the Privy Council Rules should 
prevail. -I would accept this view if the two be taken to be irrecon- 
cilable. 

Poornanantbachi v. T. S. Gopalaswamy is a definite pronounce- 
ment against the view that the court has power to extend time 
beyond that which is prescribed by Order 45, Rule 7. Beasley, 
Chief Justice, who delivered the legding judgment in the case, 
conceded that Rule 9 does confer power on a court to extend 
time, but he expressed the opinion that the extension must be 
within the limits laid down by Order 45, Rule 7 of the Code of 
Civil Procedure. He observed as follows:— 

I do not think Rule 9 of the Privy Council Rules is in conflict 
with Order 45, Rule 7, because the latter rule does provide for a 
further extended period not exceeding sixty days upon cause be- 
ing shown to the court. Suppose, therefore, the ninety days from 
the date of the decree have passed without security being fur- 
nished: Rule 9 of the Privy Council Rules, it seems to me, gives 
nothing more than the right to cancel the certificate or, if it can 
be read as giving the court any power to extend the time, then, 


uI LR. 43 Mad. 94 BI L, R. 51 Bom. 430 
BI L. R. 5S Mad. 835 H [1932] A. L R. Oudh 249 


Ci 


1933 


220. HIGH COURT [1933] 


if ood cause ahora toena che Gud onang Eri i 
rity, provided the extended time does not exceed sixty days. 
With respect, I wish to point out that the application of Rule 


Bawapurn LaL 9 is not necessarily reached when the 90 days from the date of the 
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decree have passed and the applicant has failed to furnish security 
and make the deposit required by Rule 7. It should be borne in 


Hien Court mind that the period of limitation for an application for leave to 


Niemal- 


allah, J. 


appeal to the Privy Council is 90 days from the date of the decree 
to be appealed from. In a large majority of cases the period of 
six weeks from the date of the certificate expires long after the 


| ninety days from the date of the decree and also the maximum 


period of sixty days by which the court may extend the aforesaid 
ninety days. It is therefore not correct to say that Rule 9. becomes 
applicable when the ninety days from the date of decree have expired 
and unless the court grants an extension up to the period of 
sixty days, it should cancel the certificate, because, in 2.majority 
of cases the six weeks from the date of the certificate is yet to run, 
and the court has no discretion to cancel the certificate in terms of 
Rule 9. It seems to me clear that a case for cancellation of certi- 
ficates cannot arise, except when not only the 90 days from the 
date of the decree but also six weeks from the date of the certifi- 
cate have expired. If, therefore, six weeks from the date of the 
certificate expired long after the expiry of 90 days plus 60 days 
(by which that period could be extended), and the court has to take 
action under Rule 9 of the Privy Council Rules, its powers are, as 
the rule stands, to cancel the certificate or make such other order 
as the justice of the case requires, including the power to condone 
delay for cogent reasons. If the same words imply the power to 
extend time when it is reached after the expiry of the 90 days 
from the date of the decree, I fail to understand why the meaning 
of the same words should be different when it is reached after the 
expiry of six weeks from the date of the certificate. I do not 
think clear meaning of words employed in any rule of law can be 
controlled by conclusions ag to the intention of the Legislature 
drawn from speculative theories. 

As regards the Oudh ruling, to which reference has already 
been made, it is enough to point out that it does not discuss the 
question and dissents from Nilkenth v. Shri Satchidanand*® on the 
solitary ground that it is inconsistent with the established practice 
of that court—a practice based on cases which did not consider 
Rule 9 of the Privy Council Rules. 

For the reasons given above, I am of opinion that Order 45, 
Rule 7 of the Code of Civil Procedure, and Rule 9 of the Privy 
Council Rules can be so read as to make them ‘consistent with each 
other and that a reading thereof which makes them consistent should 
be preferred to the one which makes them inconsistent. If, how- 
l FLL R. 51 Bom 430 
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ever, the two are eae ele Rule 9 aa in my opinion, pre- Cm 
vail, especially since it confers a power which is indispensable for —— 
doing justice in certain cases of an exceptional nature. I am not 
impressed by the suggestion that once the existence of such a power Baranox Lat 
is conceded, a flood gate will be opened for applications for exten- isis a 
sion of time, which it was the intention of the Legislature to avoid Arramasan 
in enacting Act 26 of 1920. The Judges of the High Court can Hwen Cover 
be trusted to discriminate between cases in which ends of justice yumar 
demand an extension of time and those in which they do not. As wleb, J. 
the majority of the Judges constituting the Full Bench held that 
the Court cannot condone the delay in depositing costs of translat- 
ing and printing, it is not necessary for me to consider whether in 
the circumstances of this case delay ought to be condoned. 

By THE Court—As the security and the printing charges were 
not paid within time, we cancel the certificate and direct that the 
applicant do pay the costs of the Government Advocate in this 
matter, which we assess at Rs.150. 
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Certificate cancelled 


FULL BENCH ee 
BAHADUR LAL (Applicant) a 
Versus . — 
THE HON’BLE JUDGES OF THE HIGH COURT OF Feb. 9 
JUDICATURE* ee 


Civil Procedure Code, Sec. 151—High Court suspends advocate for three & © J: 
months—Advocate applies for stay of order till be bas bad oppor- 
tunity of obtaining special lesve from Privy Council—Power of vuan, J. 
High Court. 

Where the High Court passed an order suspending an advocate 
from practising for a term of three months, and he prayed that 
the order of suspension may be kept in abeyance till he bas had an 
opportunity to place his case before the Privy Council in order 
to obtain special leave to appeal, beld, that in the circumstances 
of the case the High Court could in the exercise of its inherent. 
jurisdiction order that the order of suspension be held in abe yence 
for three months. 

APPLICATION in application for leave to appeal to His 

Majesty in Council. 

A. Senyal, for the applicant. 

Mubammad Ismail (Government Advocate) for the opposite 
parties. 

The judgment of the Court was delivered by 


Muxerjt, A. C. J.—This is an application on behalf of Lala ` 
Bahadur Lal with two prayers. The first is that the order of Mukerji 


* Application in P. C. A. 27 of 1932 aC: 
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suspension may be kept in abeyance till he has had an opportunity 
to place his case before the Privy Council in order to obtain special 
leave to appeal. The second is that the amount of security may 
be returned/to him to enable him to proceed to the Privy Council. 

On the first point the case of Nanda Kishore Singh v. Ram 
Golam Sabu’ has been cited. In that case, however, Aven Was 2 
difference of opinion and the opinion of the senior Judge prevailed 
under Section 36 of the Letters Patent of the Calcutta High Court. 
We do not think that that case is of much good to us. We, how- 
ever, do think that we have an inherent jurisdiction to pass such 
orders as the justice of the case may require. In this case the 
applicant was suspended for three months and fifteen days of that 
period have already expired. Ordinarily it would take about 
three months’ time within which the applicant can get an order 
of their Lordships of the Privy Council granting special leave to 
appeal, if he ever gets one. Within that period the suspension 
will have fully taken effect and the object of going to their Lord- 
ships of the Privy Council will be frustrated. In view of these 
circumstances we direct that the order of suspension be further held 
in abeyance for three months from this date. The applicant must 
proceed quickly and obtain such order as their Lordships of the 
Privy Council may be pleased to pass. 

The amount of security, Rs.4,000, may be returned to the 
petitioner’s counsel as quickly as possible. If the applicant does 
not pay the Government Advocate’s fee allowed to him as costs 
within a week, a sufficient amount of the security will be retained 
for payment of costs to the Government Advocate. 

1L L. R. 40 Cal 955 


FULL BENCH 
MOOL CHAND MOTILAL (Defendant) 


Versus 


RAM KISHEN anp oTHERS (Plaintiffs) * 


Civil Procedure Code, Or. 21, R. 63—Suit umder—Value of property in 
excess of decreta} emounit—Valuation of suit for purposes of juris- 
diction—Suits Valuation Act (VII of 1887), Sec. 11—Swuit Insti- 
tuted in inferior cosri—By reason of er-valuation—wW bether 
disposal prejudicially affected—Evidence Act, Sec. 115—Suit under 
Order 21, Rule 63—-Valuation—Criterion—Question of law—No 
estoppel. 

In a suit for a declaration that property is not liable to at- 
tachment and sale in execution of a decree, where the value of 
the property is in excess of the amount claimed in execution of the 
decree, the value of the suit for purposes of? jurisdiction is not 
the value of the property, but the decretal amount. Khetra v. 


*F, A. F. O. 164 of 1931 


A. L. J. R- HIGH COURT ; l 223 


Mumtaz Begem, I. L. R. 38 All. 72 approved; Dwarka Das v. Crm 
Kemesher Prasbed, I. L. R. 17 All: 69 overruled. T 

The mere fact that a court of inferior jurisdiction has taken 1233 
cognizance of the suit by reason of undervaluation, is not in it- yoo. Cuan 
self 2 ground for saying that the disposal of the suit on the merits Mormaz 
has been prejudicially affected within the terms of Sec. 11 of the y. 
Suits Valuation Act. Dalip Singh v. Kunden Singh, I. L. R. 36 RAM Esman 
AJl. 58; Keln Achen v. Cheriya Pervathi, I. L. R. 46 Mad. 631 
(F.B.) referred to. 

The plaintiffs in 2 suit under Or. 21, R. 63 valued their suit 
according to the decretal amount. Having lost the suit they 
appealed to the District Judge, and urged that the value of the 
“property involved in the suit was in excess of the decretal 
amount and the Munsif had no jurisdiction to hear the suit. Held, 
that it was a pure question of law whether the valuation of the 
sux should be the market value of the property or the decretal 
amount, and there can be no estoppel on a question of law. 

FEST APPEAL from an order of Banu Bary Berrart LaL, Sùb- 
ordinate Judge of Etawah. 

The following is the Referring Order :— 

Mears, C. J. and Kwe, J.—This appeal arises out of a suit brought 
for 2 declaration that the plaintiff is the owner of the property in suit, 
and it is not liable to be attached and sold in execution of a decree in 
favour of the defendant No. 1 against the defendant No. 2. The plint- 
iff valued the claim for the purposes of jurisdiction at Rs.1,342, and paid 
Rs.10 as court fees for the declaratory relief. There was no suggestion 
in the plaint that the value of the property was more than the amount 
mentioned. It does, however, appear that the sum of Rs.1,342 repre- 
sented the balance of the decretal amount, which was still outstanding 
and which was sought to be realised in execution. In the written state- 
ment neither of the defendants raised the plea that the claim had been 
undervalued and was not triable by the Munsif in whose court it had 
been filed. There was no issue framed by the trial court as regards the 
valuation of the subject-matter of the claim. The learned Munsif went 
into the question on the merits and dismissed the suit. He, however, 
mentioned that the enclosure in dispute was a valuable building of 
Rs.20,000. This was apparently based on the statement made by some 
witness who was examined in the case. 

The plaintiff appealed to the court of the District Judge, and him- 
self raised the point that the trial court had no jurisdiction because the 
value of the property in suit exceeded its pecuniary jurisdiction. The 
appellate court went into this question and recorded a finding that the 
property was worth much more than Rs.2,000, and that therefore the 
Munsif should not have tried the suit. He accordingly allowed the ap- 
peal and ordered the plaint to be returned for presentation to the proper 
court. The defendant has accordingly come up in appeal to this Court 
and.contends that the order of the appellate court is wrong. 

aal Geran ea Gt ee as th) ce It is to be 
seen whether the plaintiff, who himself valued the claim at less than 
Rs.2,000 and chose the forum, can be allowed to complain that the suit 
has been prejudicially affected on its merits by trial in the Munsif’s 
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court. Another point for consideration is whether the plaintiff had cor- 
rectly valued his claim at Rs.1,342, which was the outstandıng amount 
of the decree. A subsidiary question may arise whether in claiming a 


Moot Cramp declaration of title as against the defendant No. 2 also the plaintiff was 


MOTILAL 
f. 
Ram KHEN 


bound to value his claim at the full market value of the property. 

On the question whether the mere fact that the suit has been tried 
by 2 Munsif, with the necessary result that the appeal has been enter- 
tained by the District Judge, whereas, if it had been tried by the Subor- 
dinate Judge, an appeal would have lain to the High Court, is in itself 
sufficient to bring the case within Section 11 of the Suits Valuation Act. 
The Lahore High Court in Cheloo v. Kali Das, 44 I. C. 816 has gone to 
the extreme length of holding that whenever there is an undervaluation 
and a case is tried by a Munsif instead of a Subordinate Judge, there is a 
prejudice within the meaning of the section. On the other hand, a 
Full Bench of the Madras High Court in Kelu Achen v. Cheriya Parvati 
Nethiar, I. L. R. 46 Mad. 631 has held that the circumstance that the 
appeal has ultimately to be heard by a District Judge and not by a Bench 
of the High Court does not involve the prejudice contemplated by th- 
section. This case has, however, been dissented from by the Patna High 
Court in Mabenth Rukmin Das v. Dera Singh, I. L. R. 5 Pat. 505 and 
by the Oudh Court in Ashraf Ali v. Chandrapal Singh, A. I. R. [1925] 
Oudh 506, 561. We may point out that the point directly arose before 
a single Judge of this Court in Musa Imren v. Bhagwan Das, 100 L C. 
§46, and the learned Judge has expressed a definite opinion in favour of 
the appellant. 

We think chat this casc raises questions of such an importance that 
the conflict requires to be set at rest by a Full Bench. We accordingly 
direct that the case be laid before the Hon’ble The Chief Justice for the 
constitution of a Full Bench. 


Shiva Prasad Sinha and Nanak Chand for the appellant. 
N. P. Asthana and B. N. Sabai for the respondents. 


The judgment of the Court was delivered by 


MuKERrJI, A.C.J.—This appeal has been referred toa Full 
Bench because it raises several difficult points of law. 


The facts of the case briefly are these. The appellants before 
us obtained a simple money decree against one Lalman. In exe- 
cution of the decree the appellants caused the attachment of certain 
ammovable properties. The respondents Nos. 1 and 2 preferred 
an objection to the attachment on the ground that one-half of one 
of the properties and a whole shop belonged to themselves and, not 
being the property of the judgment-debtor, had been improperly 
attached. Their objection failed in the execution department and 
thereupon they instituted the suit out of which this ‘appeal has 
arisen, to obtain a declaration that the property the attachment of 
which had been objected to was their own property and could not 
be attached and sold in execution of the decree obtained against 
Lalman. To this suit, not only were the decree-holders made party 
but also Lalman was impleaded. 
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Lalman did not enter appearance. The decree-holders defen- Gm 
ded the suit. The suit was heard on the merits by the leaned Tz, 
Munsif, it having been valued at Rs.1,342 which was the amount —— 
then due on the decree in execution against Lalman. The plaint- Moor Cuanp 
iffs who lost their suit went to the court of the District Judge and eae 
there urged that the property involved in the suit was really worth Rax ne 
Rs.20,000 and the Munsif had no jurisdiction to hear the suit. The p 
learned Subordinate Judge who heard the appeal was of opinion that Maker, 
the fact that a suit of large valuation had been heard by a Munsif 
was in itself a ground for holding that the plaintiffs had been pre- 
judiced by the trial. The learned Subordinate Judge accordingly 
reversed the decree of the first court and directed that the plaint be 
returned to the plaintiffs for presentation to the proper court. 

Against this order this first appeal from order has been filed. 


The questions that were raised during the hearing of the appeal 
before a Division Bench may be framed as follows:—(1) What, in 
the circumstances of the case, would be the true valuation of the 
suit? (2) If the valuation be larger than the pecuniary jurisdiction 
of the Munsif, whether Section 11 of the Suits Valuation Act (Act 
VII of 1887) precluded the lower appellate court from interfering 
with the decree except on the ground of the disposal of the suit on 
the merits being prejudicially affected? and (3) Whether the 
plaintiffs were estopped from pleading that the true valuation of 
the suit was more the value put by them in the plaint? 

We take the several points raised one after another. 


On the first point, namely, the true valuation, the cases decided 
in this Court have almost uniformly taken the view that it is the 
amount of the decree that determihes the value of the suit, where 
the property involved is of larger value than the amount due under 
the decree. ‘These cases further lay down that where the decretal 
amount is large, but the market value of the property involved is 
smaller, it is the market value of the property that determines the 
value of the suit. One of these cases is Kbetra v. Mumtaz Began 
which followed the opinion expressed by their Lordships of the Privy 
Council in Radha Kunwar v. Reoti Singh’, and another Privy 
Council case in Phul Kumari v. Ghanshyam Misra®. A still later 
case is Anandi Kunwar v. Ram Niranjan Dast. These cases lay 
down the propositions of law in the manner stated above. 


There is an earlier case in Dwarka Das’ v. Kameshar Prasad’ 
where it was mentioned that in a similar suit, if the judgment-deb- ~ 
tor be made a party, the value of the property claimed would deter- 
mine the value of the suit. This view however has not been main- 
tained in the two later cases quoted above, on the ground that in 


L L. R 38 All. 72 77 L. R. 38 All 488 
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most of the cases, the judgment-debtor would be a party pro forma 
and not as a person disputing the claim of the plaintiffs. At p. 74 
of the report (I. L. R. 38 All. 72) their Lordships say:— 

No doubt she (the plaintiff) made her husband a party to the 
suit, but she asked for no relief against him and did not allege 
any cause of action which would entitle her to sue him. Appa- 
rently her husband was only made a formal defendant to the 
suit. 

A further reason is given at the same page as follows:—‘‘The 
whole of the property is not in dispute, and under the attachment 
and the sale which might take place in pursuance of it, the whole 
property cannot be sold, but only so much of it as will be sufficient 
for the realization of the amount of the decree. ‘Therefore, the 
value of the subject matter of the suit is the amount of the decree 
and not the amount of the actual value of the property or the value 
for which the plaintiff alleges that she purchased it”. 

We entirely agree with the view taken in the cases cited above 
and are of opinion that the valuation would depend on the circum- 
stances stated above and not on the actual value of the property 
where the decretal amount to be realised is less than the market 
value of the property claimed. In this view, the proper valuation is 
Rs.1,342 as stated in the plaint. 

On the second question again, the decisions in this Court have 
been uniform. ‘The earliest case that was placed before us on this 
point is in Kishan Lal v. Rup Chend®. The other cases are: Dalip 
Singh v. Kundan Singh", Kbudaijatul v. Amina Khatun? and Musa 
linran v. Bhagwan Das*. ‘The view taken in this Court has been 
followed by the Madras High Court in Kelu Achan v. Cheriya 
Parvathi”. 

In Lahore the opinion seems to'be in conflict. While Mr. 
Justice Abdul Qadir has taken the same view as this Court in 
Sardarni Hamir Kaur v. The Court of Wards’, Mr. Justice Broad- 
way has taken a contrary view in Cheloo v. Kali Das*. The Patna 
view is contrary to the view taken by us (vide Mabant Rukmin Das 
v. Deva Singh’? and Oudh has followed the Patna view in Sheoraj 
Singh v. Mt. Phulbas Kuar**. 

In view of the opinion expressed by other High Courts we have 
reconsidered the question on the merits and have arrived at the con- 
clusion that the view taken in this Court is the correct view. 

Section 11 of the Suits Valuation Act starts by quoting Section 


. $78 of the Code of Civil Procedure of 1882 which has now been re- 


placed by Section 99 of the Code: of Civil Procedure of 1908. 
These sections lay down 
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that no decree shall be reversed or substantially varied sera Wee Crm 


in appeal on account of any defect or irregularity: . not — 
affecting the merits of the case or the jurisdiction of the court. 13 


As jurisdiction of the Court is specifically exempted from the Moor Cuano 
operation of the rule contained in those two sections, Section 11 Mornar 
lays down that, notwithstanding the provision contained in these , uK 
sections, the over-valuation or under-valuation of a suit or appeal  — 
shall not affect a decree of the court of first instance or of a lower Mækerp, 
appellate court, unless certain conditions stated in the section are 4 © 7 
fulfilled. The important point is that the decree passed shall not 
be interfered with unless the over-valuation or under-valuation “has 
prejudicially affected the disposal of the suit or appeal on its merits.” 

The question is whether the mere fact that a court of inferior 
jurisdiction has taken cognizance of the suit on account of under- 
valuation is in itself a ground for saying that the disposal of the suit 
on the merits has been prejudicially affected.- We are of opinion 
that any such argument would not be good in view of the factcthat 
Section 11 aims directly at nullifying any such argument. The 
legislature thought it fit to create two grades of courts of original 
jurisdiction and two grades of courts of appellate jurisdiction. The 
jurisdiction of these courts depends on the valuation of the suit or 
appeal. Disputes as to the proper court to choose for the suit or the 
appeal are likely to arise and the legislature which created . these 
various courts thought that it was proper for it to settle the disputes 
in certain cases. It accordingly enacted, as we read Section 11, that 
the mere facts that there has been an under-valuation and therefore 
the case has been heard by a court which should not ordinarily have 
heard it, shall not be allowed to affect the decree if there has been 
no prejudice i in the proper trial of the case. If we put the object 
for which Section 11 was enacted before us, we come at once to the 
conclusion that the fact that a court of inferior jurisdiction has heard 
a suit of larger value, should not be allowed to be an exception to 
the rule enacted in Section 11. 

The over-valuation and under-valuation have been put in the 
same category and in the same sentence. The prejudice contempla- 
ted must be or may be of the same nature. If it is argued that the 
hearing of a suit by a court of inferior jurisdiction itself operates as 
a prejudice, then it cannot be said that the hearing of a suit of 
smaller value by 2 court of higher jurisdiction can, in itself, oper- 
ate as a prejudice on the merits. 

Some difficulty has been experienced i in finding an illustration 
where an under-valuation of a suit or appeal is likely to prejudice 
the disposal of a case and difficulty has also been experienced in find- 

l an illustration where-the over-valuation of a suit or appeal may 
a ect prefudicially the disposal of a case on the merits. We have 
been ‘able.to hit upon two.instances, one of each case and they are 
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these. In the case of over-valuation, if a property which should 
have beer valued at say Rs.2,000 is valued at Rs.11,000 and the suit 
is brought before a Subordinate Judge, a first appeal would lie to the 


Moor Craw High Court against the decision. The maintenance of an appeal in 


the High Court is a matter of cost. The record has to be translated 


Raw Konen and printed and it is possible that a party with small resources may 


Maker, 
A. C. J. 


not be able to prosecute properly an appeal in the High Court. In 
the case of an appeal to the Privy Council from the decision of a- 
High Court, a party may point out that from poverty he could not 
print the proper documents for the benefit of the High Court and 
therefore the disposal has suffered prejudicially on the merits. 

In the case of under-valuation this illustration may do. Sup- 
pose the market value of a piece of jewellery is really Rs.1,500. A 
party claims it and valuing it at Rs.500, brings the suit in the court 
of small causes. If the nght valuation had been given, the suit 


. would have been cognizable by a Munsif and the party who lost 


would be entitled to file an appeal. When the suit is decided, it 
would be open to the High Court in revision to find out whether the 
disposal of the suit on the merits has been prejudicially affected. A 
party may show that his evidence was taken piecemeal, that the 
whole of the evidence was not recorded in extenso and the result 
was that the Judge, not remembering fully ‘what the witnesses had 
stated at an earlier stage, arrived at a conclusion which was not the 
right one. 

It is really immaterial whether we are able or not to give proper 
illustrations of the disposal of a suit or appeal being prejudicially 
affected by under-valuation or over-valuation. Suffice it to say 
that the language of the law is clear and the necessary consequence 
of that language has to be followed if there be no ambiguity. ‘The 
law lays down that the mere fact that a suit has been over-valued 
or under-valued, shall not be allowed to affect the decree unless the 
disposal of the suit on the merits has been prejudicially affected 
owing to the over-valuation or under-valuation. The learned Sub- 
ordinate Judge who heard the appeal has not come to the conclusion 
that owing to under-valuation the disposal of the suit has been pre- 
judicially affected on the merits. In the circumstances, we are of 
opinion that it was not open to him to interfere with the decree of 
the court of first instance. 

The third point is one of estoppel. In this case no question of 
estoppel can arise. The-value of the property was known to the 
parties. The plaintiffs did not say in the plaint that the property 
claimed was worth Rs.1,342. They distinctly stated that they 
valued their suit according to the amount due to the decree-holders 
from Lalman. It was a pure question of law whether the valuation 


. of the suit should be the market value of the property or the amount 


due from Lalman. There can be no estoppel on a question of law. 
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We accordingly hold that the plaintiffs were not estopped from 
pleading before the Subordinate Judge that the true valuation of 
the suit was the market value of the property in dispute. We have, 
however, held that the plaintiffs properly valued their suit. 

The result is that the appeal succeeds. We set aside the order 
returning the plaint for presentation to the proper court and direct 
the learned Subordinate Judge to hear the appeal on the merits. The 
appellants will have their costs of both the hearings in this Court, at 
all evcnts. The order staying the hearing of the suit now pending 
before the Subordinate Judge is discharged. The suit will disappear 
. from the file of the learned Subordinate Judge and the plaint will 
be placed at its proper place in the record of the original suit No. 
$5 of 1931 instituted in the court of the Munsif at Phaphund. 

Appeal allowed 


THE INDIAN STATES BANK LTD. (In Liguipation)—In 
THE MATTER OF 
Companies Act (VII of 1913), Sec. 196—AppHlcation of official liquida- 
tor under—Frand alleged—Prima facie case against nemed person 
to be made out—Charge need not be specified with particularity 
necessary in criminal chaerge—Rights of person charged. 

While the court must consider judicially the application of the 
official liquidator under Sec. 196 of the Indian Companies Act 
and only pass an order on being satisfied that there is reasonable 
ground for the allegation of fraud upon facts stated in the appli- 
cation, there is no necessity to specify the charge of fraud with 
the same particularity as would be necessary in a criminal charge 
under the Indian Penal Code. Justice demands that the person 
against whom there is an allegation of fraud should be clearly 
named and some facts stated in the application itself to show 
that a prima facie case exists against that person. Once the official 
liquidator has made out 2 prime facie case of fraud against an 
officer, the examination is not to be confined to the particular 
fraud mentioned in the application. The only objection which 
an officer of the Company can make to an ‘order of the court 
passed ex parte against him for his public examination is one of jur- 
isdiction. He is not entitled at that stage to endeavour to show 
that the charge of fraud is incorrect. 

Ex parte Bernes, [1896] A. C. 146, In re Civil end Naval 
-Out fitters, [1899] 1 Ch. 215 referred to. 


Bhagwati Shankar and Jewabar Lad for the company. 

N. P. Asthana, K. N. Malaviya, K. C. Mital, Krishna Murari 
Lal and Ram Lal Kapoor for the objectors. 

The following judgment was delivered by 


Youne, J.—A compulsory order for the winding up of 
the Indian States Bank, Ltd. was passed by this Court. 
*Mis. Case 784 of 1931 





Young, J. 
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An official liquidator was appointed. The official liquidator 
on December 9, 1932 applied under Section 196 of “the 
Indian Companies Act to the court stating that in his opinion 
fraud had been committed by the persons named in his applica- 
tion in relation to the company ‘since its formation, and asked that 
the persons so named should be publicly examined. Appended to 
the application was a schedule in which appeared a statement of 
the facts as against each of the persons named in the application, 
from which the official liquidator asked the court to infer that 
fraud had been committed by them; for example, as regards one 
of them Kunwar Gopi Nath Singh it was said: “This man was . 
one of the partners of Vidyarthi Tandon & Co., who were the 

managing agents of the Indian States Bank, Ltd., and was one of 
the signatories to the memorandum and articles of association. He 
was one of the first directors of the company and as such made the 
first allotment of shares, which was fraudulent. He himself did 
not pay anything for his shares. On the other hand, he fraudu- 
lently charged to the company large sums of money in various 
ways without any right or justification. He was also privy and 
party to many other fraudulent acts of Vidyarthi Tandon & Co. 


_ and his partners B. S. Vidyarthi and A. B. Tandon which will be 


the subject-matter `of his examination”. Similar allegations were 
made in the schedule against each of the persons sought to be 
publicly examined. On that application which was ex parte, the 
Judge in charge of company matters passed orders for the public 
examination of those mentioned. The court was subsequently 
moved by counsel on behalf of certain of these persons to set aside 
the ex parte order on the ground that the application of the off- 
cial liquidator did not give the court jurisdiction to make the order, 
as the charge of fraud in the application was not made with 
sufficient particularity. ‘The learned Company Judge referred this 
matter to a Bench. 

The point referred to this Bench necessitates consideration 
of Section 196 of the Indian Companies Act. Section 196(1) is 
as follows:— 

When an order has been made for winding up a campany by the 
court, and the official liquidator has applied to the court stating 
that in his opinion a fraud has been committed by any person 
in the promotion or formation of the company or by any director 
or other officer of the company in relation to the company since 
its formation, the court may, after consideration of the applica- 
tion, direct that any person who has taken any part in the pro- 
motion or formation of the company, or has been a director, man- 
ager or other officer of the company, shall attend before the Court 
on a day appainted by the Court for that purpose, and be publicly 
examined as to the promotion or formation or the conduct of the 
business of the company, or as to his conduct and dealings as direc- 
tor, manager or other officer thereof. 
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pany, in making an order for the public examination of “any 
person” not directly implicated in the application of the official 
liquidator. Justice demands that the person against whom there 


is an allegation of fraud should be clearly named and some facts Tus 


stated in the application itself to show that a prima facie case 
exists against that person. Once the official liquidator has made out 
any prima facie case of fraud against an officer, the examination 
is not to be confined to the particular fraud mentioned in the 
application. It must be remembered that Section 196 is a section 
designed for a thorough investigation of the affairs of the com- 
pany and the actions of the officers. 

It is further tó be noted that only objection which an 
officer of the company can make to an order of the court passed 
ex parte against him for his public examination is one of jurisdic- 
tion. He is not entitled at that stage to endeavour to show that 
the charge of fraud is incorrect. He may, of course, do so on his 
public examination, if he can, and, if he does, under Sub-section 
(6) of Section 196 the court may award him costs. 

We are satisfied therefore that while the court must consider 
judicially the application of the official liquidator under Section 
196 and only pass an order on being satisfied that there is reason- 
able ground for the allegation of fraud upon facts stated in the 


application, there is no necessity to ity the charge of fraud 
with the same particularity as would be necessary in a criminal 
charge under the Indian Penal Code. | 


We are of opinion that the particulars given by the official 
liquidator in his application as against each of the officers are 
amply sufficient to comply with the provisions of Section 196. 
It is impossible generally to lay down in each particular case what 
should be the contents of an application under this section. Each 
application depends on the facts in the particular case. 

The objections are disallowed with costs. 

Objections disallowed 


~ 


OFFICIAL LIQUIDATOR U. P. OL MILLS CO. LTD. 
(Applicant) 
Versus 
JAMNA PRASAD anv oTHERS (Opposite parities) * 
Companies Act, Sec. 160—Joint Hindu femily—Of brothers and their 
sons—One brother in such family purchases shares in a compeny— 
Unpaid calls—Whetber debtor’s be 
property Hable to pay the debt. 

One J, a member of a joint Hindu family, consisting of him- 
self, his own son and his brothers and nephews, signed Memo- 
randum of Association -of a Company as promoter and made 

*Mis. Case 369 of 1928 
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himself liable for certain shares in the Company. The company 
went into liquidation, and J having died, the official liquidatoc 
applied to have the name of J’s son placed on the list of contri- 
butories under Sec. 160 of the Companies Act. Held, that the 
liability of J’s son “in due course of administration” as the legal 
representative of J, was only to the extent of the separate or 
self-acquired property of J (which did not merge in the joint 
family estate) in the hands of J’s son, and the e of J or of 
J’s son in the family property was not liable to pay the debt. 
Section 156 of the Companies Act deals with the case of a 

member who has legally parted with his shares and there is nothing 
to show that by mere death, a member of 2 company becomes a 
‘past member’ within the meaning of that section. 

Bhagwati Shankar and Hazari Lal Kapoor for the a plicant. 

K. N. Katju, N. P. Asthana, Ambika Prasad and Shabd Saran 

for the opposite parties. 
The judgment of the Court was delivered by 


Mukerji, A. C. J.—The case was partly heard and decided on 
May 31, 1932.* The result of that decision was that the applica- 
tion of the official liquidator was dismissed as against all the opposite 
Parties, except as against Ram Lakhan, son of Jag Mohan Ram. 

We directed by our order that Shiam Lal, witness, should be 
re-examined, and he bas been re-examined. Now we proceed to 
decide the remaining issues. 

Issue No. 1. The evidence of Shiam Lal now clearly esta- 
blishes that Jagmohan Ram signed the memorandum of association 
as a promotor and made himself liable for 151 shares of the value 
of Rs. 100 each. Shiam Lal swore that he attested the memoran- 
dum of association in the presence of the executant, Jagmohan 
Ram. It was argued that this evidence was not enough and that 
Shiam Lal ought to have said specifically that he was present when 
Jagmohan Ram made his signature and that Jagmohan Ram was 
present when Shiam Lal signed the document as a witness. In our 
opinion the statement made by the witness makes this clear, and 
if this was not clear, questions should have been put in cross-exami- 
nation to find out if Shiam Lal meant to say something else. This 
not having been done, we hold that Shiam Lal did attest according 
to law the signature of Jagmohan Ram, and Jagmohan Ram’s liabi- 
lity arose. 

Issue No. 2 no longer arises, as on the question of fact involved 
in issue No. 1, we have found that Jagmohan Ram did actually sign 
the memorandum of association and his signature was attested in 
accordance with law. 

Issue No. 3 has already been decided so far as the question of 
benefit to the family is concerned. ` We held that aa 0 of the 


*Ed.—A consolidated report’ of the judgments delivered on May 31, 
1932 and February 3, 1933 appears on page 1401 of this volume, 
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224F. (1)-A surveyor- authorized in this behalf by the 
Inrection and contol of © COVermor General in Council may, at any 
ships not registered in Bri- reasonable time, go on board any ship not 
tan: nias registered in British India being a ship of 
150 tons gross tonnage or upwards ċarrying cargo or passengers 
and belonging to a country to which. the International Conven- 
tion respecting Load Lines, 1930, applies, when such ship is within 
any port in British India, for the purpose of demanding the pro- 
duction of any load-line certificate for the, time being in force in 
of the ship. TOO. p : 
(2) If a valid international load-line certificate is produced to 
the surveyor on any such demand the surveyor’s powers of ins- 
pecting the ship with respect to load-line shall be limited to seeing— 
(i) that the ship is not loaded beyond the limits allowed by 
the certificate; 

(#) that the position of the load lines on the ship corres- 
ponds with the position specified in the certificate; 

(äi) that no material alterations have taken place in the 
hull for superstructures of the ship which affect the position 
of the load lines; : 

(iv) that the fittings and appliances for the protection of 
openings, the guard rails, the freeing ports and the means of 
access to the crew’s quarters have been maintained on the 
ship in as effective a condition as they were in when the cer- 
tificate was issued. . 

Pay, If it is found on any such inspection that the ship is 
loaded beyond the limits allowed by the certificate, the ship may 
be detained and the provisions of section 238 shall apply. 

(4) If it is found on any such inspection that the load-lines 
on the ship are not in the position specified in the certificate, the 
ship may be detained until the matter has been rectified to the 
satisfaction of the surveyor. o 

(5) If it is found on any such inspection that the ship has been 
so materially altered in respect of the matters referred to in clauses 
(#3) and (#v) of sub-section (2) that the ship is manifestly unfit 
to proceed to sea without danger to human life, the ship shall be 
deemed to be unsafe for the purpose of section 232 (in the case of 
a British ship) or for the purpose of Section 238 (in the case of a 
foreign ship): hon © f | 

~ Provided that where the ship has been detained under either 
of the last-mentioned sections, the Governor General in Council 
shalt order the ship to be :reledsed- as soon’‘as he is satisfied that 
the ship is fit to proceed to sea without danger, to. human life. 

` (6) If a valid international -load-lme certificate is not pro-- 
duced to the surveyor on-such:demand as aforesaid, the surveyor 
shall have the same power of inspecting the ship, for the purpose 
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of seeing that the provisions of this Part relating to load-lines have 
been complied with as if the ship were a British ship registered in 
British India. 

(7) For the purposes of this section a ship shall be deemed to 
be loaded beyond the limits allowed by the certificate if she is 
so loaded as to submerge in salt water, when the ship has no list, 
the appropriate load-line on each side of the ship, that is to say, 
the load-line appearing by the certificate to indicate the maximum 
depth to which the ship is for the time being entitled under the 
International Convention respecting Load Lines, 1930, to be 
loaded. 

224G. The master of every ship not registered in British 

SE EEA alien onic India being a ship of 150 tons gross tonnage 
registered in British India Oor upwards carrying cargo or passengers, 
to be produced to Customs and belonging to a country to which the 
International Convention respecting Load Lines, 1930, applies, shall 
produce to the officer of Customs from whom a port clearance for 
the ship from any port in British India is demanded— 

(i) in a case where port clearance is demanded in 
of a voyage to a port or place outside British India, a valid 
international load-line certificate. 

(#) in 2 case where port clearance is demanded in respect 
of any other voyage, either a valid international load-line 
certificate or a valid British India load-line certificate; 

and the port clearance shall not be granted and the ship may be 
detained until the certificate required by this section is so pro- 
duced. 

224H. ‘The provisions of section 220 shall apply to ships 

of deck-line and Ot registered in British India proceeding 
ui ae or attempting to proceed to sea from ports 
tered in British Indie. in British India as they apply to British 
ships registered in British India subject to the following modifica- 
tions, namely: 

(i) the said section shall not apply to a ship not registered 
in British India if a valid international load-line certificate is 
produced in respect of the ship; and 

(ë) subject to the provisions of clause (i) of the section 

a foreign ship which does not comply with the conditions of 
assignment to the extent required in her case by the said sec- 
tion 220 shall be deemed to be unsafe for the purpose of 
section 238. 


224I. The provisions of section 221 L shall apply to ships not 


Sletten ce peed ce registered in British India while they are 
ships not registered in Bri- Within any port in British India as they 
tish India. apply to ships registered in British India 
subject to the following modifications, namely: 
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(i) no ship of 150 tons gross tonnage or upwards carrying 
cargo or passengers and belonging to a country to which the 
International Convention respecting Load Lines, 1930, applies, 
shall be detained and no proceedings shall be taken against the 
owner or master thereof by virtue of the said section except 
after an inspection by a surveyor as provided by section 224F; 
and 
(#) the expression ‘the appropriate load line’ in relation to 
any ship not registered in British India shall mean— 

(a) in the case of a ship in respect of which there is 
produced on such an inspection as aforesaid a valid inter- 
national load-line certificate, the load line appearing by 
the certificate to indicate the maximum depth to which the 
ship is for the time being entitled under the International 
Convention respecting Load Lines, 1930, to be loaded; 

(6) in any other case, the load line which corresponds 
with the load line indicating the maximum depth to which 
the ship is for the time being entitled under the load-line 
rules to be loaded, or, if no load line on the ship corresponds 
as aforesaid, the lowest load line thereon. 


224J. The provisions of section 223 shall apply, in the same 

l , manner as they apply to British ships regis- 

specion of m nda tered in British India, to all other ships 

while they are within any port in British 

India, except ships to which the provisions of section 224F apply. 

224K. (1) The provisions of this Part relating to the issue, 

, PERE effect, duration, renewal and cancellation 

ae in Bri- Of British India load-line certificates shall 

tih India. apply to ships not registered in British 

India as they apply to British ships registered in British India sub- 
ject to the following modifications, namely: 

(7) any such certificate may be issued in respect of any 
such ship as in respect of a ship registered in British India, 
provided that any such certificate issued in respect of a ship 
of 150 tons gross tonnage and upwards carrying cargo or 
passengers and belonging to a country to which the Inter- 
national Convention respecting Load Lines, 1930, applies, 
shall ony be valid so long as the ship is not plying on voyages 
from or to any place in British India to or from any place out- 

~ side British India and shall be endorsed with a statement to that 
effect and shall be cancelled by the Governor General in 
ie if he has reason to believe that the ship is so plying; 
an 

(#) the survey required for the purpose of seeing whether 
the certificate should remain in force shall take place when 
required by the Governor General in Council. 
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< (2) If the Governor General in Council is satisfied — 
(i) either— 

(a) that by the law in force in any part of His Majesty’s 
' . dominions outside British India provision has been made 
>, -~ for the fixing, marking and certifying of load lines on 
' - British ships (or any class or description of British ships) 
registered in that part of His Majesty’s dominions, or 
(b) that provision has been made as aforesaid by the law 
in force in any foreign country with respect to ships (or 
any class or description of ships) of that country and has 
also been so made (or has been agreed to be so made) for 
." , Pecognizing British India load-line certificates as having the 
z`.: same effect in ports of that country as certificates issued un- 
1 . .< der the said provision, and : 

, -(#) that the said provision for the fixing, marking and 
certifying of load lines is based on the same principles as the 
corresponding provisions of this Part relating to load lines and 

. is equally effective, 

he may, by notification in the Gazette of India, direct that load- 
line certificates issued in pursuance of the said provision in respect 
of British ships (or that class or description of British ships) regis- 
tered in that part of His Majesty’s dominions, or in respect of ships 
(or that class or description of ships) of that foreign country, as 
the case may be, shall have the same effect for the purpose of this 
Part as British India load-line certificates: 

Provided that such direction shall not apply to ships of 150 
tons gross tonnage and upwards carrying cargo or passengers and 
belonging to countries to which the International Convention res- 
pecting Load Lines, 1930, applies, if such ships are engaged in ply- 
ing on voyages from or to any place in British India to or from 
any place outside British India. 

224L. The master of every ship not registered in British 

P aie India other than ships to which the pro- 
to, Customs by ships not visions of section 224G apply shall pro- 
registered in British Indi. duce to the officer of Customs from whom 
a port clearance for the ship from any port in British India is 
demanded, either a British India load-line certificate or a certificate 
having effect under this Act as such a certificate, being a certificate 
for the time being in force in respect of the ship, and the port clear- 
ancé shall not be ted and the ship may be detained until the 
certificate eres Gee this section is so produced. 

i i.o =o o Loading of Timber 

224M. (1) The Governor General in Council es 
rae ae _ to the condition of previous publication, 
il in Council to make mier make rules (hereafter in this section re- 
s to timber cargo. > ferred to as the ‘timber cargo rules’) as 
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to the conditions on which timber may be carried as cargo in any 
uncovered space on the deck of any ship. 

(2) the timber cargo rules may prescribe a special load line 
to be used only when the ship is carrying timber as cargo on deck 
and the conditions on which such special load line may be assigned, 
and may further prescribe either generally or with reference to 
particular voyages and seasons the manner and position in which 
such timber is to be stowed and the provisions which are to be made 
for the safety of the crew. 

(3) If any provision of the timber cargo rules is sence 
in the case of any British ship registered in British India, the master 
of the ship shall be liable to a fine which may extend to five 
thousand rupees: 

Provided that in any proceedings against a master in respect 
of a contravention of the timber cargo rules it shall be a good 
defence to prove that the contravention was due solely to deviation 
or delay, being deviation or delay caused solely by stress of whether 
or other circumstances which neither the master nor the owner nor 
the charterer (if any) could have prevented or forestalled. 

(4) Any surveyor authorized in this behalf by the Governor 
General in Council may, at any reasonable time, inspect any ship 
Carrying timber as cargo in any uncovered space on her deck for 
the purpose of seeing whether the timber cargo rules have been 
complied with. 

(5) The foregoing provisions of this section and the timber 
cargo rules shall apply to ships not registered in British India, 
while they are within any port in British India as they apply to 
British ships registered in British India.” 

26. For the heading to sections 227 and 228 of the-said Aes 

TES of new wc. And for those sections the following head- 


tion for sections 227 end ing and sections shall be subsituted, 
228, Act XXI of 1923, namely: . - aren 


Sub- division Load Lines 
227. (1) Where— 
Submersion of subdivision 
load lines in case of Bri- 


tish passenger steamer re- 
gistered in British India. 


(a) a British passenger steamer registered in British India 
has been marked with subdivision load lines, that is to say, 
load lines indicating the depth to which the steamer may be 
loaded having regard to the extent to which she is subdivided 
and to the space for the time being allotted to passengers, and 

(b) the appropriate subdivision load line, that is to say, the 

- . subdivision load line appropriate to the space for the time be- 
ing allotted to passengers on the steamer is lower than the load 
line indicating the maximum depth to which the steamer is 
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for the time being entitled under the provisions of this Part 

to be loaded, 
the steamer shall not be so loaded as to submerge the appropriate 
subdivision load line on each side of the steamer when the steamer 
has no list. 

(2) If any such steamer is loaded in contravention of this 
section, the owner or master of the steamer shall for each offence 
be liable to a fine which may extend to one thousand rupees and 
to such additional fine, not exceeding the amount hereinafter speci- 
fied, as the Court thinks fit to impose, having regard to the extent 
to which the earning capacity of the ship was, or would have been, 
increased by reason of the submersion. 

(3) The said additional fine shall not exceed one thousand 
rupees for every inch or fraction of an inch by which the appro- 
priate subdivision load line on each side of the ship was submerged, 
or would have been submerged if the ship had had no list. 

(4) Without prejudice to any proceedings under the fore- 
going provisions of this section, any such steamer which is loaded 
in contravention of this section may be detained until she ceases to 
be so loaded. 


228. ‘The provisions of section 227 shall apply to passenger 
Application of section 227 Steamers not registered in British India 
to steamers not regi in while they are within any port in British 
British India. India as they apply to British passenger 
steamers registered in British India.” 
27. In section 234 of the said Act, after the word “unsafe” 
Amendment of ection the following words shall be inserted, 
234, Act XXI of 1923. namely: l 
“or if a ship is detained in pursuance of any provision of 
this Part which provides for the detention of a ship until a 
certain event occurs,”. 


28. In section 238 of the said Act, after the word “unsafe” 
Amendment of section the following words shall be inserted, 

238, Act XXI of 1923. namely: 
“by reason of the defective condition of her hull, equipments 


or machinery, or”. 
29. Section 241 of the said Act shall be omitted. 
Repeal of section 241, Act 
XXI of 1923. 
30. After section 242 of the said Act the following sections 
Insertion of new sections shall be inserted, namely: 
242A and 242B in Act 
XXI of 1923. 


“242A. (1) On and after such date as the Governor General 

- .. in Council may, by notification in the 

Pisses direction-finding Gazette of India, appoint in this behalf 
| every British ship registered in British 
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It is contended by counsel for the officers of the company 
sought to be publicly examined that where a charge of fraud is 
made, it is a charge of a criminal nature and the person to be 
examined is entitled to have notice of the charge or charges in the 
same way as he would have notice under the Indian Penal Code. 
He prays in aid Sub-section (6) of Section 196, which: enacts 
that if the person examined is, “in the opinion of the court, 
exculpated from any charges made or suggested against him, the 
court may allow him such costs as in its discretion it may think 
fit”, and he quotes as an authority two leading cases on the con- 
struction of a similar section in the Companies Winding Up Act 
(1890) in England, namely, Ex parte Barnes, Appeal Cases 1896, 
146, and in re Civil and Naval Outfitters, 1 Ch. 1899 p. 215. 
These provisions of the Companies Winding Up Act (1890) to- 
gether with the Companies Act of 1908 in England have been 
consolidated in the Companies Act of 1929. The equivalent sec- 
tion of the latter Act is 216. While, of course, this Court on 
questions arising under the Companies Act will pay the greatest 
respect to the decisions of the Courts in England, it is to be noted 
that the terms of Section 196 of the Indian Act are different from 
the terms of Section 216 of the English Act, and further the whole 
scheme of the English Act, in so far as the official receiver or liqui- 
dator in England is concerned, differs very materially from the pro- 
visions in the Indian Act as to the duties of an official liquidator 
when a compulsory order has been made in India. 

Sections 195 and 196 of the Indian Act are the only sections 
which provide for an investigation by a liquidator into the con- 
duct of the officers of the company before liquidation. In 
England, on the other hand, Section 181 of the Act of 1929 gives 
the official known as the official receiver powers which are not 
given to the liquidator in India by the Indian Companies Act. 
Section 181 of the 1929 Act is the same as Section 147 of the Act 
of 1908 which was in force in England when the Indian Act was 
passed. By Section 181 of the English Act the official receiver 
is entitled to have a statement of the affairs of the company veri- 
fied by affidavit submitted to him by the officers of the company 
to be wound up. He is also entitled by Rule 50(2) made under 
the Act to hold personal interviews with the officers of the com- 
pany for the purpose of investigating the company’s affairs, and 
the duty of every person is to attend at the official receiver’s office 
and give the official receiver all the information that he may re- 
quire. It is thus seen that in England the official receiver is entitled 
to have the fullest information before the equivalent sections in 
the English Act to Section 195 and 196 of the Indian Act may be 
brought into use. A further difference to be noted is that in 
Section 216 of the English Act of 1929 it is enacted that the 
official receiver, in order to give the court jurisdiction to make an 
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order for public examination, has to submit a “further report 
stating that in his opinion a fraud has been committed”. In England 
he has already by this made a preliminary report after the inves- 
tigation indicated in Section 181. ‘The Indian- Legislature, how- 
ever, has seen fit not to give the official liquidator the powers of 
investigation alluded to and has struck out from Section 196 the 
provision as to the further report. It is thus seen that the English 
decisions on the English Act cannot be held to be binding upon 
this Court. We have, however, come to a decision on the construc- 
tion of Section 196 very similar to that arrived at by the English 
Courts in ex parte Barnes and In re Civil and Naval Outfitters. 
We have to consider the provisions of the Indian Act alone. 
It has been contended by counsel for the officers of the company 
that Section 195 of the Indian Act gives ample power for prelim- 
inary investigation. An examination under Section 195 has by 
the practice of this Court been a private examination. The 
Allahabad High Court Rules allow the rules of the English Court 
to be used where there is no rule made for this Court, provided of 
course that the rules in England are made under a section similar 
to a section of the Indian Act. The English rules provide for an 
examination similar to that under Section 195 to be held in 
Chambers, and therefore a similar examination under that section 
in this country is also held in Chambers. We are not of opinion, 
however, that the provision under Section 195 give the official 
liquidator the powers of an official receiver in the Courts in Eng- 
land; for instance, a person summoned under Section 195 “may 
demand his ex ”, In India expenses may be a large sum, as 


- the officers of the company in liquidation may have a long distance 


to travel before arriving in Allahabad. No investigation under 
Section 195 would, therefore, be possible if the officers of the com- 
pany had so exhausted the funds of the company as to leave no- 
thing in the hands of the liquidator. Section 196 on the face of 
it gives jurisdiction to a court to make an order for public exami- 
nation immediately the official liquidator has applied to the court 
stating that in his opinion a fraud has been committed by any 
director or other officer of the company. It is, however, under 
the same section the duty of the court to consider the application. 
It appears to us to be clear that such consideration must be 
judicial consideration based upon information supplied in the 
application. The court before it passes an order for public 
examination, which is a serious matter, must be satisfied that some 
facts are given in the application which entitle the court to find 
that there is a prima facie case of fraud against the particular per- 
son named. ‘The working of the Act, which is that the court may 
“direct that any person shall attend before the court ... and 
be publicly examined”, does not in our opinion justify the court, 
on a general allegation of fraud in the management of the com- 
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pany, in making an order for the public examination of “any 
person” not directly implicated in the application of the official 
liquidator. Justice demands that the person against whom there 
is an allegation of fraud should be clearly named and some facts 
- stated in the application itself to show that a prima facie case 
exists against that person. Once the official liquidator has made out 
any primas facie case of fraud against an officer, the examination 
is not to be confined to the particular fraud mentioned in the 
application. It must be remembered that Section 196 is a section 
designed for a thorough investigation of the affairs of the com- 
pany and the actions of the officers. 

It is further to be noted that the only objection which an 
officer of the company can make to an order of the court passed 
ex parte against him for his public examination is one of jurisdic- 
tion. He is not entitled at that stage to endeavour to show that 
the charge of fraud is incorrect. He may, of course, do so on his 
public examination, if he can, and; if he does, under Sub-section 
(6) of Section 196 the court may award him costs. 

We are satisfied therefore that while the court must consider 
judicially the application of the official liquidator under Section 
196 and only pass an order on being satisfied that there is reason- 
able ground for the allegation of fraud upon facts stated in the 
application, there is no necessity to specify the charge of fraud 
with the same particularity as would be necessary in a criminal 
charge under the Indian Penal Code. 

We are of opinion that the particulars given by the official 
liquidator in his application as against each of the officers are 
amply sufficient to comply with the provisions of Section 196. 
It is impossible generally to lay down in each particular case what 
should be the contents of an application under this section. Each 
application depends on the facts in the particular case. 

The objections are disallowed with costs. 

Objections disallowed 


OFFICIAL LIQUIDATOR U. P. OIL MILLS CO. LTD. 
(Applicant) : 
versus 
JAMNA PRASAD and orrs (Oppose parties)* 
sai Act, Sec. 160—Joimt Hinds femily—Manager—Member of 
com peny—Dies—Ligquidation—Liability of managers son—W ben 
es share in family property not liable. 
One J, manager of a joint Hindu family, consisting of him- 
self, his brothers and his nephews and his own son, had signed the 


memorandum of association of a company as promoter and made — 


himself liable for certain shares in the company. The company 
*Mis Case 369 of 1928 
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went into liquidation, and J having died, the official liquidator 
applied to have the name of J’s son placed on the list of contri- 
butories under Section 160 of the Companies Act. Held, 
that the liability of J’s son “in due course of administra- 
tion” as the legal representative of J was only to the extent of | 
the separate or self-acquired property of J (which did not merge 
in the joint family estate) in the hands of J’s son and the share of 
J’s son in the family property was not liable to pay Ps debt as the 
present case was covered by the first proposition in Bri Nerain’s 
case (I. L. R. 46 All. 95). 

Sec. 156 of the Companies Act deals with the case of a member 
who has legally parted with his shares and there is nothing to 
show that by mere death, a member of a company becomes a a 
‘past member’ within the meaning of that section. 

Bhagwati Shankar and Hazari Lal Kapoor for the applicant. 
K. N. Katju, N. P. Asthana, Ambika Prasad and Shabd Saran 
for the opposite parties. 


The judgment of the Court was delivered by 


Mouxerji, A. C. J.—The case was partly heard and decided on 
May 31,1932. The result of that decision was that the application 
of the official liquidator was dismissed as against all the opposite 
parties, except as against Ram Lakhan, son of Jag Mohan Ram. 

We directed by our order that Shiam Lal, witness, should be 
re-examined, and he has been re-examined. Now we proceed to 


decide the remaining issues. 


Issue No. 1. ‘The evidence of Shiam Lal now clearly esta- 
blish that Jagmohan Ram rigned che memorandum of asesiation 
a5 2 promotor and made himself liable for 151 shares of che value 
of Rs. 100 each. Shiam Lal swore that he attested the memoran- 
dum of association in the presence of the executant, Jagmohan 
Ram. It was argued that this evidence was not enough and that 
Shiam Lal ought to have said specifically that he was present when 
Jagmohan Ram made his signature and that Jagmohan Ram was 
present when Shiam Lal signed the document as a witness. In our 
opinion the statement made by the witness makes this clear, and 
if this was not clear, questions should have been put in cross-exami- 
nation to find out if Shiam Lal meant to say something else. This 
not having been done, we hold that Shiam Lal did attest according 
to law the signature of Jagmohan Ram, and Jagmohan Ram’s liabi- 
lity arose. 

Issue No. 2 no longer arises, as on the question of fact involved 
in issue No. 1, we have found that Jagmohan Ram did actually sign 
the memorand im of association and his signature was attested in 
accordance with law. 


Issue No. 3 has already been decided so far as the question of 
benefit to the family is concerned. We held that members of the 


A.L. J. R. HIGH COURT 235 


joint family other than the son were not liable. We have now to 


determine the liability of the son. This will be considered in con- . 


nection with issue No. 4. 

Issue No. 4. According to Section 160 of the Indian Com- 
panies Act, Ram Lakhan is liable as a legal representative of Jag- 
mohan Ram as a contributory ‘in due course of administration’. 
This means that so far as Jagmohan Ram may have died possessed 
of separate property, that property in the hands of his son, Ram 
Lakhan, is liable as indicated in Section 160 of the Indian Com- 
panies Act. It is however argued that not only the separate or 
self-acquired property of Jagmohan Ram is liable, but also the 
share of Ram Lakhan in the family property is liable to pay Jag- 
mohan Ram’s debt because of the pious duty of Ram Lakhan to 
pay such debt. 

There can be no doubt that the debt in question is not tainted 
with immorality. Now we have to find out how far the share 
of Ram Lakhan in the joint family property is liable to pay Jag- 
mohan Ram’s debt. 

The relevant proposition of Hindu Law, when fully stated, 
would stand as follows:—A son is liable to pay his father’s debt, out 
of the family property consisting of his own share and the share 
of the father, the property which was in the father’s hand in the 
life-time of the father. It is not a complete statement of the law 
to say, that a Hindu son is bound to pay his father’s debt because 
of a pious obligation to that effect. If that were the whole propo- 
sition of law, the son would be liable to pay out of his personal 
earnings, which however is not the law. The doctrine of pious 
obligation was invented to settle a conflict between two positions 
that were bound to arise in a family consisting of a father and his 
sons. The first position was that, in ancestral property, a son by 
his mere birth, got a share which was equal to the share of the 
father. In accordance with this proposition of law, the property in 
the hands of the father is #ot the absolute property of the father. 
That being so, he cannot utilise that property for the payment of his 
debts. The next position is this. A father is the head of the 
family. Ostensibly, he owns the entire property which he manages, 
although, legally, he and his sons have equal shares in the property. 
On the strength of this property, and on the credit of it, the father 
deals with the world at large and incurs debts. If the father be un- 
able to raise any money on the credit of the joint family property, 
the result would probably be that in many cases, maintenance of the 
sons and the family would become impossible; for there would be no 
credit in the market and nobody would lend money or provisions to 
the father because they would have no or a poor remedy against the 
father. To adjust between these conflicting positions, a doctrine 
was invented that it is the pious duty of the son to pay the father’s 
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debt, out of the entire family property, including the shares of the 
sons, provided the debt is not tainted with immorality. 

The doctrine of pious obligation to pay the father’s debt would 
be available only when there is a family consisting of father and sons. 
For, where the family consists not only of the father and the sons, 
but of brothers of the father and nephews of the father, the position 
becomes entirely different. ‘Then it is no longer a case of a father 
at the head of his family, and incurring debts on the credit of family 
property. It is then a case of a debt incurred by one of the mem- 
bers of 2 Hindu family. If the person who has incurred the debt be 
the manager of the family, he can bind the family only if he has 
incurred the debt for the benefit of the family. If he be not the 
manager, he cannot bind the family in any circumstances. If there 
is no benefit to the family, the debt can be realised, in the case of a 
simple money decree being passed on it, by attachment of the share 
of the debtor in his life-time. If an attachment be effected, that 
attachment would virtually take the property attached out of the 
hands of the joint family and put it into the custody of the court. 
In that case, the debtor’s share, so attached, may be sold. But the 
share of debtor’s son would not be liable to be sold. It is the pro- 
perty, which a father himself may sell to pay his own debt, that can 
be.sold through the intervention of the court. Where the debtor is 
not himself the head of a family consisting of himself and his son, he 
can not sell any portion of the family property, even his own share, 
to pay bis own debt. (See Balgobind v. Narain Lal’). If there be 
no attachment in the life-time of the debtor, his interest would pass 
by survivorship to the remaining members of the family and the 
creditor would be without any remedy whatsoever. See Binda Pra- 
sad v. Raj BallabB’. 

This state of the law has been recently laid down by their Lord- 
ships of the Privy Council in the case of Raja Brij Narain v. Mangala 
Prasad’. ‘The case that was actually before their Lordships of the 
Privy Council was a case of a mortgage. But the Full Board of 
seven Judges proceeded to lay down the entire propositions of 
Hindu law on the question of payment of debts because a previous 
decision of their Lordships, in Sebu Ram Chander v. Bhup Singh* 
had to some extent unsettled the law as it was previously under- 
stood. In one sense, therefore, the propositions laid down by their 
Lordships were mostly obiter dicta but in view of the fact that their 
Lordships did mean to settle the entire law, we must accept their 
pronouncement as conclusive for us. 


At page 104 their Lordships considered the several aspects that 
could arise in a Hindu family. The first case that their Lordships 
considered was the case of a joint family which was managed by one 
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of the members. The law that was laid down was that the managing con 
coparcener could neither alienate the family property nor burden ae 
the estate in his capacity as a manager except for purposes of neces- = 
sity. It is important to note that their Lordships laid down the Ormcut 
extent of the capacity of a member, øs the manager. The reason mesa 
was that in other circumstances, the member’s acts had no effect. — Jauma Pasan 
In the second proposition their Lordships lay down that where Pee 
the manager is a father and the family consists of a father and sons, 4. ao 
the father has greater powers and so long as the debt incurred by 
the father is not immoral, the whole estate of the family (consisting 
of the father and the sons) was liable to be taken in execution pro- 
ceedings upon a decree for payment of that debt. 
Their Lordships then state two other propositions of law with 
which we are not concerned here, and then they state as a fifth pro- 
position that the liability of the estate in the case of facts stated in 
case No. 2 was not affected by the question whether the father was 
dead or alive. 
Now in the case before us we have a family which does not 
consist merely of a father and son or sons, but which consists of 
several members who do not stand in relation to one another as fa- 
ther and sons. The family of Jagmohan Ram consisted of himself, 
his brothers and his nephews and his own son. In such a case, the 
debt incurred by the manager could be enforced against the other 
members of the family only in the case of there existing a family 
necessity for incurring the debt. In any other case like the present 
one, there is no liability at all on the family. The case before us 
does not fall under proposition No. 2 as enunciated in Brij Nerain’s 
case, because it was not the case of a family consisting of a father 
and sons, but it was 2 case in which there were members of the 
family other than sons. 
The case before us not being covered by proposition No. 2 of 
their Lordships’, and being covered by proposition No. 1, the liabi- 
lity of Ram Lakhan will be only to the extent of the separate or self- 
acquired property (which did not merge in the joint family estate) 
in the hands of Ram Lakhan. We accordingly decide that the liabi- 
lity of Ram Lakhan is only to the extent of the property to which 
Section 160 of the Indian Companies Act applies, namely, the se- 
parate property of Jagmohan Ram in which no other person had 
any interest in the life-time of Jagmohan Ram. 
Issue No. 5 does not require any decision in the circumstances 
of the case. 
Issues Nos. 6 and 7. No evidence has been led before us to 
show that Jagmohan Ram’s shares were forfeited and they were sold 
and re-allotted to other persons. ` 
Issue No. 8. There is no evidence to substantiate it. 
Issue No. 9. It is not argued before us, 
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Issue No. 10. It was argued on behalf of Ram Lakhan that 
Jagmohan Ram having died in the year 1921 he ceased to be a mem- 
ber of the company and therefore became a past member of the 
company within the meaning of Section 156 of the Indian Com- 
panies Act and therefore his estate is not liable. This argument is 
not sound. Jagmohan Ram by his death did not become a past 
member within the meaning of Section 156(1) (i). Having died, 
he could not continue to be a member of the company, but his 
estate continued to be liable. No authority has been produced be- 
fore us to show that by mere death, a member of a company be- 
comes a ‘past member’ within the meaning of Section 156 of the 
Indian Companies Act. Section 156 deals with the case of a mem- 
ber who has legally parted with his shares. We accordingly hold 
that Jagmohan Ram’s son is liable to be placed on the list of contri- 
butories. j 

Issue No. 11. The learned counsel for Ram Lakhan argued 
that because Jagmohan Ram did not pay anything towards the 
shares subscribed by him there was only a liability to be enforced by 
a suit for specific performance of the contract to make him take up . 
shares in the company. ‘The argument is based on Section 30 of the 
Indian Companies Act which says that the subscribers of the me- 
morandum of a company “shall be deemed to have agreed to become 
members of the company.” ‘This section has been interpreted in 
several cases in this Court and other courts and it has been held that 
the words “shall be deemed to have agreed to become members of 
the company” mean that the subscribers of the memorandum of a 
company are to be treated as having become members of the com- 
pany by the fact of the subscription. This view was taken in the 
matter of the Union Bank Allababad® and in the case of the Official 
Liquidator of J. H. Chandler and Co. v. H. I. Phillips®. No deci- 
ded case in conflict with these authorities has been produced before 
us and we hold that by merely subscribing to the memorandum of 
association Jagmohan Ram became a member of the company. 

Issue No. 12. In view of our findings on issues Nos. 3 and 4 
recorded above this issue no longer arises. We are not holding that 
the joint family property is liable in the hands of Ram Lakhan and 
the other members of the joint family and therefore we need not 
discuss the question whether the venture was a new one and how 
far Ram Lakhan was entitled to bind the joint family by entering 
into a new venture. 

The result is that we allow the application of the official liqui- 
dator to this extent that we direct Ram Lakhan to be placed on the 
list of contributories for 151 shares and that he be liable “in due 
course of administration” as the legal representative of Jagmohan 
Ram. The liquidator will have his costs from Ram Lakhan perso- 
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nally inasmuch as Ram Lakhan unnecessarily raised pleas against his Gm 

liability to be brought on the list of contributories. ore 
As to the sum of Rs.500 which the opposite parties, other than — 

Ram Lakhan, paid into court for the appointment of a guardian ad _OFriciat 

litem for Ram Lakhan, the decision was postponed till today. We a ii 

are now in possession of the entire facts and are of opinion that that Jasmva Prasan 

sum must be borne by those people who actually paid it into court. ,/ ae 

Our reasons are that the case for Ram Lakhan could have been de- 4 c 1, 

fended on its proper lines by the other members of the family who 

lived jointly with Ram Lakhan. The obstacles which those mem- 

bers put in the way of the decision of the case could not be justified, 

and therefore they must pay those costs. Ram Lakhan will pay his 

own costs. 
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ABDULLA ASGHAR ALI and oTHeERs (Defendants) on 


versus 1932 
GANESH DAS VIG (Plaintiff) * 


Limitation Act (IX of 1908), Art. 182(2)—Order of Appellate Court E. 
—Jndicially made—Finally disposes of appeal—Whetber gives new — Loro 
sterting pomt for limitetion—Civil Procedure Code, Or. 21, R. 17 | Weaur 
—Application for execution—Execution court allows emendment— oo eee 
Appellate court confirms order—Privy Council will not interfere. Sm 

When an order is judicially made by an Appellate Court which DivsHan 
has the effect of finally disposing of an appeal, such an order PEA 
gives a new starting point for the period of limitation prescribed 
by Art. 182(2) of the Limitation Act (IX of 1908). Gober 
Beperi v. Ram Krishna Shaba, 32 C. W. N- 387 approved; Batuk 
Nath v. Munni Dei, 41 I. A. 104 and Abdul Majid v. Jewabir Lal, 
36 All. 350 (P.c.) distinguished. 

On November 17, 1920 the decree under execution was passed. 
The judgment-debtor appealed. During the pendency of the 
appeal the judgment-creditor died and no application for substi- 
tution was made. Thereupon the representatives of the judgment- 
creditor made an application to the Appellate Court for an order 
holding that the judgment-debtor’s appeal had abated. Notice 
was served upon the judgment-debtor, and he put in a petition in 
reply denying that his appeal had abated, and asking for an order 
that the arbitration, which was started during the pendency of 
the appeal, should proceed, with an alternative prayer that in case 
the court should hold that the appeal had abated, an order should 
be made setting aside the abatement. The appellate Court by its 
order dated October 18, 1924 held that the appeal had abated. 
It refused to send the matter back to arbitration, and also refused 
the application of the fudgment-debtor to set aside che abatement. 
The representatives of the judgment-creditor made their applica- 
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tion for execution on October 27, 1926 and they relied on the 
order dated October 18, 1924 to save limitation. 

Held, that there was an order of the Appellate Court and it did 
deal judicially with the matters before it, and there being no 
appeal against the order, it was in the circumstances clearly final; 
and the period of limitation should be calculated from the date 
of the Appellate Court’s order, viz., October 18, 1924, and the 
application for execution was within time. Where the execution 
Court acting under Or. 21, R. 17 C. P. C. allowed amendments 
in the application for execution and the Appellate Court was of 
opinion that_the discretion had been properly exercised, the Privy 
Council will not interfere. 

APPEAL from a decision of the Court of the Judicial Commis- 
sioner in Baluchistan. 

W. Wallach for the appellants. 

J. M. Pringle for the respondent. 

The following judgment was delivered by 

Sm GEORGE Lownpes—The principal question in this appeal 
is whether an application for the execution of a decree is time-barred 
under the provisions of Article 182(2) of the First Schedule to the 
Indian Limitation Act, 1908. ‘The article allows a period of three 
years only for such an application from the date of the decree, “or 
where there has been an appeal, the date of the final decree or order 
of the Appellate Court.” It is not disputed that if in the present 
case the period is to be reckoned from the date of the decree, the 
application was out of time, nor, per contra, if the respondents can 
take advantage of a certain order of the Appellate Court, that it 
was within time. À 

The suit out of which the appeal arises was launched as long 
ago as 1912. Some four years later it came up in appeal to this 
Board, but was sent back for trial in the Baluchistan courts, where 
the proceedings dragged on for another 12 years. 

On November 17, 1920, the decree of which execution is 
sought was passed in favour of the plaintiff, Ganesh Das Vig, by the 
Assistant Political Agent, Quetta. Against this decree both parties 
appealed to the Court of the Judicial Commissioner in Baluchistan. 
Two years or more were wasted in an abortive reference to arbitra- 
tion, the arbitrator selected by the parties being the son of the judg- 
ment-debtor, and now, as his representative, the principal appellant 
before the Board. On July 30, 1932, the judgment-creditor died. 
His widow was brought on the record in his appeal but not in that 
of the judgment-debtor. On May 12, 1924, the widow died, and 
no further substitution was made in either appeal, nor was anything 
done by the arbitrator. 

On August 6, 1924, an application was made to the Appellate 
Court by the present respondents, as the representatives of the judg- 
ment creditor, for an order holding that the judgment-debtor’s 
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appeal had abated. Notice was served upon the judgment-debtor, 
and he put in a petition in reply denying that his appeal had abated, 
and asking for an order that the arbitration should proceed, with an 
alternative prayer that in case the Court should hold that the appeal 
had abated, an order should be made setting aside the abatement. 

Upon these counter applications both appeals were set down 
before the Judicial Commissioner who, by an order of October 18, 
1924, held that both appeals had abated. He said it would be use- 
less to send the matter back to arbitration, and he refused the appli- 
cation of the judgment-debtor to set aside the abatement in the case 
of his appeal. 

It is upon this order of October 18, 1924, that the respondents 
°” rely to save limitation, and the only question is whether it was a final 
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order of the Appellate Court within Article 182(2). Both the 


Courts in India have held that it was. 


The respondents made their application for execution on Octo- 
ber 27, 1926. The present appellants, the representatives of the 
judgment-debtor, who was then dead, took various objections to the 
application, and after the lapse of another two years, a considerable 
portion of which was occupied in a search by the Court officials for 
the file of the case, the matter came on before the Assistant Political 
Agent. Objection to his jurisdiction and to the title of the respon- 
dents were disposed of in their favour. ‘They have not been urged 
before the Board. On the question of limitation, the learned Judge 
held, following a ruling of the Calcutta Court (Gobur Behari v. 
Rem Krisna Skaba) that the period of limitation should be calcula- 
ted from October 18, 1924, the date of the Judicial Commissioner’s 
order above referred to, and that the application was therefore in 
time. Having regard, however, to the omission of certain particu- 
lars from the application for execution, he returned it to the res- 
pondents for amendment. The necessary amendments were made 
and the application was re-submitted, but apparently before it was 
considered by the Judge, the representatives of the judgment-debtor 
lodged an appeal to the Judicial Commissioner. ‘The appeal was 
argued before him at great length, but was dismissed on March 11, 
1929, by an order of that date. The learned Judicial Commis- 
sioner, though noting that there had been some conflict in the Indian 
courts as to what should be considered a final order of an appellate 
Court, agreéd with the conclusion to which the Assistant Political 
Agent had come on the question of limitation. ‘The appellants, 
with the no doubt laudable ambition of completing the tale of 20 
years for the duration of this suit, have appealed to His Majesty in 
Council against the Judicial Commissioner’s decision. ‘Their Lord- 
ships, for the reason to be stated, have no doubt that their appeal 
must fail, but the execution proceedings will still have to be worked 
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out in the Political Agent’s Court, and there may still be opportu- 
nities to them to delay the satisfaction of what has been so laborious- 
ly decided to be a just debt. 

In the argument before their Lordships the appellant have 
relied mainly on two decisions of this Board, Batuk N ath v. Munni 
De# and Abid Majid v. Jawabir Lal’. Neither of these cases is, in 
their Lordships’ opinion, decisive of the present question. In the 
first, an appeal to His Majesty in Council had been dismissed for 
want of prosecution under Rule V of the Order in Council of June 
13, 1853. The question before the Board in the reported case was 
whether under Article 179 of the second schedule to the Limitation 
Act of 1877, which corresponds with Article 182 of the Act of 
1908, the assignee of the original decree-holder could claim three 
years from the date of the dismissal in this Board. It was held that 
he could not, the reason assigned being that there was no order. Sir 
John Edge, in delivering the judgment of the Board, says:— 

There was, however, no Order of His Majesty in Council dis- 
missing the appeal, nor was it necessary that any such order should 
be made in the appeal. Under r. V of the Order in Council of 
June 13, 1853, the appellant or his agent not having taken 
effectual stéps for the prosecution of the appeal, the appeal stood 
dismissed Without further order. 

In the sec6nd case the question was again as to the effect of the 
dismissal of an appeal in this Board for want of prosecution. No 
reference was made to Butak Nath’s case, which had been decided 
less than a month before, and it does not appear whether the dismis- 
sal had been under the Order in Council, but the effect of the deci- 
sion was the same. Lord Moulton in delivering the judgment of 
the Board says:— 


The chief matter of argument before this Board was a conten- 
tion that the decree which it is sought to enforce had been con- 
structively turned into a decree of His Majesty in Council and 
assigned to the date of May 13, 1901, by virtue of the dismissal 
of the appeal for want of prosecution on that date, and that 
therefore the period of limitation was 12 years from May 13, 1901, 
by virtue of Article 180* of the Indian Limitation Act (1877). 
Their Lordships see no foundation for this contention which ap- 
pears to have been the basis of the decision of the courts below. 
The order dismissing the appeal for want of prosecution did not 
deal judicially with the matter of the suit, and could in no sense 
be regarded as an order adopting or confirming the decision ap- 
pealed from. It merely recognised carbone dy that the ap- 
pellant had not complied with the conditions under which the 
appeal was open to him, and that therefore he was in the same 
position as if he had not appealed at all. 

*41 L A. 104 "I. L R 36 AIL 350 


*Under Art. 180, 12 years was allowed for the execution of an Order 
‘of His Majesty in Council. 
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In the case now before their Lordships it is manifest that there 
was an order of the Appellate Court, and that it did deal judicially 
with the matters before it. The Judicial Commissioner considered 
the judgment-debtor’s contention that his appeal had not abated, 
and held that it had. He considered the prayer for revival of the 
arbitration and refused it. He rejected the application to set aside 
the abatement. Whether the order made was right or wrong is im- 
material: there was no appeal against it, and it was in the circum- 
stances clearly final. Their Lordships think that when an order is 
judicially made by an Appellate Court which has the effect of finally 
disposing of an appeal, such an order gives a new starting point for 
the period of limitation prescribed by Article 182 (2) of the Act of 
1908. They recognize that there has been some difference of opi- 
nion upon this question in Indian Courts, but they think that the 
principle enunciated above is in accordance with the view taken in 
the majority of cases and is the effect of the decision reported in 32 
Cal. W. N., on which both Courts have relied in the present pro- 
ceedings. 

The only other question which has been argued on the appeal 
is as to the omissions in the application for execution which led to its 
return to the respondents in the lower Court for amendment. It 
is contended for the appellants that no amendment should have been 
allowed, and that the application should have been rejected. Under 
Order XXI, Rule 17 of the Civil Procedure Code the executing 
Court clearly had a discretion to allow the amendments, and the 
Appellate Court thought that the discretion had been properly 
exercised. In these circumstances it is idle to ask this Board to 
interfere. 

In their Lordships’ opinion this appeal fails and should be dis- 
missed with costs. They will humbly advise His Majesty accord- 
ingly. , 
Appeal dismissed 
T. L. Wilson and Co.—Solicitors for the appellants. 

Ranken, Ford and Chester—Solicitors for the respondent. 
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PRIVY COUNCIL 
ABDUL RAHMAN and orHers (Defendants) 


Versus 
CASSIM AND SONS and anorHer (Ploinfiffs)* 

Ciusl Procedure Code, Sec. 109(4)—‘Final order’—Meaning of—Suit 
remanded for frial on merits—Order of Appellate Court is not a 
‘final order’—Test of finality. 

If, after the order, the suit is still a live suit in which the rights 
of the parties have still to be determined, the order is not a ‘final 
order’ within Sec. 109(@#) and no appeal lies against it under Sec. 
109(4) C. P. C. The test of finality is whether the order 
“finally disposes of the rights of the parties,” and where the order 
leaves the rights to be determined by the Courts in the ordinary 
way, it cannot be said that the order finally disposes of those 

‘ rights. The finality must be a finality in relation to the suit. 
Ramchand v. Goverdbandas, 47 I. A. 124 relied on. 

After the hearing of a suit for damages had commenced in the 
trial court, the plaintiffs were adjudicated insolvents, and the 
official assignee, who was brought on the record in the 
place of the plaintiffs, having made a statement that 
“he had asked the insolyents to furnish him with security, but 
they had failed to do so,” the trial court dismissed the suit. The 
plaintiffs were given leave to appeal, and the Appellate Court ac- 
cepted the contention of the plaintiffs that the claim to damages 
did not vest in the official assignee and set aside the dismissal of 
the suit and remanded it for trial on the merits by the trial court. 
Held, that the order of the Appellate Court must be taken to have 
been made under Or. 41, R. 23 C. P. C. and was an order and not 
a decree. Held, further, that che order in question was not a 
‘final order’ within the meaning of Sec. 109(#) C. P. C. The 
effect of the order was not to dispose finally of the rights of the 
parties. It no doubt decided an important and even vital issue 
in ‘the case, but it left the suit alive, and provided for its trial in 
the ordinary way. 

APPEAL from a decision of the High Court of Judicature at 

Rangoon, reported in 8 Rang. 441=A. I. R. 1930 Rang. 289. 

A. M. Dunne, K. C. and Rowlends for the appellants. 

H. Upjohn, K. C. and A. P. Pennell for the respondents. 

The following judgment was delivered by 

SR GEORGE Lownpres—The suit out of which this appeal 
arises was instituted in the name of the first respondent firm (here- 
inafter referred to as the first respondents) on the original side of 
the Rangoon High Court, alleging, in effect, a conspiracy between 
the two named defendants to ruin the business of the first respon- 
dents, and claiming Rs.5,00,000 by way of damages. ‘The first of 
the two defendants was the appellant, V. M. Abdul Rahman, now 
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deceased, and represented by his heirs. The other was the second 
respondent, who does not appear before the Board. 

After the hearing of the suit had commenced in the trial Court 
the first respondents were—apparently upon their own application 
—adjudicated insolvents. On this being brought to the notice of 
the Judge, he on February 13, 1929, adjourned the trial, and gave a 
months time to the official assignee to consider whether he would 
proceed with the suit on behalf of the cerditors. On March 11, 
1929, the Judge being then engaged in the Criminal Sessions, the 
matter seems to have come before the Deputy Registrar, who en- 
larged the time till April 2. On this date the Deputy Registrar 
gave a further extension to April 24 and directed that the official 
assignee should “be brought on the record as plaintiff in the place 
of the insolvent plaintiffs,” and the heading of the plaint was am- 
ended accordingly by the Assistant Registrar. 

On April 24 the matter was again mentioned to the ty 
Registrar, when counsel for the official assignee stated that “he had 
asked the insolvents to furnish him with security, but they had 
failed to do so.” Whereupon counsel for the appellant asked that 
“the matter be placed before the Judge for the dismissal of the suit.” 
This was done, and on April 29 the suit was, by a decree of that 
date, dismissed. The decree was headed as in a suit between the 
official assignee, as assignee of the estate of the first respondents, and 
the defendants, but despite this fact and the amendment of the 
plaint above referred to the first respondents seem to have been 
treated as still parties to the proceedings, the official assignee disap- 
pearing from the stage altogether. They were given leave to appeal 
against the decree as paupers; their appeal was heard; the decree 
was set aside, and the suit was remanded to the sriginal court for 
trial on the merits. Against this order the present appeal has been 
brought to His Majesty in Council, upon a certificate of the High 
Court that the case fulfills the requirements of Section 110 of the 
Code of Civil Procedure, 1908. Before their Lordships a prelimi- 
nary objection has been taken by the first respondent’s counsel that 
the appeal is incompetent and that the certificate was wrongly 
granted. ‘The ground of the objection is that the order of the Ap- 
pellate Court was neither a decree nor a “final order” within Section 
109(@), and therefore not appealable under Section 110. 

The grounds of the first respondent’s appeal in India were, in 
effect, that their claim for damages was not property which vested 
under the Insolvency Act in the official assignee, that they were 
therefore entitled to continue the suit in their own names without 
his intervention; and that it had been wrongly dismissed. 

It will be seen that this was in reality an objection that the 
official assignee ought not’ to have been brought on the record in 
their place, but there is nothing to show that any such contention 
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was raised on their behalf before the dismissal of the suit. Indeed 
the point seems to have been first suggested on behalf of a creditor, 
who was in fact the father-in-law of one of the insolvents, when 
the trial Judge was actually delivering his judgment. It does not 
appear, however, to have been objected before the Appellate Court 
that the question was not open to the first respondents, or that 


‘they had ceased to be parties to the suit before the decree of the 


trial Judge was made, and their Lordships are not prepared now to 
take any account of the very apparent irregularities in the trial 
Court. 

The judgment of the Appellate Court was delivered on June 
23, 1930. The learned Judges accepted the contention of the first 
respondents, holding that the claim to damages did not vest in the 
official assignee. They accordingly, as already stated, set aside the 
dismissal of the suit, and remanded it for trial on the merits by the 
original Court. 

It is, in their Lordships’ opinion, clear that this was, under the 
Code of Civil Procedure, an order and not a decree. It must be 
taken, they think, to have been made under Order XLI, Rule 23 
the material part of which runs as follows: 

Where the Court from whose decree an appeal is preferred has 
disposed of the suit upon a preliminary point and the decree is 
reversed in appeal, the Appellate Court may, if it thinks fit, by 
order, remand the case..... 

The matter is put beyond question by Order XLII, Rule 1 
(u) which gives a right of appeal from an “order” so made. 

It remains to consider whether the order in question was a 
“final order” within the meaning of Section 109(a), and this ques- 
tion is, their Lordships think, concluded by the judgment of this 
Board delivered by Lord Cave in Ramchand Manjimal: v. Gover- 
dhandas Vishindas Ratanchend’, 


Upon the application for the certificate the matter was gone . 
into at considerable length by the officiating Chief Justice and Ellis 
Cunliffe, J., but by some mischance the authority just referred to 


was overlooked. 


Two other cases before this Board were relied on by the 
learned Judges, viz., Rabimbhoy Habibboy v. Turner’, and Syed 
Muzher Husein v. Bodha Bibi’. But both of these cases were deci- 
ded with reference to the Civil Procedure Code of 1882, in which 
the wording of the relevant sections differed materially from that of 
the Code of 1908. Special leave to appeal was given in each of 
these cases -on the ground that the suit had been fully tried in the 
Lower Court, and “the cardinal point” decided, leaving, in the one 
case, only a reference for accounts, and, in the other, only subordi- 
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nate points for decision which should have been dealt with by the 
Appellate Court. In the first case it is clear that an appeal to His 
Majesty in Council would have Jain as of right under the provisions 
of the present Code, and in the second that if the effect of the 
Appellate Court’s decree had been (as in the present case) merely to 
remand the case for trial on the merits, different considerations 
would have applied. Their Lordships think, therefore, that neither 
of these authorities is applicable to the case now before them. 

Turning to the judgment in Remchond Manyimal’s case, it will 
be apparent that the conditions there approximated very nearly to 
those of the present case. The question arose with reference to a 
series of suits upon cotton contracts, which had been stayed by the 
first court under Section 19 of the Indian Arbitration Act, but in 
which the order for stay had been reversed on appeal, with the result 
that the suits went back for trial in the ordinary course. The Ap- 
pellate Court being of opinion that its order was a “final order” 
within Section 109 (a) of the present Code gave a certificate under 
Section 110. At the hearing before the Board a preliminary objec- 
tion was taken that the order in question was not a “final order” and 
that therefore the certificate was wrongly given and the appeals in- 
competent. The objection was upheld and the appeals were dis- 
missed. 


Lord Cave in delivering the judgment of the Board laid down, 
as the result of an examination of certain cases decided in the Eng- 
lish Courts, that the test of finality is whether the order “finally dis- 
poses of the rights of the parties,” and he held that the order then 
under appeal did not finally dispose of those rights, but left them 
“to be determined by the Courts in the ordinary way.” It should 
be noted that the Appellate Court in India was of opinion that the 
order it had made “went to the root of the suit, namely, the juris- 
diction of the Court to entertain it,” and it was for this reason that 
the order was thought to be final and the certificate granted. But 
this was not sufficient. The finality must be a finality in relation 
to the suit. If, after the order, the suit is still a live suit in which 
the rights of the parties have still to be determined, no appeal lies 
against it under Section 109 (a) of the Code. 

Their Lordships would only add that the enforcement of this 
principle involves no practical hardship, inasmuch as, in a proper 
case, it is always open to the Appellate Court to give a special certi- 
ficate under Section 109(c). 

It was pointed out in argument that there is some divergence 
in the views expressed in the English cases upon which the judg- 
ment in Remchend Manjimal’s case founds, and that no doubt is so, 
but the rule deduced for guidance under the Indian Act is clear and 
unambiguous, and must, their Lordships think, be decisive in all 
cases where the question is whether an order is appealable to His 
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Ga Majesty in Council under the provisions of the section in ques- 

1932 tion. 

= In their Lordships opinion it is impossible to distinguish the 
parok = present case from that upon which Lord Cave pronounced. The 
7 # effect of the order from which it is here sought to appeal was not 
Camm AND to dispose finally of the rights of the parties. It no doubt decided 


Sont an important and even a vital issue in the case, but it left the suit 


Sir alive, and provided for its trial in the ordinary way. 
treads Their Lordships have thought it right to deal with this matter 
at some length, as there seems to have been a considerable diverg- 
ence of opinion in some of the Indian Courts as to what is a final 
order under Section 109 (a), and they think that the decision in 
Ramchand Manjimal’s case must have been either overlooked or 
misunderstood. | 
For these reasons their Lordships think that the appeal is in- 
competent, and they will humbly advise His Majesty that it should 
be dismissed with costs. 
Appeal dismissed 
Cutler, Allingham and Ford—Solicitors for the appellants. 
J. E. Lambert—Solicitor for the respondents. 


EJAZ HUSAIN AND ANOTHER (Defendants) 
VETSHS 
GOVIND PERSHAD (Plaintiff) * 


Civil Procedure Code, Order 21, Rule 16—Ostensible decree-bolder—Re- 
linguishment of rights in decree in favour of another person—When 
transferee entitled to execute decree. 

Where an ostensible decree-holder executed a deed of relinquish- 
ment disclaiming all rights in the subject-matter of the decree and 
authorizing her husband, the real decree-holder, to execute it for 
his own benefit, and there was no question of estoppel operating 
against the husband in asserting his right as the real decree-holder, 
beld, that the deed of relinquishment amounted to an assignment 
within the meaning of Order 21, Rule 16 C. P. C. and the hus- 
band was entitled to execute the decree in place of his wife. 

Paleniapps Chettiar v. Subramania \Chettier, I. L. R. 48 Mad. 
553 distinguished; Ram Sewak Lal v. Sstruban Deo Sabai, A. I. R. 
1927 Pat. 170 referred to. 


EXECUTION SECOND APPEAL from a decree of D. C. HUNTER 
Esq., District Judge of Moradabad, confirming a decree of MauLvI 
Rrazut Hasan, Munsif of Sambhal. 

Mukbtar Abmad for the appellants. 

B. Malik for the respondent. 
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The judgment of the Court was delivered by : 

NIAMATULLAH, J.—This is a judgment-debtors’ appeal from 
the order of the learned District Judge of Moradabad dismissing 
their appeal from the order of the Munsif of Sambhal, who dis- 
missed their objection to execution being taken out by one Govind 
Prasad. The facts are that Mst. Champa Dei obtained a decree on 
foot of a mortgage deed against the appellants. Subsequently she 
executed a document styled as a deed of relinquishment or release 
by which she declared that her husband, Govind Prasad, was the 
real mortgagee and decree-holder, she being his benamidar. The 
deed further mentioned that the executant had relinquished all her 
rights in the decree in favour of her husband, Govind Prasad. 

Relying on the deed of relinquishment Govind Prasad applied 
for execution of decree in place of Mst. Champa Dei. ‘The appel- 
lants objected on the ground that the only person who was entitled 
to execute the decree was Mst. Champa Dei, and that in spite of the 
deed of relinquishment already referred to Govind Prasad had no 
right to proceed with the execution of the decree. Reference was 
made to Order XXI, Rule 16 of the Civil Procedure Code, which 
authorised the assignee of a decree-holder to execute the decree in 
place of the original decree-holder. Both the courts below over- 
ruled the objection and allowed execution to proceed at the ins- 
tance of Govind Prasad. 

The learned advocate for the appellants has referred us to two 
cases, which, he claims, are applicable to the circumstances of the 
present case. 

The first is Palaniappa Chettiar v. Subramania Chettiar’ in 
which it was laid down that where a decree has been transferred to 
a particular person under an imstrument in writing, no other per- 
son, claiming to be the real owner under the transfer, and alleging 
the transferee named therein to be a mere benamidar for him, can 
apply for execution of the decree, under Order XXI, Rule 16, Civil 
Procedure Code. What distinguishes that case from the present 
one is the circumstance that the alleged benamidar in that case had 
not executed any document relinquishing his own title in favour 
of the alleged real transferee. The learned Judges of the Madras 
High Court held that Order XXI, Rule 16, Civil Procedure Code 
cannot apply unless a transfer or assignment by the decree-holder 
comes into existence. In the case before us we have to consider 
whether the deed of relinquishment admittedly executed by the 
ostensible decree-holder amounts to an assignment within the mean- 
ing of Order XXI, Rule 16. 

The second case to which reference has been made on behalf 
of the appellants is Ram Sewak Lal v. Satruban Deo Sabai’. In 
that case one Lachmi Narain sued on foot of a handnote. The 
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defendant contested the suit on the ground that Satruhan 
Deo Sahai was the real obligee under the bond, and that the 
plaintif, Lachmi Narain was only benamidar, and therefore 
not entitled to sue. A compromise was arrived at, which expressly 
declared that Satruhan Deo Sahai, the alleged real obligee of the 
bond, had no interest in the debt, and that Lachmi Narain was en- 
titled to sue. A decree was accordingly passed in favour of 
Lachmi Narain in terms of the compromise. In spite of the dec- ` 
Jaration contained in the compromise Lachmi Narain subsequently 
executed what he called a deed of release in which he declared that 
Lachmi Narain was a benamidar for Satruhan Deo Sahai in the . 


above suit. The report of the case does not show whether there - . 


were any such operative words as could have the effect in law of 
transferring the rights of Lachmi Narain to Satruhan Deo Sahai. 
On the face of it the deed of relinquishment in that case merely 
declared a fact which had been negatived in the compromise and 
the decree itself. In these circumstances the learned Judges held 
that the relinquishment in question before them did not amount 
to an assignment of the decree-holder’s right to execute the decree, 
We do not think that case lays down any general rule of law. 
It will depend entirely upon-the nature of the right and the words 
employed in the document described as a deed of relinquishment or 
deed of release. In the case before us the document makes it per- 
fectly clear that Mst. Champa Dei was a nominal decree-holder and 
that the mortgagee rights were vested in her husband, Govind 
Prasad. If this correctly represents the right of Mst. Champa Dei, 
and we must assume that it does, she had no right in the mortgaged 
property. The only right she had was to execute the decree for 
the benefit of her husband, Govind Prasad. She plainly relinquish- 
ed this right in favour of Govind Prasad. We cannot construe the 
relinquishment of such right otherwise than as an assignment of 
her right to execute the decree to her husband, Govind Prasad. 

We have examined the appellants’ petition of objection and 
note that they did not raise any question of estoppel operating 
against Govind Prasad in asserting his right as the real decree- 
holder. If such a complication had existed, different considera- 
tions might have arisen. ‘The case is a very simple one, in which 
the ostensible decree-holder disclaims all right in the subject-matter 
of the decree and authorises another person, the real decree-holder, 
to execute it for his own benefit. 

We are clearly of opinion that the learned District Judge was’ 
right in holding that Govind Prasad is entitled to execute the de- 
cree in place of his wife, Mst. Champa Dei. 

For the reasons mentioned above we uphold the order appealed 
from and dismiss this ia ia with costs, 

Appeal dismissed 
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A PLEADER—In» the matter of* 

| Legal Practitioners Act (XVIII of 1879), Sec. 12 and Bar Councils Act 
(XXXVIII of 1926), Sec. 10(1)—Contempt of court committed 
by pleader—In bis capacity as a suitor—Whether pleader- can be 
punished professionally. 

An advocate or pleader can be punished professionally for con- 
tempt of court committed by him in his capacity as a suitor. 
Sec. 10(1) of the Indan Bar Councils Act (XXXVI of 1926) 
clearly shows the intention of the legislature to render an advocate 
punishable in his professional capacity for misconduct other than 
professional misconduct. Whether in a particular case it is neces- 
sary to go further ¢han to award the customary punishment for 
contempt of Court depends upon the facts of that case. 

In re Wallace, L. R. 1 (p.c.) 283 explained. In re Sashi 
Bhusan Sarbadbicary, I. L. R. 29 All. 95 referred to. 

Sir Tej Bahadur Sapru for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 


Crown. 
The judgment of the Court was delivered by ’ 


Kino, J.—Mr. Ram Mohan Lal, pleader, has appeared before us 
in response to a notice issued by a Bench of this Court to show cause 
why he should not be suspended or dismissed as a pleader on the 
ground that he has been convicted of a criminal offence which im- 
plies a defect of character which unfits him to be a pleader on the 
rolls of the court. 


Mr. Ram Mohan Lal was the defendant in a suit pending before 
the Judge of the Small Causes Court at Allahabad. He took objec- 
tion to an order passed by the Judge of that Court in the course of 
the trial of the suit and was told that, if he did not agree to the 
court’s ruling, he should take his grievance to the High Court. He 
then remarked “There is no Chief Justice now.” On being asked 
by the Judge what he meant by that remark, he said, “The Chief 
Justice who used to bring Judges to their senses is not here and is 
gone.” 


The matter was reported to the High Court which took pro- 
ceedings against the pleader for contempt of court. He filed a 
written statement giving his version of the occurrence in the small 
causes court, attempting to justify his conduct and making certain 
objectionable imputations upon the attitude taken by the Judge of 
that court. Subsequently, however, the learned counsel who ap- 
peared for him withdrew all the allegations contained in the first 
paragraph of his written statement, which served rather to aggra- 
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vate the offence than to mitigate it, and admitted that the version 
given by the trial court was correct and made an unqualified apo- 
logy. He was thereupon sentenced to pay a fine of Rs.75 for con- 
tempt of court. 


A Bench of this Court then passed an order on June 27, 1932 
ordering him to show cause why he should not be dealt with as a 
pleader, under Section 12 of the Legal Practitioners Act, in conse- 
quence of his conviction of contempt of court. 


The case for the pleader has been argued by Sir Tej Bahadur 
Sapru who has admitted from the outset that this Court has juris- 
diction to take action against the pleader under Section 12 of the 
Legal Practitioners Act. It is admitted therefore that the pleader 
has been convicted of a criminal offence implying a` defect of 
character which unfits him to be a pleader. His learned counsel 
has however strongly contended that in the circumstances of this 
case the pleader has been sufficiently punished by the sentence of 
fine passed upon him and that there is no need to take any further 
disciplinary action against him in his professional capacity. In sup- 
port of this argument, much reliance is placed upon in re Wallace’. 
In that case the appellant was an advocate and an attorney ad- 
mitted to practise in the Supreme Court of Nova Scotia. He was 
also a suitor in that court. In certain cases in which he was a 
suitor he supposed that he had reason to complain of the conduct 
of the Judges of the court and he wrote a letter of a most repre- 
hensible character addressed to the Chief Justice reflecting on the 
Judges and on the administration of justice generally in the court. 
The Supreme Court took action against him for contempt of 
court and ordered that he should be suspended as an attorney or 
advocate of that court for an unspecified period. Their Lordships ` 
of the Privy Council held that as the appellant was guilty of a 
contempt of court committed only in his personal character the 
Supreme Court should have punished the offence with the custo- 
mary punishment, namely, fine or imprisonment, and should not. 
have imposed a professional punishment for an act which was not 
done professionally. We do not think that this ruling can be 
interpreted to mean that an advocate should never be punished pro- 
fessionally for contempt of court committed by him in his personal 
capacity, however gross the offence may be. Their Lordships held, 
upon the facts of that case that there was no necessity for the Judges 
to go further than to award the customary punishment for con- 
tempt of court. The facts of the present case are somewhat diffe- 
rent. ‘The pleader in his capacity as a suitor in the trial court made 
a grossly improper remark reflecting upon the Judges of the High 
Court who at that stage had no concern whatever with the suit. 
There was not the slightest justification or excuse for making the 
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scandalous attack upon the Chief Justice. 

On behalf of the Crown the case In re Sashi Bhusan Sarbadhi- 
cary’ has-been referred to. In that case an advocate conducting an 
appeal before the High Court had an altercation with one of the 
Judges and he subsequently published an article in a newspaper 
attempting to vindicate his professional conduct. This article 
contained libellous remarks reflecting upon certain Judges of the 
High Court in their judicial capacity. The High Court there- 
upon suspended the advocate from practice under the powers con- 
ferred by the Lettets Patent. Their Lordships of the Privy 
Council upheld the order of the High Court, remarking that the 
contempt of court of which the appellant was found guilty was 
committed in the attempt to vindicate his professional conduct, 
and the publication of the libel constituted “reasonable cause” for 
the suspension of the advocate from practice. That case can 
however be distinguished on the ground that although the con- 


tempt of court was committed in a private capacity, it was com- 


mitted with a view to vindicating the advocates professional — 


conduct. 


Section 10, Sub-section (I) of the Indian Bar Councils Act 
1926 clearly shows the intention of the legislature to render an 
advocate punishable in his professional capacity for misconduct 
other than professional misconduct. We see no good reason for 
holding that an advocate or pleader should never be punished pro- 
fessionally for contempt of court, however gross such misconduct 
may be, provided that the misconduct is not committed in his pro- 
fessional capacity. Each case should be dealt with according to the 
circumstances. 


In the present case it is pointed out that the pleader is a young 
man and that he was nly enrolled as a pleader in March 1931. It 
is further stated before us that he had not even started practice as 
a pleader on April 1, 1932 when he made the offensive remarks 
_ which form the basis of these proceedings. He was also in financial 
-` difficulties and was unversed in the traditions of his profession, and 
he merely made the offensive remarks in a moment of irritation and 
has now expressed his sincere regret. In these circumstances it is 
argued that there is no necessity to take any disciplinary action 
against him as a pleader when he has already been punished for 
contempt of court committed in his personal capacity. We have 
given due weight to all the extenuating circumstances which have 
been pointed out on his behalf, but we think that it would not be 
expedient to impose no professional punishment whatever. His re- 
marks about the Chief Justice were, as we have already remarked, 
not only scandalous but utterly uncalled for and inexcusable. If 
the remarks had been uttered by an ordinary suitor, they would 
. "LL. R. 29 All 95 
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have been highly objectionable, but when they are uttered by a 
suitor who is also a pleader, and who therefore should feel bound 
to uphold the dignity of His Majesty’s judicial officers, we think that 
the offence should be treated more severely. As remarked by their 
Lordships of the Privy Council In re Sashi Bhusan Serbadbicary, 
“it is essential to the proper administration of justice that un- 
warrantable attacks should not be made with impunity upon Judges 
in their public capacity”. In our opinion, the pleader’s misconduct 
has not been adequately punished by a fine of Rs.75 only and some 
further professional punishment should be imposed. 


Having regard to all the circumstances of the case, we order 
that Mr. Ram Mohan Lal be suspended from practice as a pleader 


for a term of six months. 
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JAI PRATAP NARAIN SINGH AND OTHERS (Plaintiffs) 
VETSHS 
RABI PARTAP NARAIN SINGH AND ANOTHER (Defendants) * 
Civil Procedure Code, Sec. 109—"Final order passed on appeal’ —Mesnin z 
of—First appeal dismissed for defanli—Application for restoration 
disallowed—A pplication for leave to appeal to Privy Conncil— 
Whetber bres.. 

The High Court dismissed a first appeal for default as the coun- 
sel stated that he had no instructions. An application was made 
for restoration of the appeal but this application was dismissed, and 
the present application for leave to appeal to.Privy Council was 
made under Sec. 109(¢) C. P. C., beid that the order dismissing 
the application for restoration was no doubt passed by the High 
Court in its appellate jurisdiction but it was not a “final order 
passed on appes?” within the meaning of Sec. 109 (s) C. P. C. 

APPLICATION for leave to appeal to His Majesty in Council. 


S. B. Johari for the applicants. 
K. Verma and V. D. Bhargava for the opposite parties. 


The- judgment of the Court was delivered by 


Muxeryi, A. C. J.—This is an application for leave to appeal 
to His Majesty in Council in the following circumstances:— 

First Appeal No. 143 of 1928, in which the applicants were the 
appellants, came up for hearing on April 13, 1932. On that date 
it was dismissed for default as the learned counsel stated that they 
had no instructions. An application was made for restoration of 
. the appeal and hearing of it, but this application was dismissed on 
June 21, 1932. The present application is directed against that 
order of June 21, 1932, and it is contended that the applicants have 
a right to proceed before His Majesty in Council by way of appeal. 

It is argued that Section 104 of the Code of Civil Procedure 
and Order 43 of Schedule I of the same Code do not indicate any 
court to which an appeal would ordinarily lie and, therefore, an 
appeal must lie from the High Court’s order to His Majesty in 
Council. This argument, however, does not take notice of Section 


_ *106 of the Code of Civil Procedure which says that an appeal from 


an order would lie to the court to which an appeal would lie from 
the decree in the suit in which such order was made and where such 
order is made by a court in the exercise of appellate jurisdiction, 
then to the High Court. No mention is made in Section 106 of an 
appeal being filed to the Privy Council where an order complained 
against is passed by the High Court. 

It was then argued that an appeal would lie under Section 109 
of the Code of Civil Procedure inasmuch as it is a final order- passed 
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Cm in appeal and inasmuch as it is a case which ought to have been 

is, Certified as a fit one for appeal to His Majesty in Council. 
Les As regards the earlier argument it seems to us that the order 
Jar Pratar complained of was not passed “on appeal”. No doubt the order 
D aera was passed in our appellate jurisdiction but it was not passed “on 
Rast Paatap appeal”, By the expression “final order passed on appeal” we 
Nazam SINGH understand an order which was made as the result of an appeal filed 
MC The last argument is whether this is a case which should be 
certified to be a fit one for appeal to His Majesty in Council We 
have heard the learned counsel for the appellants and we cannot 
persuade ourselves to take the view urged by him. The question 
for determination was whether, in the circumstances of the case, the 
appellants were justified in not paying fees to the counsel and thus 
to enable them to argue the appeal. It was a question to be decided 
on facts disclosed in the affidavits of the parties and the matter was 
decided on the evidence before the Court. No general question of 
law is involved. In the circumstances we are not able to certify 

the case as a fit one for appeal. 

The application is dismissed with costs. 


Application dismissed 
Crm ADYA PRASAD SINGH (Judgment-debtor) 
atk: VETSHS 
nae LAL GIRJISH BAHADUR PAL (Decree-bolder)* 
ee Limitation Act (IX of 1908), Art. 182, Sub-cl. (5 )—Decree—Peyment 
Niam of money nnder—Certification by decree-bolder—Not amounting to 
ULLAH, J. ste p-in-aid—Sec. 19—Letter by decree-bolder extending time for 
Kucn, J. further execution—Presented by judgment-debtor in court along with 
application—Acknowledgment of lability of emownt due under 
decree. 


Mere certification by the decree-holder of a payment of moncy 
under the decree is not an application to take some step-in-aid of 
execution of the decree within the meaning of Sub-cl. (5) of Art. 
182 of the Limitation Act. Prakash Singh v. Allahabad Bank 
Ltd., 561. A. 30, Maung Tun Hleing v. U Aung Gysw, A. I. R. 
1930 Rang. 64 and Amer Krishna Cheudbry v. Jagat Bandhu 
Biswas, A. L R. 1931 Cal. 719 followed. 

An application presented by the judgment-debtor to the Court 
that the letter of the decree-holder to the effect that it had been 
settled between the parties that no further execution should be 
taken out in respect of the money due under the decree before a 
specified date should be placed on the record, amounts to an ac- 
knowledgment of liability within the meaning of Sec. 19 of the 
Limitation Act. 


*E. F. A. 57 of 1932 
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Execution First APPEAL from a decree of Mauru Gm 
MuHamMap Junap, Subordinate Judge of Basti. opie 
Narain Prasad Asthana and B. N. Sahai for the appellant. = 
Kamla Kant Verma for the respondent. | goles 


The judgment of the Court was delivered by 7. 

Lar Gmyisn 

NIAMATULLAH, J.—This is a judgment-debtor’s appeal and Bamavor Paz 
the only question to be considered is one of limitation. Sa 

The decree-holder obtained a final decree for Rs.33,330-4 on slab, J. 
the basis of a mortgage. He put the decree into execution and 
realised the sum of Rs.20,777. The final order on this application 
for execution was passed-on May 10, 1928. The application for 
execution which has given rise to the present appeal was made on 
July 31, 1931, that is, more than three years from the date of the 
final order on the previous application. The decree-holder, how- 
ever, contended that limitation was saved by certain proceedings 
that took place in the execution court on September 15, 1929. 

On that date the parties appeared before di court. The judg- 
ment-debtor paid the sum of Rs.12,000 to the decree-holder in court 
and was granted a receipt for the amount. The decree-holder there- 
upon presented an application to the court praying that the said 
payment be certified under Order XXI, Rule 2 of the Code of Civil 
Procedure. The payment was duly certified accordingly. At the 
same time the judgment-debtor presented to the court a letter writ- 
ten by the decree-holder to the effect that it had been settled be- 
tween the parties that no further execution should be taken out in 
respect of the money due under the decree before the end of 1930. 
This letter was accompanied by an application by the judgment- 
debtor stating that he was filing the original letter written by the 
decree-holder relating to extension of time and praying that it be 
placed on the record. 

In the light of these proceedings it was contended by the 
decree-holder. 

Firstly, that his application for the payment of Rs.12,000 to be 
certified by the court was an application to take a step-in-aid of 
execution within the meaning of Sub-clause (5) of Article 182 of 
ithe First Schedule of the Limitation Act and therefore his present 
application for execution was within time. 

Secondly, that the application of the judgment-debtor accom- 
panied by the letter of the decree-holder granting time to the end of 
1930 was an acknowledgment of liability in respect of the amount 
due under the decree within the meaning of Section 19 of the 
Limitation Act and so gave rise to a fresh period of limitation. 

Thirdly, that the payment of Rs.12,000 by itself gave rise to a 
fresh period of limitation under Section 20 of the Limitation Act, 
inasmuch as the payment was acknowledged by the judgment-deb- 
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tor by writing over his signature on the receipt issued by the court 
for the payment made before it that he had received his portion of 
the receipt. 

The learned Subordinate Judge has accepted all the contentions 
of the decree-holder and dismissed the judgment-debtor’s objection 
that the application for execution was time-barred. The correct- 
ness of the view taken by the court below on each of the three 
points has been questioned before us. 

With regard to the first point, in our opinion, the finding of 
the court below cannot be upheld. It is true that in certain cases 
this Court as well as other High Courts in India, had taken the view 
that an application by the decree-holder certifying a payment out 
of court and praying that such payment be recorded by the court 
is an application to take a step-in-aid of execution. Chote Singh v. 


‘Isbwari and Bhura v. Ghure*® cited by the court below are two of 


such cases. In our opinion these decisions can no longer be regarded 
as laying down good law in view of the decision of their Lordships 
of the Privy Council in Prakash Singh v. Allababad Bank Lid’. In 
that case it was laid down that 

the mere certification by the judgment-debtor under Order XXI, 

Rule 2(1) is not an application within the meaning of Article 181° 

of Schedule J of the Indian Limitation Act. 

Their Lordships further observed that an application made by 

the bank decree-holder certifying certain payments made to it 

is no more than a request that the court will carry out the pro- 


visions of the rule and record the payments and the mere 
fact that the document was called an ‘application’ and was in the 
form of a petition cannot. . . alter the real nature of the 


procedure and convert what was no more than a certificate of cer- 
tain payments into an “application” within the meaning of Art. 
* 181. 

It is contended on behalf of the respondent that this case 
rlated to an application under Article 181 of the Limitation Act 
and that their Lordships expressly refrained from expressing any 
opinion on the view taken in certain cases in India that where a 


.dzcree-holder had proceeded to certify a payment which had been 


made out of court in satisfaction of a decree, he had taken a step-in- 
aid of execution of the decree within the m:aning of Article 182 (5) 
of the Indian Limitation Act. This is no doubt true, but the 
decision of their Lordships must be regarded as conclusive on the 
question that the terms of Order 21, Rule 2(1) involve no appli- 
cation and that certification under that Clause is not an application 
under Article 181. Such being the case, we find it impossible to 
hold that a petition to the court merely to record under the same 
clause a payment certified by the decree-holder is an application 
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within the meaning of Article 182, Sub-clause (5). The same Gm 
view has been taken by a Bench of the Rangoon High Court in Isa 
Meung Tun Hlaing v. U Aung Gyaw* by a Full Bench of the 
Calcutta High Court in Amar Krishna Chaudbry v. Jagat Bandby Anta Prasan 
Biswas’ and by a Full Bench of the Oudh Chief Court in Ram aa 
Bharose v. Ramman Lal®. In all these cases the effect of the La Gmymu 
decision in Prakash Singh v. ilababa Bank Ltd." was considered B42 Pat 
and it was held that mere certification by the decree-holder of 2 Njema. 
payment of money under the decree is not an application to take sHeé, J. 
some step-in-aid of execution of the decree within the meaning of 
Sub-clause (5) of Article 182 of the Limitation Act. 

We, therefore, hold that limitation was not saved by the 
decree-holder’s application to have the payment of Rs.12,000 re- 
corded by the court. 

On the second point it is contended on behalf of the judgment- 
debtor that his application requesting that the letter of the decree- 
holder granting him time should be placed on the record does not 
amount to an acknowledgment of liability within the meaning of 
Section 19 of the Limitation Act. The learned counsel for the 
judgment-debtor argues that it is only giving information to the 
court that the decree-holder has granted time to the judgment- 
debtor and that it does not: amount to an acknowledgment of liabi- 
lity. Weare unable to accept this contention. The application 
begins by a reference to the number of the case and the names of 
the parties describing them as decree-holder and judgment-debtor, 
1espectively, and then recites that ‘tin the above case I am filing the 
original letter relating to extension of time written by the decree- 
holder with the prayer that it may be placed on the record”. It is 
signed by the judgment-debtor. The letter was attached to the 
application. It is clear from the circumstances in which the appli- 
cation was made that the letter referred to therein must be regarded 
as forming part of the application. The letter recites that it has 
been settled between the parties that no further execution shall be 
taken out in respect of the money still due under the decree before 
the end of 1930. The application cannot be read otherwise than as 
admitting the contents of the letter and filing it in court as a gua- 
rantee that the decree-holder shall observe the terms of the agree- 
ment recorded therein. It is clear to us that all the “events of 
September 5, 1929 were closely connected together and that, what 
actually took place was that, as a result of an agreement between 
the parties, on the judgment-debtor paying Rs.12,000 the decree- 
holder consented to take no further proceedings to execute his decree 
before the end of 1930. In the light of Explanation 1 to Section 
19 of the Limitation Act it seems to us that the application even if 
considered by itself cannot be construed otherwise than as an 
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Gv acknowledgment that the applicant was a judgment-debtor in a 
1933 Suit in which the opposite party was the decree-holder and that the 
—- decree was unsatisfied, which is a sufficient acknowledgment of lia- 
ee bility to satisfy the requirements of Section 19. When the applica- 
5 tion is read with the letter, as we hold that it must be read, a clear 
La Gayaa admission is added that the applicant still owes the decree-holder 
Bamavua Pat money under the decree and has obtained a respite from the decree- 
Næmat- holder up to the end of 1930 for making further payment. ‘This 
zilab, J. ig a clear acknowledgment of liability. 

In our opinion, therefore, the court below was right in holding 
that the application of the judgment-debtor of September 5, 1929 
started a fresh period of limitation from that date. 

As we have held that the application for execution is within 
time in view of the judgment-debtor’s acknowledgment of liability 
under the decree on September 5, 1929 it is unnecessary for us to go 
into the question whether the signature of the judgment-debtor on 
the receipt for payment of the Rs.12,000 gave start to a fresh period 
of limitation within the meaning of Section 20 of the Act. 

The result is that the appeal fails and is dismissed with costs, 


1933 


Appeal dismissed 
Crm. PRIVY COUNCIL 
1933 KALAWATI DEVI (Appellant) 
as VETIHS r 
at DHARAM PRAKASH (Respondent) * 


Lown Hindu Law—Adoption—Probibition clause—Widow not to adopt any 


THANK- son of relations of ber family (kbandeni rishtad eran )—Widow 
TON adopts ber brother's deughter’s son—Whether velid—When widow 
eee estopped. 
Sm Where having given authority to his wife to make an adoption 
Gronaa after his death, the testator laid down the following restric- 
LowNpEs tion:—“It is stipulated that if K (wife) should like to adopt a 


son, she shall not adopt any son of the relation of her family 
(kbondent rishtaderen).” ‘The widow adopted her brothers 
daughter’s son. Held, on a suit by the widow to set aside the adop- _ 
tion, that the adopted boy fell within the prohibited class and his 
- adoption was invalid. Held, further, that there was not evidence 
to show that any representation of fact had been made by the 

-widow and there was therefore no estoppel. 
APPEAL from a decision of the High Court of Judicature at 

Allahabad, reported in 26 A. L. J. 1106==50 All. 885. 

The following judgment was delivered by 
Lord Lorp THANKERTON—The appellant is a widow of Ram Saran 
Theskerios Das, a Hindu, who died in December, 1896, without issue, but leav- 

*P. C. A. 126 of 1929 
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- ing two widows, namely, (1) the appellant, Musammat Kalawati, 
and (2) Musammat Basanti, and his mother, Musammat Bhawan 
Kunwar. He left considerable property, movable and immovable, 
and shortly before his death he had executed a will on December 6, 
1896, under which he made the appellant the absolute owner of his 
property and gave her full powers of disposal and alienation in any 
way she liked. He also fixed certain allowances for Musammat 
Basanti and Musammat Bhawan Kunwar and made provision for a 
residence for them. As regards adoption, he made the following 
provision, viz.:— : 

I authorise Musammat Kalawati to adopt when she wishes, after 
my death, anybody whom she likes. After making an adoption, 
Musammat Kalawati or the (adopted) son shall have no power 
to make a transfer of my property till the life-time of Musam- 
mat Kalawati. Musammat Kalawati shall act as guardian of the 
adopted son so long as he does not come of age, and, during his 
minority, she shall have power to carry on the management of the 
property. After the attainment of majority by the adopted son, 
he and Musammat Kalawati will have power to carry on the 
management and to enjoy the income of the property, either jointly 
or in equal shares. 

On December 10, 1896, the testator amended his will by the 
addition of the following provision:— 

Further it is stipulated that if Musammat Kalawati should like 
to adopt a son, she shall not adopt any son of the relations of her 
family or of that of Musammat Basanti or Bhuwan Kunwar. If 
my brother, Jiwan should give his son into adoption she should 
adopt him otherwise she should adopt some other boy, and she 
shall not have a power to make a gift. In case of necessity 
Musammat Kalawati shall have power to sell or mortgage a por- 
tion of the property. : 

The testator’s brother having declined to give his son in adop- 
tion, the appellant, on August 8, 1918, adopted the minor respond- 
ent according to the usual forms as a son to-herself and her deceased 
husband, and, of the same date, she executed a deed of adoption in 
his favour, which purported to proceed in accordance with the 
provisions of the will. The factum of adoption is not disputed. 

, The minor respondent is a son of Musammat Chandrawati, a 
daughter of the appellant’s brother, Brij Ballabh Saran. 

On May 28, 1924, the appellant instituted the present suit 
against the respondent, asking for a declaration, 

that the deed of adoption, dated August 8, 1918, executed by 
the plaintiff in favour of the defendant is null and void as 
against the plaintiff according to law, and that the defendant is 
not the adopted son of the plaintiff or her husband; nor can he 
acquire any right under the document aforesaid, in respect of 

the property left by Lala Ram Saran Das, deceased. 
- Of the various grounds on which the appellant maintained the 
invalidity of the adoption, the only one to be now considered rests 
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upon the prohibition contained in the addition to the will against 
adoption of “any son of the relations of her family or of that of 
Musammat Basanti or Bhuwan Kunwar,” within which the appel- 
lant contends that the respondent is included. The respondent, in 
addition to traversing this contention, maintained that the claim for 
cancellation of the deed of adoption was time-barred and that the 
whole claim was barred by estoppel. 

The Subordinate Judge, by decree dated May 21, 1925, decided 
in favour of the appellant and ordered and decreed “that it is dec- 
lared that Dharam Prakash, the defendant, is not the adopted son of 
the plaintiff and that his adoption was invalid.” By an obvious 
error the words “or of her husband” are omitted after “plaintiff.” 
The learned Judge held that the respondent was within the prohi- 
bited class and rejected the pleas of limitation and estoppel. On 
appeal this judgment was reversed by the High Court of Judicature 
at Allahabad and the suit was dismissed by decree dated May 25, 
1928. The learned Judges agreed with the Subordinate Judge as 
to the plea of limitation, but they held, on construction of the 
prohibition, that the respondent was not affected by it; they 
also held that the appellant’s claim was barred by . estoppel. 
The appellant now appeals from that judgment. 

The only question for their Lordships’ decision is as to the 
proper construction of the clause of prohibition, as the respondent 
conceded that he was unable to support the judgment appealed 
against on the ground of estoppel. ‘This ground was opened upon 
by the appellant’s counsel, and their Lordships are of opinion that 
the respondent’s counsel rightly conceded that there was not 
evidence to show that any representation of fact had been made by ~ 
the appellant, as was found by the High Court. 

The question for decision turns on the sense in which the | 
testator used the words “relations of her family,” which are’ the 
translation given of “khandani rishtadaran.” There can be no 
doubt that the substantive “rishtadaran” will include relations by 
blood or marriage, but in what sense did the testator use the adjec- 
tive “khandani” (of the family)? 

The learned Judges of the High Court have held that, in the 
case of a Hindu, his “khandan” consists of his lineal ascendants and 
descendants and his collaterals in the male line, and that sisters and 
daughters after marriage are transplanted from the family and 
acquire the lineage or gotra of their husbands. They point out 
that the respondent’s mother, on her marriage, ceased to belong 
to her father’s family or “khandan”, and that the respondent is 
therefore not a “khandani rishtadar” of the appellant and they hold 
that the testator must have used these words in the above sense. 
But, in the opinion of their Lordships, this construction defeats - 
itself, for the three ladies named—on that view—had all changed 
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their family, on marriage, to the family of the testator and his 
father, and the effect of the learned Judges’ construction of the 
clause would be to prohibit the adoption of agnates of his own 
family. Common sense is against any such intention on the part 
of the testator, and any such intention is inconsistent with his ex- 
press direction to give a preference, in adoption, to his own 
brother’s son. It is clear, in their Lordships opinion, that the 
testator was using the word “khandan,” which is a word in general 
sense 2s applying to blood relations of the ladies named, and that, 
accordingly, the respondent falls within the prohibited class and 
his adoption was invalid. 

eir Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the decree of the High Court dated 
May 25, 1928, should be set aside, that the decree of the Subordi- 
nate Judge dated May 21, 1925, should be varied by inserting the 
words “or of her husband” after the words “adopted son of the 
plaintiff” and should otherwise be affirmed, and that the appellant 
should have the costs of this appeal and her costs in the High 


Court. 
Appeal allowed 


NIRANJAN SINGH AND ANOTHER 
VETSHS 
KING-EMPEROR* 

Criminal Procedure Code, Sec. 110—Imprisonment for failure to give 
security—Release—Fresh nmotice—Evidence of general repute— 
Must relate to period subsequent to release. 

In cases where there has been a previous order under Sec. 110 
Cr. P. C., witnesses ought to make it clear in their evidence that 
their evidence relates to the reputation of the persons proceeded 
against subsequent to their release from imprisonment. 

CRIMINAL Revision from an order of Basu Joti SWARUP, 
Sessions Judge of Bulandshahr. 

L. M. Roy for the applicants, 

_M. Wallinllah (Assistant Government Advocate) for the 

Crown. 

The following judgment was delivered by 

Younes, J.—This is an application in revision from an order 
of the Sessions Judge of Bulandshahr against the applicants binding 
them over under Section 110 for one year. 

This is a somewhat unusual case under the above section. 
Both the applicants, Niranjan and Tikam, were previously bound 
over in July, 1928, under this section, Niranjan for two years and 
Tikam for one year. Both of these applicants went to jail, as they 

i -  *Cr. Rev. 704 of 1932 2. # 
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could not find sureties. Niranjan was released in July, 1930, and 
Tikam in July, 1929. In March, 1932, fresh notices were served | 
on both the applicants. Some 37 witnesses were examined for the 
prosecution, of whom 29 witnesses deposed to the general repute 
of the applicants that they were habitual thieves and house-brea- 
kers. The defence, on the other hand, called no less than $1 wit- 
nesses, many of whom live in the same patti as the applicants. 
They all gave evidence that these two men were of good character 
and there was no suspicion against them of being habitual thieves ` 
or house-breakers. The Judge notes that 21 of the witnesses called 
for the defence were military men. There-is no doubt that many 
of these defence witnesses were reputable and respectable zamin- 
dars. It is also true that they live in the same neighbourhood, and 
if the applicants, in fact, were habitual thieves and robbers, they 
would have been the first to feel the evil effects of these two men 
being at large. : 

Further it does not appear from the judgment or the evidence 
whether the prosecution witnesses were deposing as to the general 
repute of these two applicants after they had come out of their 
previous incarceration. It may well be that their evidence was 
precisely the same as it had been upon the previous occasion when 
the order under Section 110 was passed against these two applicants. 
In cases where there has been a previous order under this section, 
witnesses ought to make it clear in their evidence that their evi- 
dence relates to the reputation of the persons proceeded against — 
subsequent to their release from imprisonment. It would ‘be- 
intolerable that on the same evidence as before suspected persons 
should continually be sent to jail under this section. 

I am satisfied that this is a case which admits of doubt. I 
accept the revision and discharge the order of the learned Magis- 
trate dated May 9, 1932. 

Revision accepted 
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HARIMAL 
Versus 
KING-EMPEROR* 
Criminal Procedure Code, Sec. 386—W errant for levy of fine—Executed 
attachment of movable property—Objection by person other 
t ofender—Determnation of—Procedure under Or. 21, Rules 
58 to 61 C. P. C. to be followed. - 

In execution of a warrant for levy of fine issued under Sec. 
386(1)(s) Cr. P. C. certain movable property was attached as 
belonging to the offender. The applicant objected that the pro- 
perty belonged to him. Witnesses had been summoned and were 
in attendance at the Court of the Magistrate, but the Magistrate 
dismissed the objection after looking at a certain register. Hekd, 
that the rùles made by local Government under Sec. 386(2) Cr. 
P. C. provide that such claims shall be determined under Or. 21, 
Rules §8 to 61 C. P. C., and the case should therefore be remand- 
ed for an enquiry according to law. It was the duty of the 
Magistrate to hear the witnesses in support of the objection and 
having heard the evidence in support of the objection to call for 
evidence from the Sub-Inspector in support of the attachment. 

CRIMINAL REVISION from an order of J. ALLSOP Esq., Sessions 
Judge of Cawnpore. 


Saila Nath Mukerji for the applicant. 
M. Waltullah (Assistant Government Advocate) for the 
Crown. l 
The following judgment was delivered by 
BENNET, J.—This is an application in revision against an 
order of the learned Sessions Judge of Cawnpore confirming an 
order of a first class Magistrate of Cawnpore dated June 9, 1932 
dismissing the objection of the applicant Hari Mal to the attach- 
ment of his property under Section 386 Cr. P. C. which attach- 
ment was made for the realisation of a fine imposed on his brother 
Bisu Mal. Section 386 (2) states that the Local Government may 
make rules for the summary determination of any claims made by 
any person other than the offender in respect of any property at- 
tached in execution of awarrant. It is provided in Paragraph 819 
Manual of Government Orders that the enquiry shall be conducted 
in the same way as an enquiry under Order 21, Rules 58 to 61 
C. P. C. The objection was made that the property which had 
been attached, and which was movable property was property 
which belonged to the objector and that the objector and 
his brother were separate. Rule 58 of Order 21 C. P. C. states: 
Where any claim is preferred to or any objection is made to the 
attachment of any property attached in execution of a decree on 
*Cr, Rev..524 of 1932 
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the ground that such property is not liable to such attachment, 
the court shall proceed to investigate the claim. 

The language used here is mandatory and states that the court 
shall proceed to investigate the claim. It is stated that witnesses 
had been summoned and were in attendance at the court of the 
Magistrate and therefore it was his duty to hear those witnesses in 
support of the objection and having heard the evidence in support 
of the objection to call for evidence from the Sub-inspector in 
support of the attachment. No proper enquiry was made, and 
the Magistrate’s order shows that all that he did was to look at a 
certain register which he describes as a landlords’ register which 
had not been proved before bhim by any witness. I consider that 
a proper enquiry should be held and accordingly I direct that the 
Magistrate eat hold an enquiry in accordance with the pro- 
visions noted above. Having held a proper enquiry the Magis- 
trate should make an order disposing of the objection according 
to law. 


SUKHDEO 
Versus 
EMPEROR* 

Penal Code, Secs. 499 and 500—Notice Gssued by Notified Area under Sec. 
185 Municipalities Act—Reply defamed President—Reply read by 
members of committee—Wbether publication proved. 

Where a notice under Sec. 185 of the Municipalities Act was 
sent from the office of a Notified Area directing the applicant to 
close certain windows, and in his reply the applicant imputed that 
the President had sent the notice because he had refused to accede to 
his demand of illegal gratification, and this reply was, in the 
course of official routine, put on the records of the committee and 
it was read by the members of the committee, beld, that there 
was publication within the meaning of Sec. 499 of the Penal 
Code and accused was guilty of an offence under Sec. 500. 

Oucen-Empress v. Taki Husain, L L. R. 7 All: 205 dis- 
tinguished. 

CRIMINAL REVISION from an order of R. DAYAL Esqa., Sessions 

Judge of Mirzapur. 

Saila Nath Mukerji for the applicant. 
Shiva Prasad Sinba for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 

The following judgment was delivered by 
Baypat, J.—This is an application in revision against the con- 
viction of the applicant Sukhdeo under Section 500 of the I. P. C. 


The facts of the case are that a notice under Section 185 of the 
*Cr. Rey. 700 of 1932 
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Municipalities Act was sent from the office of the Notified Area, 
Chunar, by which Sukhdeo was directed to close certain windows 
and a door. Sukhdeo replied to that notice and sent it to the 
President of the Notified Area, B. Mathura Prasad. There can be 
no doubt that the contents of this notice are defamatory in the 
extreme inasmuch as they impute that B. Mathura Prasad had sent 
the original notice under Section 185 of the Municipalities Act be- 
cause Sukhdeo had refused to accede to a demand of illegal grati- 
fication of B. Mathura Prasad. In the ordinary course of official 
routine B. Mathura Prasad put this reply on the records of the 
Committee and it was read by members of the Notified Area Com- 
mittee. B. Mathura Prasad filed a complaint on September 13, 
1928, upon which Sukhdeo was charged under Section 500 and 
conyicted and sentenced to three months R. I. and a fine of Rs.100. 
The said conviction and the sentence has been confirmed in appeal 
by the learned Sessions Judge. 

In revision it is argued before me that the notice is not defama- 
tory, that there was no publication and that the sentence is illegal. 


As J stated at the very outset, it is impossible to argue that the con- 


tents of the notice are not defamatory. They are scandalous in the 
extreme and there can be no doubt that they were intended to 
harm the reputation of B. Mathura Prasad. On the question of 
publication, reliance has been placed by the learned counsel for the 
applicant on the case of Queen-Emspress v. Taki Husain’. In that 
case a certain notice containing defamatory matter was sent by the 
accused to the city kotwal. The notice was drafted by a lawyer 
` and copied by the lawyer’s clerk. ‘The accused was charged in that 
case not with the publication of the defamatory matter to the 
lawyer or the lawyer’s clerk but to the complainant and the case 
on behalf of the prosecution was that the complainant did and had 
to show the notice to his superior officers and thus there was publi- 
cation. It was held in that case that it was not at all necessary for 
the complainant to have shown the notice to his superior officers 
and communication of the defamatory matter to the complainant 
himself was not actionable in law. In the present case I do not 
base my decision on the publication of the contents of the notice 
to the lawyer or Baij Nath who actually scribed the notice because 
[ find from the complaint that no grievance was made of that fact 
and the accused was not asked to defend himself on that point. It 
is, however, clear from the complaint that B. Mathura Prasad took 
exception to the fact that the notice had to be put on the official 
file, and was as a matter of fact put on the official file, with the 
result that it was communicated to others. The facts of this case, 
therefore, are clearly distinguishable from the Full Bench case men- 
tioned before inasmuch as it was the duty of B. Mathura Prasad to 
LL R 7 All 205 
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place this notice on the record. It was not a gratuitous or a volun- 
tary act on his part but it was an act which had to be done in the 
course of official routine. We have the evidence of B. Bindeshri 
Prasad, 2 member of the Notified Area, to the effect that the reply 
of Sukhdeo came into the office and was read by the members. For 
publication it is sufficient if the accused intentionally does an act 
which has the quality of communicating the alleged libel to a third 
person or persons generally. ‘The accused knew or must have 
known that the contents of this notice would be necessarily com- 
municated to the persons connected with the office of the Notified 
Area, J am, therefore, of the opinion that there was publication 
within the meaning of Section 499 of the I. P. C. 

The last contention that the sentence is illegal is undoubtedly 
valid. ‘This matter seems to have escaped the notice of the trying 
magistrate as well as the learned Sessions Judge. Under Section 500 
I. P. C. the imprisonment cannot be rigorous, but needs must bz 
simple, and I am sure the illegality could have been corrected by the 
Icarned Sessions Judge or would not have been committed by the 
trying Magistrate if it had been pointed out to them and it is only 
an oversight. ‘The result is that I allow this application to this 
extent that J alter the nature of the punishment and direct that the 
three months’ imprisonment shall a be simple. It is not possible 
for me to reduce the term of.imprisonment or to remit the fine in- 
asmuch as there is not the slightest doubt that the accused aggrava- 
ted the offence by adducing evidence to show that B. Mathura 
Prasad had really demanded illegal gratification through Mahadeo 


= chaprasi, and that that justified the imputation. With the above 





KENDALL, J. 


modification I dismiss this revision. The accused is on bail. He 
must surrender and serve out the rest of the sentence. 


Application dismissed 


KISHAN LAL BABU LAL (Platntiffs) 
Versus 
RAM CHANDRA (Defendant) * 

Civil Procedure Code, Sec. 115—Order shutting out part of pleint- 
ifs claæim—'Case decided’—Suit for money—A pplication for amend- 
ment of pleint refused—When High Court can interfere in revision. 

. Where the effect of the order of the court below is definitely 
to debar the plaintiff from proving a part of his claim, that is a 
final decision of the court on that part of the case and it can 
be brought within the meaning of the words “case decided” unde: 
Sec. 115 C. P. C. 

Where the plaintiff sued for recovery of money and after the 
original ex perte decree had been set aside, he applied for amend- 
ment -of his plaint (in answer .to the written statement) in order 


7 Civ. Rev. 441 of 1923 
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to prove an acknowledgment but the munsif disallowed the ap- 


plication on the ground that it was unduly delayed, beld, that the 


decision of the munsif did virtually shut out a-part of plaintiff’ 
claim and therefore it amounted to a ‘case decided’ as contem- 
plated by Sec. 115 C. P. C.; that in refusing to allow the proposed 
amendment, which did not alter the nature of the plaintiff’s suit, 
the munsif failed to exercise a jurisdiction vested in him by law 
and therefore the High Court could interfere in revision. 
Where the effect of allowing a revision, in a matter in which 
an appeal might also lie, will be a convenience to the parties and 
will save expense, the High Court will be inclined to interfere. 
Rem Sarup v. Gaya Prasad, 24 A. L. J. 56 (F.B.) relied on. 
Bisbesbar Prasad v. Gobind Ram, 12 A. L. J. 833 and Penumerli 
Vasentarayadu Reddi Subemma, 22 I. C. 39 referred to. 
CrviL REVISION from an order of Banu RIKHESETWARI PRASAD, 
Munsif of Kasganj. 
S. B. L. Gaur for the applicant. 
N. C. Vaish for the opposite party. 
The following judgment was delivered by 
KENDALL, J.—This is an application for the revision of an 
order of the Munsif of Kasganj, refusing to allow the applicant, who 
is the plaintiff in the suit, to amend his plaint. The suit was one for 
a sum of Rs.307 odd, said to be due on account of certain business 
transactions between the parties from 11-12-26 to 11-3-29; and 
after the original ex perte decree had been set aside and the suit 
restored, the plaintiff made an application to amend his plaint in 
answer to the written statement. In the written statement it had 
been pleaded that some of the items named in the plaint were barred 
by limitation, and the plaintiff therefore applied to amend the 
plaint with reference to an acknowledgment said to have been made 
by the defendant on 27-7-29. The Munsif refused to allow the 
amendment on the ground that the application was unduly delayed 
and that it would, in the circumstances, be unfair to the defendant 
to allow the application. 


Under Rule 17 of Order VI of the Civil Procedure Code, an 
' amendment of the pleadings may be allowed at any stage, and ‘all 
such amendments shall be made as may be necessary for the purpose 
of determining the real questions in controversy between the 
parties’. If therefore it was necessary to decide as between the 
parties whether this alleged acknowledgment was to be proved or 
not the Court should not, it is argued, have allowed considerations 
of equity to interfere with the mandatory provisions of Rule 17. 


The application has been opposed on the grounds that the 
decision of the Court does not amount to a ‘case decided’ as contem- 
plated by Section 115 C. P. C., that the Court has not dismissed the 
application summarily or without consideration, and finally because 
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no application for revision ought to be entertained where another 
remedy lies. 
The question of whether the decision of the court below am- 


- ounts to a ‘case decided’ can be answered shortly by pointing to the 


fact that it does virtually shut out a part of the plaintiff-applicant’s 
claim. It is not necessary here to refer to all the definitions of a 
‘case decided’ which have been recorded in the various High Courts, 
because in fact the word ‘case’ in this Rule has not received a final 
and authoritative definition. In a recent decision of this Court, a 
Bench of this Court remarked: 
It therefore seems to us that the Full Bench case, ie., the well- 
known decision in Buddbu Lal v. Mewa Rem, I. L. R. 43 AIL 
564, is an authority for the proposition that no revision lies from 
a finding recorded by the trial court on one or more issues out 
of several that are before it for disposal. There was no majority 
in favour of the broad proposition that no revision lies from an 
interlocutory order. 

Where the effect of the order’ of the court below is definitely 
to debar the plaintiff from proving a part of his claim, that is a final 
decision of the Court on that part of the case, and in my opiniofi it 
can be brought within the meaning of the words ‘case decided’ under 
Section 115, 


As regards the second argument, the Munsif has no doubt con- 
sidered the point, but he has not considered it from the right point 
of view. It is quite clear that the application made by the plaintiff, 
if allowed, would not have changed the nature of the suit. He 
merely wished to prove an acknowledgment, and that acknowledg- 
ment would not have been, as Dr. Vaish suggested for the opposite 
party, a new cause of action, but merely a piece of evidence. There 
was a controversy between the parties about money due on business 
transactions, and whether the acknowledgment was a genuine one 
or not, this matter had to be set at rest ‘for the purpose of determin- 
ing the real question in controversy between the parties.’ The 
fact that the application for amendment may have been ‘unduly 
delayed’ might influence the Munsif in deciding whether the ack- 
nowledgment was genuine, but ought not to have constrained him 
to dismiss the application itself. 

The most serious objection that has been made to the present 
application is that it has been held by this and by other ses 
Courts that no revision will lie where there is an appeal. 
question of whether a pleading should be amended has been more 
than once made the subject of appeal. Dr. Vaish has been able 
to point to the cases of Bisheshar Prasad v. Gobind Ram! in which 
a similar question of amendment is the only point urged in the 
appellate court, and Mumtez Ali v. Kasim AIP, where it was cer- 
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tainly one of the grounds in appeal. In the case of Nend Ram v. Gm 

Bhopal Singh’ a Bench of this Court has ruled that E 
an application under Sec. 115 of the Code of Civil Procedure can- 
not be entertained in the case of those interlocutory orders against Kman Lar, 
which, though no immediate appeal lies, a remedy is supplied by Basu LaL 
Sec. 105, which provides that they may be made a good ground of ee 
objection in appeal against the final decree; rae 

and I have also been referred to a case of the Madras High Court 

in Penumearli Vasentarayadu Reddi Subbamma*, in which the Kendall, J. 

identical question at present raised was decided against the appli- 

cant for amendment. Gale: adder cect Le = 

Mabange® it has been held by a Bench of this Court that 
It cannot be laid down as a general proposition that the High Court 
has no power of interference at all or should not interfere where 
there is another remedy.. . open to the applicant. Each 
case must be considered on its own merits. 

It is true that the case of Nend Rem v. Bhopal Singh is not 
referred to in that decision and may not have been brought to the 
notice of the Bench; but in another recent decision in Ram Sarup 
v. Gaya Prasad’? a Full Bench of this Court interfered in revision 
with an appellate order which might apparently have been made 
the subject of an appeal, and in the course of the judgment all 
three of the learned Judges expressed views differing from that 
expressed by the Bench in Nend Rem v. Bhopal Singh. The 
view has been expressed more than once that, where the effect of 
allowing a revision, in a matter in which an appeal might also lie, 
will be a convenience to the parties and will save expense, the Court 
will be inclined to interpret the provisions of Section 115 liberally 
and to interfere with an order which has been passed without juris- 
diction, or irregularly, illegally or with material irregularity in the 
exercise of its jurisdiction. The present case is not without diff- 
culty, but I am strongly of opinion that the Court ought to have 
allowed the amendment in order to enable the controversial matter 
between the parties to be settled once for all; and that in refusing 
to allow the amendment it failed to exercise a jurisdiction vested in 
it by law. 

Dr. Vaish has finally referred to an unreported decision of a 
Bench of this Court, the case of K. B. Sh. Ghulam Husain v. Sb. 
Ghulam Mohammad, in which it has been held that no revision lies 
against an order refusing permission to amend a written statement 
in such a way as to change the entire nature of the defence. The 
Bench held in that case that there had been no case decided and 
that no revision was maintainable. The circumstances are clearly 
distinguishable from the present case in which, as I have held, a 
case has been decided because a refusal to allow the plaint to be 
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Ga. amended does shut out a part of the plaintiff's claim, and the pro- 
i2 Posæd amendment itself does not alter the nature of the plaintiff’s 
ee suit, 
Kisan Lar For these reasons I allow the application with costs and direct 
j laL that the amendment prayed for by the applicant be made in the 
Rau plaint, and that the Court shall thereafter proceed to hear the suit 
CHANDRA on its merits. i 


Kendall, J. AppHeation allowed 
one KING-EMPEROR 

1932 Versus * 

eee SUNDAR* 

Dec.9 Criminal Procedure Code, Secs. 119, 109 and 439—Order under Sec. 119 
Besset, ]. discharging en accused person—Reference to High Court by Dis- 


trict Magistrate—When High Court will interfere. 

Where the District Magistrate made a reference to the High 
Court that the order of a trying Magistrate passed under Sec. 119 
Cr. P. C. discharging an accused person who had been ordered 
to show cause why security should not be taken from him under 
Sec. 109 Cr.P. C. be set aside as the trying Magistrate had in his 
opinion wrongly disbelieved the prosecution witnesses, beld, 
that there was a mere conflict of opinion on the value of evidence 
and it was not a matter which came within the principle laid 
down in Emperor v. Rem Lal, 1929 A. L. J. 361. 

CRIMINAL REFERENCE made by K. Prasapa Esọ., District 
Magistrate of Etah. 
The applicant was not represented. 


M. Waliullab (Assistant Government Advocate) for the 
Crown. 
The following judgment was delivered by 
Bennet, J. BENNET, J.—This is a reference by the learned \District 
Magistrate of Aligarh directing that this Court should set aside 
an order of a Magistrate passed under Section 119 Cr. P. C. dis- 
charging an accused person who had been ordered to show cause 
why security should not be taken from him under Section 109 
Cr. P. C. The law on the subject is laid down in Emperor v. 
Ram Lal’ where a Bench of this Court held that such a case could 
come before this Court on its revisional side, but that this Court 
would not go into the merits of the case unless there was some- 
thing to show that there has been a material departure from the 
legal principles according to which the-case ought to have been 
` dealt with, or if it is asked to go into the facts it will only do so 
af something is shown which particularly indicates that it is desir- 
able to enter into those facts. In the present case some prosecu- 
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tion witnesses told a story to the effect that the accused was 
chased at night and that he hid behind a wall and that he had an 
instrument of burglary with him. ‘The trying Magistrate did not 
believe those statements. The District Magistrate states that he does 
“believe them. This is a mere conflict of opinion on the value of 
evidence and it is not a matter which comes wihin the principle laid 
down by the ruling quoted. It is not shown that there has been 
any departure from legal principles or that there is any special reason 
why this Court should enter into the facts. Accordingly I refuse 
this reference and direct that the papers be returned to the District 


Magistrate, 


A. Le J. R. HIGH COURT 


Reference rejected 


A PLEADER OF ALLAHABAD—In the matter of* 

Civil Procedure Code, Sec. 109(c) and Letters Patent, Cl. 30—Legal prac- 
Htioner as a pariy to a suit made certain remarks—Punished for 
contempt of coxrt—Later enother bench suspended bim from prac- 
tice—Leave to appeal against latter order granted. 

On account of certain remarks made by the applicant, who was a 
legal practitioner, as a defendant to a suit, he was punished for 
contempt of court by a bench of the High Court. Later another 
bench suspended the applicant from practising for a period of 
six months, and he made an application for leave to appeal to 
Privy Council against this order. Held, that leave may 
granted under Sec. 109(c) C. P. C. or under Clause 30 of ths 
Letters Patent, and the case was a fit one for appeal. In the 
matter of en Advocate of Beneres, 1932 A. L. J. 861 relied on. 

APPLICATION for leave to appeal to His Majesty in Council. 


B. Malik and G. S. Pathak for the applicant. 
Mubammad Ismail (Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


Mouxeryi, A. C. J.—This is an application for leave to appeal 
to His Majesty in Council against an order of this Court suspending 
the applicant, who is a legal practitioner, from practising for a period 
of six months. By another order the operation of the order has 
been suspended till the leave is granted, and in case the leave is 
granted, till the decision of the case by His Majesty in Council. 

The facts of the case are that in respect of a certain incident 
which happened in the Court of the Judge of Small Causes at Allah- 
abad, the petitioner, who was 2 party to a suit as a defendant, made 
certain remarks which were held to be derogatory to the dignity of 
the High Court. On account of those remarks the applicant was 
punished with a fine of Rs.75 for contempt of Court by a bench of 
this Court, and he was also directed to pay the costs of the Govern- 
ment, which came to Rs.80. Later on another bench of this Court 
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issued notice to the applicant calling on him to show cause why he 
should not be suspended or otherwise dealt with under Section 12 of 
the Legal Practitioners Act, inasmuch as his conviction being of a 
criminal offence, implied a defect of character. On that rule being 
heard, the order proposed to be appealed against was passed. 

The applicant wishes to go before His Majesty in Council, and 
the first question that arises is whether any leave to appeal may be 
granted by this Court. In similar cases leaves have been granted 
by this Court, and the case directly in point is that of in the matt 
of an Advocate of Beneres’. 

The learned Government Advocate has drawn our attention to 
several decisions of different High Courts, one from Patna, another 
from Madras, and a third from Calcutta where it was held that in 
the case of an advocate or attorney being suspended from practice, 
the High Court was not authorised to grant leave to His Majesty in 
Council. In the case decided by this Court recently, quoted above, 
it was pointed out that in three earlier cases leave had been granted 
by this Court, presumably under Section 109(c) of the Civil Pro- 
cedure Code. In view of the fact that the practice of this Court 
has been consistent, we do not propose to depart from that practice, 
and we hold that leave may be granted under Section 109(c) 
C. P.C. We may point out that if leave cannot be granted under 
that section of the Civil Procedure Code, it may be granted under 
Section 30 of our Letters Patent. 

As regards merits, we have to declare whether leave is to be 
granted under Section 109(c) C. P. C. or under Article 30 of the 
Letters Patent, that the case is a fit one for appeal. 

The facts stated above make it abundantly clear that this 
matter should go before His Majesty in Council for the final word. 
In a similar case in which leave was granted, namely, In the matter 
of an Advocate of Benares, leave was granted; although the facts 
were not stated. One of us was a party to that case, and in our 
opinion this particular case before us is a much stronger case. 

Several points have been taken in the proposed memorandum 
of appeal, and we are of opinion that each and every one of those 
points are capable of being argued with some force before His 
Majesty in Council. Beyond stating this, we need not go further, 
because it is not for us to decide whether the order proposed to be 
appealed against is a.correct order or not. 

The case is a fit one for appeal not only from the point of view 
of the applicant but also from a general point of view. 

The next point that remains to be considered is whether in the 
case of leave being granted, the security should be Rs.4,000, and 
further whether security may be furnished in this particular case in 
immovable property. 

*1932 A. L. J. 861 
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Mr. Malik for the applicant has argued that in a case like this Gm < 
there is no provision for security being furnished. If the applica- 77 
tion is one under Section 109(c) C. P. C. security has to be furnish- 
ed, If the application be one under Article 30 of the Letters Patent A PLRADER OF 
of our High Court, even then the leave will be subject to such rules pa 
as there may be in force for filing appeals in general before His Makei, 
Majesty in Council. These rules would be the rules which regulate 4 G J. 
the filing of appeals in ordinary civil cases. We decide, therefore, 
that security must be furnished. 

Then comes the question of amount. Rule 1 (5), Chapter 17, of 
the High Court Rules says that the security shall in ordinary cases 
amount to Rs.4,000. It further says that it may be increased to 
Rs.10,000. We take it, therefore, that the minimum amount to 
be furnished is Rs.4,000. Mr. Malik has argued that in cases like 
this it has never been the practice of the High Court to instruct 
counsel to oppose the appeal before His Majesty in Council. This 
may be so, but this Court cannot be bound by what has been done 
before, and if it chooses that the application should be opposed, the 
question of cost would appear to be important. 


The next question is whether we should permit the applicant 
to furnish security in immovable property. The application is sup- 
ported by an affidavit which states that the applicant was doing 
some business which he closed down in order to join the profession 
of law, that he joined the profession only in March, 1932, and it 
was on April 1, 1932, that he uttered the words which have brought - 
on him all this trouble. The affidavit further goes on to say that ` 
he has not got any cash or Government Promissory Notes, but he is 
in a position to furnish immovable property of sufficient value for 
security. We have heard the learned Government Advocate on the 
points and he leaves the matter, and very wisely, too, in our hands. 
We think that this is a case in which an exception may be made, 
and the applicant may be permitted to furnish security in im- 


movable property. 

The result is that we allow the application and ree to 
His Majesty in Council that this is a fit case for an appeal before 
His Majesty. We direct that security be furnished within the 
time limited by law in the amount of Rs.4,000, but it may be 
furnished in sufficient immovable property. The document ‘shall 
be by way of a mortgage created in favour of the Registrar of 
the High Court, and it must be produced in Court within the 
time permitted by the law. Leave granted 
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SAMPAT KUMAR SINGH (Plaintiff) 


Versus 
G. R. PETERS anb oTHERS (Defendants) * 

Civil Procedure Code (V of 1908), Or. 45, R. 7 and High Court Rules, 
Chapter XVII—Appeal to Privy Conncil—Security deposited in' 
Government Promissory Notes—Not endorsed in favour of Regis- 
trar—W betber to be accepted. 

Where the appellant deposited in the High Court Government 
Promissory Notes of the face value of Rs.4,000 within the time 
fixed, by way of security for an appeal to the Privy Council but 
the notes were endorsed in favour of the Registrar one day after 
the expiry of the time allowed, beld, that the notes should be ac- 
cepted as security furnished within the meaning of Or. 45, R. 7 
C. P. C. Moreover the rules of the High Court in Chapter XVI 
do not say that Government securities should be endorsed in 
favour of the Registrar before they are handed over to him. 

APPLICATION for leave to appeal to His Majesty in Council. 

Shiva Prasad Sinha for the applicant. 

G. S. Pathak for the opposite party. 

The judgment of the Court was-delivered by 

Muxerji, A. C. J.—A question as to the sufficiency of secur- 
ity has been raised by the respondent under the following cir- 
cumstances :— 

The last date on which the security was to be furnished for 


an appeal to be presented before His Majesty in Council was 


December 2, 1932. The appellant deposited with this Court 
Government Promissory Notes of the face-value of Rs.4,000 on 
December 1, 1932, but the notes were not endorsed in favour of 
the Registrar. The endorsement was made on December 3, that 
is, one day after the expiry of December 2. The Imperial Bank’s 
report shows that the market value of the securities is over Rs.4,000; 
and the sole question remains whether the endorsement was essen- 
tial for the purpose of security. 

There can be no doubt that the documents were furnished to 
be treated as security. If the transaction had been between private 
parties, the person to whqm the documents were handed over would 
be entitled to obtain a decree for specific performance of the con- 
tract, of security being furnished, by the document being properly 
endorsed in his favour. In the circumstances, there should be no 
difficulty in our accepting the notes as security furnished within the 
meaning of Order 45, Rule 7 C. P. C. 

There is another point in favour of the appellant, and it is this 
that the rules of the High Court do not say that the Government 
securities should be endorsed in favour of the Registrar before they 

*P, C. A. 33 of 1932 
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are handed over to him. ‘The proper way of furnishing security 
is no doubt by endorsing them in favour of the Registrar, but our 
rules in Chapter XVII are silent on the point. The rules probably 
will have to be amended, but so long as they stand, they ought to 
be treated as sufficiently complied with if the letter of the law has 
been obeyed. 

In the circumstances we declare the security to be sufficient. 

The appeal is now admitted. 
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O. A. P. R. M. A. R ADAIKAPPA CHETTIAR (Plaintiff ) 
VETsuS 
THOMAS COOK AND SON (BANKERS), LIMITED 
(Defendants) * 
Benker—Cheque—Payment guaranteed—By Menager—By writing on 
cheque “good for peyment” on particular date—W hetber oe 
endorsed” within terms of power of attorney—Im plied antbority of 
manager—Power of attorney—Construction of—Whether word 
omitted by copyst’s error can be supplied. 
One D, manager of the respondent bank, who held power of 
attorney, specifying the extent of his authority, guaranteed a 
cheque drawn by one P in favour of the appellant by writing on 
the back of the cheque “good for payment” on a particular date 
or words to that effect and signed it with his name per pro the 
respondent bank. Held, that the said words could not be des- 
_cribed as “endorsing” the cheque and the act of the Manager was, 
therefore, not within the power of attorney which authorised him 
to endorse on behalf of the bank. Held, further, that the autho- 
rity of the Manager must be determined on the construction of 
the power of attorney, though it was also possible that beyond the 
express powers of the power of attorney there might be actual im- 
plied authority necessarily arising from the service of D as acting 
Manager of the bank. 
The power of attorney under construction did not contain the 
word “accept” but the plaintiffs sought to read that word into 
the power of attorney, suggesting that it had been omitted by a 
copyist’s error in copying the relevant clause from a power of 
attorney. Held, that this contention was not tenable and that 
there was no principle of construction which permitted a docu- 
ment comtrary to its actual wording to be read as though it fol- 
lowed 2 proposed precedent unless between the parties it had been 
rectified or at least was such as would by the court be rectified. 
APPEAL from a decision of the Supreme Court of the Island 
of Ceylon. l 
M. Stewart Beven, K. C. and H. I. P. Hallett for the appel- 
lant. 
A. N. Pritt, K. C. and R. O’sullivan for the respondents. 
*P. C A. -106 of 1930 
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The following judgment was delivered by 


Lorp ATKIN.—This is an appeal from the Supreme Court of 
the Island of Ceylon in an action in which the plaintiff sought 
to recover from the defendants the sum of Rs.1,70,000 on four 
cheques or alternatively as money had and received. 

The action was tried in the District Court of Colombo, where 
the plaintiff recovered judgment. On appeal to the Supreme 
Court the judgment of the District Judge was reversed and the 


' action dismissed with costs. The plaintiff is a money-lender 


carrying on business at Colombo, and the dispute arises out of a 
series of transactions in which the plaintiff, one M. S. Peiris, now 
deceased, carrying on business as Don Philip & Co., and, as is al- 
leged, the defendants, acting through John Davis, their acting 
manager, were engaged. Peiris was a trader who before the 
events in issue had become insolvent; his certificate had been sus- 
pended for seven years, but he continued to trade through a 
former servant in the name of Don Philip & Co. In 1924 the 
defendant Bank was registered. It took over the banking busi- 
ness of the well-known tourist agency. The agency business and 
the banking business were conducted in the same building. Mr. 
Smith controlled both business; but the banking business under 
Smith’s general control was managed by Mr. John Davis. In 
1925 Mr. Davis was given a power of attorney by the 
Company’s general representative in the East, Mr. S. E. 
Humphreys. One of the questions in dispute is whether 
the terms of the power of attorney authorised Davis to 
bind the bank to perform the obligations which the plaintiff 
seeks to enforce. Mr. Peiris, as Don Philip & Co., appears to have 
had dealings with the defendant Bank before Davis came on the 
scene. He appeared to be doing an active business as a produce 
broker, and Davis allowed him a small overdraft. In June, 1925, 
Davis made Peiris an advance against shipping documents of tea. 
The consignees refused to take up the documents, and the result 
of the transaction was that Peiris’ account was overdrawn to the 
extent of over Rs.16,000. Mr. Smith appears throughout to have 
disapproved of advances being made to Peiris, and he instructed 
Davis to take steps to have the overdraft paid off. In October Peiris 
borrowed the money from one Ramachandra, who was only will- ` 
ing to advance on the terms that the Bank guaranteed payment. 
On October 17, 1925, Peiris drew a cheque on the defendant 
Bank for Rs.17,000 in favour of Ramachandra, and Davis wrote 
on the back of the cheque “Good for payment on December 17, 
1925,” or words to that effect, and signed it per pro Thos. Cook 
& Sons (Bankers), Ltd., John Davis. In exchange for this docu- 
ment Ramachandra made the agreed advance of Rs.16,500 by his 
cheque of October 17. On December 17 Peiris account was only 
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in credit Rs.4. Davis could not ordinarily allow the cheque to be 
paid without debiting Peiris’ account and thus te-establishing the 
overdraft which he had been directed to end. Accordingly, when 
the cheque was met, Davis directed a transfer to Peiris’ account 
of a credit entry “Cash ex selves, 17,000,” and made a fictitious 
entry in the Bank’s Till book “Safe, 17,000,” which served to 
avoid discovery of what had taken place. 

This was obviously but a temporary device and measures had 
to be taken to give a better appearance of regularity to the trans- 
action. On December 29, 1925, Peiris entered into the first of a 
series of transactions with the appellant which culminated in Jan- 
uary, 1928, in the negotiation of the documents in suit. Peiris 
asked the appellant to cash a cheque of Don Philip & Co. drawn on 
the bank; the appellant refused, but on being told on a later occasion 
that the bank would agree to pay the cheque on a future date, he 
agreed. Accordingly Peiris gave the appellant a cheque, dated 
December 29, 1925, for Rs.20,000, drawn in the name of Don 
Philip & Co. on the bank, endorsed “Good for payment on Jan- 
uary 12, 1926, per pro Thos. Cook & Son (Bankers), Ltd., Johu 
Davis.” In return the appellant gave to Peiris a cheque of even 
date in favour of Don Philip & Co., which was cleared through 
the Bank. Davis gave to the appellant at the same time a memo- 
randum, “Received 1 for credit of Don Philip & Co. cheque on 
National Bank of India for Rs.20,000,” with the same signature 
as to the indorsement. Rs.3,000 was placed to the credit of Don 
Philip; the balance was used to put the Bank books in order by 
cancelling the fictitious entry of ‘17,000 in safe.” On January 
12, the Don Philip account was not in sufficient credit to meet 
the teed cheque. Another fictitious entry had to be made, 
until January 21, 1926, when another similar cheque transaction 
was entered into for Rs.37,500, with a bank guarantee for payment 
on February 4. This was further met by a third cheque trans- 
action on February 4, for Rs.18,000, payable on March 5. 

So the transactions went on month by month: sometimes the 
cheques being plainly renewals in whole or in part: sometimes 
constituting fresh advances; in all cases where there was not im- 
mediate renewal the account of’Don Philip was kept in credit by a 
fictitious entry until the necessary cheque arrived of the appellant. 

Some of the apparent increase in advances no doubt represented 
interest; in other cases the interest charges were paid by separate 
cheques of Don Philip & Co. Between December 29, 1925, and 
January 3, 1928, 75 cheques had been exchanged, varying in 
amount from Rs.5,000 to Rs.75,000. In May, 1927 the appellant 
changed the system and thenceforth drew his cheques in favour 
of Thos. Cook & Son, crossing them “Account payee only.” 
This seems to have been the result of a local case in which a per- 
son who received cheques drawn in favour of his employers and 

36 
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so crossed was held to be unable to negotiate them so as to make 
the drawer liable. The effect, if any, of this change of procedure 
will be considered later. In September, 1927, Peiris came to the 
appellant with a request that he would not present the cheques 
indorsed by Davis, but would take in substitution a cheque 
drawn by Don Philip bearing the due date, and on payment of 
such cheque would return the indorsed cheque. The story told 


- by Peiris was that in this manner he would escape paying com- 


mission to the Bank. Davis, on being applied to, confirmed this 
remarkable explanation, and the appellant acceded to the request. 
We now come to the final stage of these transactions. 

On January 3, 1928, there were outstanding in the appel- 
lant’s possession three cheques of Don Philip indorsed by the Bank 
for payment on various days:— 

(1) December 17, 1927, for Rs.35,000, payable by the 

- Bank on January 16, 1928. 
(2) December 23, 1927, for Rs.50,000, payable by the 

Bank on January 7, 1928. 

(3) December 23, 1927, for Rs.50,000 payable by the 

' Bank on January 21, 1928. 
But Davis had ceased to enjoy the Bank’s confidence. Some in- 
uiry into his alleged practice of giving guarantees on behalf of 
e Bank had been made in October, though nothing had been 
done. But on December 29, 1927, Mr. Humphreys learned that 
Davis had written a letter to another bank guaranteeing the pro- 
duction of certain shipping documents (apparently a completely 
genuine transaction). He suspended Davis and there and then 

revoked his power of attorney, marking it as cancelled. 
On January 3, the balance of Don Philip’s account was only 


= Rs.652. The outstanding cheques would have to be met. The 


appellant was willing to renew and even to make a fresh advance 
on receiving the usual Bank guarantee. January 3 was a bank holi- 
day. The appellant’s manager, Somasunderam, met Peiris and Davis 
at Peiris’ warehouse. Somasunderam received four cheques drawn 
by Don Philip in favour of the appellant and dated January 3, 
1928, for Rs.35,000, Rs.50,000, Rs.35,000 and Ks.50,000, each 
indorsed respectively, “Payment of this cheque on Sth (6th, 


‘7th, 8th) March, 1928, guaranteed, per pro Thos. Cook and Son 


(Bankers), Ltd., John Davis.” In return Somasunderam gave 
to Davis or Peiris cheques dated January 3, 1928, for Rs.35,000, 
Rs.50,000, Rs.50,000 and Rs.20,000 drawn in favour of Thomas 
Cook & Son (Bankers), Ltd., or order, crossed “Not negotiable, 
payee’s account only,” and a fifth cheque drawn_as open ue 
to Don Philip & Co. for Rs.15,000, as Peiris said he desired that 
amount of cash. In respect of the cheque for Rs.20,000 and the 
open cheque for Rs.15,000, Davis at Somasunderam’s request gave 
a receipt, “Received to our credit the sum of Rs.35,000 as per re- 
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verse, per pro Thomas Cook & Son (Bankers), Ltd., John Davis,” 
and on the reverse— 


“Rs.15,000 cash 
20,000 cheque balance 





Rs.3 5,000.” 

On January 4, 1928, Peiris or someone on his behalf paid 
into Don Philip’s account with the bank the four cheques making 
Rs.1,55,000. No one seems to have thought it unusual that he 
should be paying in cheques drawn to the order of the Bank. 
The cheques were stamped on the face with Thomas Cook’s 
stamp, apparently at the Clearing House or for Clearing House 
purposes, and were credited to Don Philip’s account and served 
to meet the outstanding cheques falling due in January, for 
which, as before, the unendorsed cheques of Don Philip were 
substituted. In March the cheques for Rs.1,55,000 were pre- 
sented, but were returned “Account closed.” On January 27, 
1928, the bank had closed Don Philip’s account and had paid 
over the then credit balance of Rs.825. 

In proceeding to discuss the liability of the Bank, it has to 
be remembered that the Courts have negatived any lack of good 
faith on the part of the appellants, and that Davis was not cross - 
examined to suggest that he derived any personal advantage from 
his proceedings. A specific issue as to whether the plaintiff or 
his agents had knowledge of a conspiracy by Davis and Peiris 
to defraud the bank was negatived by the trial judge. 

The case against the Bank was made under two heads:— 


(1) The bank were liable on the contract contained in the 
cheques because Davis had actual authority to make 
such a contract. 

(2) If no such contract was in fact made, then the bank 
were liable in the amount of the cheques for money 
had and received either as money paid for no con- 
sideration, or on a consideration which had wholly 
failed, or for money paid under 2 mistake of fact. 

The first question to determine is what was the contract made 
between the parties. The plaintiff alleged that he lent the money 
to the Bank. In support of this view he relied on the fact that 
his later cheques, including those that he gave on the transaction 
in question, were drawn in favour of the Bank, marked 
“Not negotiable” and “Payee’s account only.” Their Lordships, 
however, are clearly of opinion that the money throughout was 
lent to Peiris. He drew the cheque in repayment, and he paid 
the interest. The plain business was that money was lent to 
Peiris and purported to be guaranteed by the bank. Had then 
Davis actual authority to guarantee payment of these loans by 


282 PRIVY COUNCIL [1933] 


Peiris? This depends primarily upon the construction of the 
power of attorney, though it`is also possible that beyond the ex- 
press powers of the power of attorney there might be actual im- 
plied authority necessarily arising from the service of Davis as acting 
manager of the bank. The plaintiff faintly suggested such an 
authority, but mainly relied on the express words of the power of 
attorney. Oddly enough, both parties contended that the words 
on the cheque were an acceptance of the cheque. The plaintiffs 


, sought to read the word “ accept” into Clause 4 of the power of 


attorney, suggesting that it had been omitted by a copyist’s error 
in copying the clause from the power of attorney given to Mr. 
Hump on August 1, 1924. Though this construction 
found favour with the District Judge, it ap to their Lord- 
ships quite inadmissible. There is no principle of construction 
which permits a document contrary to its actual wording to be 
read as though it followed a proposed precedent unless between 
the parties it has been rectified or at least is such as would by the 
Court be rectified. In the present case, however, there seems to 
be little doubt that the omission was intentional. The defendants, 
relying upon the omission, seek to make the promise an accep- 
tance in order to place it outside the authority given by the 
document. They say that the writing was in the terms of Sec- 
tion 17 (1) of the Bills of Exchange Act, the signification by the 
drawee of his assent to the order of the drawer, and that as by 
Section 19 an acceptance may be qualified as to time, all the re- 
quirements of a valid acceptance are present. So far as is relevant 
to this point the statutory provisions in force in Ceylon at the 
material dates were equivalent to those of the Bills of Exchange Act, 
1882. No doubt as between the immediate parties to a bill an 
acceptance may express only a contract of guarantee, which in 
reality, as has been said, this was. No doubt also a cheque may 
be accepted, however unusual such a transaction is. Anything 
less like the ordinary business conception of an acceptance in form 
and intention than this contract it would perhaps be difficult to 
find. Their Lordships find it unnecessary to decide whether this 
was an acceptance or not, for whatever it be called it appears to 
them not to be within any of the express powers given by the power 
of attorney. It was said to be an exercise of the power to “endorse.” 
In their Lordships’ view, this power of attorney should not be 
construed as giving Davis the power to sign otherwise than as 
drawer or acceptor or holder so as to cause the Bank to “incur 
the liabilities of an indorser” under Section 56 of the Bills of 
Exchange Act. It never was intended that the Bank servant should 
“back” bills on behalf of the Bank. Equally unwarranted is the 
suggestion that the power to “pay” cheques, etc., involves the 
power to promise to pay. ‘The general words in Clauses 9 and 10 
must be read with the special powers given in the earlier clauses, 
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and cannot be construed so as to enlarge the restricted powers Crm 
there mentioned. It follows that Davis had no actual authority = 
given him by the power of attorney to guarantee payment of 
these loans by Peiris. Their Lordships are also quite satisfied that O. A. P. R. 
his position in the Bank was not such as to make it necessary to 
imply the power to enter into these transactions on the part of  Cmrmar 
the Bank. They appear on the evidence and according to ordinary r. 
banking usage to be quite outside 2 manager’s general authority., e i 
This last consideration would dispose of any question of osten- (Bammu), 
sible authority; but as the plaintiff twice examined the power Lomo 
of attorney and plainly relied only on the evidence of actual gy ee 
authority, any reliance on ostensible authority was properly 
negatived in the Courts below, and was not pressed before their 
Lordships. 
It remains, therefore, to consider the question of the plaint- 
iff’s rights, if any, on the footing that no contract was in fact 
made between him and the Bank. If, as the plaintiff contended, 
the apparent contract was that the money had been lent to the 
bank, or that the bank otherwise was to have the disposition of 
the money, there could be no doubt as to the plaintiff’s right. 
He would have performed his part of the contract, relying upon 
a supposed effective promise of the bank to repay. On proof that 
such promise was not made he could recover the money as having 
been paid without consideration. Whether he could recover it 
as money paid under a mistake of fact is not so clear. It is neces- 
sary to establish this cause of action that the mistake should be 
as to some fact causing a liability to pay. Cash “handed over un- 
der a voluntary contract hardly comes within that description. 
It was ingeniously contended by counsel for the plaintiff that 
while plaintiffs cheque may not have been handed over under 
any mistaken belief that he was bound to part with it, payment 
of his cheque was made under the mistaken belief that he was 
bound to honour it under a binding contract with the Bank. 
It seems unnecessary to discuss this refinement, for if the Bank 
received the money at their own disposal under a mistake by the 
plaintiff as to the supposed agent’s authority, they would have 
to return it. But, in fact, the Bank received the money on the 
terms that it should be placed to Peiris’ credit. The-transaction 
was one by which the supposed contract as between the three par- 
ties required that the money represented by the cheque drawn in 
favour of the Bank should be made available to Peiris in his ac- 
count kept with the Bank. In no other way in the circums- 
tances could Peiris fairly become indebted to the plaintiff so as 
to be liable on the cheque which Peiris drew and the Bank guaran- 
teed, or become liable to pay interest, as in fact he did. In no 
other way could the cheques of the plaintiff serve to effect a re- 
newal (as undoubtedly was intended) of the outstanding cheques 
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for Rs.1,35,000 replaced in accordance with the practice of the 
parties by the cheques of Peiris alone. The Bank dealt with 
the plaintiff’s cheques precisely as they were intended to deal 
with them under the supposed contract. They collected them 
for Peiris’ account, placed the entire proceeds to Peiris’ credit, 
and out of the proceeds the outstanding cheques in favour of the 
plaintiff were met. The Bank are in the position of a mandatory 
who has fully performed his mandate before any mistake has been 
discovered. In these circumstances the Bank are not liable to re- 
pay money to the plaintiff which they have disposed of according 
to the plaintiff’s wishes in accordance with the supposed contract. 

As a final bit of salvage, counsel for the plaintiff contended 
that at any rate as the result of the series of transactions the Bank 
received from the plaintiff's money payment of the original 
Rs.17,000 which in December, 1925, they had paid to Rama- 
chandra. The answer to this is that that advance had long be- 
fore been repaid to the Bank by Peiris by the numerous credit 
payments which he had made since that date in accordance with 
the ordinary principles applicable to appropriation of payments. 

The simple result is that the plaintiff is found to have ad- 
vanced money to Peiris on an invalid security, and that he and 
not the Bank must bear the loss. Their Lordships will humbly 
advise His Majesty that this appeal should be dismissed. ‘The 
appellant must pay the costs. 
` Appeal dismissed 


PRIVY COUNCIL 


E. R. CROFT (Defendant) 
VETSHS 
- SYLVESTER DUNPHY (Plaintiff) * 

Statute—Validity of—Subor dinate legislature—Power conferied to legis- 

late on particular topic—Scope of. 
Once it is found that a particular topic of legislation is among 
those upon which a Dominion Parliament [or the Indian Legis- 
lature] may competently legislate, there is no reason to restrict the 
permitted scope of such legislation by any other consideration than 
is applicable to the legislation of a fully sovereign State. It is not 
in any sense an agent or delegate of the Imperial Parliament, but 
has plenary powers of legislation as large and of the same nature 
as those of Imperial Parliament itself. When a power is conferred 
to legislate on a particular topic it is important, in determining the 
scope of the power, to have regard to what is ordinarily treated 
as embraced within that topic in legislative practice and particu- 
larly in the legislative practice of the state which has conferred 

the power. 
*P. C. A. 131 of 1931 


A. Lo J. R PRIVY COUNCIL 285 
Gelis discussed. i 
APPEAL from a decision of the Supreme Court of Canada. 


I. M. G. Stewart, K. C. and Frenk Gabem for the appellant. 
D. A. Cameron, K. C. and Horace Douglas for the respondent. 


The following judgment was delivered by 


Lorp MacmnLan—ỌOn June 10, 1929, the schooner 
“Dorothy M. Smart” sailed for “the high seas” from the French 
island of St. Pierre with a cargo on board of rum and other liquors, 
which are dutiable under Canadian law. The vessel was registered 
in Nova Scotia and with her cargo was the property of the res- 
pondent, who is resident in Nova Scotia. ` 

On-June 13, 1929 the schooner, when at a distance of 111⁄2 
miles from the coast of Nova Scotia, was boarded by the appellant, 
an officer in the Gustoms service of the Canadian Government. The 
cargo having been found to consist of dutiable goods, the vessel 
and cargo were seized and taken into port. 

The validity of the seizure, which was effected in pursuance 
of powers conferred by the Customs Act of Canada, Revised 
Statutes of Canada, 1927, c. 42, as amended by 18 & 19 Geo. Y, 
c. 16, is challenged in the present proceedings on the broad ground 
that the Parliament of Dominion in conferring the powers in 
question exceeded its legislative competence. 

The enactments impugned are contained in Sections 151 and 
207 of the statute as amended. 

Section 151 provides as follows:— 

(1) If any vessel is hovering in territorial waters of Canada 
any officer may go on board such vessel and examine her cargo 
and may also examine the master or person in command upon 
oath touching the cargo and voyage and bring the vessel into port. 


+ »*+ + + + 


(7) For the purposes of this section and section two hundred 
and seven of this Act ‘Territorial waters of Canada’ shall mein 
the waters forming part of the territory of the Dominion of 
Canada and the waters adjacent to the Dominion within three 
marine miles thereof in case of any vessel and within twelve 
marine miles thereof in the case of any vessel registered in Canada. 

Section 207 enacts as follows:— 

(1) If upon the examination of any officer of the cargo of any 
vessel hovering in territorial waters of Canada any dutigble goods 
or any goods the importation of which into Canada is prohibited 
are found on board such vessel with her... cargo shall Fe 
seized and forfeited. ... 


The question accordingly is whether it was within the power 
of the Dominion Parliament to pass such legislation purporting 
to operate to a distance of 12 miles from the coast of Canada. 
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To test this question the respondent as plaintiff below initiated 
proceedings in the Supreme Court of Nova Scotia against the 
Customs officer who had seized his vessel and cargo, claiming their 
return and damages for their detention on the ground of the 
illegality of the seizure. The trial Judge upheld validity of 
the legislation and consequently of the seizure, and his decision was 
affirmed by five Judges of the Supreme Court of Nova Scotia en 
banco. On an appeal being taken to the Supreme Court of 
Canada this judgment was reversed by 2 majority consisting of 
Duff, Rinfert and Lamont, JJ., Newcombe and Cannon, JJ., dis- 
senting. The matter now comes before their Lordships on the 
defendant’s appeal. 

It may be accepted as a general principle that States can legis- 
late effectively only for their own territories. To what distance 
seaward the territory of a State is to be taken as extending is a 
question of international law upon which their Lordships do not 
deem it necessary or proper to pronounce. But whatever be the 
limits of territorial waters in international sense, it has long 
been recognised that for certain purposes, notably those of police, 
revenue, public health and fisheries, a state may enact laws affecting 
the seas surrounding its coasts to a distance seaward which exceeds 
the ordinary limits of its territory. There is the weighty authority 
to this effect of Lord Stowell, who, when Sir William Scott, said 
in the case of Le Louist. 

Maritime states have claimed a right of visitation and enquiry 
within those parts of the ocean adjoining to their shores which the 
common courtesy of nations has for their common convenience 
allowed to be considered as parts of their dominions for various 
domestic purposes, and particularly for fiscal or defence regula- 
tions more immediately affecting their safety and welfare. Such 
are our hovering laws, which within certain limited distances 
more or less moderately assigned, subject foreign vessels to such 
examination. 

This special latitude of legislation in such matters is 2 familiar 
topic in the text-books on international law. ‘Thus Sir Travers 
Twiss, in his treatise on International Law in the volume dealing 
lars Peace, says at p. 265 that a state in matters of revenue and 

ealth f 
exercises a permissive jurisdiction the extent of which does not 
-appear to be limited within any certain marked boundaries further 
than that it can only be exercised over her own vessels and over 
such foreign vessels as are bound to her ports. 

In Halleck’s “International Law,” 4th ed., p. 168, it is pointed 
out that beyond the generally accepted limits of territorial waters 

states may exercise 2 qualified jurisdiction for fiscal and defence 
purposes—that is, for the execution of their revenue laws and tn 
prevent ‘hovering on their coasts,’ 

*[1817] 2 Dodson 210 at 245 
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Again, in Hall’s “Foreign Powers and Jurisdiction of the 

British Crown,” it is stated in para. 108 that 
the justice and necessity of taking precautionary measures out- 
side territorial waters in order that infractions of revenue laws 
shall not occur upon the territory itself is in principle un- 
contested, 

Without further multiplying quotations it may be sufficient 
to add references to Phillimore’s “International Law,” para. 198, 
and Wheaton’s “International Law,” 6th Ed., Vol. I, p. 367. 

But while the Imperial Parliament may be conceded to possess 
such powers of legislation under international law and usage, the 
respondent contends that the Parliament of Canada has no such 
powers. It is not contested that under the British North America 
Act the Dominion legislature has full power to enact customs laws 
for Canada, but it is maintained that it is debarred from introduc- 
ing into such legislation any provisions designed to operate beyond 
its shores or at any rate beyond a marine league from the coast. 

In their Lordships’ opinion the Parliament of Canada is not 
under any such disability. Once it is found that a particular 
topic of legislation is among those upon which the Dominion Par- 
liament may competently lobe as being for the peace, order 
and good government of Canada or as being one of the specific 
subjects enumerated in Section 91 of the British North America 
Act, their Lordships see no reason to restrict the permitted scope 
of such legislation by any other consideration than is applicable 
to the oT of a fully Sovereign State. 

~ In well-known case of The Queen v. Burah?, Lord 
Selborne, in expressing the views of the Board in the comparable 
instance of India, uses at p. 904 this very significant language: 

The Indian Legislature has powers expressly limited by the 
Act of the Imperial Parliament which created it and it can of 
course do nothing beyond the limits which circumscribe those 
powers. But, when acting within those limits, it is not in any 
sense an agent or delegate of the Imperial Parliament, but has, and 
was intended to have, plenary powers of legislation as large and 
of the same nature as those of Parliament itself. 

Again, speaking of the Provincial Legislature of Ontario, 
Sir Barnes Peacock, in giving the judgment of this Board in Hodge 
v. The Queen® said at page 132: 

When the British North America Act enacted that there 
should be a legislature for Ontario and that its legislative assembly 
should have exclusive authority to’ make laws for the Province and 
for provincial purposes in relation to the matters enumerated in 
Section 92, it conferred powers not in any sense to be exercised 
by delegation from or as agents of the Imperial Parliament, but 
authority as plenary and as ample within the limits prescribed by 
Section 92 as the Imperial Parliament in the plenitude of its power 
possessed and could bestow. 

sone 5 App. Cas. 889 *[1883] 9 App. Cas. 117 


288 PRIVY COUNCIL [1933] 


To the Dominion Parliament these words apply « fortiori, 
with the subtitution of Section 91 for Section 92. Their Lord- 
ships also recall the language used by Lord Chancellor Halsbury, 
in expressing the views of the Board on the power of the Dominion 
Parliament to legislate for the peace, order and good government 
of Canada, in the case of Riel v. The Queen*. “The words of the 
statute,” said his Lordship, “are apt to authorise the utmost dis- 
cretion of enactment for the attainment of the object pointed to.” 

Legislation-of the Imperial Parliament, even in contravention 
of generally acknowledged principles of international law, is bind- 
ing upon and must be enforced by the courts of this country, for 
in these courts the legislation of the Imperial Parliament cannot 
be challenged as slira vires (per Lord Justice-General Dunedin 
in Mortensen v. Peters’). It may be that legislation of the 
Dominion Parliament may be challenged as stra vires on the 

d that it is contrary to the es of international law, 
ut that must be because it must be assumed that the British North 
America Act has not conferred power on the Dominion Parliament 
to legislate contrary to these principles. In the present case, how- 
ever, these is no question of international law involved, for legis- 
lation of the kind here challenged is recognised as legitimate by 
international law, and in any event the provision impugned has no 
application to foreign vessels. The sole question is whether the 
Imperial Parliament, in conferring upon Canada, as it admittedly 
has done, full power to enact custom legislation, bestowed or with- 
held the power to enact the provisions now challenged. No ques- 
tion of any infraction of international law arises. The question 
is 2 domestic one between the Imperial Parliament and the Domi- 
nion Parliament. 

When in the course of the hearing it became clear that this was 
the nature of the controversy, their Lordships deemed it proper 
that intimation should be made to His Majesty’s Attorney-General 
in order that he-might, if so advised, intervene on behalf of the 
Imperial Government. The Attorney-General attended at their 
Lordships’ bar and stated that, having considered the issue raised 
in the case, he did not deem it his duty to offer any argument on 
the matter. It may therefore be taken that the appellant’s con- 
tention in support of the validity of his Canadian legislation is not 
regarded as contrary to any Imperial interest. This of course 
does not affect in any way the pure question of law, arising on the 
interpretation of the British North America Act, as that question 
has been defined above. 

When a power is conferred to legislate on a particular topic 
it is important, in determining the scope of the power, to have re- 
gard to what is ordinarily treated as embraced within that topic 
in legislative practice and particularly in the legislative practice 

“[1885] 10 App. Cas 675 at 678 *[1906]- 8 F. (J. C) 93 at 101 
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of the state which has conferred the power. Thus in considering 
what might be appropriately and legitimately enacted by the 
Dominion Parliament under its power to legislate in relation to 
“bankruptcy and insolvency,” it was considered relevant to discuss 
the usual contents of bankruptcy statutes (Royal Bank of Canada 
v. Larue’). Now from early times the customs legislation of the 
Imperial Parliament has contained anti-smuggling provisions 
authorising the seizure of vessels having dutiable goods on board 
when found “hovering” off the coast within distances substantially 
in excess of the ordinary territorial limits. So far back as 1736 
there is to be found in the statute 9 Geo. III, c. 9, S. 22, legislation 
authorising the forfeiture of dutiable goods found in vessels ‘“hover- 
ing” within two marine leagues of the shore. ‘There are numerous 
subsequent enactments of a similar character, and legislation of 
this nature has been extended as far as to twenty-four miles from 
the coast. So familiar indeed are such provisions in the history of 
British customs legislation that the series of measures embodying 
them have come to be known compendiously as the “Hovering 
Acts.” Although these Acts have now all been repealed, the 
Customs Consolidation Act of 1876, by Section 179, authorised 
the forfeiture of any ship belonging wholly or in part to British 
subjects, or having half the persons on board subjects of Her 
Majesty, if found with prohibited goods on board within three 
leagues of the coast of the United Kingdom. In the case of other 
vessels not British the limit is fixed at one league from the coast. 
The previous Imperial Act of 1853 (16 and 17 Vict. c. 107), 
which was in force when the British North America Act was 
passed, dealt in Section 212, with even greater distances from the 
coast. It is not without interest to note as a matter of history that 
‘ the risk of illicit trade between the French island of St. Pierre and 
His Majesty’s North American possessions was the subject of 
special legislation in a statute of 1763, 4 Geo. DI, c. 15, by Section 
35 of which British ship “hovering” within two leagues of St. 
Pierre and Miquelon might be seized and forfeited. 

It will thus be seen that when the Imperial Parliament in 
1867 conferred on the Parliament of Canada full power to legislate 
regarding customs, it had long been the practice to include in 
Imperial statutes relating to this branch of law executive provisions 
to` take effect outside ordinary territorial limits. The measures 
against “hovering” were no doubt enacted by the Imperial Parlia- 
ment because they were deemed necessary to render anti-smuggling 
legislation effective. In these circumstances it is difficult to 


conceive that the Imperial Parliament in bestowing plenary > ` 


powers on the Dominion Parliament to legislate in relation to cus- 

toms should have withheld from it the power to enact provisions 

similar in scope to those which had long been an integral part of 
` *[1928] A G 187- 
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Imperial customs legislation and which presumably were regarded 
as necessary to its efficacy. (Cf. Attorney-General for Canada v. 
Cain"), The British North America Act imposed no such restric- 
tion in terms and their Lordships see no justification for inferring 
it, nor do they find themselves constrained to import it by any of 
the cases to which they were referred by the respondent, for these 
cases are not # pari materia. 

Their Lordships’ attention was drawn to Section 3 of the 
Statute of Westminster, 1931, by which it is “decided and enacted 
that the Parliament of a Dominion has full power to make laws 
having extra-territorial operation,” and it was suggested that this 
section had retrospective effect. In the view which their Lord- 
ships have taken of the present case it is not necessary to say 
anything on this point beyond observing that the question 
of the validity of extraterritorial legislation by the Dominion can- 
not at least arise in the future. 

The result is that their Lordships will humbly advise His 
Majesty that the appeal be allowed, the judgment of the Supreme 
Court of Canada reversed, and the judgment of the Supreme 
Court of Nova Scotia restored. The appellant will have the costs 
of the appeal and in the Supreme Court of Canada. 

Appeal allowed 

Charles Russel and Co.—Solicitors for the appellant. 


Lawrence, James and Co.—Solicitors for the respondent. 
[1906] A. C. 542 


GUR PRASAD KAPOOR AnD oTHeERs (Defendants) 
VETSHS 

RAMESHWAR PRASAD and OTHERS (Plaintiffs) * 
Company—Articles of Assoclation—Article fixing number of directors 
—When cen be altered by a general meeting—Company—Board of 
directors—Power to dismiss servants—Whether can delegate (by 
executing power of attorney) to one of themselves—Chil Procedure 
Code, Or. 39, R. 2—Company—Plaintiffs pray for declaration that 
_ they were directors—When temporary injunction against defendants 

to be issued. 

Where Art. 98 of the articles of association of a company pro- 
vided that “until otherwise determined by a general meeting, the 
number of directors shall not be Jess than five, nor more than 
nine,” and at an extraordinary general meeting of the share-holders 
it was resolved that the number of directors be increased to sixteen, 
held, that the words “until otherwise determined by a general 
meeting” clearly imply that it was open to the share-holders to 
vary he number of directors mentioned in Art. 98 without in . 
any way necessitating an alteration in the Article itself, and 
their action being in pursuance of Art. 98, Sec. 20 of the Compa- 

“PF. A. F. Ọ. 211 of 1932 l 
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nies Act was inapplicable and no special resolution was necessary. 
Nevnitlal Chabildas v. Scindia Steam Navigation Co. Lid., 29 
Bom. L. R. 1362 distinguished. 
Where at a meeting of the directors it was resolved that one of 
themselves be authorised by a power of attorney to be-executed 
by two of the directors named in the resolution to dismiss ser- 
vants of the company, eld, that the Board of directors could in this 
manner delegate their power to terminate the services of any of 
the company’s servants to one of themselves acting as their agent. 
Where the defendants had practically excluded the plaintiffs, 
who claimed to be the directors of a company, from participa- 
tion in the management of the affairs of the company, and the 
plaintiffs prayed for a declaration that they (and not the defen- 
dants) were the directors of the company, and they made an ap- 
plication for a temporary injunction directing the defendants to 
refrain from interfering with the exercise by she plaintiffs of their 
powers as directors, beld, that if the facts admitted or proved by 
unimpeachable evidence established that the plaintiffs were the 
directors, the court could accept them as directors for the purpose 
of issuing a temporary injunction under Or. 39, R. 2 C. P. C. 


FIRST APPEAL from an order of Mautvi SYED JFITKHAR: 


Husain, Additional District Judge of Cawnpore. 


P. L. Banerji, M. N. Raina and Govind Das for the appellants. 
Bhagwati Shankar, S. N. Seth, Krishna Murari Lal and Nanak 
Chand for the respondents. 


The following judgments were delivered:— 


NIAMATULLAH, J.—This is an appeal from an order of tem- 
porary injunction passed by the learned Additional District Judge, 
Cawnpore, in a pending suit brought by the plaintiff-respondents 
for certain reliefs to be presently mentioned. 

The suit was instituted by eight plaintiffs for themselves and 
for plaintiff No. 9, a limited liability company, styled as Ramchand 
Gursahaimal Cotton Mills Co., Ltd., registered under the Indian 
Companies Act, of which the first eight plaintiffs claim to be the 
“directors. Eight persons were impleaded as defendants. B. Panna 
Lal Burman, defendant No. 8, was the general manager of the 
company; but the plaintiffs allege that he was lawfully dismissed 
in July 1932. Defendants 1 to 7 claimed to be the directors of 
the company—a fact which is denied by the plaintiffs, according 
to whom most of the defendants had either never been appointed 
directors by any lawful authority or had ceased to be such prior to 
the institution of the suit. The plaintiffs’ case, as set forth in the 
plaint, is that the defendants have practically excluded the plaintiffs 
from participation in the management of the affairs of the com- 
pany, the actual control of the business being with defendant 8, 
who is in collusion with defendants 1 to 7. ‘The reliefs prayed for 
in the plaint include one for a declaration that plaintiffs 1 to 7 are 
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directors of the company. The position of plaintiff 8 as a law- 
fully appointed director was never disputed by the defendants but 
the plaintiffs pray for a declaration that plaintiff 8 is also the 
chairman of the Board of Directors. A further declaration is 
sought to the effect that defendants 1 to 6 are not the directors of 
the company and that defendant 8 is no longer the general manager 
thereof. 

The suit was instituted on August 18, 1932. On Septem- 
ber 3, 1932 the plaintiffs presented an application asking for a 
temporary injunction in somewhat indefinite terms. In substance 
they prayed for an injunction directing all the defendants to re- 
frain from interfering with the plaintiffs’ management of the 
affairs of the company, defendant No. 8 to refrain from acting as 
the general manager of the company and Gur Prasad and defendant 
1, to refrain from acting as the chairman of the board of directors, 
a position which he claimed as against plaintiff 8. The application 
was supported by an affidavit, and the parties produced a number 
of documents which enabled the learned Additional District Judge 
to arrive at findings on certain questions having an important bear- 
ing on the plaintiffs’ application for injunction. 

That plaintiffs 1 to 7 are directors of the company is denied 
by the defendants. If the determination of the question had 
depended upon facts seriously controverted, it would not have been 
desirable for the court to prejudge the case; but facts, either ad- 
mitted or proved by unimpeachable evidence, enabled the learned 
Judge to determine the question at an early stage of the case. We 
were addressed on that question at length and reference was made 
to facts admitted or sufficiently proved, and we are in a position to 
safely pronounce an opinion on the question already referred to ` 
for the purposes of these proceedings. 

If plaintiffs 1 to 7 are found to be the directors of the com- 
pany but are being excluded from participation in the manage- 
ment of the affairs of the company by the defendants, it is clear - 
that there is 2 continuing invasion of the plaintiffs’ rights, and the 
case is a fit one in which the court should grant a temporary in- 
junction to prevent what is undoubtedly an injury to the plaintiffs’ 
rights. It has not been argued by the learned advocate for the de- 
fendants that the court has no power, in the circumstances of the 
case, to grant a temporary injunction. Order 39, Rule 2 of the 
Code of Civil Procedure, which is clearly applicable, gives very 
wide power to the court to give protection against injury to the 
plaintiffs during the pendency of the suit. 

Under the articles of association of the company the maximum 
number of directors should be nine, with a minimum of five. It is 
common ground that prior to March 29, 1930 the following seven 
persons were the directors-of the company:— l 


“ his.election at the 
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(1) R. B. Vikramajit Singh, plaintiff No. 8. (2) B. Dwarka 
Prasad Singh, defendant No. 6. (3) B. Ram Gopal, defendant 
No. 7. (4) B. Parshotam Das, since deceased. (5) L. Ram 
Kumar, plaintiff No. 6. (6) B. Behari Lal, defendant No. 5, and 
(7) B. Sri Ram Khanna, since resigned. 

- Parsotam Das died sometime before March 29, 1930, so that 
there were only six directors left, and three more could be appoin- 
ted. Three new directors were elected by the Board of directors 
on that date. They were Mr. Gur Prasad Kapoor, defendant 1, 
Mr. Ranjit Singh, plaintiff 2, (who is the son of R. B. Vikramajit 
Singh, plaintiff 8) and. Mr. Sri Kishen Khanna. Sometime after- 
wards, but before the next general meeting of the share-holders, 
Sri Kishen Khanna resigned. On March 21, 1931, L. Harcharan 


Das, defendant 2, was elected by the Board of directors in place’ 


of Sri Kishen Khanna, The-general meeting of the share-holders 
took place on April,18, 1931, when the appointment of Gur 
Prasad, Ranjit Singh|and Harcharan Das was brought up for con- 
firmation. Gur P and Harcharan Das were duly elected by 
the share-holders, but Ranjit Singh was not. It should be men- 
tioned at this stage t t the election of a person by directors as a 
director entitles ‘to hold office till the next general meeting; 
while if he is el at the. general meeting of the share-holders, 
he is entitled to hold office for three years. 

Sri Ram who was an old director, resigned, sometime 
before February 6, {1932, on which date the Board of directors 
elected Rameshwar Prasad Bagla, plaintiff 1, and Ranjit Singh, 
plaintiff 2, to fill two vacancies which existed: one in conse- 


quence of ‘the resi tion of Sri Ram Khanna, and the other in 
consequence òf Ranjit Singh not having been elected at the general 
meeting of the holders. There was some controversy as re- 


gards the legality of this election. It was urged as against Ranjit 
Singh that he, having been rejected by the share-holders, was not 
eligible for re-election by the directors. Nothing definite was 
urged as against eshwar Prasad Bagla. We do not think that 
any flaw exists in the election of Ranjit Singh by the directors on 
February 6, 1932, in view of the provisions of Rule 100 of the 
Articles of Association. The circumstance that he failed to secure 
eral meeting merely implied that he was not 
elected for a longer term. It did not, in any way, detract from 
the authority of the directors to co-opt him for the limited time 
which would expirejon the date of the next general meeting. 

An extrao general meeting of the share-holders was 
convened on Februdry 14, 1932. One of the resolutions moved at 
that meeting was that the number of directors be increased to 









‘sixteen. ~The resolution was carried, and the plaintiffs 1 to $ were 


elected directors for, a full term of three years. It is not disputed 


~ 
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by the plaintiffs that this resolution was not a “special resolution”, 
within the meaning of Section 81 of the Indian Companies Act. 
A special resolution to be valid must be confirmed at a subsequent 
meeting. Section 20 of the Indian Companies Act lays down that 
no alteration in the Articles of Association can be made except in 
pursuance of a special resolution. The learned advocate for the 
appellants contended that, in so far as the increase in the number 
of directors involved an alteration of Article 98 of the Articles of 
Association, it should haye been sanctioned by a special resolution 
and that, in the absence of such a resolution, the number of direc- 
tors could not be increased. Article 98 is worded as follows:— 
Until otherwise determined by a general meeting, the number . 
of directors shall not be less than five, nor more than nine. l 

Having carefully considered the argument addressed to us on 
behalf of the appellants, I think that merely increasing the number 
of directors does not involve any alteration in Article 98, which 
itself gives latitude to the share-holders in that respect. The words 
“Until otherwise determined by a general meeting” clearly imply 
that it was open to the share-holders to alter the number of direc- 
tors mentioned in Article 98. If the share-holders do alter it, 
their action is in pursuance of Article 98 and not otherwise. If 
the contention put forward on bebalf of the appellants be accepted, 
the article will have to be read as if the aforesaid words were not 
part of it. No clear authority was quoted in support of the view 
urged on one side or the other. ‘The cases that were referred to in 
course of the argument are those in which the question did not 
directly arise and no opinion was definitely expressed. It is, there- 
fore, unnecessary to examine them in this connection. In my 
opinion the right construction of the article is, as already indicated, 
that it is open to the share-holders to vary the number of directors 
therein referred to without in any way necessitating an alteration 
in the article itself. In the view of the case I have taken, it must 
be held that plaintiffs 1 and 2, who had been previously elected by 
the directors at their meeting of February 6, 1932, and plaintiffs 3 
to 5 were validly elected for the normal term at the general meet- 
ing of share-holders held on February 14, 1932. .The learned 
Additional District Judge has taken a different view on this’ part 
of the case, but the above conclusion affords an additional ground 
in support of his order. 

Another crucial point in the case relates to what transpired 
on June 25, 1932, and April 22, 1932. ` At 2 meeting of directors, 
held on the former date, it was resolved that R. B. Vikramajit Singh, 
plaintiff 8, be authorised by a power-of-attorney to be executed 
by two of the directors named in the resolution, “to appoint at 
his discretion, remove, or suspend agents, secretaries, managers, 
officers, clerks and servants of the company.” Such power-of- 
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attorney was, in fact, executed, and Mr. Vikramajit Singh passed 
an order dismissing B. Panna Lal Burman, defendant 8, who was 
the general manager. On July 22, 1932, the directors themselyes 
passed a resolution terminating the services of B. Panna Lal Bur- 
man as general manager. The plaintiffs’ case is that defen- 
dant 8 ceased to be the general manager on the order of dismissal 
passed by Mr. Vikramajit Singh and, at any rate, on July 22, 1932, 
when the directors resolved to that effect. As regards the resolution 
of the directors passed on July 22, 1932, dismissing defendant 8, it 
is pointed out by the defendants that no notice of the meeting was 
given to some of the directors, particularly defendants 1 and 2. It 
is not necessary to consider the legality or otherwise of the direc- 
tors’ resolution of July 22, 1932, in reference to defendant 8, as 
their resolution of June 25, 1932, authorising two of their numbers 
to execute a power-of-attorney in favour of R. B. Vikramajit Singh, 
authorising him to dismiss servants of the company, coupled with 
what hapepned in pursuance thereof is enough to make out the 
plaintiffs’ case as against defendant 8. It cannot be disputed that 
the board of directors had power to terminate the services of any of 
the company servants. It is equally undeniable that they could 
delegate their power in this respect to one of themselves acting as 
their agent. ‘There is no flaw in the argument addressed to us on 
behalf of the plaintiffs, namely, that the two directors who executed 
a power-of-attorney, had the power to do so and that R. B. 
Vikramajit Singh became vested with the authority which was con- 
ferred on him by the power-of-attorney. This being so, his order 
terminating the services of defendant 8 as general manager is un- 
questionable, and defendant 8 ceased in law to be the general 
manager of the company from the date of that order. It is, of 
course, true that some other persons, who were either directors or 
claimed to be such, took a different view and continued to recognise 


defendant 8 as the general manager, who has had the control of the 


affairs of the company up to date. Weare, however, concerned 
with the legal aspect of the matter, and as already indicated, defen- 
dant 8 was lawfully dismissed by the order of R. B. Vikramajit 
Sin 

A 16, 1932 is another eventful date. A general meeting of 
share-holders took place on that date. A meeting of directors had 
also been fixed for that date to be held at 2 p.m. at the registered 
office of the company. Defendants 1 and 2 issued a notice calling 
another meeting of the directors to be held at 1-45 p.m. at the 
residence of L. Gur Prasad Kapoor, defendant 1. It is in evidence 
that the meeting which was to be held at the registered office of the 
company had been decided on several days before July 16, 1932, 
and due notice thereof had been given to all the directors. Of the 
other meeting, convened by the defendants’ party, very ‘short 

38 
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notice was given to some directors and none to those who had been 
elected on February 14, 1932. Apparently the defendants did not 
recognise them as lawfully elected directors, as they have now been 
` found to be. The meeting cannot, therefore, be considered to be 
that of the directors of the company and any resolutions passed at 
such meeting cannot be deemed to be valid. The question assumed 
importance because at the meeting of the directors held at the 
registered office of the company defendant 1, L. Gur Prasad 
Kapoor, defendant 5, B. Behari Lal, and defendant 6, B. Dwarka 
Prasad, were declared to have retired according to the rule of retire- 
ment by rotation. At the meeting held at the residence of defen- 
dant 1, Gur Prasad Kapoor, defendant 1, was elected chairman of 
the board of directors, while at the other meeting R. B. Vikramajit 
Singh was elected chairman of the board of directors. One of the 
important questions raised in the case is whether R. B. Vikramayjit 
Singh is the chairman. Reference has already been made to the 
fact that Mr. Gur Prasad Kapoor and L. Harcharan Das, who 
called the meeting of directors held at the residence of the former, 
did not send notices to plaintiffs 1 to 5, who in my view had been 
duly elected on February 14, 1932 and, as already held, no resolu- 
tion passed at that meeting can be regarded as valid and binding. 
In this view, Gur Prasad Kapoor, defendant 1, cannot be considered 
to have been duly elected as chairman. As regards the meeting 
held at the registered office of the company, no flaw has been sug- 

The meeting had been duly called. ‘There was a quorum, 
and the directors had the power to elect one of their number as the 
chairman. In these circumstances, R. B. Vikramajit Singh, plain- 
tiff 8, should be considered to have been duly elected as the chair- 
man of the board of directors. 

On the same day, July 16, 1932, a general meeting of share- 
holders was held at which Lalas Behari Lal, defendant 5, Dwarka 
Prasad, defendant 6, and Gur Prasad Kapoor, defendant 1, were 
declared to have retired in accordance with rules, as had been done 
at the meeting of the directors. The question whether these per- 
sons were in fact due to retire, as was declared at the meetings of 
directors and share-holders held on July 16, 1932, is highly con- 
troversial, and it is not desirable to express a definite opinion on it. 
That question will have to be decided after the entire evidence, 
oral and documentary, have been examined by the lower court. 

L. Kamlapat and L. Balmakund Burman, defendants 2 and 4, 
claim to be the directors by virtue of a resolution passed at the 
meeting of directors held at the residence of L. Gur Prasad 
Kapoor, defendant 1, on July 16, 1932, the regularity of which has 
been already considered in relation to the appointment of L. Gur 
` Prasad as chairman of the Board of directors. For the same 
reasons, defendants 3 and 4 cannot be considered to have been duly : 
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elected directors of the company. 

The learned advocate for the appellants impugned the elections 
held on February 6 and 14, 1932, also on the ground that the pro- 
ceedings on those dates had not been taken in good faith to further 
the interests of the company but had been designed merely to give 
a clear majority to the party of R. B. Vikramajit Singh. His con- 
tention was that any proceeding, not taken in good faith for ad- 
vancing the interests of the company, is invalid in law. The pro- 
positions involved in tbis contention are of facts and law. It is 
not possible to examine them at this stage and to pronounce a defi- 
nite opinion as to whether or not the proceedings on February 6 
and 14, 1932, had been taken bone fide, and whether, as the law 
stands, they were illegal, even though they were not characterised 
by any error of procedure. ‘This is a question which will have to 
be decided by the trial court, if it is persisted in. Similarly, it can- 
not be held at this stage that L. Kishan Lal, plaintiff No. 7, who 
claims to be the director under a resolution passed at the meeting 
of July 22, 1932, was validly elected on that date, as the legality 
of that meeting is in issue and cannot be satisfactorily examined in 
these summary proceedings. 

The result is that the plaintiffs 1 to 6 and 8 and defendants 2 
and 7 may subject to what the court may eventually decide and 
for the purposes of these proceedings, be accepted as directors. 
Defendants 3 and 4 cannot be accepted as such. The position of 
defendants 1, $ and 6 is problematical and is left to be decided 
after trial of the case. The plaintiffs 1 to 6 and 8 are entitled to 
discharge their duties as directors of Aa erpa and the defen- 
dants have no right to do anything which may amount to an in- 
{ringement of their right. I have also found that B. Panna Lal 
Burman, defendant 8, ceased to be the general manager sometime 
in June 1932. The suit, which is pending before the learned 
Additional District Judge, may have protracted trial; and in the 
meantime, unless a temporary injunction is granted, the plaintiffs 
will not be allowed by’the defendants to participate in the manage- 
ment of the affairs of the company. In my opinion a case has been 
made out for the exercise by the court of its powers under Order 
39, Rule 2 of the Code of Civil Procedure. 

The terms in which the injunction has been prayed for by the 
plaintiffs are somewhat vague and indefinite. The learned Judge 
has granted an injunction in terms of the application. I think he 
meant to pass the same order substantially as I think should be 
passed. In my opinion the injunction should be in precise terms. 
Accordingly I direct the defendants to refrain from interfering with 

discharge by the plaintiffs 1 to 6 and 8 of their duties, and with 
the exercise by them of their powers, as directors of the Ramchand 
Gursahaimal Cotton Mills Co., Ltd. I direct B. Panna Lal Burman, 
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defendant 8, to refrain from performing the functions of the 
general manager. ĮI further direct the defendants to refrain from 
interfering with R. B. Vikramajit Singh, plaintiff 8, in performing 
the functions of the chairman of the board of directors. B. Gur 
Prasad, defendant 1, is directed to refrain from acting as chairman 
of the board of directors. Subject to the directions set out above, 
I confirm the order appealed from and dismiss this appeal with 
costs. 
BENNET, J.—I agree with the judgment of my learned brother 
and desire to add a few words on the argument of the appellants on 
Article 98 of the Articles of Association. The appellants correctly 
pointed out that, under Section 20 of the Indian Companies Act, 
any alteration or addition to the Articles of Association must be 
by a special resolution. The chief points about a special resolu- 
tion are that, under Section 81 of the Indian Companies Act, a 
special resolution must be passed by a majority of not léss than 
three-fourths of the members entitled to vote at a general meeting, 
and the special resolution must be confirmed by a majority of the 
members entitled to vote at a subsequent general meeting under 
certain conditions of notice. The Act draws a distinction between 
the matters which are to be dealt with by special resolutions and 
the ordinary matters. ‘The matters which are to be dealt with by 
special resolutions are those which relate to the constitution of the 
company, that is, its articles of association. The question before 
us is whether there was any alteration or addition to Article 98 by 
the resolution passed at the general meeting of February 14, 1932. 
The article states that, until otherwise determined by a general 
meeting, the number of directors shall not be less than five, nor 
more than nine. The resolution-altered the maximum from 9 to 
16. The argument for the appellants is that, by this alteration, 
the article has been altered. No direct authority was shown for 
this proposition. ‘There are the following reasons to consider that 
the raising of the maximum is not an alteration of the article:— 

Firstly, the increase in the number of directors is not a matter 
which the Act lays down in any part as requiring a special resolu- 
tion. On the contrary, we find in Schedule 1, Table A, Regula- 
tion 83, the following provision:— 

The company may from time to time in general meeting in- 
crease or reduce the number of directors.... 

The lower court took a peculiar view that this Table A was 
no part of the Act; but in Section 17, Sub-section 2, it is stated 
that articles of association may adopt all or any of the regulations 
contained in Table A in the First Schedule. I consider that there 
is an analogy between this Regulation 83 of Table A and the 
Article 98 in question. It is true that Regulation 83 does not lay 
down the number of directors;.but there is a provision in Regu- 
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lation 68 that the number of directors shall be determined in writ- 
ing by a majority of the subscribers of the memorandum of 
association. Regulation 83, therefore, contemplates a change being 
made in the original number of directors, and that change to be 
made by a general meeting and not by a special resolution. 

Another authority against the appellants is Palmer’s Company 
Precedents, 13th Edition, 1927, Part I, page 698, where there is a 
specimen of one of the articles of association exactly similar to 
Article 98. This specimen says, 

Until otherwise determined by a general meeting, the number 
of directors shall not be less than three or more than seven. 

This article gives the English practice, and apparently under 
this article the number of directors is altered by a general meeting, 
as a note given by Palmer states that there is only a doubt in the 
absence of the first seven words as to whether a special resolution 
is necessary. Palmer, therefore, considers that, when these first 
seven words were present, there was no doubt that a general meet- 
ing could make the alteration required. 


Lastly, in regard to the ruling quoted by the lower court: 
Navnitlal Chabildas v. Scindia Steam Navigation Co., Ltd. that 
ruling has been reported more fully in 29 Bom. L. R. 1362. In the 
Law Reporter the terms of the article in question are given, and 
we find that the words “unless otherwise determined by a general 
meeting” do not appear in the article which was the subject-matter 
of that case. That case, therefore, is no authority for the case 
before us. 


For these reasons I consider that the number of directors was 
validly altered by the resolution of the general meeting of Feb- 
ruary 14, 1932, | 

By THE Court—We grant an injunction to the plaintiffs 
directing the defendants to refrain from interfering with the dis- 
charge by the plaintiffs 1 to 6 and 8 of their duties, and with the 
exercise by them of their powers, as directors of the Ramchand 
Gursahaimal Cotton Mills Co., Ltd., and directing B. Panna Lal 
Burman, defendant 8, to refrain from performing the function of 
the general manager. The defendants are further directed to re- 
frain from interfering with R. B. Vikramajit Singh, plaintiff 8, in 
performing the functions of the chairman of the board of directors. 
B. Gur Prasad, defendant 1, is directed to refrain from acting as 
chairman of the board of directors. Subject to the directions set 
out above, we confirm the order appealed from and dismiss this 
appeal with costs. 

Appeal dismissed 


*[1927] A. L R Bom 609 
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Cyn KASHI PRASAD AND ANOTHER (Defendants) 
1932 VETSHS 
Nov. 3 CHHABI LAL AND ANOTHER (Plintiffs)* 
——  Jimitetion Act, Art. 113—Suit for specific performance—Siarting point 
Ley of limitation—'The date fixed -for the performence’—Meoning of. 
BENNET, J. : In the case of a suit for specific performance of a contract, 


which is governed by Art. 113 of the Limitation Act, the pro- 
vision in the third column that the period of three years’ limita- 
tion runs from the date fixed for the performance means the date 
fixed in the contract itself which is to be specifically enforced, 
whether the said contract be oral or in writing. The force of the 
word “fixed” implies that it should be fixed definitely and should 
not be left to be gathered from surrounding circumstances. 


FIRST APPEAL from a decree of Basu RAMUGRAH LAL 
SRIVASTAVA, Subordinate Judge of Basti. 

Shiva Prasad Sinha and Saila Nath Mukerji for the appellants. 

Sankar Saran, Hernanden Prasad and Janki Prasad for the 


respondents, 
The judgment of the Court was delivered by 
Maker, - Muxergi, A. C. J.—The only point that has been argued in 
A.C.J. this appeal is one of limitation and arises under the following cir- 
cumstances :—. 


The predecessors-in-title of the plaintiffs made two usufruc- 
tuary mortgages on June 17, 1907, one for the sum of Rs.658 and 
the other for the sum of Rs.115. They then on January 3, 1920, 
executed a usufructuary mortgage-deed in favour of the principal 
defendants to the suit out of which this appeal has arisen for a sum 
of Rs.8,500. Out of this sum an amount of over Rs.6,000 was 
left with the mortgagees for payment to creditors. Among the 
debts to be paid were the two mortgages of June 17, 1907. The 
suit was instituted on the allegation that the defendants had failed 
to redeem the two mortgages of 1907, and the result was that the 
plaintiffs were deprived of the use of the lands mortgaged. The 
plaintiffs accordingly prayed for two reliefs. One was for damages 
for being deprived of the use of the property mortgaged in 1907 
and the other was for a direction to the defendants to redeem the 
two mortgages of 1907. 

The learned Subordinate Judge dismissed the claim for 
damages as barred by time but decreed the suit for ‘directing the 
defendants to redeem the mortgages of 1907, holding that the same 
was within time. 

*F, A. 304 of 1928 
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The learned counsel for the appellants, who were the defen- Gra 
dants Nos. 1 and 2, has argued that the claim for specific perfor- 4,,, 
mance of the contract, namely, to redeem the mortgages of 1907, — 
should have been dismissed as barred by time. S abs 


There can be no doubt that the relief (b) in the plaint is a Coman: Lat 
relief for spécific performance of a contract. Makrii, 


The date from which the period of three years’ limitation runs 4. C. J. 
is described in Column 3 of the Limitation Act as “the date fixed 
for the performance or if no such date is fixed, when the plaintiff 
has notice that performance is refused”. ‘The first question that 
arises is whether the date fixed for the performance must be a date 
fixed in the contract itself which is to be specifically enforced so 
that the date fixed would be a date fixed by express contract or 
whether the date fixed may be a date which the parties may have 
fixed by necessary implication without stating expressly what it 
was. We are of opinion that it must be a date clearly mentioned 
in the contract whether the said contract be oral or in writing. 
The force of the word “fixed” implies that it should be fixed de- 
finitely and should not be left to be gathered from surrounding 
circumstances of the case. 

If this interpretation is right, no date was fixed within the 
meaning of Article 113 of the first schedule in this case. 

Then the question is when the specific performance was re- 
fused. 

In Paragraph § of the plaint the plaintiffs mentioned that 
they agreed to extend the time for payment, but even then the 
defendants refused to pay the amount to the creditors. In Para- 
graph 7 they say: 

The cause of action arose on Baisakh sudi 15th of 1921 and ` 
subsequent years as well as in the month of December 1926, when 
refusals were made etc. 

On the plaintiffs’ own showing, therefore, the first refussl 
that was made was on Baisakh Sudi 15th of 1921, some time in 
June 1921. 


It is true that the learned Subordinate Judge has refused to 
believe the plaintiffs story that by agreement the date of payment 
was extended beyond Baisakh Sudi 15th of 1921. But that does 
not mean that the learned Judge believed that there was no refusal 
on Baisakh Sudi 15th of 1921. On the plaintiffs’ own allegations 
contained in the plaint the plaint was liable to be rejected on the 
ground of limitation without waiting for the defendants to appear 
and raise a plea of limitation. In this view we have to accept the 
plaintiffs’ story as to when the refusal took place. That refusal 
having taken place more than three years prior to the institution 
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Crm, of the suit, it was time-barred, so far as the claim for specific per- 
1952 formance was concerned, 


— The result is that the whole of the suit was liable to be dis- 
pean sore missed and we allow the appeal, set aside the decree of the court 
nee below and dismiss the plaintiffs’ suit in toto with costs. The costs 

of the appeal would be recoverable by the appellants alone, and 
Mater they will also have their costs in full from the plaintiffs in the court 
below. The respondents other than the plaintiffs, who have 
peared at the instance of the appellants, will get their costs of 
this appeal from the appellants. 


Appeal allowed 
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JOTI PRASAD UPADHIYA (Plaintiff) Crm 


VerTins 1933 
AMBA PRASAD (Defendent)* =- 


District Boards Act (X of 1922), Sec. 35 (3)—Suit challenging validity Jen. 24 
of election of Chairman, District Boerd—Civil Courts jurisdiction  — 
barred. 


The jurisdiction of a civil court to try a suit challenging the koem J. 
validity of the election of a chairman of a District Board is 
impliedly barred by Sec. 35 (3) of the District Boards Act and 
even an arbitrary disregard by the Local Government of the 
mandatory provisions of that section by refusing to appoint a 
tribunal to decide the question does not bring into play the juris- 
diction of the civil court. Servothema Rao v. Tbe Chairman, 
Muricipal Council, Saidapet, I. L. R. 47 Mad. 585 dissented from. 
Bbsishenkear Nanaba: v. The Munscipal Car poration of Bombay, 
I. L. R. 31 Bom. 604 referred to. 

Where the plaintiff instituted a suit for a declaration that 
the election of the Chairman by the District Board was Hlegal 
on the ground that the election took place before he was retucn- 
ed from his constituency and he was therefore deprived of his 
right to participate in the election of the Chairman, and the 
plaintiff’s application to amend the plaint by alleging that the 
Local Government declined to appoint a tribunal in accordance 
with the provisions of Sec. 35(3) of the District Boards Act was 
refused by the District Judge. Held, on second appeal, that 
the right, the infringement of which was complained of in the 
present suit, owed its existence to the District Boards Act, and the 
tribunal appointed under Sec. 35(3) had exclusive jurisdiction to 
decide whether the Chairman had been duly elected, and the Civil 
Court had no jurisdiction to determine the question of the vali- 
dity of the election of 2 chairman in the event of the Local Gov- 
ernment refusing to appoint a tribunal. It is well settled that 
where the statute which creates the right also prescribes a parti- 
cular remedy for the infringement of that ‘right, that remedy 
and that remedy alone can be pursued by the person complaining 
of the infringement of the right for the redress of the alleged wrong 
done to him. Abdur Rebmen v. Abdur Rebman, I. L. R. 47 
All. 513 (F.B.) applied. 

SECOND APPEAL from a decree of H. G. Smrru Eso., District 
Judge of Agra, reversing a decree of MauLVI MANZOOR AHMAD 
Kuan Munsif. 


Shiva Prasad Sinba for the appellant. 

S. K. Der and Bhagwati Shankar for the respondent, 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—The question of law that arises in the pre- abal 
sent appeal is whether a civil court has jurisdiction to try a suit Abmed, J. 


*S. A. 467 of 1930 i 
39 : 
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challenging the validity of the election of a chairman of a District 
Board. Such a suit is undoubtedly a suit of a civil nature and un- 
less the jurisdiction of the civil court to try such a suit is expressly 
or impliedly barred by any provision of law, the suit is in view of 
the provisions of Section 9 of the Code of Civil Procedure, triable 
by the civil court. It is admitted that the jurisdiction of the 
civil court is not expressly barred by any enactment having the 
force of law, but it is contended on behalf of the defendant-res- 
pondent that Section 35 (3) of the District Boards Act (Act 


- No. X of 1922) passed by the Local Legislature impliedly bars 


the cognizance of such a suit by a civil court. If this contention 
is well founded, this appeal must fail and the decision of the lower 
appellate court dismissing the suit brought by the plaintiff-appel- 
lant must stand, otherwise we shall have to decide the further ques- 
tion whether the lower appellate court was right in rejecting an 
application for amendment of the plaint filed by the plaintiff- 
appellant in that court, in circumstances hereinafter specified. 

The suit giving rise to the present appeal was for a declara- 
tion that the election of Rai Bahadur Munshi Amba Prasad, 
defendant-respondent, as chairman of the District Board of Agra 
on January 8, 1932, was “void and illegal and ineffectual”, and 
for a permanent injunction restraining him from acting as chair- 
man of the Board. The facts that led to the election of the defen- 
dant are all admitted, and are as follows:— 


The District Board of Agra consists of 28 elected and 2 no- 
minated members. The Local Government fixed December 5, 
1931, for the “general election” of the non-Muslim members for 
all the constituencies of the District Board, and December 7, 1931, 
for the election of the Muslim members of the Board, in exercise 
of the powers vested in it by Section 26-A of the District Boards 
Act. The Local Government also fixed January 8, 1932, as the 
date for the election of a chairman of the Board, in pursuance 
of the provisions of Section 35-A(1) of the Act. Elections did take 
place in all the constituencies on December 5, 1931, except in 
Iradatnagar constituency. In that constituency, on account of a 
breach of the peace, the Returning Officer had to stop the poll 
when the voting was in progress. There were two candidates in 
that constituency, viz., the plaintiff-appellant and a* gentleman 
named Mawasi Lal. Mawasi Lal had, upto the time of a. closing 
of the poll, secured more votes than the plaintiff-appellant. The 
Muslim members of the Board were also elected by all the consti- 
tuencies on December 7, 1931. In accordance with the election 
rules the returns of the general election in all the constituencies in- 
cluding Iradatnagar were forwarded to the Local Government. 
The result. of the elections of all the constituencies except Iradat- 
nagar was published by the Government in the Government 
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Gazette. As regards Iradatnagar, the Local Government directed 
that a fresh election be held. Accordingly, fresh nominations were 
invited for that constituency and an election was held on January 
27, 1932. In that election the plaintiff-appellant was elected and 
the fact was notified in the Government Gazette. In the mean- 
time the Board met on January 8, 1932, to elect a chairman. 
There were two candidates, viz., (1) Rai Bahadur Munshi Amba 
Prasad, defendant-respondent, and (2) Raja Bahadur Khushalpal 
Singh. The total strength of the Board on January 8, 1932, was 
of 27 elected members and 2 nominated members. Out of the 
29 members 28 were present at the meeting and Rai Bahadur 
Munshi Amba Prasad secured 16 votes and the Raja Bahadur got 
only 12 votes. The result was that Rai Bahadur Amba Prasad 
was elected Chairman by a majority of 4 votes. As no non- 
Muslim member for the Iradatnagar constituency had been elect- 
ed upto January 8, 1932, no non-Muslim member representing 
that constituency took part in the election of the chairman. The 
plaintiff’s case was that the Local Government had no power to 
fix a date for the election of 2 chairman prior to the election of 
the members of all the constituencies, and that- as in consequence 
of the election of a chairman on January 8, 1932, before the elec- 
ton in the Iradatnagar constituency had taken place, he was dep- 
rived of his legal right to participate in the election of the chair- 
man, the meeting of the Board that took place on January 8, 1932 
was illegal and “ultra vires” and the election of the defendant 
as chairman was void and illegal. The suit was filed on February 
10, 1932. 

The defendant-respondent contested the suit inter alia on the 
ground that the civil court had no jurisdiction to try the suit and 
that, in accordance with the provisions of Section 35 (3) of the Dis- 
trict Boards Act, the question of the validity or otherwise of his 
election as chairman could only be taken cognizance of by a 
tribunal appointed by the Local Government for the purpose of 
deciding that question. Section 35 (3) runs as folows:— 

When there is 2 question whether the chairman of a Board 
has been duly lected or nominated under Sub-section (2) the 
Local Government shall refer it for final decision to a tribunal 
consisting of a person or persons qualified to be appointed as 
Judges of the High Court who shall be appointed by the Local 
“Government. 

It appears that the plaintiff-appellant has a brother named 
Dr. Ishwari Prasad who was elected as a member of the Board 
from a certain constituency on December 5, 1931. He addressed 
a letter to the Local Government on January 19, 1932, stating 
that the election of the defendant as chairman was void and re- 

uesting the Government to refer the matter to a tribunal for 
decision The Government despatched a reply on February 9, 


SHEHE 
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1932, refusing to appoint a tribunal. It is to be noted that the 
suit was filed the very next day, viz., on February 10, 1932, and 
it is admitted that till the date of the institution of the suit 
the reply had not been received by Dr. Ishwari Prasad and that 
the plaintif was not aware of the refusal of the Local Govern- 
ment to appoint a tribunal. 

The Munsif overruled all the pleas urged in defence includ- 
ing the plea of jurisdiction and passed a decree declaring that the ~ 
election of the defendant-respondent as chairman of the District 
Board of Agra was invalid, and restrained him by a permanent 
injunction from acting as chairman. In determining the question 
of jurisdiction raised by the defendant, he did not confine himself 
to a consideration of the provisions of the District Boards Act, 
but freely drew upon the proceedings of the United Provinces 
Legislative Council which culminated in the amendment of the 
Act in 1929 by the addition of Clause (3) to Section 35 quoted 
above, and summarised the result of his investigations as follows:— 

It appears to me that there are two principles underlying this 
enactment (District Boards Act). Firstly, that the executive 
should not have a final say in respect of disputes about the 
election of a member or a chairman. Secondly, either for speedy 
determination of the dispute or to prevent the money flowing 
to the pockets of the lawyers, as was remarked by certain mem- 
bers in the Council, the matter is not to be litigated in regular 
courts in a regular manner 

He felt impressed by the absence of any provision in the 
Act as regards the procedure to be followed on an election peti- | 
tion questioning the validity of the election of 2 chairman analog- 
ous to the provisions in the Act prescribing the procedure for 
the decision of an election petition questioning the validity of the 
election of 2 member of the Board. He then proceeded to quote 
in his judgment (from the proceedings of the Legislative Coun- 
cil of U. P. December 19, 1929, Vol. XLV No. 6) what he 
characterized as the interpretation put on Section 35 (3) by the 
Hon’ble Minister for Local Self Government and noted that that 
interpretation commended itself to him. He pointed out that to 
uphold the defendant’s contention would be to hold that 

the ultimate authority lies with the executive which may re- 
fuse to appoint a tribunal and an aggrieved person like the plain- 
tiff shall have no remedy. This would be going against a prin- 

ciple which... ... underlies the laws of the District Boards. 

He ¢ held that 

so long as a tribunal is not appointed, the jurisdiction of the 
civil courts in my opinion is not taken away. . 

The defendant-respondent went in appeal to the lower 


appellate court. The appeal was heard and decided by the learn- 


ed District Judge. An application for amendment of the plaint 
was presented in his court on behalf of the plaintiff, the appellant 
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before us. By the amendment the plaintiff sought further to al- 
lege that the cause of action, apart from the dates mentioned in 
the plaint, also arose on February 9, 1932, when the Local Govern- 
ment refused to appoint a tribunal in accordance with the provi- 
sions of Section 35 (3) of the District Boards Act. 


The learned District Judge held that, as in the plaint there 
was no reference to the refusal by the Local Government to 
appoint a tribunal for the decision of the question of the validity 
of the election of the defendant as a chairman and as the fact of 
the refusal by the Government to nominate a tribunal was not 
within the knowledge of the plaintiff when he filed the suit, the 
suit as brought was impliedly barred by Section 35 (3) of the Act. 
He did not decide the question whether if the fact of the refusal 
by the local Government to appoint a tribunal was known to the 
plaintiff before he filed the suit, and if that refusal was pleaded as 
giving to the plaintiff a cause of action for a suit in the civil court, 
the civil court would or would not have had jurisdiction to decide 
the matter. But he thought that the proposed amendment would 
change “the entire nature of the cause of action” and as the appli- 
cation for amendment had been made at a very late stage, he re- 
fused to grant the same. The result was that he allowed the ap- 
peal filed by the defendant and dismissed the plaintiff’s suit. 


In second appeal before us it is argued by the learned counsel 
for the plaintiff-appellant that, in the circumstances of the present 
case, the learned District Judge erred in rejecting the application 
for amendment and that, in order finally to settle the controversy 
between the parties, the proposed amendment ought to have been 
allowed, and the District Judge should have approached the ques- 
tion of jurisdiction of the civil court on the assumption that the 


Local Government had, prior to the institution of the suit, refused - 


to appoint a tribunal, though it was bound to do so in accordance 
with Section 35(3) of the Act. It is pointed out by the learned 
counsel that to refuse the amendment prayed for would be to invite 
the plaintiff to institute a fresh suit on the allegations contained in 
the plaint with the addition of the fact that the Local Government 
had, on February 9, 1932, refused to appoint a tribunal for decid- 
ing the question of the legality of the election of the defendant as 
chairman of the Board, and this would mean waste of public time 
and inordinate delay in the decision of a matter which, on grounds 
of public policy, should be speedily settled and decided. 


As we are satisfied that the jurisdiction of the civil court to try 
a suit challenging the validity of the election of a chairman of 2 
District Board is impliedly barred by Section 35 (3) of the District 
Boards Act and that even an arbitrary disregard by the Local 
Government of the mandatory provisions of that section by refus- 
ing to appoint a tribunal to decide the question does not bring into 
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play the jurisdiction of the civil court, we refrain from expressing 
an opinion on the question whether the District Judge was right in 
refusing to allow the proposed amendment. 

The plaintiff sought redress in the present suit with respect to 
the infringement of his right as an elected member of the Board 
to participate in the election of the chairman. This right is vest- 
ed in 2 member by Section 35-A of the District Boards Act. But 
for the provisions contained in the Act, the right to elect a chair- 
man could not and did not exist in a member of the Board. It 
follows, therefore, that the right, the infringement of which was 
complained of in the present suit, owes its existence to the District 
Boards Act, and it is well settled that where the statute which 
creates the right also prescribed a particular remedy for the in- 
fringement of that right, that remedy, and that remedy alone, can 
be pursued by the person complaining of the infringement of the 
right for the redress of the alleged wrong done to him, vide Abdur 
Rabinan v. Abdur Rahman: 

The District Boards Act is a self contained Act containing 
exhaustive provisions for the constitution of Boards, for the pre- 
paration of electoral rolls, for the election of members and chair- 
man of the Board, for the manner in which the validity of the 
elections of members and chairman can be called into question, and 
the tribunal by which such questions are to be determined. So far 
as election petitions questioning the validity of the election of a 
member of the Board are concerned, there are detailed provisions 
in the Act as regards the form and presentation of such petitions 
and the procedure to be followed at the hearing of such petitions 
and it is provided by Section 19 of the Act that 

except so far as may be otherwise provided by this Act or by 
rule the procedure provided in the Code of Civil Procedure, 1908, 
in regard to suits shall, so far as it is not inconsistent with this 
Act or any rule, and so far as it can be made applicable, be 
followed in the hearing of election petitions. `’ i 
Then follow certain provisions which are immaterial for our pre- 
sent purposes. It is true, as pointed out by the Munsif, that 
Chapter IO of the Act that deals with the election of a chairman 
does not contain any provisions analogous to the provisions of 
Section 19 which find a place in Chapter II of the Act which is 
headed as “constitution of Boards”. But the mere omission by 
the legislature to prescribe the procedure to be followed by the 
tribunal appointed by the Local Government in accordance with 
Section 35 (3) of the Act does not lead to the conclusion that 
the legislature intended impliedly to give jurisdiction to the civil 
court to determine the question of the validity of the election of 
a chairman in the event of the Local Government refusing to 
appoint a tribunal. On the other hand, the omission appears to 
1L L R. 47 AlL 513 
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be deliberate and suggests that the legislature, in its discretion, 
thought fit not to trammel the tribunal by technical rules of pro- 
cedure and to let the tribunal have a free hand in expeditiously 
deciding the question of the validity of the election of a chair- 
man. And the reason for it is not far to seek. Delay in the 
decision of the question whether a member of the Board has or has 
not been duly elected does not matter much. The Board, not- 
withstanding the pendency of such dispute, can and does go on 
functioning and it is provided by Section 69 (1) that 

no vacancy in a Board or in a committee of a Board, shall vitiate 

any of its acts or proceedings. 

But important functions of the Board have to be discharged 
by the chairman and the Act clothes him with, and casts on him, 
powers and duties of far-reaching importance, and delay in the 
decision of the question of the validity of his election may be dis- 
astrous and might lead to grave complications. By Section 4 of 


the Act it is provided that the Board shall be a body corporate . 


having perpetual succession 
vested with the capacity of suing and being sued in its corporate 
name of acquiring, holding and transferring property..... 
and of entering into contracts. 

The Board in most cases acts through its chairman and it is, 
therefore, expedient that the controversy regarding the validity 
_ of the election of such an official of the Board should not remain 
pending for a long time and that the doubt on the point should 
be set at rest as speedily as possible. If jurisdiction with respect 
to such matters is vested in the civil courts the inevitable delay 
that takes place in the final decision of civil suits is bound to 
occur with- the result that the whole administration of the Board 
would be paralysed while questions of academical interests are be- 
ing discussed in civil courts. It appears to us, therefore, that the 
legislature has reserved the question of the validity of the elec- 
tion or nomination of the chairman of a Board for final decision 
by a tribunal appointed by it without prescribing the procedure 
that the tribunal may be bound to fie. 

It is unnecessary to pursue this discussion further, for if 
the law is clear it is our duty to give effect to it without attemp- 
ting to enquire into the reasons for the enactment, and in this 
- connection we may point out that the learned Munsif was whol- 
ly wrong in appealing to the proceedings of the Legislative Coun- 
cil and the so-called interpretation put upon Section 35 (3) by 
the Hon’ble Minister for Local Self Government in order to decide 
the question of jurisdiction raised by the defendant. It cannot 
be doubted that the right of a member to vote in the election of a 
chairman is the creation of the District Boards Act and that that 
Act prescribes that the dispute as to the validity of the election 
of a chairman is to be decided by a tribunal appointed by the 
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Local Government. It follows, therefore, that 

except so far as otherwise expressly provided or necessarily im- 

plied, that tribunal’s jurisdiction to determine those questions is 

exclusive 2 

and 

it is an essential condition of those rights that they should be 

determined in the manner prescribed by the Act, to which they 

owe their existence. In such a ‘case there is no ouster of the 

jurisdiction of the ordinary Courts for they never had any; 

there is no change of the old order of things; 2 new order is 

brought into being. 
vide Bhsisbankar Nanabbai v. The Municipal Corporation of 
Bombay’. We find it difficult to believe that the legislature, while 
providing that a tribunal appointed by the Local Government 
should be seized of the matter, intended that the civil court should 
also have, so to say, dormant jurisdiction to decide the question 
and that that jurisdiction is to become active the moment the 
Local Government refuses to appoint a tribunal. ' If the legisla- 
ture wanted not to bar the jurisdiction of civil courts and not to 
give exclusive jurisdiction to the tribunal appointed by it, noth- 
ing would have been easier than to give expression to such an in- 
tention by express words in the enactment. The inconvenience 
that would result by conceding jurisdiction to the civil court can 
better be imagined than described. The Local Government may 
for reasons, that appear convincing to it, delay the appointment 
of the tribunal. An aggrieved member may in the meantime file 
a civil suit and then a tribunal is appointed by the Local Govern- 
ment. What is to happen in such a case? Is the civil suit to be 
stayed or to continue and what is to happen if the decisions of 
the tribunal and of the civil court are contradictory? If the 
civil court was to have concurrent jurisdiction with the tribunal, 
one would have expected provisions in the Act concerning these 
questions and these matters could not have been left to be at large 
at common law. The omission in the Act to provide for such 
contingencies leads to the inevitable conclusion that the legislature 
did intend to bar the jurisdiction of the civil courts in such 
matters. 

The view that we take is opposed to the view expressed in 
Sarvothema Rao v. The Chairman, Municipal Council, Saidapet. 
In that case Wallace, J., while dealing with Rule 31 of the Election 
Rules under the Madras District Municipalities Act (V of 1922) 
which lays down that 


if any question arises as to the interpretation of the rules, other- 
wise than in connection with an election enquiry, the question 
shall be referred to the Local Government, whose decision shall 
be final 
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observed that 

eae, E OEE EE E E I Gs Cie aes add iven 2 
decision ...... I am clear that the civil court would have 
no jurisdiction ...... But where the proper tribunal has 


declined jurisdiction and the aggrieved party is thus bereft of 
his statutory and constitutional remedy, it is the province of the 
civil court, as a court of Equity, to fill che vacuum created and 
to exercise the jurisdiction which the proper tribunal has failed 
to exercise. 

With due deference and for the reasons given above we are 
unable to agree with that decision. When the legislature has 
prescribed a particular method for the redress of an alleged wrong 
that method alone is open to the aggrieved party and in such a 
case the civil court has no jurisdiction to deal with the matter 
reserved by the legislature to a i agra appointed tribunal. 

We hold, therefore, that jurisdiction of the civil court 
to try the suit giving rise to the present appeal was impliedly 
barred and we accordingly dismiss this appeal with costs. 


Appeal dismissed. 


LAKSHMI NARAIN RAI (Plaintiff) 
VETSHS 
DIP NARAIN RAI (Defendant) * 


Conrt-Fees Act (VII of 1870), Schedule II, Art. 17 (ti) and Sec. 7 (iv) 
(c)—Plaini—Relief/—"On account of the fact thet decree in 
certain suit is ineffectual, 1 may be declared that plaintiff is owner?— 
Court-fee payable on two declerations—No cansequential relief 
prayed for—Civil Procedure Code, Sec. 115—Esroneons order 
for payment of. deficient court-fee—"Case decided”—High Court 
can interfere in revision. 

Where a court-fee of Rs. 10 was paid on the original plaint 
which prayed for a relief that it may be declared that the plaintiff 
was the owner in posseanon of the property in suit, and the amen- 
ded prayer read as follows:—“On account of the fact that the 
decree in suit... . is according to law null and void, illegal and in- 
effectual, Panay be diad ere. ...” held, that the effect of the 
imiendment was tovadd to the relief euvinally: prayed a prayer 
for a further declaration that the decree in suit. ... was in- 
effectual against the plaintiff, for which he must pay a further 
court-fee of Rs.10. Lalw Rem v. Bebu Lal, 1932 A. L. J. 684 
distingutibed, 

An order determining the question whether in additional court- 
fee should be paid or not, marks the termination of 2 definite 
stage of the suit and settles the controversy between the parties 
on the particular point, and is therefore an order deciding a case, 


and the High Court can interfere in revision with an erroneous 


*Civ. Rev. 385 of 1932 
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order of the Court below for payment of deficient court-fee as the 
order amounts to a failure to exercise a jurisdiction vested in that 
Court. Dodds v. Sakrews, 36 I. C. 831; Reni Kulendai y. In- 
dren Remasweml, A. I. R. 1928 Mad. 416 relied on. ` 

Crv Revision from a decision of Basu Harpreo SINGH, 
City Munsif of Azamgarh. | 

Krishna Murari Lal for the applicant. 

K. L. Misra for the opposite party. l 

The judgment of the Court was delivered by 

KiscH, J.—The question raised in this application for revision 
is what is the correct.court-fee payable on the applicant’s petition 
of plaint in which he seeks a declaration that he is the owner in 
possession of certain zemindari property. 

The plaint recites that suit No. 24 of 1901 was instituted by 
the plaintiff when a minor under the guardianship of his mother 
Lo get possession of the said property in respect of which Mangala 
Prasad Rai, the half brother of the plaintiff’s grand-father and 
the father of the defendant, had got his name entered in the 
revenue papers on the death of Mst. Ram Dei Kuar, the widow 
of the plaintiff’s grand-uncle. It further avers that this suit had 
been struck off through the collusion of the Mukhtar Khas of the 
plaintiff's mother with Mangala Prasad Rai and that the latter bad 
caused an appeal to be preferred and a compromise to be entered 
into in the appellate court bya person incompetent to enter into 
a compromise on behalf of the minor plaintiff. The allegation in 
the plaint is that his compromise decree was obtained by fraud. 

The relief prayed for in the plaint as originally preferred was 
that it may be declared by the court that the plaintiff is the owner 
in possession of the property in suit. A court-fee of Rs.10 was 
paid on the plaint. Thereafter the plaintiff applied for the plaint 
to be amended by the addition of certain words at the beginning 
of the prayer for relief. The amended prayer read as follows:— 

~On account of the fact that the decree in suit No. 24 of 1901 is 

according to law null and void, illegal and ineffectual, it may be 

The court below held that by the insertion of these words 
the plaintiff was asking for the cancellation of the decree in suit 
No. 24 of 1901 and, this being a consequential relief, an ad 
valorem court-fee should be paid based on the value of the pro- 
perty concerned. ‘The learned Munsif relied for this view on the 
decision of the Full Bench of this Court in Kallu Ram v. Babu 
Lal. 


The correctness of the order of the learned Munsif is chal- 
lenged by the plaintiff in the present application for revision on 
: 11932-A. L. J. 684 
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the ground that the relief asked for is still only one of declaration 
and that no consequential relief is prayed for. It is contended on 
behalf of the applicant that the only effect of the amendment of 
the plaint is that two declarations are now asked for, firstly, that 
the decree in suit No. 24 of 1901 is null and void as against the 
plaintiff, and, secondly, that the plaintiff is the owner of property 
in suit, and that accordingly only the court-fee payable in respect 
of prayers for mere declaration need be paid. ‘The learned coun- 
sel for the applicant has stated before us in express terms that the 
consequential relief of the cancellation of the compromise decree 
is not asked for and that the applicant is prepared to take the con- 
sequences of the failure to ask for such consequential relief what- 
ever they may be. 

In view of these clear statements by the applicant’s counsel 
it seems to us that his contention -as to the court-fee payable must 
be accepted. It has been held by this Court in a very similar 
case that a suit for a mere declaration that a compromise and a 
decree on its basis are null and void is not to be deemed one in 
which consequential relief is prayed. Radha Krishna v. Ram 
Narain’. In that case the relief originally prayed and on which 
a court-fee of Rs.10 had been paid was for cancellation of a com- 


promise and the decree based upon it on the allegation that the 


plaintiff was 2 minor and that he was not bound by the compro- 
mise and decree which were obtained by fraud. On objection 
being raised the plaintiff amended his plaint to the effect that it 
be declared that the petition of compromise and the decree were 
ineffectual as against the plaintiff and that he was not bound there- 
by. It was held by a Bench of this Court that the plaint as amen- 
ded was sufficiently stamped, the suit as framed being to obtain a 
declaratory decree where no consequential relief was prayed. It 
was further held that the question of court-fee must be decided on 
the plaint and the decision is not affected by the question whether 
the suit is maintainable under Section 42 of the Specific Relief Act 
or by any action subsequently taken by the plaintiff to obtain an 
injunction otherwise than by amendment of the plaint. Similarly 
in Brij Gopal v. Suraj Keran? it was held by a Bench of this Court 
‘that, for the purpose of determination of the court-fee, the actual 
‘relief asked for should be looked into, and it is entirely beside the 
consideration of the court whether the suit is likely or not to fail, 
because the plaintiff did not ask for a consequential relief. 

| We are of opinion that the principles laid down in these rulings 
apply to the present case. The case is distinguishable from Kallu 
Rem v. Babu Lal* because in that case there were distinct prayers 
for the cancellation of the mortgage deed impugned in the plaint 
and for the cancellation of the compromise and the decree. 

729 A. L. J. 235 "1932 A. L. J. 466 
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_ In our opinion the effect of the amendment is to add to the 
relief originally prayed a prayer for a further declaration that the 
decree in suit No. 24 of 1901 is ineffectual against the plaintiff, for 
which he must pay a further court-fee of Rs.10. 

It has been contended by the learned counsel for the opposite 
party that no revision lies because the order of the court below 
directing the payment of additional court-fee is merely an interlo- 
cutory order, no case has been decided within the meaning of Sec- 
tion 115 of the Code of Civil Procedure and the plaintiff’s proper 
course was to wait for the dismissal of the suit by disobeying the 
order and then move this Court by way of appeal. 

In our opinion this contention cannot be accepted. In Rsm- 
rup Das v. Mobunt Sitsram Das” it was held by a Bench of the 
Calcutta High Court that the High Court can interfere in revision 
in such interlocutory orders where the orders appear to be a denial 
of jurisdiction. The same view was taken by the Madras High 


Court in Dodda Sannekappa v. Sakravva® in which it was held that 


an order for payment of deficient court-fee was really an order 
declining to entertain jurisdiction unless certain things. were done. 
The High Court can interfere in revision with an erroneous order 
for payment of deficient court-fee and it is not necessary that the 
plaintiff should wait for the dismissal of the suit by disobeying the 
order and then move the High Court by way of appeal or revision. 
A number of earlier decisions of the Madras High Court on the 
subject were reviewed by a bench of that Court in Reni Kulandai 
Pondichi w. Indran Remaswemi Pandia Thevan™ and the compet- 
ency of the High Court to interfere with such an order in revision 
was re-affirmed. The Patna High Court has also interfered in 
revision with similar interlocutory orders in Hukam Singh v. 
Shabab Dis? and Mabsraj Babadur Singh v. Raja Prithichand LaP. 

No case of this Court interfering in revision with an order to 
pay additional court-fee has been brought to our notice, but there 
are certain decisions of this Court which have a bearing on the 
point under consideration. In Jagannath Sabu v. Chedi Sabu 
the question before this Court was whether it could interfere in 
revision with an order refusing to supersede an arbitrator when such 
arbitrator had been appointed without compliance with the pro- 
visions of Section $ of the Second Schedule of the Code of Civil 
Procedure and the Court had refused to supersede him on the appli- 
cation of the aggrieved party. It was held by a bench of this 
Court that the order appealed from was clearly an order deciding 
a case within the meaning of Section 115 C. P. C., and therefore 
the application for revision was competent. In the course of their 
judgment the learned Judges observed that 
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On May 29, 1928, the controversy between the parties was whe- 
ther the arbitration should be superseded or should be continued 
or another arbitrator appointed in place of B. Bhagwati Prasad, 
as desired by the defendant. 'The court settled that controversy 
by its order of that date, which directed that the arbitration 
should continue and B. Ganesh Prasad should act as arbitrator. 
The controversy thus terminated. We think that the order of 
the learned Subordinate Judge in that connection is clearly an 
order deciding a case. 

A similar view was taken in Poran Lal v. Rup Chand. The 
tatio decidendi in these cases is that, where the order of the court 
below disposes of the entire matter in controversy at the particular 
stage of the case, such an order can be made the subject of an appli- 
cation in revision. We think that the same reasoning is applicable 
to the present case and the determination of the question whether 
an additional court-fee should be paid or not marked the termina- 
tion of a definite stage of the suit and settled the controversy be- 
tween the parties on the particular point. 

In our opinion, therefore, the order of the court below is an 
order deciding a case and amounts to a failure to exercise a juris- 
diction vested in that court. Such an order can be the subject of 
an application in revision to this Court. 

It is further contended that this Court ought not to interfere 
as there is another remedy open to the applicant. In the present 
case it is doubtful whether in all circumstances the applicant would 
have another remedy open to him. If the applicant having paid 
the additional court-fee was successful in his suit and the other side 
_ did not appeal, the applicant would have no further opportunity 
to agitate the matter of his wrongly having been called upon to pay 
additional court-fee, even though he might fail to recover his costs 
from the defendant. 

We accordingly allow the application in revision with costs and 
direct that the plaint be admitted on the payment within two 


months of a further sum of Rs.10 as court-fee. 
- Application allowed 


129 A. L. J. 682 
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RAM NATH TULSHI RAM (Plaintiff) 
VeTSUS 
SALIG RAM (Defendant) * 

Provincial Small Cause Court Act (IX of 1887), Sec. 25—Judgment 
delivered without framing issues an questions raised by the pleadings 
—Only plaintiffs statement recorded—Whether decision according 
to lew. 

In order to find out whether there has been a decision in ac- 
cordance with law it is necessary for the High Court to be satis- 
fied that the judge of the Small Cause Court has come to his 
decisions judicially and not arbitrarily. Rejdeo v. Nath Prashad 
Misra, 28 A. L. J. 1090 followed. 

Where the judge of the Small Cause Court did not frame 
issues on the questions raised by the pleadings and the decision 
of the judge did not follow inevitably from the statement of the 
plaintiff, and that was all the evidence that there was on the file, 
beld, that the judge did not proceed according to law, and the 
High Court should interfere in revision. The judge should have 
framed the issues raised by the pleadings, and should have recorded 
the evidence or at any rate made notes of the evidence of both 
parties, even if the judgment itself did no more than barely fulfil 
the requirements of Or. 20, R. 4 C. P. C. 

Civ Revision from an order of Basu BRIJ BEHARI Lat, 
Small Cause Court Judge of Allahabad. 

Haribans Sahai for the applicant. 

Shiva Prasad Sinba for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This is an application for the revision of an 
order of the Judge of the small cause court of Allahabad decreeing 
the plaintiff’s suit with costs against the assets of Pancham, if any, 
in the hands of the defendant. The application is made on the 
ground that the decree should have been made a personal decree 
against the defendant Salig Ram, and it is based on the allegation 
that the Judge has not proceeded according to law. 

The plaint shows that the plaintiffs’ firm sued the defendant 
firm Pancham Salig Ram, and that dealings have been going on 
between the two firms for several years and finally claims that a 
sum of nearly Rs.700 is due from the defendant firm to the plain- 
tiff on the account books. The name of the defendant firm ac- 
cording to the plaint was Pancham Salig Ram. Pancham however 
died before the suit was instituted, and the plaintiff’s case was that 
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Salig Ram was liable for the debts of the firm because he had been 
a member of the firm during his father’s life-time. This is not de- 
finitely stated in the plaint, but it has been put to me in argument 
that this was the case, and it appears to me to be an inference that 
may be drawn from the plaint. The defence was that Salig Ram 
was a minor during his father’s life-time, that he had never been a 
member of the firm, and that he was in no sense personally liable 
for the debts of the firm, if indeed there was a firm at all. The 
Judge of the small cause court framed only one issue, viz.: “Is the 
defendant liable for the claim?” and his decision was contained in 
three lines. “Held the defendant is not personally liable for the 
claim. The suit is decreed with costs against the assets of Pancham, 
if any, in the hands of the defendant.” The record shows that the 
only evidence recorded was the statement of the plaintiff. 

Under Section 25 of the Provincial Small Cause Courts Act 
the High Court may interfere in revision where the decree or order 
made in the court of small causes is not “according to law.” It 
has been argued in this case that as the Judge did not frame issues 
on the questions raised by the pleadings, viz., whether there had 
been a firm Pancham Salig Ram, whether Salig Ram had been a 
member of that firm or had been a minor during the life-time of 
his father etc., and as it was necessary to decide these issues before 
adjudicating on the claim, it cannot be said that he proceeded ac- 
cording tolaw. The judgment itself does not show how he reached 
his decision, and a reference has been made to the decisions of two 
learned Judges of this Court in Malik Rabmat v. Shiva Prasad’ 
and Rajdeo v. Nath Prasad Misra? in which it has been held that 
a Judge of. the small cause court must indicate in his judgment that 
he has applied a judicial mind to the case. 

I have been referred on the other side to pronouncements of 
other Courts, e.g., to High Courts of Calcutta and Madras in 
Protap Chundra Dutt v. Abbimanini Surin? and K. M. Komappa 
Kurup v. Velayichettichair* in which the High Courts relying on 
the strict provisions of Order XX, Rule 4(1) C. P. C. have held 
that it is not necessary for the judgment to contain more than the 
points for determination and the decision thereon. 

In the present case it appears that there was more than one 
point for determination, that is to say, more than one issue had to 
be determined before the Judge could come to a judicial decision 
on the plaintiff's claim. What these issues were I have already in- 
dicated. If therefore the judgment is defective on a strict inter- 
pretation of the rule, I think it is evident that this Court ought to 
interfere in revision. I must add, however, that the view that has 
been taken in this Court goes a good deal further than this, and if 
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I may say so with respect, I am fully in agreement with the deci- 
sions that have been pronounced by the learned Judges of this 
Court in the cases that I have referred to above. It is necessary 
for the High Court to satisfy itself that there has been a decision 
in accordance with law, and in order to find out whether there has 
been a decision in accordance with law it is necessary for the High 
Court to be satisfied that the Judge of the small cause court has 
come to his decision judicially and not arbitrarily. If it had ap- 
peared that the issues were framed properly on the pleadings, and 
the evidence recorded or notes at any rate of the evidence of both 
parties made by the Judge, it would have been easy for this Court 
to ascertain on what the decisions are based, even if the judgment 
itself did ‘no more than barely fulfil the requirements of Rule 4 of 
Order XX. In the present case the decision of the Judge may be 
perfectly correct, but it is not one that follows inevitably from the 
statement of the plaintiff, and that is all the evidence that there is 
on the file. The Judge may have considered the issues raised by 
the pleadings, but there is nothing on the record to intimate that 
he has done so. For all these reasons I think that he has not pro- 
ceeded in this case according to law, and that there has been no 
proper trial. I therefore allow the application with costs, set aside 
the decree and order of the court below, and direct that the case 
be re-admitted and tried in accordance with law and in the light 
of the above remarks. 

- Application allowed 


7 


ABDUL AZIZ KHAN (Defendant) 
VETSHS 
_ KANIZ FATIMA AND ANOTHER (Plaintiffs) * 
Registration Act (XVI of 1908), Sec. 35 (1) (c)—Person executing 
document dead—Registering Officer eutharised to register—When 
all legal representatives admit the execution. 

Reading Sub-clauses (1) (c) and (3) (c) of Sec. 35 of the 
Registration Act together it is clear that where the person execu- 
ting the document is dead, the registeri officer is not authorised 
to register the document until ali the legal representatives of the 
deceased person appear before him and admit the execution. - 

First APPEAL from a decree of MauLvi MUHAMMAD FARD- 
UDDIN AHMAD KHAN, Subordinate Judge of Shahjahanpur. 


P. L. Banerji and Shiva Prasad Sinha for the appellant. 
S. Majid Ali, S. N. Sebai and H. M. Zakir Ali for the res- 


 pondents. - 


Bennet, J. 


- The judgment of the Court was delivered by 
BENNET, J.—This is a first appeal by the defendant Abdul 
*F. A. 395 of 1929 


A.Le J.R. HIGH COURT 319 


Aziz Khan against a decree of the learned Subordinate Judge of 
Shahjahanpur awarding the plaintiffs, who are the two sisters of 
the defendant, possession of a half share of the property of their 
deceased father Abdul Jalil Khan, and of their brother, also de- 
ceased, Mohammad Amin Khan, and of their deceased mother, 
and granting a declaration that a deed of waqf alleged to have been 
executed by their deceased father, Abdul Jalil Khan, on June 27, 
1926 was not genuine and was not executed by Abdul Jalil Khan. 
The sole question before us in appeal is the allegation of the appel- 
lant that the deed of waqf is genuine and was executed by his 
father. Abdul Jalil Khan died a month and a half after the alleged 
' execution of this document, the date of death being August 6, 
1926. The deed of waqf was not registered during the lifetime 
of Abdul Jalil Khan and no satisfactory reason has been given 
as to why registration was not made during his lifetime. It was 
only after his death that the alleged deed was produced before the 
Sub-Registrar for registration. The document was on an un- 
stamped paper and here at once suspicion is aroused because if the 
document had been concocted after the death of Abdul Jalil, one 
of the difficulties in the ways of the persons forging the document 
would have been to obtain a properly stamped paper bearing a date 
during the lifetime of Abdul Jalil. Stamp vendors have to endorse 
the date of sale, and a stamp vendor will not willingly lend himself 
to an entry of a wrong date of sale as he has also to show in his 
register what stamp papers he has sold on each date. Accordingly 
it is much easier for a person concocting a document after the 
death of the alleged executant to concoct a document on an un- 
stamped paper. The document was taken to the collector after the 
death of Abdul Jalil and the necesary stamp duty was paid. Abdul 
Jalil had been a munsarim of the Civil Court at Shahjahanpur, and 
he was well aware, as one of the attesting witnesses Barkatullah 
Khan says, that it was necessary to execute this deed of waqf on a 
stamped paper. The reason given by the attesting witnesses as to 
why this was not done is that Abdul Jalil did not know whether 
the proper rate of duty was four annas or eight annas or one rupee 
per cent ad valorem. ‘This is a matter which Abdul Jalil could 
easily have found out, and he made no attempt to ascertain the 
correct amount of duty and have a properly stamped paper. The 
next point which arouses suspicion is the circumstances under 
which the document was registered. It was produced before the 
Sub-registrar by the defendant, who was at that time the sole survi- 
ving son of Abdul Jalil But there were also the two plaintiffs, 
the two daughters of Abdul Jalil alive. These three persons cons- 
tituted the legal representatives of Abdul Jalil. Section 35 (1) (c) 
of the Registration Act states that if the person executing the docu- 
ment is dead, and his representative or assign appears before the 
41 
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registering officer and admits the execution, the registering officer. 


- shall register the document as directed in Sections 58 to 61 in- 


clusive. Now it is not stated in the section that if one of several 
representatives appears and admits execution, that the Sub-Regis- 
terar should register the document. It is provided in Section 35 
(3) (c) that if any person by whom the document purports to 
be executed is dead, and his representative or assign denies its 
execution, the registering officer shall refuse to register the docu- 
ment. We consider that these two sections together mean that 
the Sub-registrar should have before him the admission of all 
the legal representatives of a deceased person before he should pro- 
ceed to register a document. The Sub-registrar did not in the 
present case adopt that course. If he had adopted it the plain- 
tiffs would clearly have denied the execution, and in that case the 
Sub-registrar should have refused to register, leaving the matter 
for the defendant to apply to the district registrar to endeavour 
to prove that the document had been duly executed by Abdul 
Jalil deceased. It is not for 2 Sub-registrar to hold such an en- 


‚quiry. It is for a District Registrar to enquire into that matter. 


We consider therefore that the document was registered by the 
Sub-registrar when he was not authorised to register it. This 
document’ was next used by the defendant in mutation but the 
defendant did not apply to the mutation court to send any notice 
to the plaintiffs. On the contrary he merely made an applica- 
tion in his own name against the name of his deceased father, and 
obtained 2 mutation order from the Tahsildar as an undisputed 
case. It is stated that the document was produced in that muta- 
tion proceeding and afterwards taken away by the defendant. 
The next difficulty of the defendant arose from the fact that his 
sisters Were apparently determined to insist on their rights and on 
September 18, 1928, his sisters filed the present suit. The defen- 
dant did not file his written statement until after considerable 
delay. On January 10, 1929, when he did so, he did not produce 
the deed of waqf. He tells a story that he went to a friend of his 
who was the central nazir in Budaun, and was introduced by that 
friend to B. Shiv Narain Jafa, an advocate of Budaun, to whom 
he gave several papers including this deed of wagf during the 
Christmas holidays of 1928, and on his return after the Christmas 
holidays he found that this paper had the most important part 
of it missing. The portion which remains contains a list of pro- 
perty and the signatures of attesting witnesses and the endorse- 
ment of the Sub-registrar. The vakil in question gives evidence 
to the effect that he gaye.the document to his clerk and that this 
part of the document must have been lost in his office. But his 
evidence is far-from convincing, and we are of opinion that the 


whole of this evidence is merely intended to relieve the defendant 
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of the difficulty of producing a document which would be pro- 
bably held to be a forgery. As the document stands there is one 
very remarkable point about it which has escaped the attention of 
tbe lower court, and that is that according to the copy of the 
office of the Sub-registrar there should be a signature of the exe- 
cutant Abdul Jalil Khan immediately before the thumb impres- 
sions and signatures of the attesting witnesses. But in Ex. Z 
which is that original part of the document, there is no such 
signature of the executant. The document therefore would fail 
on the ground that it does not bear any signature or thumb im- 
pression of the alleged executant. We consider therefore that 
this alleged waqfnama would fail on three grounds, firstly, that 
execution is not proved, secondly, that it was not properly regis- 
tered, and, thirdly, that it does not bear any signature or thumb 
impression of the alleged executant. We therefore consider that 
the decision of the court of first instance was correct, and we dis- 
miss this first appeal with costs. 

Appeal dismissed 
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JEHANGIR SHAPOORJI TARAPOREVALA (Plaintiff) 


VETSHS 
REVEREND SAVARKAR (Defendant)* 


Evidence Act, Sec. 92, Prowso (2)—Lease—Collateral contract—Lease 
silent—W beither oral contract can be proved—Privy Council— 
Practice—Concurrent findings on issues of fact—When conclusive. 

Where the lessee wanted to prove an oral agreement whereby 
the lessor promised to inform the lessee of any concrete offer from 
any intending purchaser before the lessor could close with that 
offer, and giving the lessee a chance of then purchasing on pre- 
ferential terms free from brokerage, and the lease was completely 
silent as to any such right, beld, that under Sec. 92, Evidence 
Act, evidence of such 2 collateral contract, if there were such, 
would not be excluded, though it would be strange to omit such 
a condition if it had been agreed. 

On issues of fact concurrent findings should be conclusive, 
unless indeed where the enforcement of the rule would work obvi- 
ous injustice, or the violation of some principle of law or produce. 
The importance of the rule is to discourage bringing before the 
Privy Council issues of fact in which the appellant has failed in 
two Courts. 

APPEAL from a decision of the High Court of Judicature at 

Bombay. : 

R. K. Chappell, K.C., W. Wallach and S. P. Kbambatta for 
appellant. : 
~P. C. A. 114 of 1931 
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A. M. Dunne, K.C. and M. A. Jinnah for the respondent. 
The following judgment was delivered by 


Loro Wricerr—The appellant in the case is a photographer 
who in 1913 took a lease for ten years of certain premises owned 
by the Bombay Tract and Book Society, hereinafter called the 
Society, and later, in 1925, took a renewal of that lease for a further 
ten years from 1923. In 1927 the Society sold the property, sub- 
ject to the appellant’s leasehold interest, to one Kavarana. ‘The 
appellant claims that this sale was in breach of an obligation under- 
taken to him by the Society in 1913 in consideration of his entering 
then into the lease, and he claims specific performance as under that 
obligation. ‘The respondent is sued as secretary of the Society 
which is a charitable society in Bombay, formed according to its 
Memorandum of association to circulate religious tracts, and man- 
aged by a committee, and with three trustees in whom its property 
was vested with powers of disposal. The secretary was named in 
the regulations as the proper person by whom the Society was to 
sue or be sued. ‘The Society, who owned the house in question, 
retained certain portions for its own use, and leased to the appellant 
under the lease of February 11, 1913, certain portions of the 
ground and first floor and the whole of the second and third floors: 
by the lease the lessors covenanted (inter alia) to do all heavy re- 
pairs. The appellant’s claim as set out in paragraph 3 of the plaint, 
is as follows:— 

The said Society thereupon promised to the plaintiff that before 
selling the said building to a third party it would offer to sell the 
said building to the plaintiff at the net price free from brokerage 
obtainable from such intending purchaser, thus giving to the plain- 
tiff the right of first refusal and the plaintiff in return promised 
to take the major part of the said building on a long lease upon 
terms and conditions orally agreed upon between the parties. 

In the proceedings a further or alternative claim was set up, 
expressed as follows in Issue No. 7:— 

Whether the assurance mentioned in the letter of 9th May, 
1927, from Athavle to the plaintiff amounted to an agreement - 
on the part of the Society to give the plaintiff a right of first 
refusal in regard to the purchase of the property. 

There is an obvious difference on the face of it between these 
two allegations. A right of first refusal, which is a vague expres- 
sion, imports prima facie no more than an obligation to give a rea- 
sonable opportunity of buying to the appellant if or when the 
Society should desire to sell, whereas the alleged oral agreement 
involves the Society informing the appellant of any concrete offer 
from any intending purchaser before the Society could close with 
that offer, and giving the appellant a chance of then purchasing on 
preferential terms free from brokerage. The peculiarity of this 


A. L J. R. "privy COUNCIL 323 


case is that there is nowhere to be found in the various documents 
passing between the two parties, or in the leases or in the Society’s 
minutes, any record or indication of any such bargain as the appel- 
lant alleges to have been orally made until the appellant wrote on 
September 10, 1927, after he had been informed of the completion 
of the sale to Kavarana; nor is there any written reference even to 
“a right of first refusal” until 1926. The appellant sought to 
prove his case by the oral evidence of himself, supported by that of 
Mr. Smith, who was the Society’s secretary from 1912 until 1923, 
and also from inferences which he sought to draw from happenings 
between the parties between 1913 and 1927. ‘The appellant de- 
posed that he had spent Rs.30,000 on taking possession under the 
Jease and had only done so on the faith that he should have this 
additional right, so that the premises could not be sold away from 
him against his will. His evidence was that he had said to Mr. 
Smith that he would only take a lease and‘sink capital if he had the 
first refusal, and that Mr. Smith came back and assured him that the 
Society agreed that if and when they sold the premises they would 
give him the right of first refusal. Mr. Smith corroborated, and 
said he told him “the committee had agreed to give him the first 
refusal if they wanted to sell.” Mr. Smith further said in cross- 
examination, “The first agreement [sc. in 1913] was simply that 
he [sc. the appellant] should have the first refusal. In 1918 or 
1919 we discussed the matter, and it was agreed that as we were 
dealing direct with one another the price should be less brokerage 
.... I cannot say if I put this before the committee.” The appel- 
lant, however, said, “There was no new agreement in 1919 to give 
me the first refusal.” The minutes of the Society for 1912 and 
1913 had been destroyed by white ants, but Mr. Smith cannot swear 
that any such agreement as is alleged was embodied in the minutes; 
there is nowhere any written note of it. As against the evidence 
of the appellant and Mr. Smith, Mr. Athavle, an advocate—now 
Coroner of Bombay—a member of committee of the Society in 
1912 and 1920 and subsequently at all material times president, and 
Mr. Aston, now Judicial Commissioner in Sind and in 1912 a magis- 
trate in Bombay, and a member of the committee at all material 
times till 1921, both deposed that they had never heard of any such 
condition being agreed, though if it had been they must have heard 
of it. Mr. Aston adds: “I think the secretary brought to the 
attention of the committee that appellant was a photographer and 
it would be hard if he had to turn out and lose his fittings. I think 
the committee agreed to give him notice of any sale to an intending 
purchaser that he might be able to bid. I do not recollect his being 
given any right to buy in preference to any other person.” The 
Trial Judge was favourably impressed by this witness. What he 
states may well explain the genesis of the idea that the appellant 
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was given any contractual right. This would. well explain why 

there was no written record in the lease of any such right, because 
no right was understood. It is true that under Section 92 of the 
Indian Evidence Act evidence of such a collateral contract, if there 
were such, would not be excluded, though it would be strange to 
omit such a condition if it had been agreed. The Trial Judge 
acquits all the witnesses of any intention to give other than truth- 


. ful evidence. But, taking all the evidence in the sense most bene- 


ficial to the appellant, their Lordships are of opinion that no such 
contract as the appellant alleges in paragraph 3 of his plaint is esta- 
blished. The obvious inference from the evidence appears to be 
that a friendly assurance was given to the appellant that in the 
event of the Society contemplating a sale of the property every 
consideration would be given to him as sitting tenant, so that he 
would have a fair opportunity of purchasing if so minded. Nor 
is the appellant’s case strengthened by the subsequent happenings. 
In 1918 the Society had some idea of selling the property, and the 
appellant was informed of an offer the Society had received. ‘The 
idea fell through: the appellant stated he was not then prepared to 
buy, the price being too high for him. A draft lease was prepared 
to meet the case, in the appellant’s interests, of the property being 
then sold, but was not executed. In 1919 the Society again consi- 
dered the question of selling the property, and the appellant was 
informed of an offer which the Society had received from a third 
Party to purchase at Rs.2,10,000, and he offered to buy at 
Rs.2,06,000. In his letter he stated that the difference was “the 
usual 2 per cent to be paid to my friends who have brought about 
the sale. I mention this just in order to satisfy you that I-am will- 
ing to pay you just the same amount of money as any outside pur- 
chaser would pay you to whom you would be selling the property.” 
This last observation appears to be inconsistent with the appellant’s 
present claim. The Society abandoned the project of selling be- 
cause of the difficulty of obtaining for themselves other accommo- 
dation. ‘The lease expired in 1923, and a new lease at an increased 
rent for ten years from 1923 was executed after considerable dis- 
cussion on August 21, 1925; this lease is completely silent as to 
any such right as is alleged. The appellant states that no reference 
was made during these discussions to any right of first refusal, and 
Mr. Athavle says the same. The next material date is August, 
1926, when, owing to the ravages of white ants, a joist fell, and it 


' was obvious that the whole building needed very serious repairs. 


By that time the Society. was in financial difficulties, and as they 
could not find money for the repairs it became urgent to sell, 
though the market had fallen very seriously since 1919. Mr. 
Athavle wrote to the then secretary on October 4, 1926, that he 
had told the appellant about the position and assured him that if he 
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wished to buy the building they would give him preference over 
other would-be purchasers if his offer was reasonable. The appel- 
lant said in evidence that about this time Mr. Athavle refe to 
the appellant’s right of first refusal, but this Mr. Athavle denied. 
A little later the sale was put into the hands of Gilbert Lodge and 
_ Company, house agents. In March, 1927, a certain amount of 
shoring up had been done, and the appellant was informed by letter 
that the Society hoped to be able to sell the building at once. On 
May 6, 1927, by letter, the appellant was informed of an offer of 
14⁄4 lakhs, which apeared to have become abortive, and was invited 
to make a definite offer; he made no offer, but pressed for repairs. 
On May 9, 1927, Mr. Athavle used, in a letter of that date to the 
appellant, the words relied on as a separate promise in Issue No. 7:— 
“In intimating to you the state of repairs [that is in 1926] I told 
you that our only alternative was to sell the building, and we asked 
Mr. Gilbert Lodge [the house agent] to find a purchaser. I also 
assured you that we would give you the first refusal, and I adhere 
to that assurance even now.” On May 20, 1927, Mr. Athavle 
wrote again to the appellant making 2 definite offer to sell at 1 lakh, 
adding, “It is now for you to come to a decision.” The appellant 
did nothing, but continued to press for urgent repairs, which the 
Society continued to execute to the extent of about Rs.4,000 until 
August 17, 1927. The appellant has remained in possession under 
the lease. 

Their Lordships have carefully considered the whole of the 
correspondence of which these letters form a part and cannot find 
any such agreement as the appellant alleges. They cannot agree 
with the conclusion of the Acting Chief Justice, who holds not only 
that there was an agreement in the letter of May 9, 1927, but that 
there was consideration in that the appellant forebore in considera- 
tion of the Society’s promise to insist on his right under the lease to 
have repairs executed. In fact, he insisted on repairs, and repairs 
‘were done, and there is no evidence that the assurance given by Mr. 
Athavle was given in return for any reciprocal promise from the 
appellant. It may be that the Society would have been bound by 
any promissory acts of Mr. Athavle, at least on the ground of his 
having ostensible authority. But the question does not in their 
Lordahips judgment arise. 

On August 14, 1927, the appellant and Mr. Athavle had a dis- 
cussion, in which the appellant stated that his engineer had advised 
him that the building was not worth more than Rs.65,000. Mr. 
Athavle says, but the appellant denies, that the appellant then 
stated he would not give more; in any case Mr. Athavle next day 
accepted an offer from Kavarana of Rs.75,000, and at that price 
the property was sold to Kavarana on September 5, 1927, after 
some difficulty due to the fact that Kavarana wanted vacant posses- 
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sion; but as the Society could not give it, Kavarana purchased sub- 


- ject to existing leases. It was not till September 10, 1927, that the 


appellant put forward in clear terms for the first time the claim he 
has maintained in this action. 

Their Lordships have thought it better to set out the history 
in full, but their conclusion on the whole case is that the appellant 


has failed to make out the contractual obligation which he alleges, 


either as entered into in 1923 or at any date. As to the assurance 
contained in the letter from Mr. Athavle on May 9, 1927, even if 
the words were construed as being a contract to give a first refusal 
that would only mean a contract to give the appellant a reasonable 
chance of buying and that chance in their Lordships’ opinion was 
duly given. But their Lordships do not for the reason given hold 
that there ever was any obligation. 


On the main claim in the action—that is, the claim set out in 
paragraph 3 of the plaint—there are concurrent findings of fact 
adverse to the appellant. That in their Lordships’ judgment would 
in itself be sufficient to defeat this appeal; their Lordships have exa- 
mined the whole history in some detail, because in regard to Issue 
No. 7 the question is rather one of law, and in any case there are 
not on that issue concurrent findings of fact; accordingly the whole 


. case had to be considered in order to deal with that issue. But 


their Lordships must not be taken to have in any way failed to give 
effect to the rule that on an issue of fact concurrent findings should 
be conclusive, unless indeed where the enforcement of the rule 
would work obvious injustice, or the violation of some principle of 
law or procedure. ‘The importance of the rule is to discourage 
bringing before this Board issues of fact in which the appellant has 
failed in two courts. The present case as regards the issue to which 
the rule applies, affords 2 complete illustration of the wisdom of the 
rule. Apart from their decision on the merits, their Lordships’ are 


for dismissing the appeal on that issue simply on the ground of the 


concurrent findings. 

In the result, notwithstanding the able argument of Mr. 
Chappell, their Lordships’ judgment is that the appellant has failed 
on all points, and that the appeal should be dismissed with costs. 

They will humbly advise His Majesty accordingly. 

Appeal dismissed 

T. L. Wilson and Co.—Solicitors for the appellant. 

Hicks, Arnold end Bender—Solicitors for the respondent. 
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PRIVY COUNCIL 
RAM CHARAN DAS (Plaintiff) 
Versus 
NAURANGI LAL anv orHers (Defendents)" 
Limitation Act, Sec. 144—Math—Mabaent creates an interest to endure 
beyond his life—Starting point for the period of Itmitation—Hindn 

Laew—Relizions Endowmeni—Powers of Mabent—Permenent lease 

or absolute grent of property (without necessity) —Validity of. 

A Mahant has power (apart from any question of necessity) to 
create an interest in property appertaining to the Math which will 
continue during his own life, or to put it perhaps more accurately, 
which will continue during his tenure of office of Mahant of the 
Math, with the result that adverse possession of the particular pro- 
perty will only commence when the Mahant who had disposed of it 
ceases to be Mahant by death or otherwise. Where the disposition 
by a Mahant of an item of the property appertaining to the Math 
endures beyond his life, e.g., 2 grant of a permanent lease or an 
absolute grant of the property, it is good, but good only during 
his tenure of office of Mahant. Vidya Varsh v. Balusemi Ayyar, 
48 I. A. 302, Subbaiya Penderen v. Mobsmad Mustapha Marac- 
yer, 50 I. A. 295 explained and followed. 

Where the disposition or assignment by 2 Mahant consists of a 
disposition or assi nt of the Math and its properties, such an 
assignment is void and would in law pass no title, with the result 
that the possession of the assignee is perforce adverse from the 
moment of the attempted assignment. Gnanasambanda Pendara 
Sennadhi v. Velu Pandaram, 27 I. A. 69, Demoder Das v. Lakban 
Das, 37 I. A. 147 explained. 

APPEAL from a decision of the High Court of Judicature at 
Patna. 
A. M. Dunne, K. C. and J. M. Parikh for the appellant. 

L. DeGruyther, K. C. and W. Wallach for the respondents. 


The following judgment was delivered by 


Lord RussELL or Ka.LowEN—The question for determina- 
tion on this appeal is whether the plaintiff’s suit is barred by limi- 
tation. 

The relevant facts must first be stated. In December, 1909, 
one Rampat Das was the Mahant of a Math situated at Paliganj in 
Patna district. On December 21, 1909, he executed a mukerreri 
or permanent lease of some 70 acres of land to Munshi Naurangi 
Lal under which the latter paid a premium and an annual rent to 
the Mahant. On February 13, 1911, he executed a sale deed of 
the land subject to and with thé benefit of the lease to Musammat 
Sampat Kuer in consideration of Rs. 900. Each document states 
that it is executed by the Mahant for the expenses and necessities 
of the Math, but in view of the findings at the trial these state- 

*P, C. A. 92 of 1931 
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Cam ments may be disregarded, and it must be taken that neither of 
—— these ents was executed for legal necessity or was for the 
—— benefit of the Math or the deities installed therein. 
Ram CHARAN Mahant Rampat Das died in or about July, 1913. On`his 
Das death one Sant Das took possession of the Math claiming to be 
Navranar Mahant, but on February 20, 1916, by registered deed he 
Lat surrendered all his rights to the plaintiff, who was and is the 
Log Mahant of a Math at Ramdih Baga. The registered deed included 
Resell of the 70 acres. The plaintiff claimed that Rampat Das had died 
Killowrs without leaving behind any disciple, and that in those circum- 
stances he, as Mahant of the Ramdih Baga Math, was entitled to 
take possession of the Paliganj Math (which was subordinate to 
and a branch of the Ramdih Baga Math) and all properties apper- 
taining to it. Their Lordships, however, are not now concerned 
with any question of title, because both the Courts below have 
found that the plaintiff is the person in actual possession of the 
Paliganj Math and as such entitled to maintain a suit to recover 
property not for his own benefit but for the benefit of the Math. 
The plaintiff instituted the present suit on May 27, 1924, 
against the lessee, the purchaser and the husband of the purchaser, 
Claiming possession of the 70 acres as property appertaining to the 
Paliganj Math and mesne profits. 
A number of contentions were raised by the written state- 
ments, the two main ones being (1) that the 70 acres were the 
. personal property of Rampat Das, and (2) that the suit was barred’ 
by the Limitation Act. The first contention failed completely. 
The 70 acres undoubtedly appertained to the Math. ‘The second 
contention failed at the trial and it is the sole contention which 
survived before the Board. The Subordinate Judge held that the 
suit was not barred and gave the plaintiff a decree. 


On appeal, the High Court decided that the suit was barred. 
- Both Courts agreed (and rightly) that Article 134 of the Limita- 
tion Act did not apply. The only Article applicable is Article 
144. This article, which applies to a suit “for possession of im- 
movable property or any interest therein not hereby otherwise 
specially provided for,” prescribes as the period of limitation 
‘twelve years from the time “when the possession of the defendant 
becomes adverse to the plaintiff.” 

The question then resolves itself into this: did the possession 
of the relevant defendant become adverse to the Math or to the 
Mahant as representing the Math at the date of the relevant assu- 
rance or at the date of the death of Rampat Das? 

The Subordinate Judge held the latter date to be the correct 

date, and the suit to be within the 12 years. The High Court 
held the former date to be correct and the suit to be barred. 

The Subordinate Judge, it would seem, reached his conclusion 
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upon the footing that the title to the property was in the Mahant Crm 
and not in the idols. His view was that, had the title been in the —~ 
idols, the act of alienation would have been a challenge to the 
title of the idols and the limitation period would begin to run from Rax Cuan 
the act of alienation; but since (as he found) the title was in the 
Mahant, possession only became adverse when a new title came Navnana 
into existence, the owner of which had not approved of the lx 
alienation. He came to this conclusion upon the authority of gon 
the cases of Vidya Varuthi v. Balusami Ayyar! and Mabenth Rom- Resell of 
rup Gir v. Lal Chand Marwar? distinguishing the case of Damo- "lowes 
der Das v. Lakban Das’. 

The judges of the High Court, in deciding that the period of 
limitation ran from the date of alienation, delivered a most pains- 
taking and elaborate judgment, in the course of which all available 
authorities were reviewed and considered. They held that two 
cases before this Board (Gnaonsambanda Pandara Sannadhi v. Velu 
Pandaram* and Damodar Das v. Lakban Das, had affirmed the 
view that in a suit to recover the property of an idol or a Math 
the starting point for the period of limitation was the date of the 
alienation and not the date on which the successor of the alienor 
assumed office. They also held that the authority of those cases 
was in no way affected by the later decision of this Board in Vidya 
Varuthi’s case. 


Their Lordships do not think that it is necessary to follow 
the learned judges of the High Court in their examination of the 
older authorities, but they must point out that the cases in 27 
J. A. 69 and 37 I. A. 147 were both of them cases in which the 
assignment or disposition consisted of an assignment or disposition 
of the Math and its properties. Such an assignment was void 
and would in law pass no title, with the result that the possession 
of the assignee was perforce adverse from the moment of the 
attempted assignment. Vidya Varuthi’s case, however, was the 
case (as here) of a disposition by the Mahant of an item of proper- 
ty appertaining to the Math, the disposition being in the form of 
a grant of a permanent lease. The disposition was one not made 
for necessity and so was beyond the powers of the Mahant to grant, 
But in delivering the judgment of the Board, Mr. Ameer Ali 
‘used this most relevant and important language:— 

In view of the argument it is necessary to discover when, ac- 
cording to the plaintiff, his adverse possession began. He was let 
into possession by Mahant No. 1 under a lease which purported 
to be a permanent lease, but which under the law could endure 
only for the grantor’s lifetime. According to the well-settled 
law of India (apart from the question of necessity which does not 
here arise) a Mahant is incompetent to create any interest in res- 
148 L A. 302 93 P. L. T. 352 
337 L A. 147 “27 L A. 69 
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pect of the Math property to endure beyond his life. With regard 
to Mahant No. 2, he was vested with a power similarly limited. 
He permitted the plaintiff to continue in possession and received 
the rent during his life. The receipt of rent was with the know- 
ledge which must be imputed to him that the tenancy created by 
his predecessor ended with his predecessor’s life, and can, therefore, 
only be properly referable to a new tenancy created by himself. 
It was within his power to continue the tenancy during bis life, 
and in these circumstances the proper inference is that it was so 
continued, and consequently the possession never became adverse 


until his death. 
In other words, a Mahant has power (apart from any ques- 
tion of necessity) to create an interest in p appertaining to 


the Math which will continue during his own life, or to put it 
perhaps more accurately, which will continue during his tenure of 
office of Mahant of the Math, with the result that adverse posses- 
sion of the particular property will only commence when the 
Mahant who had disposed of it ceases to be Mahant by death or 
otherwise. 

If this be right, as it must be taken to be, where the disposi- 
tion by the Mahant purports to be a grant of a permanent lease, 
their Lordships are unable to see why the position is not the same 
where the disposition purports to be an absolute grant of the pro- 
perty; nor was any logical reason suggested in argument wh 
there should be any difference between the two cases. In 
case the operation of the purported grant is effective and endures 
only for the period during which the Mahant had power to create 
an interest in the property of the Math. 

The same view is apparent in a later judgment of this Board, 
viz, Subbaiya Pandaram v. Mobemad Mustapha Marecayer'. 
The disposition in that case was a sale in 1898 of land devoted to 
charitable purposes, under an execution decree against the person 
who was the trustee of the charity. In the year 1913 the person 
who was then trustee of the charity sued to recover the property 
from the purchaser at the execution sale, or those claiming under 
him. It was held, not unnaturally, that the purchaser’s possession 
was adverse from the date of the sale; but in delivering the judg- 
ment of the Board, Lord Buckmaster, after referring to a case in 
38 I. A. 76 and to Vidya Varuthi’s case, said:— 


In each case they relate to the effect of an attempt on the part 


of a trustee to dispose of the property by a permanent mukerrari 

lease: This he has no power to do, though he is at liberty to dispose 

of it during the period of his life, and a grant made for a longer 
period is good, but good only to the extent of his own life interest. 

It follows, therefore, that possession during his life is not adverse. 

This is a clear statement that a Mahant is at liberty to dispose 

of the property of a Math during the period of his life and that a 

“so L A. 295 a 
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grant purporting to be for a longer period is good to the extent 
of the Mahant’s life interest. Here again their Lordships think 
that the reference to life is upon the footing that the Mahant con- 
tinues during his life to hold that office. 

It will be observed that the statement is in no way confined 
to the grant of a lease, but covers the case of a purported out and 
out grant of the property. Whatever the intended duration of 
the attempted grant may be, it is good, but good only for the 
limited period indicated. 

In view of these statements by the Board, their Lordships 
hold that in the present case the lease and the deed of sale of Feb- 
ruary 13, 1911, were good and effective so long as Rampat Das 
continued to be Mahant, and that therefore adverse possession only 
commenced when he died. 

The result is that the plaintiff’s suit is not barred, and the 
appeal succeeds. The decree of the High Court should be set aside 
with costs in that Court, and the decree of the Subordinate Judge 
restored. Their Lordships will humbly advise His Majesty accord- 
ingly. The respondents must pay the costs of this appeal. 

Appeal allowed 

Watkins and Hunter—Solicitors for the appellant. 

Hy. S. L. Polak and Co.—Solicitors for the respondents. 
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HAR PRASAD AND OTHERS (Defendants) 
_VETSHS i 
FAZAL AHMAD anp oTHERS (Plaintiffs) * 

Transfer of Property Act, Sec. 8—Applicability of—A Mobsmmedan 
frensfers property to his mother—Bulk of sale consideration left 
with mother to be spent on charities—Mother executes waqf of pro- 
perty covered by sale deed—Sale beld to be void—Whetber wagf 
valid to the extent of share inherited by mother from ber son. 

One M, 2 Sunni Mohammedan governed by the Hanafi Law, exe- 
cuted a document purporting to be a sale of two villages in favour 
of his mother, and it was recited in the deed that Rs. 10,000-had 
been paid by the mother and as to the balance of Rs. 1,90,000 it 
was stated in the deed that it was left with the mother “ with 
instructions that she should spend it at her discretion in charitable 
purposes for the eternal benefit of my (ie, Ms) soul.” After 
the death of M, the mother executed a waqfnama of the villages 
transferred to her by the sale deed by which she constituted her- 
self the first Mutwalli, and appointed certain persons including 
the present respondent as Mutwallis after her death. The waqt- 
nama began with a recital of the instructions contained in the sale 
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deed, and it was recited in the deed that she had already spent 
Rs. 15,000 in charity, and a charge was created by the deed on 
the income of the waqf property for the payment of Rs. 25,000. 
As a result of the litigation between the heirs of M the sale of 
villages was held to be void as being, under the cloak of a sale, in 
reality a deathbed gift in fraud of the heirs. Held, on a suit by one 
of the succeeding Mutwallis for a declaration that the waqf was 
valid to the extent of one-third share of the mother which she 
had acquired by inheritance from M, that the mother had no in- 
tention of making any contribution to the waqf from her own 
property and there was nothing to suggest any intention on her 
part to do more than to carry M’s scheme into effect, and the 
sale by M and the execution of the waqfnama must be regarded 
as integral parts of one transaction, and the sale being held to be 
void, the waqfnama falls with it. Held, further, that it was doubt- 
fal whether Sec. 8 of the Transfer of Property Act had any appli- 
cation in the present case, but in any event in order to ascertain 
the intention of the lady in executing the waqfnama, the whole 
transaction must be looked at and upon this her intention to settle 
only what she thought had been entrusted to her by her son was 
clear. 

APPEAL from a decision of the High Court of Judicature at 

Allahabad, reported in 1929 A. L. J. 620. 


A. M. Dunne, K. C. and W. Wallach for the appellants. 

L. DeGruyther, K. C. and Dr. Majid for the respondents. 

The following judgment was delivered by 

Sm DiInsHAH MuLia —This is an appeal from a judgment and 
decree dated March 19, 1929, of the High Court of Judicature at 
Allahabad, which reversed a judgment and decree of the Court of 
the Subordinate Judge of Pilibhit dated July 6, 1925. 


The question involved in the appeal is as to the effect of a 
wakinama executed by a Mahomedan purdanashin lady under the 
following circumstances:— 

On August 29, 1912 Manzur Ahmad, a Sunni Mahomedan 
governed by the Hanafi law, executed a document purporting to be 
a sale of two villages, one situated in Pilibhit district and the other 
in Bareilly district, in favour of his mother Rahim Bibi for a consi- 


-deration of Rs.2,00,000. It was recited in the deed that Rs.10,000 


had been paid by Rahim Bibi. As to the balance of Rs.1,90,000, 
it was stated in the deed that it was left with Rahim Bibi “with 
instructions that she should spend it at her discretion in charitable 
purposes for the eternal benefit of my (i.e., Manzur Ahmad’s) 
50 39 

Manzur Ahmad died on September 2, 1912, leaving him sur- 
viving as his heirs according to Mahomedan law two widows, his 
mother Rahim Bibi, and a paternal uncle Fazal Abmad. On his 
death the widows became entitled between them to one-fourth of 
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his estate, the mother to one-third, and the uncle as a residuary to 
the remaining five-twelfths. 

On June 23, 1913, Rahjm Bibi executed a wakfnama of ‘the 
villages transferred to her by the sale deed by which she constituted 
herself the first mutawalli, and appointed Fazal Ahmad, who is 
respondent No. 1 on this appeal, and three others who are respon - 
dents Nos. 3 to 5 as mutwallis after her death. It was recited in 
the deed that she had already spent Rs.15,000 in charity, and a 
charge was created by the deed on income of the wakf property 
for A payment of Rs.25,000. The material part of the waqfnama 

is as follows:— 

My son Manzur Ahmad, deceased, sold the zamındari property 
in Bhitaura Kalan and _Amkhara mentioned below to me for 
Rs. 2,00,000, took Rs. 10,000 a portion of the consideration money, 
from me and left the remaining amount of Rs. 1,90,000 with me 
as an amount dedicated for religious purposes and authorised me to 
spend the same. Out of the said amount Rs. 15,000 has been spent 
up to this time. Instead of spending the amount of consideration 
after which the charity shall come to an end, it is more beneficial 
to make a ‘waqf’ of the said property and utilize the income 
therefrom in charitable deeds as it will be 2 continual gift and per- 
manent charity. I, therefore, while in a sound state of body and 
mind and of my own accord withdraw my possession from the 
entire 20 biswas ‘asli’ zamindari property in the village of Bhitaura 
Kalan, pargana and district Pilibhit and the entire 20 biswas ‘asli’ 
zamindari property, together with the cultivated lands in mauza 
Amkhera, par Richha, tahsil Baheri, district Bareilly, toge- 
ther with all rights appertaining thereto and make a ‘waqf’ of 
the same in the name of the Almighty. 

After the death of Manzur Ahmad, litigation ensued between 
the heirs, the result of which was that the sale of the villages was in 
December, 1917, held to be void, as being, under the cloak of a sale, 
in reality a deathbed gift in fraud of the heirs. 

The effect of this decision was that Rahim Bibi took nothing 
by the sale deed, but was entitled, as an heir, to one-third of the 
villages, This one-third was sold by her on June 20, 1918, to 
appellant No. 1 and the father of appellants Nos. 2—6. 

The question for decision in the appeal is whether this was a 


good sale, or whether the one-third share of Rahim Bibi had al--_ 


ready been validly disposed of by the wakfnama. 

Rahim Bibi died on August 15, 1921, leaving her surviving 
as her heirs respondents Nos. 2 and 3. 

On September 9, 1924, Fazal Ahmad instituted the suit out 
of which the present appeal arises in the Court of the Subordinate 
Judge of Pilibhit as one of the succeeding mutawallis against the 
appellants and the heirs of Rahim Bibi and the other mutawallis for 
2 declaration that the wakf was‘valid to the extent of the one- 
third share of Rahim Bibi in the two villages which she had ac- 
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quired by inheritance from Manzur Ahmad, and that the sale to 
the appellants, being a sale of wakf property, was void, and for 


other reliefs. 


The appellants alone contested the plaintiff’s claim. They 


H i denied that the wakf was valid to the extent of the one-third 


ee 
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share of Rahim Bibi, and pleaded that Rahim Bibi did not intend 
to create a wakf of what she inherited as an heir of Manzur 
Ahmad. . 

The Subordinate Judge held that there was nothing in the 
deed to indicate that Rahim Bibi intended to create a wakf of two- 
thirds as a vendee from Manzur Ahmad and of the remaining 


= one-third as his heir, and passed a decree dismissing the suit. 


From that decree Fazal Ahmad appealed to the High Court 
at Allahabad. The appeal was heard by Kendall and Niamat- 
Ullah JJ., who delivered separate judgments. * Kendall, J. was of 
opinion that Section 8 of the Transfer of Property Act was deci-- 
sive of the case. That section provides that “unless a different 
intention is expressed or necessarily implied, a transfer of property 
passes forthwith to the transferee the interest which the transferor 
is then capable of passing in the property, and in the legal inci- 
dents thereof.” ‘The learned Judge considered that what was 
transferred by the deed of wakf was “the zamindari property in 
the two villages,” and not the interest which Rahim Bibi had ac- 
quired under the sale deed, and that although the wakfnama could 
not operate on two-thirds of the property, it operated on the one- 
third which Rahim Bibi owned at that date as an heir of Manzur 
Ahmad. On the other hand, Niamat-Ullah, J. was of opinion 
that all that was intended to pass by the wakfnama was what 
Rahim Bibi believed she had purchased from her son, and that the 
wakf did not attach to what she acquired as her son’s heir. The 
learned Judge added that Rahim Bibi was a purdanashin lady, and 
that it was for those who set up the wakfnama to show that the 
consequences that would follow if the sale deed were set aside 
were fully explained to her. 

The learned Judges, assuming apparently that they differed 
only on a question of law, and that the case fell under the proviso 
to Section 98 of the Code of Civil Procedure, referred the following 
question to a larger Bench:— 

Whether the deed of wakf dated the 23rd June, 1913, assuming 
it to be otherwise valid, operates on the onesthird share of Mus- 
sammat Rahim Bibi in villages Bhitaura Kalan and Amkhera, or 
whether it is confined to such estate as she was believed to possess 
in them under the sale deed dated the 29th August, 1912. 

In their Lordships’ opinion it is at least doubtful whether this 
procedure was correct, as the difference of opinion seems also to 


have covered the question raised by Niamat-Ullah, J. as to the 
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necessity for a fuller explanation of the effect of the wakfnama 
to Rahim Bibi, and this was not submitted to the new Bench. 


The appeal, however, on the question so formulated, was 
heard by a Bench of three Judges consisting of the two referring 
Judges and Mukerji, J. Mukerji, J. agreed with the opinion of 
Kendall, J. Niamat-Ullah, J. adhered to the view which he had 
previously expressed. The answer of the majority of the Judges 
was that the wakf attached to the one-third share of Rahim Bibi 
in the two villages. The result was that the appeal was allowed, 
and a decree was passed for the plaintif on March 19, 1929. It 
is from that decree that the present appeal has been brought to His 
Majesty in Council 

The sole question for determination on the appeal is whether 
the waqf attached to the one-third share in the villages which 
Rahim Bibi acquired as heir of her son, Manzur Ahmad. 

In their Lordships’ opinion the sale by Manzur Ahmad and 
the execution of the wakfnama must be regarded as integral parts 
of one transaction, and the sale being held to be void, the wakf- 
nama falls with it. The sale deed imposed upon Rahim Bibi an 
obligation to spend Rs.1,90,000, the balance of the purchase price, 
in charity, and the terms of the wakfnama leave no doubt that she 
executed the latter document in fulfilment of that obligation, and 
that she had no intention of making any contribution to the wakf 
from ber own property. The wakfnama begins with a recital of 
the instructions contained in the sale deed, and after stating that 
Rs.15,000 had already been spent by her in charity, it proceeds to 
say: “I, therefore, withdraw my possession from the entire . 
property and make a wakf of the same in the name of the Al- 
mighty.” That she had no intention of settling anything of her 
own is also clear from the reservation of Rs.25,000 which she had 
paid'as a charge upon the villages to be repaid to her out of the 
income. ‘The scheme was, no doubt, as was held in the former 
proceedings between the parties, a mere device to evade the 
- Mahomedan law, but there is nothing to suggest any intention on 
the part of Rahim Bibi to do more to carry this scheme into 
effect. 

Their Lordships are therefore of opinion that the conclusions 
come to upon this question by the Subordinate Judge and Niamat- 
Ullah, J. are correct. ‘They think it at Jeast doubtful whether 
Section 8 of the Transfer of Property Act has any application in 
the present case, but in any event they are of opinion that in 
order to ascertain the intention of the lady in executing the wakf- 
nama, the whole transaction must be looked at, and upon this they 
think that her intention to settle only what she thought had been 
entrusted to her by her son is clear. l 

Having regard to the conclusion to which their Lordships 
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here come upon the effect of the wakfnama, it is unnecessary to 
deal with the question raised as to the position of Rahim Bibi as 
a anha upon which no issue was raised or tried in the 


Hax “Paasa lower Court. 


TEE ere 





Their Lordships will accordingly humbly advise His Majesty 

‘ that this appeal should be allowed, that the decree of the High 
Court dated March 19, 1929, should be set aside, and the decree 
of the Subordinate Judge dated July 6, 1925, restored. The res- 
pondents must pay the costs of the appellants in the High Court 
and before this Board. 
Appeal allowed 


T. L. Wilson and Co.—Solicitors for the appellants. 
Francis and Harker —Solicitors for the respondents. 


HARGOBIND meee (Decree-holder) 


RAJA MOTI CHAND AND an ee gment-debtor)* 

Civil Procedure Code, Or. 21, R. 86—Decree-bolder purchases property— 
Deducts decretal emount from sale price end pays balence—Anot ber 
decree-bolder entitled to rateable distribution—Decree-bolder to depo- 
sit full sale price, otherwise property to be resold. 

The applicant purchased judgement-debtor’s property at auction 
sale in execution of his decree. Before this sale took place the oppo- 
site party had applied for the execution of his simple money decree 
against the same judgment-debtor. The applicant deducted the 
amount due to him under the decree from the sale price and paid 
the balance in cash. The execution court on finding that the 
opposite party was entitled to rateable distribution directed the 
applicant to pay the sum deducted by him. On the failure of the 
applicant to do so the execution court passed an order that the 
sale in favour of applicant be confirmed, and the sum paid by him 
in cash should be given to the opposite party and for the balance 
to which the opposite party was entitled by way of rateable dis- 
tribution a decree may be passed entitling -the opposite party to 
recover the amount by execution. Held, that as between two 
decree-holders against the same judgment-debtor the court below 
had no authority to pass an order that one decree-holder should 
pay a certain amount to the other decree-holder and the order 
was wrong. In the circumstances the only thing that could be 
done was to annul the sale and to direct the property to be sold 
again so that out of the sale proceeds all persons entitled to rate- 
able distribution may be paid. 

Crv Revision from an order of Banu MATHURA PRASAD, 
Additional Subordinate Judge of Benares. 
Mukbter Abmad for the applicant. 
B. Malik for the opposite parties. 
"Civ. Rev. 426 of 1932 
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The judgment of the Court was delivered by 


Mouxeryi, A. C. J.—These two applications in revision have 
arisen out of the same execution proceedings but the orders were 
passed at two different stages. 


The facts appear to be these. The predecessor-in-title of the 
applicant before us Hargobind Das held a simple money decree 
against one Ram Nath Singh. In execution of that decree a cer- 
tain share of Ram Nath Singh in village Jhanjhupur was put up 
for sale and was sold for Rs.1,900. The sale was held by the 
agency of the Collector as the property was a revenue paying one. 
The decree-holder deducted the amount due to him under the dec- 
ree from the sale price and paid the balance in cash which was a 
sum of Rs.329-1-0. For the amount deducted he granted a cer- 
tificate showing that his decree has been satisfied. Before this sale 
took place the opposite party Raja Moti Chand who held a simple 
money decree against Ram Nath Singh and another had applied 
for the execution of his decree. At his instance the share in 
Jhajhupur described above and another share in another village 
were put up for sale by the Collector and on March 21, 1932 Raja 
Moti Chand purchased the shares for Rs.1,500. 


As the execution cases were pending before the Munsif and 
as the Collector was only Civil Court’s agent to hold sales, the 
papers were forwarded by the Collector to the Munsif. The 
Munsif then discovered two things. First he discovered that 
Hargobind Das had purchased at a higher price than Raja Moti 
Chand and he further discovered that Raja Moti Chand had al- 
ready applied for execution of his decree before the sale at which 
Hargobind Das made the purchase. The learned Judge accor- 
dingly held that the sale in favour of Hargobind Das should stand, 
that the sale in favour of Raja Moti Chand should be cancelled, 
that Raja Moti Chand was entitled to a rateable distribution and 
that Hargobind Das. should in the circumstances pay the entire 
purchase money in cash. The conclusions arrived at by the 
learned Munsif were all correct. 


Under Section 73 of the Civil Procedure Code it is not neces- 
sary for 2 decree-holder to make a specific application for rateable 
distribution. All that is necessary is that he should apply for 
execution and should not have received satisfaction of his decree. 
On June 18, 1932 one of the orders complained of was passed. 
This order was passed on a consideration of MHargobind Das’s 
objection which was to the effect that a decree enforcine a charge 
might have been passed in favour of his predecessor-in-title and on 
that ground ‘Hargobind Das was entitled to keep the sale proceeds 
to himself to the extent of the decree held by him. Obviously this 
contention had no force and was rightly disallowed. The result 
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is that the petition of revision being No. 426 of 1932 altogether 
fails and it is hereby dismissed with costs. 

The second order complained of is dated June 27, 1932. The 
learned Munsif on finding that Raja Moti Chand was entitled to 
a rateable distribution directed Hargobind Das to pay a sum of 
Rs.1,570-7 in cash. Hargobind Das protested against this or- 
der but he said that if the judge was definitely of opinion that his 
order should stand he might be given 3 weeks’ time to pay. The 
three weeks expired but Hargobind Das did not pay the money. 
Thereupon the order of June 27, 1932 was passed. It was to the 
effect that the sale in favour of Hargobind Das was confirmed, 
that the sum of Rs.329-1-0 paid by him in cash should be given to 
Raja Moti Chand and that for the balance to which Raja Moti 
Chand was entitled by way of rateable distribution, namely, 
Rs.1,083-13-0, a decree may be passed entitling Raja Moti Chand 
to recover the amount by execution. The learned Munsif said that 
a formal order should be prepared in terms of the order. 

Now this order of June 27, 1932 has been challenged as passed 
without jurisdiction. There can be no doubt that this order is 
essentially wrong and as between the two decree-holders against 
the same judgment-debtor the court below had no authority to 
pass an order that one decree-holder should pay a certain amount 
to the other decree-holder. : 

The question in the circumstances is what is the proper order 
that the court below should have passed when it found that 
Hargobind Das was either unwilling or unable to pay the money 
in cash. 

It is clear that Hargobind Das had no right to keep the entire 
sale proceeds to himself to the exclusion of Raja Moti Chand who 
was entitled to rateable distribution. In the circumstances the only 
thing that could be done was to annul the sale and to direct 
the property to be sold again so that out of the sale proceeds all 
persons entitled to rateable distribution may be paid. 

We pass this order now and setting ade the order of June 27, 
1932, we set aside the sale dated April 1932 at which Hargobind 
Das purchased the share at Jhanjhupur. The property will be 
resold. ‘The purchaser must pay the price in cash and the sale 
proceeds will be distributed among the decree-holders entitled to 
rateable distribution. As to costs we think that the parties should 
pay their own costs in this Court because the difficulties that 
appeared in the case were not clearly understood by any of the 
parties or the court below and the respondents cannot be held res- 
Ge for the form in which the order was passed by the court 

ow. 


Sele set aside 
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SHADI LAL (Plaintiff) 


VETSHS 
LAL BAHADUR slias JAGDAMBA SAHAI AND OTHERS 
i (Defendants) * 

Hindu Lew— Jolnt family—No presumption thet it possesses joint pro- 
beri y- Merles Charice: of property—Burden of proof —Trans- 
fer of Property Act, Sec. 76 (g)—Claim for interest—Proper 
accounts not kept—To be disallowed. 

Where the father of the respondents had executed a security 
bond in favour of the appellant, and the appellant brought a 
suit against the respondents to enforce the security bond by sale 
of the properties, and there was no allegation in the written state- 
ment that the properties included in the security bond were 
ancestral, beld, that there is no presumption that a family, be- 
cause it is joint, possesses joint property, and it was for the sons 
of the mortgagor to allege and prove that the properties were joint 
family properties. 

Where the mortgagee in possession placed before the court a 
day before the judgment was pronounced, and after the evidence 
was closed, some accounts which apparently were prepared from 
Kbateunis kept by the revenue authorities, and no actual receipts 
from the land were shown in the accounts, beld, that the mort- 
gagee did not comply with the provisions af Sec. 76 (g), T. P. 
Act, and in the circumstances the High Court rightly disallowed 
the claim for interest. 

APPEAL from a decision of the High Court of Judicature at 

Allahabad. 


Dr. Majid for the appellant. 
The other side was not represented. 


The following judgment was delivered by 


SR DrnsHaH MurLa —This is an appeal from a judgment 
and decree, dated November 10, 1926, of the High Court at 
Allahabad which varied a judgment and decree, dated July 31, 
1923, of the Subordinate Judge of Bareilly. 

On December 20, 1905, Munshi Inder Sahai executed a mørt- 
gage of his share of village situated at Bareilly to secure pay- 
ment of Rs. 7,000 lent to him by Rai Kishun Lal at interest at 
the rate of 7 annas per cent. per mensem. 

The mortgage was one with possession, and the mortgagee 
was put in possession of the property on the same day. The 
mortgage was for a term of five years. 

On June 15, 1906, the mortgagor executed a document called 
tamanainama (security bond) by which he created a charge on 
two other properties, the charge to operate if the property mort- 

*P. C. A. 25 of 1929 
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gaged by the deed of 1905 was found to be insufficient for pay- 
ment of the mortgage debt in full. It was stated in the docu- 
ment that both these properties belonged to the mortgagor. 

Some time thereafter the mortgagor died leaving him survi- 
ving two sons, who are the 1st and 2nd respondents before the 
Board, and a widow, who is the 3rd respondent. After his death 
the mortgagee obtained a decree on April 26, 1909, against the 
heirs of the mortgagor for Rs. 679-6-6, being the balance of in- 
terest due upto January 2, 1909, and recovered the amount from 
them. 

Respondents Nos. 4 to 7 are the heirs of the mortgagee, and 
the appellant is the transferee of their interest in all the proper- 
ties. The 8th respondent held a lease of part of the mortgaged 
property from respondents Nos. 4 to 7 at an annual rent of Rs. 
150. The lease expired some years ago, but it was alleged that 
a fresh lease had been granted to him by respondents Nos. 1 to 3. 
Respondents Nos. 9 to 12 are transferees of the interest of res- 
pondents Nos. 1 to 3 in some of the properties. 

On December 20, 1922, the appellant brought the suit out 
of which the present appeal arises in the Court of the Subordinate 
Judge of Bareilly against the respondents to enforce the mortgage 
by sale of all the properties. The amount claimed was Rs. 
14,000, of which Rs. 7,000 was for principal, and the balance for 
interest. 

In their written statement, respondents Nos. 1 and 2 averred 
that “the mortgaged property” was ancestral, and that there was 
no necessity for the loan. They also pleaded that the mortgage 
debt had been paid out of the rents and profits of the mortgaged 
property, and that nothing was due to the appellant. 

Respondents Nos. 4 to 7 also filed a written statement alleg- 


| ing that they had transferred their interest to the appellant, and 


that they were wrongly joined as defendants to the suit. 
Several issues were framed by the Subordinate Judge of which 
the following three only are now material:— 

2. Whether the mortgaged property was the ancestral property 
of Inder Sahai, and whether the debt was incurred for legal and 
family necessity and binding on the sons of Inder Sahai? 

6. Whether the bond is paid up by the usufruct of the pro- 


? 
Ea Whether the plaintiff is entitled to any relief, and if so, 
ünder what terms and conditions? 

Several witnesses were examined on both sides. The Trial 
Judge found on issue No. 2 that the mortgaged property was not 
ancestral, He treated the issue as one confined to the property 
mortgaged by the deed of 1905. He found issue No. 6 in the 
negative, and declared that the amount due under the mortgage 
was Rs. 14,000, to which he added Rs. 766 for costs, and a further 
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sum of Rs. 935-10-8 for interest calculated at the rate of 6 per Gm 
cent. per annum on Rs. 14,000 from the date of suit up to Janu- a 
ary 31, 1924, being the date fixed for redemption. In the result  —— 
he passed a decree for sale of the properties comprised both in the Savr Lax 
mortgage deed and the zemanatnama. ea eee 
The 1st, 2nd and 3rd respondents appealed to the High Court —- 
at Allahabad. The learned Judges of the High Court agreed with * ane 
the Trial Judge on his finding that the property mortgaged by 
the deed of 1905 was not ancestral, but held, differing from him, 
that the properties included in the zemanatnama were ancestral. 
They also held that the appellant had failed to keep such accounts 
as are required of a mortgagee in possession, and disallowed the 
claim both for past and future interest. In the result they varied 
the decree of the Trial Judge by excluding the properties mention- 
ed in the zamanatnama from the order for sale, and by disallow- 
ing all interest. The order of the lower Court as to costs was 
also varied, and directions were given for the costs of the appeal. 
From that decree of the High Court the plaintiff has brought 
the present ap to His Majesty in Council. There was no ap- 
pearance for respondents at the hearing of the appeal before 
the Board. 
Two contentions were raised on behalf of the appellant: (1) 
that the finding of the High Court that the properties comprised 
in the zamanatnama were ancestral was wrong; and (2) that the 
High Court were wrong in disallowing the appellant’s claim for 
interest. 
_ _ On the first point the learned Judges of the High Court said 
in their judgment as follows:— 
An issue was framed as to whether the mortgaged property 
was the ancestral property of Indar Sahai or not, and the Judge 
found that it was not. He appears to have come to this find- 
ing with regard only to the property originally included in the 
mortgage and to have paid no attention whatever to the pro- 
perty covered by the security bond, and yet he has ted the 
plaintiff 2 decree which will enable him to put all e Soens 
to sale. We agree that the property included in the original 
mortgage bond is not ancestral property, but not only is there 
no proof that the house and the property in Maheshpur, which 
is included in the security bond, is not ancestral property, but 
the allegation in the written statement to that effect has never 
been answered even by the plaintiff. 
Their Lordships are unable to find any allegation in the writ- 
ten statement that the properties included in the zemanatnama 
were ancestral. Paragraphs 1, 2, 3, and the first part of para- 
graph 4 of “further pleas” in the written statement, relate solely 
to the property mortgaged by the deed of 1905, and issue No. 2, 
set out above, refers only to that property. The zemaenainama 
is referred to in the latter part of paragraph 4, and the only issue 
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as to that was whether it was “illegal and without consideration.” 
Such being the pleadings and issues, it was not necessary for the 
Trial Judge to inquire whether the properties comprised in the 
zamenainama were ancestral, There is no presumption that a 
family, because it is joint, possesses joint property, and it was for 
the sons of the mortgagor to allege and prove that those proper- 
ties were joint family properties. ‘This, their Lordships think, 
they failed to do. Their Lordships are therefore unable to agree 
with the High Court that the properties included in the zensenat- 
nama were ancestral, 

As to interest, it was urged that the High Court ought not 
to have disallowed the appellant’s claim im toto, and they ought 
to have in any event directed an inquiry into the accounts. 
Their Lordships are unable to accede to this contention. As re- 
gards accounts, it is enacted by Section 76, Clause (g), of the 
Transfer of Property Act, that a mortgagee in possession “must 
keep clear, full and accurate accounts of all sums received and 
spent by him as mortgagee.” No such accounts were kept by the 
appellant or his predecessors, nor were any such filed in Court. 
All that the appellant did was to place before the Court a day 
before the judgment was pronounced, and after the evidence was 
closed, some accounts which ap tly were prepared from Abs- 
faunis kept by the revenue authorities. No actual receipts fram 
the land were shown in the accounts. The receipts as shown in 
the accounts included inter alia the rent payable by the 8th res- 
pondent, which, as already stated, was Rs. 150 per annum. The 
8th respondent was a clerk in the employ of the heirs of the mort- 
gagee, and he admitted in his evidence that the lease to him was 
“nominal,” and that he paid the profits of the land to the heirs. 
Those profits were not shown in the accounts. In the circums- 
tances, their Lordships think that the High Court were right in 
disallowing the appellant’s claim for interest. 

In the result, their Lordships are of opinion that the appeal 
should be allowed in part, and the decree of the High Court, 
dated November 10, 1926, should be varied by ordering that if 
the money realized by the sale of the property mortgaged by the 
deed of December 20, 1905, shall not be sufficient for the pay- 
ment in full of the amount decreed by the High Court, the proper- 
ties comprised in the zamenatnaima dated June 15, 1906, or a 
sufiicient part thereof, shall be sold, and the nett proceeds of the 


. sale shall be applied in payment of the balance due to the appel- 


lant, and their Lordships will humbly advise His Majesty accord- 
ingly. The appellant will bear his own costs before this Board. 
Appeal allowed in part 
H. Shepberd —Solicitor for the appellant. 
T. L. Wilson end Co. —Solicitors for the respondents. 
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PRIVY COUNCIL 
JNANENDRA MOHAN BHADURI AND ANOTHER 


VETSHS 


RABINDRA NATH CHAKRAVARTY* 

Arbitration Act (IX of 1899), Sec. 15—Decree on an eward—Nullity— 
Appncation for execution of decree may be regerded as one for exe- 
cution of eward—Awerd varied by agreement—Minor’s rights not 
varied—Whether can execute. 

The Indian Arbitration Act does not contain any provision for 
making a decree on an award such as is contained in Schedule I, 
paragraph 21, of the Civil Procedure Code. Such a decree, if 
made, is one without jurisdiction, and therefore a nullity and in- 
capable of execution as stich. 

An award under the Indian Arbitration Act on being filed in 
Court can be enforced through the Court in exactly the same 
way as if it was a decree. Where a decree has been wrongly pass- 
ed on such an award, an application for execution of the decree 
may be regarded as one for execution of the award. 

Where the appellants contended that the award as an award 
had ceased to exist by reason of the variation of its terms to which 
some of the ies had agreed, beld, that there was in fact no 
Variation of the rights of the respondent, nor can he as a minor 
be regarded as consenting to the variations with which he was not 
concerned, and there was therefore no reason why he should not 
enforce the award so far as it gave him rights against the appellant. 

APPEAL from a decision of the High Court of Judicature at 

Fort William in Bengal, reported in I. L. R. 58 Cal. 1018. 

L. DeGruytber, K. C. and J. M. Pringle for the appellants. 

A. M. Dunne, K. C. and Parikh for the respondent. 

The following judgment was delivered by 

SR DinsHAH MuLLta—This is an appeal from an order of 
the High Court of Judicature at Fort William in Bengal, dated 

December 11, 1930, which set aside an order of the Third Subor- 

dinate Judge of Hoogly, dated June 29, 1929, and directed that an 

application for execution of a decree presented by the respondent 
to the Court of the Subordinate Judge be entertained as an appli- 
cation for execution of an award. 

The appellants are two of the executors of the will of Rajendra 

Lal Goswami, who died on August 21, 1917. The testator’s 

widow, Annapurna Debi (since deceased), was also an executrix 

of the will. The will is dated November 18, 1916, and it was 

admitted to probate on December 19, 1917. 

*P. C. A. 106 of 1931 
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The appellants are residuary legatees under the will. The 
respondent, the testator’s widow and Radhika Lal Goswami, are 
beneficiaries under the will. 

Disputes arose as to the construction of the will, and by an 
agreement in writing, dated December 22, 1917, the matters in 
difference were referred to the sole arbitration of Byomkesh 


_ Chakravarty. The respondent was then a minor, and was re- 


presented by his father and natural guardian, Bhawani Charan 
Chakravarty. i 


The arbitrator made his award on July 29, 1918. The terms 
of the award more particularly affecting the respondent are con- 
tained in clauses 6 and 10. By clause 6 it was declared that the 
gift to the respondent of the properties mentioned in Schedule 
Ga to the will was good subject to a charge for the payment of 
Rs. 13,063-12-0, and the executors. were directed to make over 
the properties and all documents relating thereto, together with 
all accounts from the date of the death of the testator, to the 
respondent’s father or such other person as may be appointed 
guardian of his person and property. By the same clause, it was 
declared that the respondent was entitled to a life policy mention- 
ed in paragraph 13 of the will. By clause 10, the executors were 
directed to make up an account of all sums received and spent by 
them, and to hand over the balance to such persons as were declar- 
ed entitled thereto. 


On August 1, 1918, the arbitrator filed his award in the 
High Court at Calcutta. The first appellant filed objections to 
the award, but the parties eventually came to terms, and the award 
was modified by two agreements. The only modification which 
might possibly have affected the respondent was that contained 
in clause $ of the first agreement, by which it was provided that 
the properties should be handed over to the respondent’s father on 
his giving security for Rs. 12,000 to the satisfaction of the Regis- 
trar of o High Court, but this was not carried into effect. 

- The first appellant afterwards applied for a decree to the 
High Court at Calcutta, and on February 14, 1919, a decree was 
passed by consent of parties by which it was directed that “the 
said award as modified by the said terms of settlement ought to 
be carried into effect, and the same is ordered and decreed accord - 
ingly.” Copies of the award and of the agreements were annexed 
to the decree. The decree was headed “In the matter of an Arbi- 
tration and in the matter of the estate of Babu Rajendra Lal Go- | 
swami.” i 

No steps were taken by the respondent’s father or any other 
person on his behalf during his minority in the matter either of 
the award or decree. “The respondent attained majority in 
November, 1925, and in July, 1926, he took out a notice of. mo- 
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tion headed in the same way as the decree. The notice is not Gyn 
printed in the record, and their Lordships do not know the precise —— 
terms thereof. It came up for hearing before Greaves, J., and See 
the learned Judge, it would appear, made an order in terms of the Jwanxxona 
notice. The order, however, was set aside on appeal on the Momax 
ground that the reliefs claimed were such as could not be grant- saa 
ed on a notice of motion made under the Indian Arbitration Act. Rasrnpra 


In 1927, the testator’s widow ‘applied for execution of the Bs 
decree of the 14th February, 1919, against the appellants. The 
Subordinate Judge granted execution, and his order was confirmed ™ Ga 
on appeal by the District Judge. The appellants appealed to the 
High Court. The High Court held that the decree was a nullity, 
but that the application might be regarded as one for execution 
of the award, and passed orders accordingly. 

On February 15, 1928, the High Court, on the application 
of the respondent, transmitted the decree of February .14, 1919, 
for execution to the District Judge of Hoogly. On February 2°, 
1928, the respondent made the present application to the Third 
Subordinate Judge of Hoogly for execution of the decree against 
the appellants. The application was in the form prescribed by 
O. 21, r. 11, of the Code of Civil Procedure. In column 10, 
which relates to “the mode of assistance sought for from the 
Court,” it was stated: “It is prayed that possession may be deliver- 
ed to the decree-holder of the properties mentioned in the schedule 
below according to the terms of the award, and orders may be 
passed,” etc. On June 7, 1928, the appellants filed objections tc 
the application. 

The Subordinate Judge passed an order on June 29, 1929, dis- 
missing the application on the preliminary ground that the decree 
was a nullity, as the Court which passed it had no jurisdiction, and 
it could not, therefore, be executed. The respondent appealed 
to the High Court at Calcutta. The learned judges of the High 
Court agreed with the Subordinate Judge in holding that the decree 
was a nullity, but held that the application might be treated as 
one for execution of the award, and directed that it should be en- 
tertained as such. It is from that order of the High Court that 
the present appeal has been brought to His Majesty in Council. 

The powers of a Court in proceedings under the Indian Arbi- 
tration Act, are defined by the Act. Section 11 provides for the 
filing of an award by the arbitrators in Court, Section 13 for 
remitting it to the reconsideration of the abitrators, and Section 
14 for setting it aside. By Section 15 it is enacted that “an award 
on a submission on being filed in the Court in accordance with the 
foregoing provisions shall (unless the Court remits it to the recon- 
sideration of the arbitrators or umpire or sets it aside) be enforce- 
able as if it were a decree of the Court.” No order was made in 
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Crm the present case for remitting the award to the reconsideration of 
—— the arbitrator, nor was the award æt aside. The award, therefore, 
remained filed in Court, and it was enforceable as if it were a decree 


ee of the Court. 
OHAN 
BHADURI The Act does not contain any provision for making a decree 


¥. on an award such as is contained in Schedule If, Paragraph 21 of 
Nee“ the Code of Civil Procedure. Such a decree, if made, is one with- 
Cuaxeavarrr OUt jurisdiction, and, therefore, a nullity. 


Sr Diacheb Their Lordships agree with the view taken by the Courts in 
Melle India that the decree of February 14, 1919, was passed without 
jurisdiction, and was, therefore, incapable of execution as such. 


The respondent, however, as a party to the arbitration, would 
be entitled under the Act to enforce the abitrator’s award through - 
the Court in exactly the same way as if it was a decree. If, there- 
fore, there was an existing award in favour of the respondent, the 
objection to his application was one of form only and not of subs- 
tance, and their Lordships think that it would be in the discretion 
of the High Court to treat it in the way they did. 


The appellants contend that the award as an award had ceased 
to exist by reason of the variation of its terms to which some of 
the parties had agreed. But there was, in fact, no variation of the 
rights of respondent, nor can he as a minor be regarded as 
consenting tb the variations with which he was not concerned. 
There was, therefore, no reason why he should not enforce the 
award so far as it gave him rights against the appellants. 

On the whole, their Lordships are of opinion that the appeal 
fails, and ought to be dismissed, and they will humbly advise His 
Majesty accordingly. The appellants must pay the respondent’s 
costs of the appeal. 


1932 





Appeal dismissed 
Watkins and Hunter—Solicitors for the appellants. 
W. W. Box and Co. —Solicitors for the respondent, 
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PRIVY COUNCIL Crm. 
BISHUNATH PRASAD SINGH (Plaintiff) 1932 
VETSHS Dec. 15 


CHANDIKA PRASAD KUMARI and oTHers (Defendents)* so 
Gift—By Hinds to bis deughter-in-lew—Ex pressed to be for ber ‘swpport BLanussurcn 
end masntenance—Donee to be malik mastakil—Whetber absolute oe ae 
estate conferred. KitLowEn 
Where a Hindu being full owner of certain property made a ,, x 
gift of it to his daughter-in-law, describing the donee to the deed sm Joun 
as malik mastakil, and the gift was expressed to be for her Warn 
“support and maintenance”, and the deed further recited that po, 
the donor or his heirs would have nothing to do with the property; Morra 
held, that the deed conferred upon the donee an absolute estate 
in the property and not one which determined with her death. 
Neulakbi Kunwar v. Jaikishen Singh, I. L. R. 40 All. 575 
followed. 
APPEAL from a decision of the High Court of Judicature at 


Allahabad. i 
L. DeGruyther, K. C. and J. M. Perikb for the:appellant. 
A. M. Dunne, K. C. and W. Wallach for the respondents. 
The following judgment was delivered by 


Lorp BLANESBURGH —In this case many questions were can- p 
vassed in the Courts in India but all, except one, have passed into Bless- 
history. They survive merely as an excuse for the over elaborate °*# 
and bulky record which is before their Lordships. 


The one issue which remains effective concerns a moiety share 
of a taluga known as Jakhanian in the Jaunpur district in the 
Province of Agra which by a registered deed of gift dated Sep- 
tember 16, 1862, was given by Pirthipal Singh, the head of his 
family, to Musammat Balraj Kunwar his daughter-in-law. The 
question is whether that lady had under the deed power to make 
alienations of the property giving to the respondents titles which 
are valid after her death. ‘That question has been answered in the 
afirmative by the Subordinate Judge of Jaunpur and the result is 
embodied in his decree of December 21, 1921, which on appeal 
was affirmed by a decree of the High Court of Judicature at 
Allahabad, dated March 2, 1926. The surviving plaintiff claiming 
under the donor Pirthipal Singh who is long since deceased again 
appeals. ; 


+P, C. A. 43 of 1930 


Covi. 
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The deed in question is short and in terms simple.- Its true 
effect falls to be determined by the construction placed upon the 
following passages from it, read together:— 

A moiety share of ‘taluga’ Jakhania.... belongs to me by virtue 
of purchase made at auction... „As I have attained old age now, 
as it is possible that some dispute might arise after my death, and 
as it is my desire to make some arrangement for the support and 
maintenance of: Musammat Balraj Kunwar, my daughter-in-law, 
I the executant have.... made a gift of the entire above mention- 
ed property ....i¢., the zamindari rights appertaining to-a 
moiety share of the above-mentioned ‘taluga’ to my daughter-in 
law ...for her support and maintenance. I declare and give it 
in writing that the said Musammat should remain absolute owner 
(malik mastakil) of this property under this deed of gift and 
pay the Government revenue. J, the executant, and my heirs 
and representatives neither have nor shall have anything to do with 
the above-mentioned gifted property. If any person brings any 
sort of claim in future it shall be considered false and invalid in 
face of this document. I shall get the name of the said donee to 
be entered in the Government papers under this deed. 

This deed of gift has been most carefully analysed by Mr. 
Justice Lindsay in his judgment in the High Court and therein 
he has set forth with great clarity the reasons which have led him 
to the conclusion that the deed confers upon the donee an absolute 
estate in the property and not one which determined with her 
life.- l 

Their Lordships find themselves in entire agreement with the 
learned Judge. They are satisfied that his reasoning, so far as 
based upon the terms of the deed alone, is correct and that his 
conclusion is completely justified by authority. Nothing said by 
Mr. de Gruyther or by Mr. Parikh for the appellant has weakened 
his judgment in any way, and their Lordships might well leave th2 
matter there. But as they find further support for the learned 
Judge’s conclusion in at least two cases cited to the Board, but not 
specifically discussed by him, they think it may be not without 
advantage shortly to refer to these now. 

` The first is Jogeshwar Narain Deo v. Rem Chund Dutt and 
it has a bearing upon the feature of the deed of gift here to which 
much importance was attached by the appellant. In the deed as 
was pointed out not only do you find the “support and mainten- 
ance” of the donee recited as the purpose of the gift but you find 
that expression repeated also in the words of disposition. 


Now in Jogeshwar Narain Deo v. Ram Chund Dutt the effect 
of a disposition of a 4 annas share in a certain zemindary made by 


171896] 23 L A 37 
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will in favour of the youngest wife of the testator and their son Gm 

was in question. T934 
The words of bequest of the 4 annas share were: “I give to 

you . . . and the son born of your womb for your maintenance,” Freee 

succeeded after an interval by the following words, attached, by 7. 

construction, to the original gift, “and I give to you the power of CTANDIXA 

making alienation by sale or gift.” KUMARI 


Upon these words it was held by the Board es the words gord 
“for your maintenance,” parcel of the words of gift were not - 
sufficient to cut down to life interests only the estates taken by the 
legatees and the reason is stated by Lord Watson in delivering the 
judgment of their Lordships at page 43 :— 

It is no doubt true that the gift of the 4 annas share of Silda 
bears to be made to the Rani and the appellant ‘for your mainte- 
nance’; but these words are quite capable of signifying that the 
gift was made for the purpose of enabling them to live in com- 
fort, and do not necessarily mean that it was to be limited to a 
bare right of maintenance. 

In that case the wider construction was assisted and adopted 
as a result of the words conferring upon the legatees a power of 
disposition by sale or gift. 

But here the donee is described in the deed as “malik musta- 
qil? and the comprehensive intendment of that expression is 
illustrated in the second of the two authorities to which their 
Lordships think it desirable to refer. 

It is the case of Nawakhi Kunwar v. Jaikishan Singh’, where, 
as here, a Hindu being the full owner of certain property made 
a gift of it to his daughter-in-law, describing the donee to the 
deed as malik mastakil. It appears from the argument of counsel 
that the gift was expressed to be for “maintenance” (see p. 576, 
line 13). 

In these circumstances the Court pointed out that this Board 
in Surejmani v. Rabi Nath Ojha’ had held that the word “malik” 
alone, unless there was something definite to the contrary in the 
surrounding circumstances to qualify the meaning of the expres- 
sion indicates an absolute estate. “Here,” they go on, “we have 
the word ‘malik’ followed by the word ‘mastakil’ which even 
makes it stronger.” 

The other indications in this deed pointing in the same direc- 
tion and all discussed by Mr. Justice Lindsay lend to the words in 
the present case a completely compelling force. 


201915] L L. R. 40 All. 575 *30 All 84. 
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Cava. Their Lordships accordingly do not consider it necessary to 

1932 80 further into the authorities, being really well content to accept 

— on the whole matter the reasoning and the conclusion of that 
BuHUNATH learned Judge. 


Prasap SIncH ; 


7. In their Lordships’ judginent the appeal fails, and they will 


Puso humbly advise His Majesty‘that it be dismissed with costs. 
Kuman 


Lord Appeal dismissed 
Blewes- 
burgh Hy. S. L, Polak and Co.—Solicitors for the appellant. 


T. L. Wilson and Co.—Solicitors for the respondents, 
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will in favour of the youngest wife of the testator and their son 
Was in question. 

The words of bequest of the 4 annas share were: “I give to 
you . . . and the son born of your womb for your maintenance,” 
succeeded after an interval by the following words, attached, by 
construction, to the original gift, “and I give to you the power of 
making alienation by sale or gift.” 

Upon these words it was held by the Board that the words 
“for your maintenance,” parcel of the words of gift were not 
sufficient to cut down to life interests only the estates taken by the 
legatees and the reason is stated by Lord Watson in delivering the 
judgment of their Lordships at page 43:— 

It is no doubt true that the gift of the 4 annas share of Silda 
bears to be made to the Rani and the appellant ‘for your mainte- 
nance’; but chese words are quite capable of signifying that the 
gift was made for the purpose of enabling them to live in com- 
fort, and do not necessarily mean that it was to be limited to a 
bare right of maintenance. 

In that case the wider construction was assisted and adopted 
as a result of the words conferring upon the legatees a power of 
disposition by sale or gift. 

But here the donee is described in the deed as “malik musta- 
qil” and the comprehensive intendment of that expression is 
illustrated in the second of the two authorities to which their 
Lordships think it desirable to refer. 

It is the case of Naulakbi Kunwar v. Jaikishan Singh’, where, 
as here, a Hindu being the full owner of certain property made 
a gift of it to his daughter-in-law, describing the donee to the 
deed as malik mastakil. It appears from the argument of counsel 
that the gift was expressed to be for “maintenance” (see p. 576, 
line 13). 

In these circumstances the Court pointed ovft that this Board 
in Surajmani v. Rabi Nath Ojha had held that the word “malik” 
alone, unless there was something definite to the contrary in the 
surrounding circumstances to qualify the meaning of the expres- 
gion indicates an absolute estate. “Here,” they go on, “we have 
the word ‘malik’ followed by the word ‘mastakil’ which even 
makes it stronger.” 

The other indications in this deed pointing in the same direc- 
tion and all discussed by Mr. Justice Lindsay lend to the words in 
the present case a completely compelling force. 
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Crm Their Lordships accordingly do not consider it necessary to 

go further into the authorities, being really well content to accept 

on the whole matter the reasoning and the conclusion of that 
Bonar learned Judge. 

ae nae In their Lordships’ judgment the appeal fails, and they will 
Cusp, humbly advise His Majesty that it be dismissed with costs. 
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Kumas Appeal dismissed 
Lord Hy. S. L. Polak and Co.—Solicitors for the appellant. 
burgh T. L. Wilson and Co.—Solicitors for the respondents. 
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BACHCHU LAL alies RAM SHANKAR AND OTHERS 
i (Defendants) 


t 
| ion 
Le wh = a E ' 


versus 
MOHAMMAD MAH anD oTHers (Plaintiffs) * 
Lo Transfer of Property Act, Sec. 76—Decrease im projity—By reason of 


Taawa- acquisition of pert of morigaged property by Govermment—Persona} 
TON covenent by mortgagor to make godd deficit—Whether mortgagee 
= entitled to bring loss into accounts bm redemption sutt—Sec. 77— 

iani Usufructuary mortgage—Rete of interest provided—Provision for 


Sm LANCELOT appropriation of receipts towards interest—Provision for ful or pert 
SANDERSON payment of principal end for deduction of interest—Whetber mort- 
gagee lable to render accounts. 

Where Clause 7 of a usufructuary mortgage deed provided that 
if there was any decrease in the profits by reason of any portion 
of the mortgaged property being acquired by Government, the 
mortgagors would pay the amount of the deficit out of their own 
pocket in cash or from other movable or immovable property. 
Held, that the undertaking by the mortgagors in Clause 7 un- 
doubtedly amounts to a personal covenant by them to pay the 
amount of the decrease of the profits, but the arrangement as 
regards the event of the acquisition by the Government was one 
of the terms on which the mortgage was granted, and the fact 
that the mortgagors entered into a personal covenant to pay the 
amount due from them ın respect of the acquisition by Govern- 
ment does not prevent the said amount being taken into consi- 
deration in settling the total sums which should be paid by the 
mortgagors when redeeming the property covered by the mortgage. 

A usufructuary mortgage deed recited that the mortgage money 
carried interest at the rate of 6 annas per cent. per month and 
was repayable in 17 years. Clause 2 of the deed authorised the 
mortgagee to appropriate the net profits towards interest, the 
mortgagors having no claim for profits and the mortgagee having 
no claim for interest. Clause 9 provided that in the event of the 
mortgagor paying the whole or part of the mortgagt money within 
the stipulated period, the mortgagors shall be entitled to a deduc- 

*P. C. A. 43 of 1931 
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tion in interest at 6 annas per cent. per month in respect thereof. Crm 
Held, that the mortgage deed was a contract within the meaning —— 

of Section 77 of the Transfer of Property Act and the mortgagee °° 

was not bound to account for the rents and profits. The pro- Bacmenu Lar 

vision for the rate of interest was necessary in order to provide for v. 

the contingency referred to in Clause 9. Mp. Man 

APPEAL from a decision of the Chief Court of Oudh at 
Lucknow. 


L. DeGrwytber, K.C. and Jopling for the appellants. 
A. M. Dunne, K.C. and Mrs. Hyoem for the respondents. 


The following judgment was delivered by 


‘Sm LANCELOT SANDERSON— These are two consolidated cross gf reyes 
appeals against a decree of the Chief Court of Oudh dated De- Senderion 
cember 20, 1929, which varied a decree of the Subordinate Judge 
of Unao dated February 4, 1929. 

The defendants Nos. 1 to 3 are the appellants in the first 
appeal, and the plaintiffs and defendant No. 4 are the respondents. 
In the second appeal the plaintiffs are the appellants and the de- 
fendants Nos. 1 to 3 and defendant No. 4 are the respondents. 
The defendant No. 4 has not appeared before the Board. 

The appeals arise out of a suit for redemption of a mortgage. 
The mortgage deed was dated September 21, 1901, and was exe- 
cuted by Chaudhri Syed Mohammad Mah and his brother Chaudhri 
Syed Talib Ali in respect of their ten annas share of the property 
specified in the deed. r 

The former is one of the plaintiffs in the suit and the latter 
has since the date of the mortgage died. The other two minor 
plaintiffs are his representatives-in-interest. The plaintiffs are 
hereinafter described as the mortgagors. The mortgagee was one 
Musammat Babuain Ram Dei. She also has died, but in her life- 
time she transferred the mortgaged property by way of a trust 
under a deed of settlement dated May 28, 1910, in favour of 
Pandit Bachchu Lal alias Ram Shankar, defendant No. 1, and Babu 
Lachbmi Narain and one master Shambhu Nath. Shambhu Nath 
has since died, and Babu Lachhmi Narain has relinquished the office 
of a trustee. Pandit Ram Kishore, Babu Sheo Prasad, defendants 
Nos. 2 and 3 respectively, together with Pandit Bachchu Lal, de- 
fendant No. 1, now represent the trust estate and are hereinafter 
described as the mortgagees. Madho Shankar, defendant No. 4, 
is a second mortgagee. 

The mortgagees entered into possession of the mortgaged pro- 
perty in accordance with the terms of the mortgage. 

The principal sum of money in consideration of which the 
mortgage was executed was Rs.75,000, “bearing interest at the rate 
of 6 annas per cent. per month repayable in 17 years.” 

The material clauses of the mortgage deed are as follows:— 
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1. That before the execution hereof, we have placed the mort- 
gee in proprietary possession and occupation of the mortgaged 
t; and the mortgagee shall enjoy all powers, i.e., cultivation 
arrangement, collection (paper torn) from every tenant, mal, 
sewat and other items, the alteration and ejectment of tenants, 
ejectment on account”of arrears of rent, enhancement of rent, 
suits for arrears of rent due from tenants, like myself. We shall 
get the mutation (paper torn) in respect of the mortgaged begiat 
effected in favour of the mortgagee through the Revenue Court 
according to Law should there be any negligence in the matter of 
mutation of names on our part, the mortgagee has the power to 
herself file an application and get mutation effected in her own 
favour, to which we, our heirs and representatives and successo 
shall have no objection. > 


2. That after collecting the gross rental, amounting to 
Rs.9,058-8-11, under the Jamabandi for 1306 Fasli, in respect of 
the mortgaged share, as shown to the said mortgagee, and deduct- 
ing Government revenue, village expenses and Rs.600 per annum, 
the pay of servants, etc., settled and agreed upon between us and 
the said mortgagee the mortgagee shall appropriate the surplus 
profits towards interest, we, the mortgagors, having no claim for - 
profits, and the mortgagee for interest. 


5. That after the expiry of the period provided herein, we hav- 
ing paid the aforesaid mortgage money to the said mortgagee, we 
shall get the mortgaged property redeemed in the fallow season 
of the month of Jeth and if we be unable to do so, this mortgage 
deed having been deemed as sale-deed and this very mortgage 
money as the sale consideration, the mortgaged beqist shall stand 
foreclosed and the mortgagee shall become the absolute proprietor. 

7. That if any land appertaining to the mortgaged share is duly 
acquired for Government purposes and any decrease in the profits 
payable to the mortgagee accrues for that reason or if the mort- 
gagee has to pay any other kind of new Government cess with 
regard to the mortgaged property and the same cannot be realized 
from the tenants in spite of all legal efforts, then we shall continue 
to pay this deficit in the annual profits out of our own pocket in 
cash or from our other movable or immovable property, we shall 
be entitled to get the compensation for the land paid by the 
Government in cash. 


8. That at the time of redemption of the mortgaged begiat 
we shall have no objection in paying off any arrears due from each 
tenant, within legal limitation, which could not, in spite of legal 
efforts, be realised by the mortgagee during her possession as such, 
the same being paid along with the principal mortgage money. 

9. That the mortgagee shall have no objection against receiv- 
ing any money, whole or part, within the period stipulated here- 
under, which we might pay and we shall be entitled to a deduction 
in interest at 6 annas per cent. per month, in respect thereof. In 
case of the payment of the entire amount, the mortgaged property 
shall stand redeemed in the fallow season of the month of Jeth, 
the mortgagee having no objection thereto. 
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On May 9, 1927, Madho Shankar, the second mortgagee, de- Cra 
posited the sum of Rs.75,000 under Section 83 of the Transfer of 75,5 
Property Act, 1882, to the account of the mortgagees in the Court — 
of the Subordinate Judge of Unao, within whose jurisdiction the Bacncru Lat 
mortgaged property lies. : Sion MaR 

On June 2, 1927, the mortgagors tendered a further sum of —— 
Rs.200. On June 4, 1927, the sums so deposited and tendered Sir Lencelot 
were refused by the mortgagees on the ground that they were een 
insufficient and on the ground that the deposit was conditional. 

The petition of Madho Shankar, which referred to the deposit 
of the Rs.75,000, contained the following paragraphs:— 

Para. 4.—That in the course of mortgage the prior mort- 
gagees have done much damage to the mortgaged property, they 
have wasted and ruined -the mortgaged property, have executed 
perpetual leases in respect of ‘several plots of land, and having 
excavated brick-kilns on considerable land have rendered it utterly 
waste and useless. Likewise the mortgagees have committed such 
other acts which have greatly diminished the value of the mort- 
gaged property and have caused much loss to the mortgagors. 

ore the mortgagors are entitled to recover compensation 
for the damage, for which a suit will be brought by them hereafter. 
-Since the mortgagors are going to get the mortgaged-property 
redeemed very soon and do not consider it proper to delay in this 
matter, and therefore the applicant is ready to pay over to the 
prior mortgagees the whole amount of Rs.75,000 (seventy-five 
thousand rupees) without deduction of any compensation money 
payable to the mortgagors. 

Para. 5.—Wherefore the applicant submitting this applica- 
tion under Section 83 of Act IV of 1882, prays that permission 
be granted to him to deposit in the Court the sum of Rs.75,000 
(seventy-five thousand rupees) the opposite parties be served with 
notice that they should take over the entire aforesaid amount; 
and having redeemed the mortgaged share of Zemindari, file in 
Court the original mortgage-deed in favour of the aforesaid Babuain 
Ramdei. As the fallow season is going to be over in a short time 
and it is expedient to effect the service of the summons under 
this application before the close of fallow season hence an order 
be passed to hand over the summons to the applicant in person. 

It was by reason of the claim for damages and the notice of 
a suit in respect thereof contained in paragraph 4 that the mort- 
gagees contended that the deposit was conditional and therefore 
ineffective. _ | 

The mortgagors instituted their suit on November 4, 1927, 
and prayed for redemption of the mortgage upon payment of 
Rs.29,058-13-10 only, claiming deductions which’ amounted to 
about Rs.45,941. During the hearing of the case in the Trial 
Court the amount which the mortgagors admitted they were liable 
to pay was increased to Rs.29,177-9-10. 

The mortgagees claimed certain sums in addition to the sum of 
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Rs.75,000, which need not be set out in detail at present. The 
learned Judge after considering the claims for deductions made 
by the mortgagors and the counterclaims of the mortgagees decided 
that the mortgagors were entitled to redeem the mortgaged property 
on payment of Rs.75,782-11-3 and costs to the mortgagees and 
made a decree to that effect. The. decree provided that if the 
payment was not made on or before August 4, 1929, the mort- 
gagees might apply for the sale of the mortgaged property. 

Against that decree the mortgagors appealed to the Chief 
Court of Oudh, and the learned Judges of that Court held that 
the abovementioned deposit and tender were sufficient and that 
the mortgagees were liable to account for the gross receipts in res- 
pect of the mortgaged property from the date of the said deposit 
and tender. They accordingly set aside the decree of the Subordi- 
nate Judge and remanded the case to him with a direction that he 
should make a preliminary decree for redemption under Order 34, 
Rule 7 of the Civil Procedure Code according to the directions 
given in their judgment. They further ordered that the costs 
of the suit in the Court of the Subordinate Judge and half the costs 
of the appeal should be credited to the mortgagors in the accounts. 

Against the decree of the Chief Court, the mortgagees have 
appealed to His Majesty in Council and the mortgagors have filed 
a cross appeal. 

The learned counsel for the appellant-mortgagees confined his 
argument in respect of the accounts to three matters. In addition 
to these he relied upon the point that the deposit of the Rs.75,000 
was conditional. 

The first item in the accounts which needs consideration re- 
lates to the damages payable by the mortgagees for waste. 

The Subordinate Judge allowed a sum of Rs.3,162-14-5 to 
the mortgagors in respect of this matter out of a total claim for 
Rs.6,471-1-6 made by them. 

The learned Judges of the Chief Court agreed with the Sub- 
ordinate Judge’s decision as regards this claim in respect of such 
items as he had taken into consideration, but they came to the 
conclusion that the Subordinate Judge had omitted to make any 
allowance in respect of an area of three bighas nineteen biswas 
which they considered had been permanently injured by the erection 
of brick kilns thereon. 

Consequently they held that the mortgagees were liable to be 
debited with some amount, which would have to be ascertained 
by a commissioner, in addition to the sum of Rs.3,162-14-5. 

It was contended in this appeal on behalf of the mortgagees 
that in fact the Subordinate Judge had taken into consideration 
all the land which had been proved to be permanently injured. 

Their Lordships need not refer to this matter in detail, inas- 
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much as the learned counsel appearing for the mortgagors in this cava. 
appeal did not dispute the mortgagees’ contention in this respect. o 

The result is that the decision of the Subordinate Judge that 2% 
the mortgagors are entitled to Rs.3,162-14-5 in respect of waste Bacucnu LaL 
must stand. 

The second point relates to a claim by the mortgagees in ~~~ 
respect of loss alleged to have been suffered by them by reason of Sir Lancelot 
certain portions of the mortgaged property having been acquired “#*#*70™ 
by the Government. í 

The Subordinate Judge decided that the mortgagees were en- 
titled to the sum of Rs.1,712-9-2 in this respect. 

The learned Judges of the Chief Court disallowed this sum. 

They referred to the terms of the above-mentioned 7th clause 
of the mortgage deed, and held (a) that the mortgagees had not 
proved any loss, and (4) that inasmuch as the undertaking of the 
mortgagors in clause 7 was that if there was any decrease in the 
profits the mortgagors would pay the amount of the deficit out 
of their own pocket in cash or from other movable or immovable 
property, the mortgagees were not entitled to bring the amount of 
the loss into the accounts in the redemption suit. 

There is no dispute that the portions of land, mentioned by the 
Subordinate Judge, were in fact acquired for railway, canal, and 
other Government purposes, and that the mortgagors received the 
compensation money paid in respect thereof. 

As regards (a), their Lordships are of opinion that there was 
material before the Subordinate Judge which would entitle him 
to arrive at the conclusion that there had been a decrease in the 
profits by reason of such acquisitions and no ground has been 
brought to their notice to show that his calculation as to the 
amount of such loss was wrong. 

As regards (&), their Lordships are of opinion that this matter 
may properly be brought into the accounts in the suit. The un- 
dertaking by the mortgagors in Clause 7 undoubtedly amounts to 
a personal covenant by them to pay the amount of the decrease of 
the profits, but the arrangement as regards the event of the 
acquisition by the Government was one of the terms on which the 
mortgage was granted, and the fact that the mortgagors entered 
into a personal covenant to pay the amount due from them in 
respect of the acquisition by Government does not prevent the 
sid amount being taken into consideration in settling the total 
sums which should be paid by the mortgagors when redeeming the 

ro covered by the mortgage. 
i P Their Loraine therefore agree with the decision of the Sub- 
ordinate Judge that the mortgagees are entitled to credit for the 
sum of Rs.1,712-9-2. l 
If this sum be deducted from the sum of Rs.3,162-14-5, to 
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which the mortgagors are entitled; there is left the remainder of 
Rs.1,450-5-3, to the credit of the mortgagors. 
The third point which was argued by the learned counsel on 


Bacucuu Lat behalf of the mortgagees was in respect of a sum of Rs.2,233-0-6 
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which the mortgagees claimed for alleged arrears of rent, under the 
above-mentioned Clause 8 of the mortgage deed. 

The Subordinate Judge allowed this claim, and set it off 
against the sum of Rs.1,450-5-3 for which he had credited the ` 
mortgagors—the difference between the sums of Rs.2,233-0-6 and 
Rs.1,450-5-3 is Rs.782-11-1. The Subordinate Judge therefore 
came to the conclusion that there was a balance in favour of the 
mortgagees of at least Rs.782 in addition to the Rs.75,000, the 
principal sum secured by the mortgage, and that as the second 
mortgagee and the mortgagors had deposited and tendered 
Rs.75,200 only, that sum was not sufficient. 

On this last-mentioned point the learned Judges of the Chief 
Court were of opinion that the alleged arrears had not been proved, 
and further that it had not been proved that “legal efforts” had 
been taken to realise the alleged arrears. The learned Judges did 
not say what in their opinion was the meaning of the words “legal 
efforts” but some of the expressions in their judgment indicate that 
they understood them to mean “legal proceedings.” 

It is true that the only evidence as to the arrears of rent was 
that of Ram Narain, as the learned Judges stated in their judgment. 

The years, which were material for the purpose of considering 
what should have been included in the deposit and tender, were 
the Fasli years, 1332, 1333 and 1334. 

Ram Narain’s statement showed arrears of rent for these 
years amounting to more than the sum of Rs.2,233-0-6, which 
was claimed by the mortgagees: it is also true that the mortgagees 
did not call evidence to prove the account filed with their written 
statement which showed the total amount of arrears of rent due 
from the tenants therein mentioned to be Rs.2,233-0-6.. 

On the other hand it is to be noted that Ram Narain was the 
Patwari of Unao, that he was a witness called by the mortgagors, 
that he gave the answers as to the arrears of rent in cross-examina- 
tion, and that no questions were put to him on re-examination as 
to the correctness of his evidence in this respect except that it was 


elicited from him that he had arrived at the rates of rent by an 


estimate. 

It is clear that further and more detailed evidence might 
have been given by the mortgagees, and it is possible that they 
would have produced it at the trial but for the fact that they had 
elicited the above-mentioned evidence from one of the mortgagors’ 
witnesses. In these circumstances their Lordships are unable to 
hold that the Subordinate Judge was not entitled to act on the evi- 
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dence which the mortgagors themselves had provided.> They 
therefore are of opinion that the finding of the Subordinate Judge 
as to the existence and amount of the arrears of rent must be 
accepted. 

There remains the question whether it was shown that the 
arrears could not be realised “in spite of legal efforts.” 

The phrase “legal efforts” is vague. In their Lordships’ opi- 
nion it is not equivalent to “legal proceedings in a Court of Justice.” 

Having regard to the connection in which the phrase is used 
their Lordships are of opinion that it indicates the usual and law- 
ful efforts to collect rents. The evidence relating to this matter 
is that the mortgagees had peons and collectors of rent, that the 
annual gross rental in respect of the mortgaged share was 
Rs.9,058-8-11; the amounts of arrears for the three above-men- 
tioned material years were respectively Rs.724-13-4, Rs.258-5-0, 
and Rs.1,790-11-7. “These figures indicate that the arrears were 
a comparatively small proportion of the total rents in respect of 
the mortgaged share and confirm the evidence of Ram Narain as 
to the peons and collectors, who were employed for the collection 
of rent, and point to a well-managed zemindary estate. 

Their Lordships are of opinion that the Subordinate Judge 
was entitled to take these matters into consideration and that there 
was material before him which justified him in holding that the 
arrears of rent were not realised “in spite of legal efforts.” . 

The result, therefore, is that in their Lordships’ opinion the 
decision of the Subordinate Judge in respect of the accounts was 
correct and that there was due from the mortgagors the sum of 
Rs.75,782-11-3. The deposit and tender therefore were not 
sufficient. 

Having regard to the above-mentioned conclusion, it is not 
necessary for their Lordships to express any opinion upon the 
question whether the deposit was conditional and if it was condi- 
tional whether it would be ineffective and not in accordance with 
the provisions of Section 83 of the Transfer of Property Act, 1882. 

It was stated by the learned Judges of the Chief Court that 
there was a clerical error in respect of item No. 2 in list B, and 
that the Subordinate Judge had allowed a sum of Rs.108-2-9 only 
to the mortgagors instead of Rs.200-10-9. Their Lordships’ atten- 
tion was not drawn to the details of this item; and they do not 
deal with it. If there is a clerical error it should be corrected in 
the Court of the Subordinate Judge. The difference between the 
two amounts does not affect the result of this appeal. 

The learned Judges of the Chief Court drew attention to 
Clause 5 of the mortgage deed and pointed out that the direction 
of the Subordinate Judge that if the payment of the sum men- 
tioned in the decree was not paid within the time specified therein, 
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the mortgagees might apply for sale of the mortgaged property, 
was not the appropriate remedy—but that foreclosure was the 
proper remedy. This question has not been argued before their 
Lordships and they express no opinion thereon. If and when the 
mortgagees apply for sale of the property in accordance with 
the decree of the Subordinate Judge, the question can then be 


Sanderson 


In the cross-appeal the mortgagors claimed credit for the sum 
of Rs.2,000 which they alleged they had paid to Musammat Ram 
Dei, the mortgagee, towards the mortgage money; both the Courts 
in India found that the mortgagors had failed to prove the alleged 
payment and the learned counsel for the mortgagors in this appeal 
did not contest the correctness of the finding of the two courts 
in this respect. 

The other point which was raised on behalf of the mortgagors 
in the cross-appeal was that upon the true’ construction of the, 
terms of the mortgage deed the mortgagees were bound to account 
for the rents and profits of the mortgaged premises. Both the 
Courts in India decided this point against the mortgagors. But 
the question is one of construction of the deed, and it is necessary 
for their Lordships to express their opinion thereon. 

They do not think it necessary to go through the clauses of 
the deed in detail, because it was not seriously argued that the 


. Courts in India were wrong in the construction which they put 


upon the deed. 

One of the most material clauses in the deed is Clause 2, and 
it was agreed that the last sentence in that clause must be read as 
follows: “the mortgagee shall appropriate the surplus profits to- 
wards interest we the mortgagors having no claim for profits and 
the mortgagee ‘having no claim’ for interest.” 

The provision for the rate of interest viz.: six annas per cent. 
per month was no doubt necessary in order to provide for the con- 
tingency, referred to in Clause 9 of the deed, viz.: the possibility 
of the mortgagors paying the whole or part of the mortgage money 
within the stipulated period and for the deduction of the interest 
to which the mortgagors would be entitled. On the consideration 
of all the terms of the deed their Lordships have no doubt that 


“ the decision of the two Courts in India in respect of the construc- 


tion of the deed was correct and that the mortgage deed was a 
contract within the meaning of Section 77 of the Transfer of 
Property Act 1882. 

The cross-appeal, therefore, in their Lordships’ opinion fails. 

The result is that the appeal of the defendants Nos. 1 to 3 
should be allowed, the decree of the Chief Court dated Decem- 
ber 20, 1929, should be set aside and the decree of the Subordinate 
Judge dated February 4, 1929, restored. ‘ 
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The cross-appeal of the plaintiffs should be dismissed. The 
plaintiffs must pay the costs of -the defendants Nos.1 to 3 in the 
Chief Court and of the appeal and cross-appeal to His Majesty in 
Council, and their Lordships will humbly advise His Majesty 
accordingly. 

Defendants appeal allowed 
Plaintiffs’ appeal dismissed 

Watkins and Hunter and Barrow, Rogers and Nevill—Soli- 
citors for the appellants. 

Barrow, Rogers and Nevill and Watkins and Hunter—Soli- 
citors for the respondents. 
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KIRTYANAND SINGH and oTHERs (Appellants) 
Versus 
PRITHI CHAND LAL CHAUDHURY (Respondent)* 
Civil Procedure Code, Sec. 48 (1) (b) ‘Subsequent order—Mearing of — 
Order for payment on receiver in another suit—W hether ‘subsequent 
order’—Limitation Act, Sec. 15(1)—Scope of —Stay of execution by 
injunction or order. 

The ‘subsequent order’ in Sec. 48(1) (4) C.P.C. must be an 
order in the suit in which the decree is made, and an order which 
directs payment by the debtor or the surety of money in respect 
of the judgment debt. 

The appellants, who had obtained a decree in certain rent suits, 
made an application for execution. In the meantime some of the 

- property which was believed to be the property of the debtors 
was the subject of some suit in which a receiver was appointed, 
and an application was made in that suit by the appellants in the 
absence of the judgment-debtors and of the surety, which resulted 
in an order in that suit for payment of a specified sum half-yearly 
by the receiver in that suit to the appellants in respect of their 
judgment debt in the rent suits; beld, that the order was not a 
‘subsequent order’ within the meaning of Section 48(1) (5). 

Where, after the appellants had obtained a decree in certain rent 
suits, a receiver was appointed for some of the judgment-debtor’s 
property in some suit against him, ahd on the application of the 
appellants in that suit seeking leave to proceed against property 
in the hands of the receiver the court ordered that they should 
wait for some time, and at the time no application for execution 
was pending, beld, that the order was not in any sense a stay of 
the extcution by injunction or order within the meaning of Sec. 
15 Limitation Act. 

APPEAL from a decision of the High Court of Judicature at 
Patna, reported in A. I. R. 1929 Pat. 597. 


Dawson Miller, K.C. and S. Hyem for the appellants. 
l *P. C. A. 126 of 1930 
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A. M. Dunne, K.C. and W. Wallach for the respondent. 
The following judgment was delivered by 


Lorp Tomıın—fThis is an appeal from a decree of the High 
Court at Patna, which affirmed an Order dated September 19, 1927, 
of the Court of the Subordinate Judge of Monghyr. 

The question arises in this way. On April 1, 1914, a decree 
was made in certain rent suits by which by consent the present 
appellants, or their predecessors, obtained a decree for Rs.1,84,521, 
besides further interest thereon at 8 annas per cent. per month. , 

It was provided by the decree that the plaintiff should not 
take out execution of the decree until March, 1915, so that there 
Was a year’s suspension. 

The present respondent was a consenting party to the decree 
in his capacity as surety. The result of that apparently is that 
the decree can under Section 145 of the Civil Procedure Code be 
executed against him as though he were a party to the suit and the 
principal debtor. 

Having obtained that decree, the plaintiffs made a number 
of applications for execution. 

The first was made on June 23, 1915, and apparently was 
struck off on June 24, 1916, without there being any satisfaction 
of the decree. 

A second application was made on September 10, 1918, and 
that again was struck off on March 25, 1919, without any satisfac- 
tion of the decree. A third application was made on April 10, 1919; 
but in the meantime the defendants in the rent suits who apparently 
were, or claimed to be, interested in the Srinagar Raj, as one of 
their principal assets, had a suit commenced against them by a lady 
of the family, the nature of which does not very clearly appear 
but which was evidently a suit for the protection of the property _ 
in the interests of the family. 

In the course of that suit apparently in January, 1920, a re- 
ceiver was appointed, and on January 13, and application was made 
in that.suit by the appellants in the absence of the judgment- 
debtors and of the surety, which resulted in an Order in that suit - 
for payment of Rs.9,000 half-yearly by the receiver in that suit 
to the appellants in respect of their judgment debt in the rent suits. 

In fact, the receiver paid nothing. 

On February 24, 1920, the third application for execution in 
the rent suits which was up till that moment pending, was struck 
out. About this time it appears that at the instance of the receiver 
in the Raj suit the proceedings in the rent suits were transferred 
from Monghyr, where they had theretofore been conducted, to 
Bhagalpur where the Raj suit was proceeding ; and presently an 
application was made by the appellants in the Raj suit asking in 
effect that either the receiver might pay their debt, or that they 
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might, levy execution on the property of the Raj in the hands of Cw 


———— 


the receiver. ae 
That application seems to have come before the Subordinate —- 
Judge on many occasions, and on each occasion he saw fit to post- Mmrrananp 
pone decision and ultimately, according to the Order Sheet, on a 
September 16, 1922, he made an Order that the appellants were Parra CHAND 
to wait for some time for payment of the larger decree, and he 1 
directed an account of the smaller decree. That only means that Cece 
the compromise decree was made up of two separate sums, a bigger Lord 
sum and a smaller sum; so that the result of that was that they Tois 
were left with nothing in the main to satisfy their debt. At that 
moment when that Order was made, it is to be observed that there 
were in fact no execution proceedings pending at all. The appel- 
lants appealed against the last-mentioned Order and on April 16, 
1923, that is seven months afterwards, the Order was set aside. 
On May, 15, 1923, that is a month after the Order was set 
aside, the appellants made their fourth application for execution 
in the rent suits. That was struck off on June 8, 1923, and there 
is no information as to why it was so struck off, although it appears 
that in the meantime some sum had been paid to the appellants 
by the receiver in the Raj suit. 
On June 11, 1923, that is, three days after the fourth appli- 
cation was struck off, the appellants made a fifth application for 
execution and that was struck off on March 30, 1926. But in the 
meantime, in some way or another, they had succeeded in getting 
an Order for the sale of the Raj property, presumably in the Raj 
suit, and the Raj property was in fact sold and something over 
a lakh of rupees was realised and paid to them in satisfaction pro 
tanto of their judgment-debt. But there remained a substantial 
sum still owing to them. 
On June 15, 1925, they made a sixth application for execu- 
tion in the rent suits. Their Lordships have no particulars of 
that application, or what happened to it, it probably suffered the 
fate of its predecessors and was struck off without any particular 
result. i. 
On July 13, 1927, there followed a seventh application for 
execution in the rent suits. It is to be observed that the six appli- 
cations which have been mentioned up to this point were all appli- — 
cations against the judgment-debtors. The seventh application was, 
- however, an application against the surety. This application founds 
the present appeal before their Lordships Board, because objection 
was taken to it that it was out of time. That objection was upheld 
in both Courts below, and it is against that conclusion that the 
present appellants have appealed to His Majesty in Council. 
Now two points are made by the appellants. The first is that 
though under Section 48 of the Code of Civil Procedure it is 
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Ga prima facie barred, because a period of twelve years has run, it 
soi is Saved by the Order of January 31, 1920, by which the receiver 
— was ordered to make half-yearly payments to the appellants, on 
Kmrranand the ground that that Order is within the meaning of Section 
sa “8(1) (b) a subsequent Order directing payment of money. 


Parra CHAND The section is as follows: 


1932 





Lat Where an application to execute a decree not being a decree 
CHAUDHURY granting an injunction has been made, no order for the execution 
Lord of the same decree shall be made upon any fresh application pre- 
Tomlin sented after the expiration of twelve years from: (#) the date of 


the decree sought to be executed, or (b) where the decree or any 

subsequent order directs any payment of money or the delivery 

of any property to be made at a certain date or at recurring 

periods, the date of the default in making the payment or delivery 

in respect of which the applicant seeks to execute the decree. 

Their Lordships are of opinion that on the true construction 
of the section the subsequent Order must be an Order in the suit 
in which the decree is made, and an Order which directs payment 
by the debtor or the surety of money in respect of the judgment 
debt. The Order of January 31, 1920, satisfies none of these 
conditions. It is an Order made at a time when some of the pro- 
perty which was believed to be the property of the debtors was 
the subject of some suit in the nature of an administration suit, 
in which a receiver had been appointed. The application for the 
Order made in that suit, was made in the absence of the judgment- 
debtors and in the absence of the surety, and the Order for pay- 
ment was an Order on the receiver in that suit. That, in their 
Lordships’ opinion, is not such an Order as is contemplated by 
Section 48 (1) (b) at all, and that point, therefore, fails. 
The second point depends upon Section 15 of the Indian 

Limitation Act, 1908, which is in these terms: 

(1) In ‘computing the period of limitation prescribed for any 
suit or application for the execution of a decree, the institution 
or execution of which has been stayed by injunction or order, the 
time of the continuance of the injunction or order, the day on 
which it was issued or made, and the day on which it was with- 
drawn, shall be excluded. 

. The point made by the appellants is this. They say that on 
September 16, 1922, the judge in the Raj suit ordered, according 
to the note in the Order paper—their Lordships have not the Order 
before them—that the decree-holders were to wait for some time 
for payment. That Order was set aside on April 16, 1923. 
Therefore, there was an interval of seven months during which the 
Order of September 16, 1922, was in operation. The appellants 
say that was a stay, and those seven months saved the situation for 
them, because if those seven months are not counted the present 
application was in time. 
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Now the first thing to be observed is that at the time when cm 
that Order was made, there was in fact no application for execu- —— 
tion pending at all. It was an Order, again, made in the Raj suit 2 
and not in the rent suits; it was an Order made on an application Kmrrananp 
by the decree-holders seeking leave to proceed against property “9H 
in the hands of the receiver, in the Raj suits. It was an Order pes ue 
which did not stay execution at all, but simply said that so far as Lax 
that application in that suit was concerned the appellants were CMAUPHURY 
to wait. That seems to their Lordships not to be in any sense [org 
within the meaning of the section, a stay of the execution by owls 
injunction or order. This point also fails. 

A number of other points were discussed in the courts below, 
including the relation between Section 48 of the Code of Civil 
Procedure and Section 15 of the Indian Limitation Act, 1908; also 
the relation between Section 48 of the Code of Civil Procedure 
and Article 182 of the Limitation Act. Having regard to the 
view which their Lordships take of the two points that have been 
raised, those matters do not fall to be considered at all. The result 
must be that their Lordships will humbly advise His Majesty 
that this appeal should be dismissed and the appellants must pay 
the costs. 

Appeal dismissed 

Barrow, Rogers and Nevill—Solicitors for the appellants. 

Hy. S. L. Polak & Co.—Solicitors for the respondent. 
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L. DeGruyther, K. C., J. M. Parikh, S. P. Khbambatta and 
A. G. Desai for the appellants. 

A. M. Duane, K. C., C. J. Coumbos and Jabagirder for the 
respondent. i 

The following judgment was delivered by 


Sm DInsHAH MuLrLa— This is an appeal from the decree of 
the High Court of Judicature at Bombay, dated February 28, 1928, 
which affirmed the decree of the Court of the Joint First Class 
Subordinate Judge of Dharwar, dated April 8, 1925. 

The main question inyolved in the appeal is whether, accord- 
ing to the law prevalent in the Mahratta country of the Bombay 
Presidency, a Hindu widow, whose husband was undivided at the 
time of his death, and who has not the express permission of her 
husband, may adopt a son to him without the consent of the sur- 
viving co-parceners. The parties are governed by the Mitakshata 
law, and on questions on which the Mitakshara is silent, by the 
law as expounded in the Vyavahara Mayukaha of Nilakantha. 

The following pedigree shows the relationship between the 


rival claimants:— 
| Dyamangouda 
| | - 
Nilkanthagouda Khandapagouda Jivangouda—Bhimabai 
(d. Dec, 1915) (d. 1912) (d. 1913) (Deft.-apple, 
No. 1) 
Dyamangouda—=Tungabai Gurunathgouda Narayan 
(d. Aug. 1919) ~ (Pief.-respdt.) [adopted on 17-9-19] 
| (Deft.-applt. No. 2) 
Datattraya T 
(born, Aug. 1918) 
(died, Feb. 1920) - 


The facts material to the appeal are no longer in controversy 
between the parties. Dayamangouda and his three sons, Nilkan- 
thagouda, Khandapagouda and Jivangouda constituted a joint 
Hindu family. Dayamangouda died some years ago leaving him 
surviving his three sons. In 1895, Khandapagouda separated from 
the family, but the other two brothers continued to be joint. 
Khandepagouda died in 1912, leaving a widow who adopted the 
respondent as a son to him on July 6, 1915. Jivangouda died in 
1913 leaving a widow, Bhimabai, who is appellant No. 1 before this 
Board, and a daughter Tirkawa, but no male issue. On the death 
of Jivangouda his undivided interest in the joint family property 
passed to Nilkanthagouda by survivorship. 

On May 20, 1915, Nilkanthagouda, who had no male issue, 
took one Dyamangouda, who was then of the age of about 20 
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years, in’ adoption. On the same day Nilkanthagouda executed 
2 writing purporting to be a deed of adoption in favour of Dyaman- 
gouda, which will be adverted to later. Nilkanthagouda died in 
December, 1915, and on his death the joint family property passed 
by survivorship to Dyamangouda. Dyamangouda died in August, 
1919, leaving a widow Tungabai and a son Dattatraya, and the 
joint family property passed to Dattatraya by survivorship. 
Dattatraya was then about a year old, and Tungabai managed the- 
property on his behalf. 

On September 17, 1919, Bhimabai adopted appellant No. 2 
as a son to her deceased husband Jivangouda. The adoption was 
not made under any express authority from her husband, nor was 
it made with the consent of ‘Dattatraya who was then the sole 
surviving coparcener. Dattatraya, in fact, was a minor at that 
date, and incapable of giving his consent. It is the validity of 
this adoption that is in question in the appeal. 

Dattatraya died a4 minor and unmarried on February 6, 1920. 
Shortly after his death, Tungabai delivered possession of the pro- 
perty to the respondent, purporting to do so under'a consent decree 
in an arbitration proceeding between her and the respondent. 
Subsequently, on the application of the respondent, the Mamlatdar 
of Gadag ordered the property to be entered in his name in the 
record of rights as owner thereof, but the order was set aside by 
the Deputy Collector of Dharwar. Thereupon the respondent 
brought the suit out of which the present appeal arises in the Court 
of the Subordinate Judge of Dharwar against the first and second 
appellants, and three others who are not parties to the appeal. 
Therein he claimed a declaration that he was lawfully in possession 
-of the property, and asked for an injunction restraining the de- 
fendants from interfering with his possession, The plaint alleged 
that the adoption of appellant No. 2 was not valid, and that the 
respondent was entitled to the property as the next heir of Dattat- 
raya. The defence, so far as it is material to the appeal, was that 
appellant No. 2 was validly adopted, and that he was entitled to 
the property by survivorship. The property is vaten land, and 
it was agreed that Tungabai had no interest in it. 

The Subordinate Judge held, following a Full Bench, ruling 
of the High Court at Bombay in Ishwer Dadu v. Gajabai’, that 
the adoption of appellant No. 2 was invalid, and passed a decree 
for the plaintiff. On appeal, the High Court at Bombay (con- 
sisting of Patkar and Baker, JJ.) confirmed the judgment of the 
Subordinate Judge, and passed a decree on February 28, 1928, 
dismissing the appeal with costs. It is against this decree that the 
present appeal has been brought to His Majesty in Council. 

The question as to the validity of an adoption by 2 widow 

111926] 50 Bom. 468 
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in a joint family was considered by the High Court at Bombay in 
Ramji v. Ghamau*, where it was held that an adoption by the widow 
of a deceased coparcener, who had not her husband’s express autho- 
rity to adopt, -was invalid, if made without the consent of the 
surviving coparceners, This case was considered by the Board in 
Yadao v. Namdeo*. Four years later, the same question again arose 


GuaumatH- in Bombay in Ishwar Dadw v. Gajabai, and it was referred to a 


aoupa Kran- 
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Full Bench. It was argued in that case that Ramji v. Ghemau 
was overruled by the Board in Yedso v. Nemdeo, and that the 
Board had in that case approved an earlier decision of the same 
High Court in, Rakbmabai v. Radbabai*. The Full Bench, how- 
ever, decided that Remji v. Ghemaen was still good law, and this 
was the ruling followed both by the Subordinate Judge and the 
High Court in the present case. 

The main question in this appeal is whether Rømji v. Ghamau 
was overruled in Yadao v. Nemdeo as contended by the appellants, 
or whether the observations of the Board with reference to that 
case were obiter dicta as is maintained for the respondent. 

It will be convenient first to examine Rakbmabai v. Radhabai 
and Ramji v. Ghemeu, and then consider whether Ramji v. Ghamau 
was overruled in Yadso v. Namdeo. 

In Rakbmabsi v. Radbabsi, the suit was brought by the junior 
widow of a separated Hindu against the senior widow for posses- 
sion of her equal half share in the estate of her deceased husband. 
The defendant in her written statement alleged that she had 
adopted a son to her husband, and contended that the adopted 
son was entitled to the entire estate. The adoption was made 
without (as it was found) the permission of her husband, and 
without the consent of his sapindas. Two questions were raised 
in the case, namely, (1) whether the adoption by the defendant, 
having been made without the permission of her husband and 
without the consent of his sapindas was valid; and (2) if so, whe- 
ther a senior widow had power to adopt without the concurrence 
of the junior widow. The trial judge passed a decree for the 
plaintiff. “The defendant ‘appealed, and the appeal was heard by 
Sir Richard Couch, C.J., and Newton and Warden, JJ. The 
learned judges held that the adoption, though made without the 
permission of the husband and without the consent of his sapindas, 
was valid. They also held that a senior widow had power to adopt 
without the concurrence of the junior widow. The judgment of 
the Court was delivered by Sir Richard Couch. 

On the first question, the learned Chief Justice observed that 
the Mitakshara was silent on the point, and that it was therefore 
necessary to resort to the Mayukha by which the parties were 

*[1879] 6 Bom. 498 "[1921] L. R. 48 L A. 513 
t [1868] 5 Bom. H. C., A. C 181 
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governed. He then quoted pl. 17 and 18, Section 5, Chapter IV, 
of the Mayukha, which relate to adoption by a widow, and consi- 
dered the earlier Bombay decisions on the subject and the opinions 
of Pandits which had been given in those cases, and said:— 

Upon the review which we have made of the authorities applic- 
able in this part of India, we are of opinion that in the Maratha 
country wherein the property in question in this suit is situate, a 
Hindu widow may, without the permission of her husband, and 
without the consent of his kindred, adopt a son to him, if the act 
is done by her in the proper end bona fide performance of « reli- 
gions duty, ond neither capriciously nor from a corrupt motive. 

The clause printed in italics represented the Madras view 
which was held in a later case to be inapplicable in Bombay: see 
Ramchandra v. Mulj®. Omitting that clause, the rest of the pass- 
age quoted above represents the construction put upon the Mayu- 
kha by the Court. ‘The case, no doubt, was one of an adoption 
by a widow in a divided family, but it was not suggested there the 
Mayukha draws any distinction between an adoption by a widow 
in a divided family and an adoption by a widow in a joint family. 

In Ramji v. Ghamau, the case which the appellants contend 
was overruled by the Board in Yadeo v. Namdeo, the widow of a 
deceased coparcener adopted a son to her husband without his ex- 
press permission and without the consent of the surviving co- 
parceners. The case was heard by a Full Bench consisting of Sir 
Michael Westropp, C.J. and Melvill and Kemball, JJ. The learned 
Chief Justice, who delivered the judgment of the Court, said:— 

Accepting, however, the view which the cases seem to establish, 
viz., that the widow, where the husband dies separated, and she 
herself is the heir, or she and a junior widow are the heirs, may 
adopt without the sanction of the husband (if he have not ex- 
pressly, or by implication, indicated his desire that she shall not do 
so), and without the sanction of his kindred, we are not, as has been 
previously said in this Court, (#), disposed to carry the deviation 
from ordinary Hindu law further than it has been already es- 
tablished by precedents. 

The Court held that the decision in Rakbmabai v. Radbabai 
was confined to the case of an adoption by a widow in a divided 
family, and concluded that a widow, whose husband was undivided 
at the time of his death, and who has not his express authority 
to adopt, cannot make a valid adoption to him without the consent 
of his coparceners. It is nowhere suggested i in the judgment that 
the construction put upon the Mayukha in Rekbmabai v. Radbabai 
was not correct. 

Their Lordships will now proceed to consider whether Remi 
v. Gbhaman was disapproved by the Board in Yadao v. Namdeo. 
The family in that case was a joint family consisting of Pundlik, 


his cousin Namdeo, and Namdeo’s two sons, Pandurang and Ram- 
*[1898] 22 Bom 558 
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bhau. Pundlik died childless in January, 1905. In March, 1905, 
his senior widow, Champabai, adopted Pandurang under an autho- 
rity from him. That adoption was not disputed. In April, 1905, 
Namdeo executed a deed of adoption in which he stated that he and 
Pundlik were members of a joint family, and that the adopted 
boy was “sole heir of half the entire property on the authority of 
the deed of adoption, and half the property belongs to me.” The 
deed further provided: “My half share in the movable and im- 
movable property may be kept as joint,” if the widows of Pundlik 
approved. Pandurang died a minor and unmarried in 1907, and 
in 1908 Champabai adopted Yadao as a son to her husband with- 
ovt the consent of Namdeo. It was this adoption that was con- 
tested by Namdeo. Pundlik and his family had settled in the 
Central Provinces, but they were governed by the law applicable 
to Mahrattas in the Presidency of Bombay. 

Subsequently, Yadao brought a suit for partition against 
Namdeo in the Court of the Additional District Judge at Akola. 
The trial Judge held that the adoption was valid,’ and made a 
preliminary decree for partition. Namdeo appealed to the Court 
of the Judicial Commissioner, Central Provinces, which allowed 
the appeal and dismissed the suit. The learned Judicial Com- 
missioners held (as would appear from the record of the case 
printed for the Boartl), first, that the adoption had been prohibited 
by Pundlik, secondly, that the deed of adoption did not show that 
Pandurang had separated from Namdeo and Rambhau, and, lastly, 
that the family being still joint at the death of Pandurang, and the 
adoption having been made without the consent of Namdeo, it 
was invalid according to the ruling in Remji v. Ghaman. From 
that decrce Yadao appealed to His Majesty in Council. Three 
points were argued before the Board on behalf of Yadao. First, 
it was argued on the authority of Rekbmabsi v. Radhabai, that 
according to the law applicable to the parties, the widow had 
power to adopt to her husband without his permission and with- 
out the consent of his kinsmen, whether the husband was divided 
or undivided at the titne of his death, and that the limitation sought 
to be imposed on that power—namely, that it could only be exer- 
cised when the estate was separate and vested in the widow—rested 
solely on the judgment in Remji v. Ghomeu, and was not supported 
by any text or commentator. Next, it was argued that the adop- 
tion had not been prohibited by Pundlik either expressly or by 
necessary implication. Lastly, it was contended that if the widow’s 
power depended upon the estate not being joint, it was not joint 
at the time when the adoption was made, as a separation had al- 
ready been effected by the deed of adoption. On the other hand, 
it was argued on behalf of Namdeo that the adoption had been 
prohibited; that the deed of adoption neither effected nor evi- 
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denced a separation; and that in any case Pundlik having died joint, 
_if at his death his widow had not power to adopt without his au- 
thority, the fact of a subsequent partition could not give her 
authority, and reliance was placed on Retmji v. Ghamau. 

The Board held that the deed of adoption showed that there 
was a separation between Pandurang and Namdeo, so that the 
estate of Pandurang passed to Champabai on his death as his heir. 
The Board also held that Pundlik had not prohibited the adoption. 
The estate being vested in her, and there being no prohibition to 
adopt, she was free to adopt another son to her husband without 
the consent of Namdeo, and she adopted Yadao. An- adoption 
made in these circumstances was obviously valid, and required no 
turther consideration. But both sides invited the Board to decide 
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whether, even if Pandurang had not separated from Namdeo, - 


Namdeo’s consent was necessary to the adoption, and this question 
was considered in the latter part of the judgment. - 

The judgment of the Board on this part of the case begins 
with an examination of Remji v. Ghamau. The Board first stated 
what the question to be decided in that case was, and after quoting 
some passages from the judgment and commenting on them, 
expressed its opinion thus:— 

There does not appear to their Lordships to be any sound reason 
why in the Mahratta country of the Presidency of Bombay the 
Hindu Law as to the power of a Hindu widow who has not the 
authority of her deceased husband to adopt a son to him, should 
depend on the question whether her husband had died as a separated 
Hindu or as an unseparated Hindu, or on the question whether the 
property which was vested in her when she made the adoption was 
_or was not vested in her as his heir. 

Their Lordships are of opinion that in the passage quoted 
above the Board expressed its disapproval of the decision in Remsji 
v. Ghomean. 

The Board then examined the judgment in Rekbmabai v. 
Radbabai, and said:— 

That decision was not based upon the fact that the deceased 
husband was a separated Hindu, nor was it based upon the fact 
that at the time of the adoption, the widow who made the adop- 
tion had vested in her the whole or any part of the property 
which had belonged to her husband. Their Lordships regard it as 
equally applicable to an adoption by a Hindu widow of the Mah- 
ratta country of the Province of Bombay, whether her husband 
at the time of his death was joint or separate, and whether his 
property was or was not vested in her as his heir at the time when 
she made the adoption, and consider that it is 2 decision to be 
applied in this appeal. 

This, their Lordships think, was a len approval of the deci- 
sion in Rakbmabai v. Radbabai. 

In the result the Board held that the adoption of Yadao was 
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valid. This conclusion was based on two grounds: (1) that there 
was a separation between Pandurang and Namdeo, in which case 
Champabai could undoubtedly adopt without the consent of 
Namdeo; and (2) that even if there was no separation, Champabai 
had the right to adopt Yadao without the consent of Namdeo. 
Counsel for the respondent contended that the question at 
issue in Yadao v. Nømdeo did not turn om the actual decision in 


coups KHAM- Ramii y, Ghamesw, but on a single passage in the judgment, that 
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the widow of a Hindu, dying without leaving any male issue, 
may, if her husband were separated frem his family in estate (or, 
in other words, where the is bis heir), adopt without any express 
authority from him and without the consent of his relatives. 

He maintained that the whole question before the Board was 
whether Champabai, having the estate vested in her, not as her 
husband’s heir, but as heir of her son, could make a valid adoption 
without the consent of Namdeo, and that the Board held that she 
could. Their Lordships are unable to adopt this view. The Court 
of the Judicial Commissioner had held that Pandurang having died 
undivided, and his interest having passed by survivorship to Nam- 
deo, the decision in Remji v. Ghamex applied, and that the adoption 
having been made without the consent of Namdeo, it was invalid. 
The very first argument on behalf of Yadao, as appears from -the 
report, was that Remji v. Gbamex was wrongly decided, not that 
any particular proposition in it was incorrect, and Rekbmabai v. 
Radbabai was cited as laying down a rule of law directly contrary 
to the decision in Ramji yv. Ghamaeu. ‘That is what was argued 
before the Board, and that is the argument that was accepted by 
the Board. 

Counsel for the respondent also relied upon some passages in 
the judgments of the Board in the Remsnaad case? and in Sri Raghu- 
nadha v. Sri Brozo Kisboro’, in support of his contention that the 
Board could not have intended to overrule Remji v. Ghemau. In 
the Rawsnaed case the Board held that in the case of an undivided 
family, the father of the husband was competent, by his sole assent, 
to authorise an adoption by 2 widow, and if the father was not 
then living, “the consent of all the brothers who, in default of 
adoption, would take the husband’s share, would probably be re- 
quired, since it would be unjust to allow the widow to defeat their 
interest by introducing a new coparcener against their will.” In 
Sri Raghunadha v. Sri Brozo Kishoro a widow in an undivided 
family adopted without the consent of the husband’s coparceners 
and with the consent of a distant and separated sapinda. The 
Board observed that “there seem to be strong reasons against the 
conclusion that for such a purpose as that now under consideration, 
she can, at her will, travel out of the undivided family and obtain 


the authorization required from a separated and remote kinsman 
“r1868] 12 E L A. 397 [1876] L. R.3 L A, 154 


A. L. J. R PRIVY COUNCIL 371 


of her husband.” The Board also observed that “there are grave 
social objections to making the succession of property dependent 
on the caprice of a woman, subject to all the pernicious influence 
which interested advisers are too apt in India to exert over women 
possessed of, or capable of exercising dominion over, property,” 
and that it was the duty of the Courts to keep the power strictly 
within the limits which the law had assigned to it. 

Now both these cases were from Madras, and according to 
the law as stated in the commentaries of that school, a widow, who 
has not the express authority of her husband, cannot adopt a son 
to him without the consent of his kinsmen. The commentaries, 
however, do not specify all the kinsmen. All that they say is that 
the consent to be obtained must be`the consent of “the husband’s 
father, etc.” In both the cases the High Court at Madras con- 
sidered that, in the absence of the husband’s father, the consent 
of any kinsman was sufficient, but the Board intimated its dis- 
sent from that view. The Board held that the consent to be 
obtained, when the family was undivided, must be the consent 
not of a separated kinsman who had no interest in the pro- 
perty, but of his (the husband’s) co-parceners to whom his interest 
had passed on his death by survivorship, and it was in this con- 
nection that the observations of the Board quoted above were 
made. These observations cannot apply to an adoption by a 
widow in Bombay. The Mayukha and the Kaustabha, which 
govern the Mahratta school, regard adoption by a widow as a 
religious duty, which does not require the authority either of the 
husband or of his kinsmen. If no consent is required, no question 
of injustice or hardship to the kinsmen can arise. 

For the reasons stated above, their Lordships are of opinion 
that Remyi v. Ghamau was overruled by the Board in Yadao v. 
Namdeo, and that the opposite view taken by the Full Bench of 
the High Court at Bombay in Ishwar Dadu v. Gajabai is wrong. 
Their Lordships may add that they agree with their predecessors 
that Remji v. Ghameu was wrongly decided, and that the correct 
view of the law is that expressed in Rakbamabai v. Radbabai. 

Their Lordships are, therefore, of opinion that the adoption 
of appellant No. 2 was not invalid on the ground that it was made 
by Bhimabai without the express permission of her husband and 
without the consent of the surviving coparcener. 

It was pressed on their Lordships that Remji v. Ghsmau had 
been accepted and acted upon in. the Presidency of Bombay since 
1879, and that the decision should not be disturbed. But this is 
a belated appeal. It should have been made when Yaedeo v. 
Namdeo was before the Board. Yadeo v. Namdeo was decided 
so far back as 1921, and if the High Court at Bombay, after that 
decision, followed Remji v. Ghemen, it was wrong in so doing. 
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Cam. Their Lordships will now turn to the-other contentions raised 
z On behalf of the respondent. 

ee The first of these rests on the decision of the High Court at 
Buneanat Bombay in Chandra v. Gojeraba#, and other cases following it. 
aan Eee The question in that case was whether an adoption by the widow ef. 
oa @ coparcener, after the death of the last surviving coparcener, and 
GuaunatH- after the estate had vested in his widow or another person as his 
puen era heir, was valid, and it was held that it was not. The reason for 
Para, the decision was thus stated by Telang, J.: “When the inheritance 
— devolved from Nana [the last surviving coparcener] upon his 
PA widow, it devolved, not by succession, as in an undivided family, 
Malla but strictly by inheritance, as if Nana had been a separated house- 
holder. Strictly speaking, according to the view taken by our 
Courts, there was at Nana’s death no undivided family remaining 
into which an adopted son could be admitted by virtue of his 
adoption.” Relying on this decision, it was argued that the last 
surviving coparcener at the date of the death of Jivangouda was 
Nilkanthagouda, and that the adoption of appellant No. 2 having 
been made afer the death of Nilkanthagouda, it was invalid. But 
Nilkanthagouda was not the sole surviving coparcener at the date 
of bis death which, according to the decision cited above, would 
be the material date. Nor did the estate pass to Dayamangouda 
by inheritance as his heir. The coparcenary at the death of 
Nilkanthagouda consisted of himself and Dayamangouda, and the 
estate passed to Dayamangouda by survivorship. The adoption 
of appellant No. 2 was not made after the extinction of the co- 
parcenary, but during its subsistence, the last surviving coparcener 
being Dattatraya. Their Lordships are, therefore, of opinion that 

the principle of the decision mentioned above does not apply. 

Another argument for the respondent against the validity of 
the adoption was that if the adoption of appellant No. 2 were 
upheld, the result would be that while a paternal grandmother 
could not adopt, a grandaunt could adopt. It is true that Nil- 
kanthagouda having died leaving a son, and that son having himself 
died leaving a son, Nilkanthagouda’s widow could not have adopted 
a son to her husband. But that is because her power to adopt came 
to an end the moment Dayamangouda died leaving a son: [see 
Ramkrishna v. Shamrao®.] Tt was not so in the case of Bhimabai. 
Her power to adopt, when she adopted appellant No. 2, had not 
come to an end; it was still subsisting. Their Lordships think that 
there is no force in this argument. 

The last argument for the respondent was founded on the 
deed of adoption executed by Nilkanthagouda in favour of Daya- 
mangouda. ‘The material portion of the document is as -follows:— 

So I have this day taken you in adoption according to our 

*[1890] 14 Bom. 463 * [1902] 26 Bom. 526 
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religion. (But the conditions that have been made are mentioned 
below:—), ‘During my lifetime I alone am to carry on vabivat of 
my entire movable and immovable property which has been in 
my possession from before the time of my taking you in adoption. 
You should live and be taken care of in my home. And after 
my death you should take my movable and immovable property 
into your possession and should carry on vebivat thereof as a son 
born of my loins.’ 

It was argued for the respondent that on a true construction 
of this document, Dayamangouda did not take any interest in 
the property on adoption, that the property was given to him by 
way of gift which was not to take effect until after the death of 
Nilkanthagouda, and that all that Dayamangouda was entitled 
to during Nilkanthagouda’s lifetime was maintenance. On this 
construction of the document, it was contended, that Dayaman- 
gouda did not enter the family as a coparcener, and that the 
coparcenary came to an end on the death of Nilkanthagouda. 
Their Lordships do not think that that is the true meaning of the 
document. Dayamangouda was an adult at the date of adoption, 
and all that Nilkanthagouda intended to do by this writing was 
to exclude Dayamangouda from the possession and management 
of the property in his lifetime, and to retain sole control thereof 
in his own hands. 

In the result, their Lordships are of opinion that appellant 
No. 2 was validly adopted by Bhimabai as a son to her husband. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, that the decree of the High 
Court, dated February 28, 1928, and that of the Subordinate 
Judge, dated April 8, 1925, should be set aside, and that the suit 
should be dismissed. The respondent must pay the appellants’ 
costs in the Courts below and before this Board. 

Appeal allowed 
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ALICE MARIE VANDEPITTE (Plaintiff) 
versus 
THE PREFERRED ACCIDENT INSURANCE COMPANY 
OF NEW YORK (Defendants) * 
Contract—Party to a contract—Whether can constitute himself a trustee 
for a third perty—Of « right wnder the contract. 

A party to a contract can constitute himself a trustee for a 
third party of a right under the contract and thus confer such 
rights enforceable in equity on the third party. The trustee then 
can take steps to enforce performance to the beneficiary by the 
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other contracting party as in the case of other equitable rights. 
The action should be in the name of the trustee; if, however, he 
refuses to sue, the beneficiary can sue, joining the trustee as a de- 
fendant. The intention to constitute the trust must be affirma- 
tively proved. Dunlop Pneumatic Tyre Co. Lid. v. Selfridge and 
Co. Lid., [1915] A. C. 847, at 853. 

Where under an automobile insurance policy the Company 
agreed to indemnify the insured against loss from the liability 
imposed by law upon the insured for damages on acount of bodily 
injuries suffered by any person as a result of the maintenance of 
the automobile; and by the final clause the foregoing indemnity 
was available to any person or persons while riding in or legally 
operating the automobile for private or pleasure purposes, with the ’ 
permission of the insured, beld, that the final clause of the policy 
gave no enforceable right to anyone. It constituted merely a 
promissory representation or statement of an intention on the part 
of the insurers not binding in law or equity. 

A contract can only arise if there is the entmus contrabendi 
between the parties. 

APPEAL from a decision of the Supreme Court of Canada. 


D. N. Pritt, K. C. and Wilfred Barton for the appellant. 

W. N. Tilley, K. C. for the respondents. 

The following judgment was delivered by 

Lorp WricHt—The appellant, Alice Marie Vandepitte, sus- 
tained injuries on March 5, 1928, owing to the motor-car, in which 
she was a passenger and which her husband was driving, being 
involved in a collision with a motor-car driven by Jean Berry. 
Jean Berry was the daughter of R. E. ey and was driving the 
car which was her father’s property, with his permission. As 
she was a minor living with her father, he was civilly liable, under 
Section 12 of the Motor Vehicles Amendment Act, 1927, of Bri- 
tish Columbia, for injuries sustained by the appellant due to his 
daughter’s negligence, but in the case the appellant brought her 
action in the Supreme Court of British Columbia against Jean 
Berry, claiming that she was injured by Jean Berry’s negligent 
driving. In the proceedings, the appellant’s husband, E. J. Vande- 
pitte, was brought in as third party. On June 13, 1928, judgment 
was given for the appellant for $4,600 and costs against Jean Berry 
and for Jean Berry against E. J. Vandepitte for $2,300 and costs 
on the basis that both drivers were negligent in the same degree. 
The appellant issued an execution against Jean Berry, but it was 
returned unsatisfied. Thereupon, on May 20, 1929, the appellant 
brought the present action in the Supreme Court of British Co- 
Jumbia, against the respondents, claiming to recover $5,648.71, the 


_ amount of the judgment and costs, in virtue of Section 24 of the 


Insurance Act of British Columbia (Chapter 20 of 1925). The 
appellant succeeded in the Supreme Court and on appeal in the 


Y. 


A. L. J. R PRIVY COUNCIL 375 


Court of Canada the respondents’ Appeal was allowed, and the 
appellant’s action was dismissed with costs throughout. From 
that judgment the matter comes on appeal by special leave before 
their Lordships. 

Section 24 of the Insurance Act (Chapter 20 of 1925) is in 
the following terms:— ` 

Where a person incurs liability for injury br damage to the per 
son or property of another, and is insured against such liability, and 
fails to satisfy a judgment awarding damages against him in respect 
of such liability, and an execution against him in respect thereof 
is returned unsatisfied, the person entitled to the damages may 
recover by action against the insurer the amount of the judgment 
up to the face value of the policy, but subject to the same equities 
as the insurer would have if the judgment had been satisfied. 

Section 10 is as follows:— 

(1) Every contract by way of gaming or wagering is void. (2) 
A contract is deemed to be a gaming or wagering contract where 
the insured has no interest in the subject-matter of the contract. 

Part VII of the Act contains special provisions relating to 
automobile insurance, among which is Section 152, which provides 
that no insurer shall make a contract for a period exceeding 14 days 
without a written application therefor, signed by the applicant 
or his agent duly authorised in writing, and sets out the particulars 
required: Section 153 is in the following terms:— 

Every policy shall contain the name and adress of the insurer, 
the name, address, and occupation or business of the insured, the 
name of the person to whom the insurance-money is payable, the 
premium or other consideration for the insurance, the subject- 
matter of the insurance, the indemnity for which the insurer may 
become liable, the event on the happening of which such liability 
is to accrue, and the term of the insurance. 

Section 154 contains statutory conditions which are to be deemed 
to be part of any contract in force in the Province and to be 
printed on every policy, including paragraph 8, which reads as 
follows:— 

(1) Upon the occurrence of an accident involving bodily in- 
juries or death, or damage to property of others, the insured shall 
promptly give written notice thereof to the insurer, with the 
fullest information obtainable at the time. The insured shall give 
like notice, with full particulars of any claim made on account 
of such accident, and every writ, letter, document or advice re- 
ceived by the insured from or on behalf of any claimant shall be 
immediately forwarded to the insurer. 

(2) The insured shall not voluntarily assume any liability or 
settle any claim except at his own cost. The insured shall not in- 
terfere in any negotiations for settlement or in any legal proceed- 
ing, but, whenever requested by the insurer, shall aid in securing 
information and evidence and the attendance of any witnesses, and 
shall co-operate with the insurer, except in a pecuniary way, in all 
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matters which the insurer deems necessary in the defence of any 
action or proceeding or in the prosecution of any appeal. 

(3) No action to recover the amount of a claim under this 
policy shall lie against the insurer unless the foregoing requirements 
are complied with and such action is brought after the amount 
of the loss has been ascertained either by a judgment against the 
insured after trial of the issue or by agreement between the parties 
with the written consent of the insurer, and no such action shall 
lie in either event unless brought within one year thereafter. 

The policy here in question was for a period from noon on 
April 14, 1927, to noon on April 14, 1928. It was issued on `a 
form of application as required by the statute, signed by R. E. 
Berry as the insured. The policy was headed “Combination Auto- 
mobile Policy No. A. 12498,” and embodied contracts between 
the insured R. E. Berry and two separate insurance companies, the 
New Jersey Insurance Company and the Preferred Accident In- 
surance Company, the respondents. It embodied the terms of the 
application by R. F. Berry and the Statutory Conditions. Sections 
A, B and C defined the obligations of the former company in res- 
pect of damage to or loss of the insured automobile, and Section 
D defined the same company’s obligation in respect of “legal liability 
for damage to property of others,” which was expressed to be to 
indemnify the insured against loss by reason of the legal liability 
imposed by law upon the insured “in respect of damage done to 
Property.” Section E embodied the obligations of the respondents 
and was in the following terms:— 

Section E.—Legal Liability for Bodily Injuries or Death.—(1) 

~ To indemnify the Insured against loss from the liability imposed 

`~ by law upon the Insured for damages on account of bodily injuries 
(including death, at any time resulting therefrom) accidentally 
suffered or alleged to have been suffered by any person or persons 
7 + 4 e’. as a result of the ownership, maintenance or use 
of the automobile; provided that on account of bodily injuries to 
or the death of one person the Insurer’s liability under this section 
shall not exceed the sum of Frye THOUSAND DOLLARS ($5,000.00), 
and subject to the same limit for each person the Insurer’s liability 
on account of bodily injuries to or the death of more than one 
person as the result of one accident shall not exceed the sum of 
TEN THOUSAND Dotiars ($10,000.00). l 

(2) : To serve the Insured in the investigation of every accident 
covered by this Policy and in the adjustment, or negotiations there- 
for, of any claim resulting therefrom. 

(3) To defend in the name and on behalf of the Insured any 
civil actions which may at any time be brought against the Insured 
on account of such injuries, including actions alleging such in- 
Juries and demanding damages therefor, although such actions are 
wholly groundless, false or fraudulent, unless the Insurer shall 
elect to settle such actions. ; 

(4) To pay all costs taxed against the Insured in any legal 
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proceeding defended by the Insurer; and all interest accruing after 
entry of judgment upon such part of same as is not in excess of 
the Insurer’s limit of liability, as hereinbefore expressed. 

(5) To reimburse the Insured for the expense incurred in pro- 
viding such immediate surgical relief as is imperative at the time 
such injuries are sustained. 

The final clause of the policy was as follows:— 

The foregoing indemmity provided by Sections D andjor E shall 
be available in the same manner and under the same conditions as 
it is available to the Insured to any person or persons while riding 
in or legally operating the automobile for private or pleasure pur- 
poses, with the permission of the Insured, or of an adult member 
of the Insured’s household other than a chauffeur or domestic 
servant; provided that the indemnity payable hereunder shall be 
applied, first, to the protection of the named Insured, and the 


remainder, if any, to the protection of the other persons entitled. 


to indemnity under the terms of this section as the named Insured 
shall in writing direct. 

It was contended on behalf of the appellant that under the 
policy, and in the events which happened, Jean Berry was the in- 
sured within Section 24 of the Act, and hence that the respondents 
were liable to pay the Appellant the amount of the loss. The 
contention was put in the alternative, either that Jean Berry was 
directly and in law a party to the contract being within the des- 
cription of the persons other than R. E. Berry to whom the in- 
deminity was available or that if not in law a party to the contract, 
she was a cestui que trust of the promise contained in the contract 
to extend the indemnity to such a person as herself, R. E. Berry 
having so stipulated as trustee. There is a further contention 
based on estoppel which may be considered separately and later. 

The first mode of stating the appellant’s case involves that 
R. E. Berry as his daughter’s agent made a contract of insurance 
between her and the respondents. But a contract can only arise 
if there is the animus contrahendi between the parties: there is here 
no evidence that Jean Berry ever had any conception that she had 
entered into any contract of insurance. She certainly took no 
direct part in the conclusion of whatever contract there was: the 
. policy was entirely arranged between R. E. Berry and the res- 
pondents and he alone filled in and signed in bis ’own name and 
behalf the application required by Section 152 of the Statute. It 
is said that the wide words defining the persons to whom the in- 
demnity is available are sufficient to found the inference that R. E. 
Berry was intending to contract not only on behalf of- himself 
but of any one who might come within the policy words “any 
person or persons while riding in or legally operating the auto- 
mobile for private or pleasure purposes” with the appropriate 
permission, and reliance in support of this contention was placed 
on the well-known rule in-regard to marine policies in which only 
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the name of the agents need be stated, and which are expressed to 
be made by them “as agents” or more frequently “as well in their 
own name as for and in the name or names of all and every person 
to whom the same doth may or shall appertain in whole or in part.” 
But even under these wide words no one can claim the benefit of the 
policy, even if answering the general description, unless it is es- 
tablished that the person who directed the insurance to be effected 
actually intended to cover that particular person, or at least some 
one who should answer the description. The mere generality of 
the language is not in itself sufficient. Thus in Grabam Joint 
Stock Shipping Co. v. Merchants Marine Insurance Co.1, it was 
held that the policy only protected the owner and not the mort- 
gagees: the rule had been previously illustrated by many cases, 


. including Boston Fruit Co. v. Brit. and Foreign M. I. Co.2, and 


also by Yengtsze Insce. Ass. v. Lukmanjee’. In the present case 
there is no evidence that R. E. Berry had any intention to insure 
anyone but himself: even if in some cases the words of the policy 
taken with the surrounding circumstances might be held to found 
the necessary inference of intention that inference would fail here 
by reason of the statutory application. But even if he had so in- 
tended, he had no authority from Jean Berry to insure on her 
behalf and at no time did she purport to adopt or ratify any 
insurance even if made on her behalf. In these circumstances it 
is impossible to say that a contract existed between Jean Berry and 
the respondents, that is, it cannot be held that she was in law 
“insured” under the policy. This conclusion is arrived at quite 
apart from the provision of Section 153 of the statute, which 
requires the insured’s name and other particulars to be inserted 
in the policy. It is also arrived at apart from the form of the 


- policy, which throughout in referring to the insured, refers back 


as a matter of construction to the named insured R. E. Berry, who 
filled in the statutory application form. ‘The very clause on which 
the contention is based draws a pointed distinction merely as matter 
of words between “the insured” and “any person or persons riding, 
&c.,” and between the named insured and “the other persons 
entitled to indemnity under the terms of this section.” Further- 
more there was no consideration proceeding from Jean Berry. 


It is, however, argued on behalf of the appellant that even 
if their Lordships should hold, as they do, that Jean Berry was 
not a party in Jaw to the insurance contract, she was a party in 
equity, and in that way was “insured” by the respondents within 
the meaning of Section 24. These two steps of the argument 
require separate consideration. 

The contention firstly is that R. E. Berry, as part of the bargain 


1[1924] A. C 294 *[1906] A. C. 336 
[1918] A. C 385 
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and for the consideration proceeding from him, stipulated that 
the respondents should indemnify his daughter, Jean Berry, as 
coming under the general words of description, in the same manner 
and under the same conditions as himself, that is, that he created 
a trust of that chose in action for her as beneficiary. It cannot 
be questioned that abstractly such a trusteeship is competent. No 
doubt at common law no one can sue on a contract except those 
who are contracting parties and (if the contract is not under seal) 
from and between whom consideration proceeds: the rule is stated 
by Lord Haldane in Dunlop Pneumatic Tyre Co., Limited v. 
Selfridge & Co., Limited*. 

My Lords, in the law of England certain principles are funda- 
mental. One is that only a person who is a party to a contract 
can sue on it. Our law knows nothing of a jus quasitum tertia 
arising by way of contract. Such a right may be conferred by 
way of property, as for example, under a trust, but it cannot be 
conferred on a stranger to a contract as a right to enforce the 
contract in persomem. 

In that case, as in Tweddle v. Atkinson”, only questions of 
direct contractual rights in law were in issue, but Lord Haldane 
states the equitable principle which qualifies the legal rule, and 
which has received effect in many cases, as for instance, Robertson 
v. Waitt; Affreteurs Reunis v. Leopold Walford"; Lloyds v. 
Harper’, viz, that a party to a contract can constitute himself a 
trustee for a third party of a right under the contract and thus 
confer such rights enforceable in equity on the third party. The 
trustee then can take steps to enforce performance to the beneficiary 
by the other contracting party as in the case of other equitable 
rights. The action should be in the name of the trustee; if, how- 
ever, he refuses to sue, the beneficiary can sue, joining the trustee as 
a defendant. But, though the general rule is clear, the present 
question is whether R. E. Berry can be held in this case to have 
constituted such a trust. But here again the intention to consti- 
tute the trust must be affirmatively proved: the intention cannot 
necessarily be inferred from the mere general words of the policy. 
Thus in Irving v. Richerdson®, 2 mortgagee effected in the usual 
form an insurance on the full value of the ship. He claimed to 
recover the full amount, which was in excess of the mortgage debt, 
on the general principle now embodied in Section 14(2) of the 
Marine Insurance Act, 1906 that a mortgagee may insure on be- 
half and for the benefit of other persons interested as well as for 
his own benefit, “and recovering the whole, will hold the surplus 
beyond his own debt in trust for the mortgagor or other persons 
interested.” It was held that the plaintiff was not entitled beyond 
the extent of his interest, that is, the mortgage debt, because he 
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Cw did not satisfy the jury of his actual intention in effecting the in- 
— surance to cover more than that. In the present case, there are 
"not only the difficulties arising from the statutory provisions quoted 
Auce above, but there is no evidence that R. E. Berry had any intention 
Mantz sto create a beneficial interest for Jean Berry, either specifically or as 
* member of a described class. Indeed, at no time either when the 
policy was effected or before or after the accident is there any 
suggestion that R. E. Berry had any such idea. It is true that 
she was in the habit of driving the insured automobile, but if R. E. 

Lord Wright Berry read the clause or thought of the matter at all, he would 
naturally expect that if ‘she did damage the claim would, under 
the Act quoted, be against him, as she was a minor living in his 
family. There is a further difficulty in the appellant’s way under. 
this head: R. E. Berry is the contracting party in law, but he has 
no insurable interest in Jean Berry’s personal liability, since natural 
love and affection does not give such an interest in law: whenever 
she drove the car, if she was an insured person, she had an insurable 
interest in the chance that she might be held liable in damages for 
negligence, but on the assumption now being considered, viz., that 
she was no more than a cestué que trust in regard to the insurance, 
the contracting party was R. E. Berry, who had no insurable 
interest: hence the policy, in respect of that particular risk, was 
void under the express words of Section 10 of the statute cited 
above. No doubt it has been held as a special rule in certain 
cases that a person having a special property in goods can insure 
on behalf and for the benefit of other persons interested as well as 
for his own benefit as is illustrated by Section 14(2) of the Marine 
Insurance Act, 1906, and Waters v. Monarch Life Co.'°, but here 
no question of a special property in goods was involved: R. E 
Berry had no insurable interest in the possible liability of his 
daughter. But if it is to be said that the cestui que trust is to be 
treated as if in law the contracting party, then Jean Berry must 
have satisfied the requirements of the Statute, as being the “insured,” 
in particular Sections 152 and 153, which it cannot be said that 
she did. There is a further objection to applying to her case the 
idea of her being the cestui que trust under the policy, since the 
doctrine of the equitable interest of a beneficiary under a contract 
of a third party relates to benefits under the contract, whereas in 
an insurance such as that contended for serious duties and obliga- 
tions rest on any person claiming to be insured, which necessarily 
involve consent and privity of contract. - 

Their Lordships are of opinion that no trusteeship is here made 
out, but in any case, they could not hold that the provisions of 
Section 24 were satisfied by any but 2 contract at law, enforceable 
directly against the insurers by the insured in her own name. That 
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section must be read with the relevant sections of the Act, which 
have been quoted above and also with the terms of the policy. 
In their Lordships’ opinion, an equitable right in Jean Berry (even 
if it were constituted) enforceable only in the name of the statu- 
tory insured, R. E. Berry, would not satisfy Section 24, which in- 
volves an added burden on the insurance company, and must be 
strictly construed. 

A decision of Roche, J. in Williams v. Baltic Insurance Asso- 
ciation of London, has been relied on by the appellants’ counsel. 
The facts in that case and the contractual terms were however 
different from those in question here and the provisions of the 
relevant statutes were not the same: nor is it clear whether the 
learned Judge treated the driver of the car as directly insured or as 
a cestui que trust. ‘Their Lordships have not been able to derive 
from that case any principles helpful to the issue now before the 
Board. ~ 

The decision their Lordships have arrived at involves the con- 
clusion that the final paragraph of the policy gives no enforceable 
right to anyone. The clause constitutes, in their opinion, merely 
a promissory representation or statement of an intention on the 
part of the insurers not binding in law or equity. On the other 
hand “honour policies” are common in insurance business, and any 
insurance company which failed to fulfil its “honourable obliga- 
tions” would be liable to pay in loss of business reputation. The 
defence in the present case is however taken under somewhat 
unusual circumstances in a claim by strangers on a special sta- 
tutory enactment: neither Jean Berry nor R. E. Berry is asserting 
any right. 

The appellant raised a further point that even if in fact she 
was not the insured within the meaning of Section 24, she became 
so by reason of an estoppel. But the only estoppel alleged was a 
matter between the respondents and Jean Berry: the respondents 
took up and conducted Jean Berry’s defence in the claim for 
damages, and it was said that in doing so, they conclusively ad- 
mitted she was the insured. Even, however, if that were so, that 
would not benefit the appellant, because she was no party to any 
such estoppel and further Section 24 is dealing with one who is 
insured in fact and by an actual contract. Their Lordships do not 
think, however, that any such estoppel is made out even as between 
Jean Berry and the respondents. This point also fails. 

In their Lordships’ opinion the appeal should be dismissed 
with costs, and they will humbly so advise His Majesty. 

Appeal dismissed 

White and Leonard—Solicitors for the appellant. 

Blake and Redden—Solicitors for the respondents. 
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INDIRA RANI GHOSE (Plaintif) 


Versus 


AKHOY KUMAR GHOSE (SINCE DECEASED) (Defendant) * 
ession Act (XXXIX of 1925), Secs. 124 and 131—Applcability of 
Sec. 124—Happening of uncertain event befare period of distribu- 
tion—To be alone within contemplation of testator—W ill—Cons- 
truction—Contingent bequest—Uncertain event—Period of distri- 
bution 


Section 124 of the Indian Succession Act, 1925, applies only if 
without doing violence to the terms of the will it can be held, as 
a matter of words, that the occurrence of the uncertain event prior 
to “ the period when the fund bequeathed is payable or distribut- 
able,” ıs alone within the contemplation of the testator. _ 

A Hindu governed by the Bengal School of Hindu law by 
Clause 14 of his will devised his whole estate, subject to the pay- 
ment of pecuniary legacies and annuities, to his executors and 
trustees in trust for such of his sons as were living at his death or 
the son or sons of such as were dead taking equally per stirpes, 
“but nevertheless in the event of any sons or son’s sons dying with- 
out lineal issue him surviving, the other of my son or sons or son’s 
sons living at the time shall be equally entitled to his or their 
share of the property as he or they would inherit under Hindu 
Law.” By Clause 10 the estate was not to be partitioned until the 
youngest son should attain twenty-five years. ‘The testator was 
survived by two infant sons, the elder of whom died intestate and 
without male issue, but survived by a widow. At the time of the 
death of the elder son the younger had attained twenty-five years. 
On the view that the gift over did take effect and in his favour, 
the younger eon applied for and obtained probate of the will, and 
thereupon took possession of the entire estate. 

Held, on a suit by the widow of the elder son claiming that 
under Clause 14 he took a moiety absolutely and that she suc- 
ceeded to it, that Sec. 124 of the Succession Act did not apply as 
Clause 14 provided for the possibility of 2 son dying without 
issue after the testator’s death, which was the period of distri- 
bution, and under Sec. 131 of the Act the younger son was entitled 
to the moiety of the estate upon his brother’s death without issue. 

Norendra Nath Sircer v. Kamalbasini Dassi, 23 L A. 18—23 
Cal. 563 distinguished. . 


APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. l 

W. A. Greene, K. C., W. Wallach and V. S. Laba for the 
appellant. _ 
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to him in the will, devolved upon his widow, the appellant, sole 
heiress in his intestacy? a 

The question is one of construction upon which the two 
Courts in India are not in accord, and when regard is had to the 
looseness of the phraseology adopted passim in the will by the 
testator or his draftsman it must be felt that its true meahing 
raises issues upon which there is ample room for divergence of 
view. It is comparatively easy to determine what this Indian 
testator meant to say. ‘The difficulty is to be satisfied judicially 
that in his English language he has succeeded in saying it. 

The testator, one Romanath Ghose, was a Calcutta Hindu, 
governed by the Bengal School of Hindu law. He died on July 
26,1904. He was survived by his widow and by two sons, Sidish- 
war Ghose and Akhoy Kumar Ghose, both of them, at his death, 
infants of tender years. It is not clear on the record whether or 
not he was actually survived by 2 daughter. But the true position 
in that matter, whatever it may have been, would not affect cons- 
truction, and it is not otherwise here important. The testator had 
certainly a daughter at some time. One of his executors is des- 
cribed as his son-in-law. -And in his will, as we shall see, he clearly 
contemplates the possibility that both daughters and granddaughters 
may survive him. But apart from 2 small sum for her marriage 
ceremony, the testator makes no testamentary provision fot any 
daughter or granddaughter—a circumstance indicative of an atti- 
tude to female descendants which, as will be seen, is characteristic. 

The will is dated October 30, 1903. By it the testator ap- 
points as his executors and trustees, his widow and her brother, 
his own son-in-law, another named person, and such and so many 
of his sons attaining the age of 22 years as shall be orthodox Hindus 
of good repute. He defines in Clause 2 the conditions which quality 
for that description when it is used in his will, as it quite frequently 
is, He directs and authorises his executors and trustees to expend 
upon his first and subsequently remaining annual shradbs and upon 
the funeral and subsequently remaining annual shredbs of his wife 
sums of prescribed amounts, without in this instance indicating 
the source from which these sums are to come. He directs his exe- 
cutors and trustees “from and out of the income of [his] estate” 
to pay to his wife if she continues to be an orthodox Hindu of 
good repute an annuity for her life and also to defray the sums 
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Gz not exceeding a prescribed amount required for her pilgrimages and 
1932. - religious expenses and ceremonies from time to time. He directs 
— and authorises his executors and trustees “out of the income of 
Iypma Rant [his] estate” to pay an annuity to his mother for the term of her 
GHO% atural life. She is also to be entitled to reside in his dwelling- 
Axar bouse at Benares whenever she wishes to do so. He directs and 
Kuman Gnom authorises his executors and trustees “from and out of [his] estate” 
Lord tO expend the sum of Rs.10,000 on the occasion of the marriage of 
Blenes- cach of his sons and daughters unmarried at the timé of his death. 
verso And by Clause 12 he directs and authorises his executors and 
trustees to pay a large number of pecuniary legacies and annuities 
“out of [his] estate,” two of which are now transcribed, because 

reference will later be made to their phraseology: — 

(i) A sum of rupees two thousand to each of my grandsons by 
daughter, namely, rupees one thousand at the time of their 
marriage, 

(J) A sum of rupees one thousand to each of my granddaughters 
by daughter at the time of their marriage. 

Clause 14 is the clause of the will directly relevant to the 
question at issue. It is convenient to set it forth textually, to- 

er with Clauses 10 and 11, which are also in point, if less 
immediately so:— 

10. My estate shall not be partitioned until the youngest of 
my sons shall attain the age of twenty-five years, but my said 
sons shall be properly maintained and educated out of the income 
of my estate. If any of my sons try to effect a partition before 
the time aforesaid he shall forfeit a fourth part of his legal share. 

11. In case I die without any son or grandson by son my widow 
shall be entitled to adopt three sons in succession and I do hereby 
grant her the requisite permission to do so. 

14. Subject to the payments of the legacies and annuities . 
aforesaid (the Idtter unless otherwise expressly provided being pay- 
able during the terms of the natural lives of the annuitants) as 
well as to the provisions hereinbefore mentioned, I devise and be- 
queath the whole of my estate real or personal of any kind or des- 
cription whatsoever and wherescever situate to my said executors 
and trustees in trust for such of my sons as shall be living at my 
death or come into existence within twelve months after my death 
and also for the son or sons of such of my sons as shall then be 
dead (such son or sons taking the share their or his father would 
have taken hereunder had they or he been then alive) provided 
the said sons or son’s sons shall be orthodox Hindus of good repute 
equally as tenants-in-common and the said sons or sons of my sons 
taking equally per stirpes as tenants-in-common, but nevertheless 
in the event of any sons or son’s sons dying without leaving lineal 
male issue him surviving the other of my son or sons or son’s sons 
living at the time shall be equally entitled to his or their share of 
the property as he or they would inherit under the Hindu Law, 

but should I die without lineal male descendants the son or sons to 
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be adopted by my wife shall inherit the whole of my residuary Om 
estate, but he shall not be put in possession until he attains the age -7 
of twenty-one years, and should any of my heirs or residuary ae 
legatees cease to be orthodox Hindus of good repute he shall forfeit Iwoma ere 
a moiety of his share, which shall go to my other qualified heirs Guose 
according to their respective shares. Pea 
The will very plainly is the work of a draftsman whose know- kun Chas 

ledge of the niceties of English i is imperfect. In not a few instances 

a strictly literal construction of the words used would lead to a Jord 

result possibly of zero, certainly incomplete, and that, although bwrgb 

the meaning intended is not obscure.- For instance, the use of the 

word “namely” in Clause 12(i) produces a result unintelligible, 

were construction there not assisted by contrasting the subsection 

with subsection (j) which immediately follows it. More parti- 

cularly, however, is the lapse from accuracy of statement or re- 

ference to be found in Clause 14, and almost from the beginning 

to the end of that clause. 


7 Three things, however, may be said of the will, reading it as a 
whole. 

First, the testator plainly contemplates the continuance of the 
trusts for an indefinite period after his death. An annuity is 
normally to continue for the life of the annuitant, and there are 
many annuities: payment for shradhs, remote it may be in time, 
is to be made. Payments, indefinite in duration, are to come out 
of the estate or out of its income. The testator’s Benares house 
must be retained at least so long as his widow lives. 

Secondly, the testator contemplates in more than one instance 
the forfeiture in whole or in part of a vested gift, should the 
donee cease to be an orthodox Hindu of good repute. 

But, thirdly, and most pointedly of all, the exclusion of every 
daughter or granddaughter from any participation in residue is 
plainly of set purpose. Here is a predominant note in the will. 
As to a daughter-in-law, she is never once mentioned from begin- 
ning to end. 

There were disputes between his representatives almost im- 
mediately after the testator’s death, and by an order of the High 
Court made in March, 1905, the executrix and executors were 
discharged. ‘Thereafter up to July 25, 1919, the estate was ad- 
ministered by the High Court through receivers appointed from 
time to time. After the testator’s elder son, Sideshwar Ghose, had 
attained the age of 18 he applied for and on May 21, 1919, he 
obtained an order for the grant to himself of letters of adan a 
tion de bonis non with the will annexed. By order of the Court 
of July 25, 1919, the receivers were directed to make over posses- 
sion of the estate to him, and he was in possession thereof and ad- 
ministering it until his death. On February 13, 1930, he died 
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Cm intestate and without ‘male issue, but leaving him surviving his 
widow, the present appellant, and an infant daughter. Under the 
—— Bengal School of Hindu law, by which he, like his father, was 
Inpma Rant governed, his widow is the sole heiress to his property; failing her, 
ae Sideshwar’s daughter would have been sole heiress. 
AxHor Akhoy Kumar Ghose, the testator’s younger son, survived 
Kowar Grom Sideshwar, and, in view of the third of the contentions put forward 
Iod by the appellant, and later to be discussed, it is important to note 
Bleses- ‘that at Sideshwar’s death both he and Akhoy had attained the age 
fersh of 25, the age mentioned in Clause 10 of the will. 

When Sideshwar died the question arose whether the gift 
over of his share of residue under Clause 14 still remained operative, 
and whether, if it did, the words of destination were, in the event, 
capable of carrying over the share to Akhoy, who alone claimed 
it. On the view that the gift over did take effect and in his 
favour, Akhoy applied for and on May 30, 1930, obtained pro- 
bate of the will, and thereupon took possession of the entire estate, 
claiming that the widow of Sideshwar, even if his sole heiress, 
had no interest whatever in it. 

The widow refused to accept that position, and on July 3, 
1930, she instituted against Akhoy in the High Court of Judica- 
ture at Fort William in Bengal the suit out of which the present 
appeal arises. Therein she claimed a declaration that in the events 
which had happened and on a true construction of the testator’s 
will Sideshwar had at his death become absolutely entitled to his 
equal half share of the residuary estate, subject to ‘proportionate 
provision thereout for the pecuniary legacies and annuities already 
referred to. She asked also, perhaps somewhat irregularly in a suit 
relating only to the estate of the testator, for a declaration that on 
the death intestate of Sideshwar his half share devolved upon herself, _ 
and there was a claim for consequential relief. 


The suit came on for hearing before Mr. Justice Buckland, 
exercising the ordinary Civil Jurisdiction of the High Court, and 
on December 22, 1930, the learned Judge came to the conclusion 
that the plaintiff was entitled to the relief for which she asked. 
And he so declared. 

On appeal by the defendant, Akhoy, to the Divisional Bench 
of the Court, the learned Judges there, on April 2, 1931, allowing 
the appeal, rejected the plaintiffs claim to a half or any share in 
the corpus of the estate of the testator, They reserved, however, 
to her the right to apply to the Judge on the original side of the 
Court, to whom the matter was remitted, to deal with claims of 
detail made by her and upon which there had so far been no 
adjudication by that Court. 

The present appeal to His Majesty in Council is from that 
judgment of April 2, 1931. The plaintiff-appellant’s desire is to 
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have the decree of Mr. Justice Buckland restored. It only remains Gm 
to state that on May. 21, 1931, during the pendency of the appeal, = 553 
the defendant Akhoy died, and his estate is now represented by — 
the respondents, the executors of his will Boe 
The appellant’s contentions in support of her appeal were H 
threefold and alternative. The first was that the terms of Clause Axnoy 
14 of the will, in so far as the gift over ‘is concerned, are governed emails 
by the provisions of Section 124 of the Indian Succession Act 39 Lord 
of 1925, the terms of which it may be recalled are as follows:— eee 
Where a legacy is given if a specified uncertain event shall ki 
happen and no time is mentioned in the will for the occurrence of 
that event, the legacy cannot take effect, unless such event hap- 
pens before the period when the fund bequeathed is payable or dis- 
tributed. 
Expressing the contention in terms of the event which has 
happened the appellant’s argument was that upon the true con- 
struction of Clause 14 Sideshwar’s death without leaving lineal 
male issue him surviving was confined to his death in the lifetime 
of the testator, an uncertain event with no time mentioned in the 
will for its occurrence; that in terms of the will the original gift to 
him was payable or distributable on the death of the testator, and 
that accordingly the gift over—the “legacy” of the section— 
could not, if the section was to be obeyed, take effect. In other 
words, the original gift to Sideshwar became at the moment of the 
testator’s death, and as a result of the section, absolute and 
indefeasible. 
This contention had commended itself to the learned trial 
Judge, Mr. Justice Buckland. He accepted the view that it was 
justified by the judgment of this Board in Norendre Nath Sircar. 
v. Kamal Basini Dassit, which he treated as governing the present 
case. Their Lordships, in agreement with the Divisional Bench, 
are of opinion that no such conclusion is warranted by that judg- 
ment, and ultimately the learned Judge’s view was not, before 
them, seriously maintained. 
Death in the case cited was clearly on the will confined to 
“death” in the testator’s lifetime. In the present case, however, 
notwithstanding the appellant’s origin contention to the contrary, 
it is clear, their Lordships think, that the death of a son or son’s 
son referred to in this will is the death of one who has taken some- 
thing under the original gift contained in it; that is to say, it is a 
death which must take place after that of the testator. ‘This dis- 
tinction between the cases is, for the present purpose, vital. It 
is true that in each the event remains uncertain. In the present 
case, it not being a case of death simpliciter, it might even after- 
the death of the testator never have happened at all. But was it 
723 LA 18 
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Crm an uncertain event with reference to which it could be said that 
"i “no time is prescribed in the will for its occurrence”? The answer 
192 must, their Lordships think, be in the negative. The two first 
Inpma Ram illustrations attached to Section 124 make clear what may be only 
Guom implicit in the actual wording of the section, namely, that it does 
Axuor not apply if a period is specified in the will within which the con- 
Kumax Guosm tingent event is to happen, or, putting it otherwise, that the section 
Tord Only applies, if without doing violence to the terms of the will, it 
Blenes- can be held, as a matter of words, that the occurrence of the un- 
berth certain event prior to “the period when the fund bequeathed is 
payable or distributable,” is alone within the contemplation of the 
testator. If the terms of the will make that construction of his 

words impossible, the section then does not apply. 

It will suffice in exposition of this statement to refer to the 
first of the illustrations attached to the section: — 

A legacy is bequeathed to A., and in case of his death to B. If 
A. survives the testator the legacy to B. does not take effect. 

In the case illustrated it is possible without doing violence 
to the words to refer the specified death of A. to his death in the 
lifetime of the testator. And so much being possible, the section 
requires that A.’s death shall be so referred. 

But does not the illustration equally plainly connote that it 
would have become the illustration of a case to which the section 
had no application if, instead of being worded as it is, it had run:— 

A legacy is bequeathed to A., and in case of his death before or 

after that of the testator to B., 

a case in which the legacy to B., on the testator’s very words must 
take effect just as certainly if A. survived the testator, as if he 
predeceased him. In other words, A.’s interest in the legacy, B. 
surviving, is cut down to a life interest, and Section 131 of the 
Act becomes relevant as an enabling Provision. That section, it 
will be recalled, is as follows:— 

A bequest may be made to any person with the condition super- 
added that in case a specified uncertain event shall happen the 
thing bequeathed shall go to another person. 

The section is made subject to, amongst others, Section 124. 
Freed from the operation of that section, as, in their Lordships’ 
judgment, for reasons already given, the present pift is, there seems 
to them, as there seemed to the learned Judges of the Divisional 
Bench, no reason why Section 131 should not here have full effect, 
unless, indeed, some other objection to the efficacy of the gift over 
can be found. And in her remaining contentions the appellant 
sought to find two. 

The first of these proceeded on the footing that the gift over 
had taken effect. Thereupon the submission was that on the terms 
of that gift properly understood there was no effective destination 
of Sideshwar’s original share to any person, and that accordingly, 
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on the well-authenticated principle of Home v. Pillans’, the original Crm 
absolute gift to him remained. ae 

This conclusion was reached as a result of the construction  — 
placed by the appellant on the immediately relevant words of Clause INpma Rani 
14 of the will, repeated now for convenience of reference:— ie 

But nevertheless in the event of any sons or son’s sons dying Axnoy 
without leaving lineal male issue him surviving the other of my Kumar Gross 
son or sons or son’s sons living at the time shall be equally entitled ae 
to his or their share of the property as he or they would inherit he 
under the Hindu law. burgh 

Reading these words without assistance in construction from 
any other provision ia the same clause, learned counsel, in an 
elaborate argument, insisted that the words “him surviving” are. 
the key words to what follows: that the share being disposed of is 
still the share of “him,” the deceased son or son's son: and that 
“his or their share” of the property to which the “other” of the 
testator’s son or sons or son’s sons living at the time are to be en- 
titled equally grammatically must be, and, in fact is, the share of 
the deceased which be or tbey would inherit from bim under the 
Hindu Law. From this the next step was easy. That share was no 
share at all, because the only person to take any interest in Sidesh- 
war’s property under the Hindu Law is the appellant, Sideshwar’s 
widow. Failing her, his daughter. The gift over accordingly 
had on the death of Sideshwar no effect. Indeed, if the construc- 
tion suggested be sound, the gift over on the death of any son or 
son’s son leaving a widow or a daughter, can never have any effect, 
and the testator’s purpose in providing that a son’s or son’s son’s 
share is to go over on his death without leaving lineal male issue 
him surviving might never be attained. On this construction the 
share of the deceased could not go over if he left a widow or 
daughter him surviving, a result entirely outside the testator’s 
scheme of distribution and, so far as it might be operative to confer’ 
benefits either upon one or the other quite contrary to his intention. 

To their Lordships this appears to be peculiarly a case, similar 
to those referred to by Lord Macnaghten when delivering the 
judgment of the Board in Norendra Nath Sircar’s case (supra), 
in which care must be taken lest the wills of people speaking a 
different tongue, trained in different habits of thought, and brought 
up under different conditions of life, are interpreted by the appli- 
cation to them of a too rigid construction of the English language. 
Particularly must this consideration be in mind if it appears that 
a rigid construction leads to such consequences as have just been 
indicated. . 

Here, however, in their Lordships view, the appellant’s con- 
struction of the will does not survive examination. A conscious 
intention ọn the part of a testator to dispose of property in the 
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hands of another person under a gift from himself is not lightly 
to be imputed, Less likely is it that the persons to take under 
that disposition, and as on an intestacy of the first donee, would 
be described in terms of relationship not to the donee but to the 
testator himself. 

And this more general criticism of the appellant’s construction 


Komar Grom is reinforced on closer examination of the actual words of the 


testator, showing as it does that he is here doing none of the 
things thereby imputed to him. Three very helpful aids to the 
true meaning of the words employed are supplied by reference 
to the same words in other parts of Clause 14, where their Signifi- 
cation is unambiguous, 

First, as to the words “him surviving.” This, it then becomes 
apparent, is the testator’s phrase to convey a meaning which an- 
other draftsman, better instructed, would express by the use of 
such words as “them respectively surviving.” The word “he”, 
in this way three times used in the last branch of the clause, justifies 
this statement:— l 

But should I die without lineal male descendants the son or sons _ 
to be adopted by my wife shall inherit the whole of my residuary 
estate, but be shall not be put in possession until be attains the age 
of twenty-one years, and should any of my heirs or residuary 
legatees cease to be orthodox Hindus of good repute be shall. forfeit 
a moiety of his share. B 

Further examination of the clause discloses another mannerism 
of this testator in using the word “or” where, to convey the same 
meaning, 2 more competent draftsman would inevitably use the 
word “and”. It may be gathered from other parts of the clause 
that where the testator describes the donees under the gift over 
as “the other of my son or sons or son’s sons living at the time,” 
another draftsman better versed in English would in each place 
have used the word “and” to convey his meaning. 

Again the signification of “and” must be attached to the 
word “or” in the phrase immediately preceding the gift over:— 

Provided the said sons or son’s sans shall be orthodox Hindus of 
good repute... . and the said sons or sons of my sons taking 
equally per stir pes. 

The sons and the son’s sons in each case referred to, take, 
aH of them, a share under the immediately preceding gift. Yet 
the testator’s word is “or”. This use of the word in place of 
“and” is again seen, although perhaps less appositely, in the be- 
quest at the commencement of the clause of “the whole of my 
estate real or personal of any kind or description whatsoever. 

And now, assisted in construction by this dictionary supplied 
by the will itself, their Lordships cannot doubt that the words 
“him surviving” in this clause should be read as the testator’s 
equivalent for such words as “them respectively surviving”: that 
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the “other” of the testator’s sons or son’s sons to take are confined Grn 
to sons or son’s sons who, like the deceased, were original takers —— 
under the previous gift: that by the words “his or their share of 
the property” the testator is referring, not to any share to be taken Ioma Rant 
under the gift over, but to the share in his (the testator’s) pro- es 
perty by the will originally given to the deceased son or son’s son. Axror 
In other words, on their true construction the effect of the Kuma: Guom 
testator’s words of destination is as follows:— a 
In the event of any of my sons or son’s sons [to whom a share  Blewss- 
of residue has been given] dying without male issue them respec- burgh 
tively surviving the other of my son and sons and son’s sons living 
at the death of the deceased [and being also sons or son’s sons 
entitled to a share of residue under this my will, and entitled also 
to inherit from me under Hindu Law] shall take in equal shares 
the property compromised in the original gift to the deceased. 
That to their Lordships seems to be an exact paraphrase of 
the words of the will, in their true signification, and, as so para- 
phrased, the words convey the share to a destination sufficiently 
clearly described and in no sense obnoxious to Hindu Law. Whe- 
ther this accrued share of an original taker would or would not be 
subject to defeasance like his original share: whether the son or 
son’s son would “inherit under Hindu Law” because he was bene- 
ficiary under the testator’s will, or because he could qualify on 
intestacy, are questions which need not delay their Lordships now, 
for the gift on either view would be equally valid according to 
Hindu Law, and Akhoy, who in the event is the only claimant 
to Sideshwar’s share, fulfils all qualifications. Accordingly, in 
their Lordships’ judgment, this second contention of the appellant 
also fails. = 
Her third contention was first made in argument before their 
Lordships’ Board. It is not raised by the appellant’s printed case. 
It was not given as a reason in her application for leave to appeal 
to His Majesty in Council. It is not mentioned in any of the 
judgments of the Courts below. Based as it is on a view of the 
will entirely contrary to that upon which the appellant had hitherto 
proceeded, namely, that the period of distribution of residue was 
the death of the testator, their Lordships cannot think that any 
reference to the point if, in India, it was made in argument, was 
seriously made. 
In these circumstances, it is with some hesitation that they 
deal with it at all. Had they felt disposed favourably to entertain 
it they would in fairness to the respondents have hesitated to pro- 
nounce against them without in the first instance obtaining the 
views of the Divisional Bench upon its soundness. ‘They think, 
however, that the contention fails, and as it is by the appellant 
that it is only now raised they will dispose of it. Alternative to 
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the appellant’s other two contentions, it is that onthe true con- 
struction of the will, while there may have been a vesting in interest 
of Sideshwar’s share at the death of the testator, there was an 
actual vesting in possession under Clause 10 of the will on the 
attainment by Akhoy of the age of 25, in no sense displaced by 
Sideshwar’s death after that vesting. The trusts of the residue 


Kumar Gross thereupon came to an end. Sideshwar’s share then became his own 


Lord 
Blanes- 
burgh 


indefeasibly and absolutely and now devolves upon the appellant 
as his widow. ; 

In support of this contention reliance was mainly placed upon 
the judgment of the Board in Christien v. Taylor’, and of Sargant, 
J., as he then was, in In re Roberts and In re Brailsford*. Of the 
words of Clause 14, “in the event of any sons or son’s sons dying 
without leaving lineal male issue him surviving,” it may be said 
as Lord Haldane said of the corresponding words of the will in 
Christian v. Taylor, that they ` 

Are prima facie to be construed in their hteral significance as 
referring to death at any time... . This rule of interpretation will 
yield to any sufficient intention to a contrary effect to be found 
in the language of the will taken as a whole, but apart from any 
such indication death at any time is what the words taken by 
themselves must be assumed to mean. 

If the contrary intention to which Lord Haldane refers is to 
be found in this will, it can only be so found by reading Clause 10 
as amounting to a provision that on attainment of the age of 25 
by the youngest of the testator’s sons there is to be a division of 
the property in specie and the trusts of Clause 14 are then to come 
to an end. 

Their Lordships are urfable to find all this in a clause so partial 
and colourless as Clause 10. 

First of all it is a clause applicable only to sons. It has no 
reference to son’s sons or adopted sons, although the provisions 
of Clause 14 are applicable as much to son’s sons as to sons. 

Secondly, Clause 10 is negative and not positive in form. It 
says that there shall be no partition before a certain event; but it 
does not, even by implication, require that there shall be any parti- 
tion after that event. Still less does it suggest that even after that 
partition the then unexhausted provisions of the will to which re- 
ference has been made shall cease to have paramount effect. Their 
Lordships are well aware of Section 343 of the Succession Act, as 
a result of which the annuities at any rate might be provided for 
so as to permit of a partition for an absolute estaté, notwithstand- 
ing their continuance. But that section does not make it possible 
to say of this testator that it was his intention that the trusts dec- 
lared by him in Clause 14 should cease to be operative, and in the 
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hands’ of. his trustees, at any moment before they were completely Cu 
fulfilled, : SS arr 
Their Lordships have, in short, been unable to find in this = 
will any indication of an intentjon sufficient to displace the prima Doma Ram 
facie meaning of the words used in Clause 14. And the question ee 
is solely one of intention. AxHOY 
In the result, therefore, their Lordships conclude that the Zumar Guom 
appeal fails and should be dismissed. And they will humbly so Zon 
advise His Majesty. Blanes- 
The costs of both parties to the appeal, taxed as between soli-  $™s 
citor and client, ought, they think, to be paid out of the estate. 
The difficulty has been created by the testator himself, and it was 
properly brought before His Majesty in Council for final solution. 
: Appeal dismissed 
‘Callingham, Ormond and Maddoy—Solicitors for the 
appellant. i 0 
Watkins and Hunter—Solicitors for the respondent. 
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Copyright Act (III of 1914), Sch. I, Sec. 2—Actiom for breach of copy-  — 
right—Intrinsic evidence of capying afforded by comparison of two Lov Atım 
works—W ben sufficient to displace direct evidence that there was a ia 
no copying. y Bar 

In an action for breach of copyright the plaintiff relied upon the 
intrinsic evidence to be derived from a comparison of the two 
` works; and she argued that when you.compared the one work with 
the other you would find that there was such an accumulation of 
similarities, of like omissions, of plan, of phrases, of mistakes, that 
the inference was irresistible that the defendant did in fact have 
her work before’ him before he composed his work. Held, that 
in the case of two literary works intrinsic evidence of that kind 
may be sufficient to establish a case of copying, even if the direct 
evidence is all the other way and appears to be-evidence that can 
be accepted; but such evidence must be of the most cogent force 
` before it can be accepted as against the oath of respectable and 
responsible people whose evidence otherwise would be believed by 
APPEAL from a decision of the Appellate Division of the 

Supreme Court of Ontario. 

Florence A. Deeks for the appellant. 
J. J. Pawll and M. A. T. Macmillan for the respondents, 


The following judgment was delivered by j 
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Loro ATKIN—This is an appeal from the judgment of the 
Second Appellate Division of the Supreme Court of Ontario, which 
affirmed the judgment of Mr. Justice Raney in the Supreme Court 
lof Ontario which dismissed the plaintiffs action. The action is 
brought by the plaintiff, Miss Florence Deeks, for breach of copy- 
right, but in substance the action is for breach of confidence in 
permitting the plaintiffs unpublished manuscript to be used with- 
cut the plaintiff's consent. The action is brought against the 
Macmillan Company of Canada, which is the company to which 
the plaintiff entrusted her manuscript, it is brought against Mr. H. 
G. Wells, who is said to have used the manuscript of the plaintiff 
improperly as the foundation of his book, “The Outline of His- 
tory,” and it is brought against the Macmillan Company, Incorpo- 
rated, of New York, Messrs. George Newnes, Limited, and Messrs. 
Cassell & Company, Limited, for having published the work of 
Mr. Wells which had been so composed. 

Now whether or not the book was used, handed over to Mr. 
Wells, and whether it was improperly used by him are pure ques- 
tions of fact. Upon those questions of fact both Courts have 
come to a conclusion against the plaintiff; and it would follow 
that, in accordance with the usual practice in dealing with appeals 
of this Board, there being two concurrent findings of fact, the 
Board would not hear an appeal which suggested that those find- 
ings were wrong. But Miss Deeks appears in person, she evi- 
dently thoroughly believes in her case, and it was important, their 
Lordships thought, in the interests of everybody that the case should 
be fully heard. They therefore made a special exception in her 
favour and have allowed her to open the case at length, and their 
Lordships proceed to decide it without any reference to the general 
rule as to concurrent findings. 


The position is that Miss Deeks in August of 1918 entrusted 
her manuscript entitled “The Web” to the Macmillan Company 
of Canada. The manuscript was of a work which involved the 
whole history of the world from its very beginning to the present 
day, with the special object of emphasising the important part 
that women had played in the social development of the world. 
The book was entrusted to the Macmillan Company in Canada on | 
August 8, 1918. It was left with them by Miss Deeks for two 
purposes. One purpose was to ascertain whether there would be 
any objection to the use by her of certain extracts from Green’a 
“Short History of the English People,” the copyright of which 
was owned by Messrs. Macmillan in London. Together with a 
request that they should afford her' information on that point, 
they were generally asked to advise her as to the prospects of 
the work as a publication. Apparently Messrs. Macmillan in 


' London control the Macmillan Company of Canada and the 
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Macmillan Incorporated Company of New York. Cr. 

The manuscript was examined by Mr. Saul, who occupied the a 
position of editor of their works and was the person before whom 
manuscripts would naturally come. The exact story of what he Faisal 
did with the manuscript is not quite clearly recorded; but it is js 
quite plain, their Lordships think, that he took the manuscript, H. G. Wers 
he read it once and then he read it a second time, and his recollec- 
tion is that he took it with him to Winnipeg and the Pacific 
Provinces and returned with it to Ontario at some date in No- 
vember. He left the employment of Macmillans in Canada in 
January of 1919. The writ was not issued until 1925, and a long 
time had elapsed, no doubt, since he had occasion to deal with the 
question of the manuscript, though it appears that some reference 
had been made to him before the writ had been actually issued. 
There is an entry in the book that records the dealing with manu- 
scripts to the effect that the book was received on August 8, 1918, 
and was returned in February of 1919. In the opinion of their 
Lordships that record is incorrect. It seems that the manuscript 
was not returned in fact to Miss Deeks until April of 1919. There 
is an entry of another manuscript in the record book, which is 
called “The Dawn,” which happens to be the title of the first 
chapter of Miss Deeks’s book, which in their Lordships’ opinion 
is also an incorrect entry, because it is not adequately explained 
what that manuscript is. It is recorded as being returned in July 
of 1919, and it appears to their Lordships plain that the manuscript 
which was returned in July of 1919 is not a manuscript which was 
or could be described as “The Dawn.” ‘That is left uncertain, 
and all their Lordships can say about it is this, that in view of the 
period that elapsed between the time when the manuscript was 
being dealt with by the Macmillan Company of Canada and the 
tume in 1925 when they were first challenged with their dealing 
with it, it is not at all unnatural that there should be difficulties in 
explaining records which, as they stand, do not give satisfactory 
information to anybody and raise slight difficulties which have not 
been entirely cleared up. 

During that period between August, 1918, and April of 1919 
Mr. Wells appears to have completed the manuscript of his book, 
“The Outline of History,” which book also is written as a history 
of the world from the beginning, dealing, as an ultimate object, 
with history from a rather different point of view from that which 
had been undertaken by Miss Deeks. Therefore, so far as the 
coincidence of time is concerned, if the manuscript had left Canada 
and had reached London it is, of course, possible that Mr. Wells 
might have had an opportunity of seeing the work and using it; - 
„and, of course, direct evidence had to be given in respect of this 


Lord Athsn 


matter. 
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The evidence of Mr. Saul was that, so far as he was concerned, 
to his knowledge he had not parted with the manuscript; and it is 
difficult to see who could have dealt with the manuscript except _ 
Mr. Saul himself. The evidence on behalf of Macmillans in Lon-. ” 
don, the evidence of Sir Frederick Macmillan, the Chairman of 
the Board, is that every manuscript would come before the Board 
and that the Board had certainly never seen such a manuscript and, 
indeed, had not heard of Miss Deeks. The evidence of Mr. Wells - 
is quite clear and definite, that he had never seen the manuscript, 
he did not know of Miss Deeks, he had not taken any part of the 
information that she had put in her manuscript from that manus- 


cript or from Miss Deeks herself; and there is no direct evidence `` 


on behalf of Miss Deeks that the manuscript ever did in fact leave 
Canada. 

So far as that goes, the Courts have accepted the evidence of 
Mr. Wells and the evidence given by the Macmillan Companies, 
and they have come to a conclusion quite definitely that the 
plaintiff’s case is unfounded and that the manuscript was not 
handed to Mr. Wells, and that Mr. Wells had in fact never used it. 

But, apart from the direct evidence, Miss Deeks relies upon 
the intrinsic evidence to be derived from a comparison of the two 
works; and she says that when you compare the one work with 
the other you will find that there is such an accumulation of 
similarities, of like omissions, of plan, of phrases, of mistakes, that 
the inference is irresistible that Mr. Wells did in fact have her work 
before him before he composed his work. Now their Lordships 
are not prepared to say that in the case of two literary works 
intrinsic evidence of that kind may not be sufficient to establish a 
case of copying, even if the direct evidence is all the other way 
and appears to be evidence that can be accepted; but such evidence 
must be of’ the most cogent force before it can be accepted as 
against the oath of respectable and responsible people whose evidence 
otherwise would be believed by the Court. 

Therefore, it becomes necessary to consider the class of evi- 
dence that is brought forward on behalf of the plaintiff in respect 
of this comparison arid the inference that ought to be drawn as the 
result of the comparison. Miss Deeks relied in the Courts below 
upon the evidence of three literary gentlemen of considerable re- 
putation who were entitled to be treated as experts on this subject. 
They pointed out coincidences, similarities, identical omissions, and 
so forth, which in their view led to the inference that one work was ' 
the copy of the other. Their Lordships have read that evidence, 
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apparently permitted to say, not only that there were similarities, Crm 
but that in their opinion the result of the similarities was such that > 

in fact Mr. Wells did copy from this work—which, of course, is ` 
not a matter for expert testimony at all—and, indeed, one witness Froxsncx 
was, permitted to give evidence to the effect that in his opinion Mr. A ag = 
Wells wrote his own book with the manuscript of Miss Deeks’s H. G. Wais 


book upon the desk before him—evidence which quite plainly was or ate 


--" not a matter for expert opinion. However, such evidence was 


given, and it was before the Court and it -was considered by the 
learned Judges. ; 

Now the points upon which the experts rely have been cor- 
rectly summarised by Miss Deeks in this respect. She says that the 
copying took place as is shown by similarities with regard to the 
plan—that means the plan of the book, the scheme of the book; 
that the opening chapters and various passages appearing in Mr. 
_Wells’s book are mere colourable alterations of “The- Web”; that 
there are certain phrasal identities and similarities, and there are 
certain mistakes; that the similarities, though trifling in some ins- 
tances, are so numerous that an accumulation of them afford the 
strongest evidence of copying; and that there were common sources 
cused for both works which could be shown to have been used in 
both cases together with the original additions made by Miss Deeks, 
so that when you compared the two. you found that Mr. Wells had 
used not only the common source but had also modified it by using 
in addition to that the original manuscript of Miss Deeks. She 
relied on the choice and the sequence of thé order of details, and 
she relied on the emphasis and proportion given to certain topics. 
Those matters were carefully discussed in the Courts below; they 
have been dealt with by the judgments in both Courts, and they 
“have been very fully discussed before their Lordships by Mist Deeks 
who in the course of her case has given every assistance to the 
Board and made it quite plain that the whole strength of the case 
has been put forward upon this appeal. Their Lordships wish to ` 
repeat what was said in the Courts below, that Miss Deeks has 
argued the case with great candour and with great force. 

Now their Lordships do not propose to go into the details of ~ 
all these matters. They wish it .to be understood that they have 
carefully considered all the points that have been put before them, 
and, having considered them, they are quite convinced that the 
case’ made in this respect is quite insufficient to displace the con- 
viction that is derived from the direct evidence that there was in 
this case no copying in fact.. The suggested similarities can be 
explained by the nature of the work, which has common elements, - 
and by the fact that both writers must have had recourse to- 
. authoritiés ‘which were common to both. After all, neither Miss 
Deeks nor Mr. Wells was present at the beginning of the world or 

oe 
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until 2 very considerable time later, and they have had to rely 
upon the accumulation of information which has been made by 
many authors before them and to which they have had to have 
recourse in writing such a work as this. Their Lordships do not 
pause to deal with the details of the evidence that was given, but 


HG. Wars it 2 great many cases it is quite properly described by one of the 


Lord Atkin 


Judges as fantastic, and such actual coincidences as do exist are 
quite explicable, and should be explained, in the manner suggested. 

The result is this: that in the opinion of their Lordships not 
only did Miss Deeks fail to make out her case, but that it was 
definitely established that the manuscript in this case did not leave 


. Canada and that Mr. Wells did not have any access to it and did 
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Kng, J. 


not use it at all in the preparation of his work. It is very doubt- 
ful whether anything that this Board says or that any Court says 
will be likely to alter Miss Deeks’s opinion of the merits of her 
case, but at any rate she will have the satisfaction of knowing 
that the case has been very fully considered now by three Courts 
and that the conclusion must be the same in all of them, namely, 
that the case that she made was definitely disproved. The result 
of that is that their Lordships must humbly advise His Majesty 
that this appeal should be dismissed, and the appellant must pay 
the costs of the appeal. There was a petition for leave to adduce 
further evidence or add to the record, but that petition was not- 
opened. 

Nothing need therefore be said about the petition, except that 
no order is made upon it. 

Appeal dismissed 

M. Person—Solicitor for the appellant. 
-  Gedge, Fiske 8 Co. and Broad & Sons—Solicitors for the 
respondents, 


HALIMAN AND ANOTHER (Defendants) 
Versus 
MEDIA AND ANOTHER (Plaintiffs) * 
Court-Fees Act, Secs. 7 (v) (d) end 7(v) (b)—Swit for possession of frac- 
tional shares of kbewat kbatas—Court-fee peyable on market-value 
of fractional shares. 

In a suit for possession of fractional shares of certain khewat 
khatas of zamindari land, the fractional shares not being recorded 
as separately assessed with revenue, the court-fee is payable on the 
market-value of the fractional shares under Section 7(v) (d), 
Court-Fees Act, because the fractional shares of khewat khatas are 
parts of an estate (mahal), bur are not “definite shares” of the 
estate and are not recorded as separately assessed with revenue. 
By notification No. 1231 dated October 11, 1923 issued by the 


*Stamp Reference in F. A. 336 of 1929 
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Local Government of the United Provinces under Section 35, 
Court-Fees Act, the Government of India notification of 1889, 
under which the court-fee in a case of this sort could be com- 
puted on five times the proportionate revenue, has been cancelled. 
The result is that the provisions of the Act itself must now be 
strictly followed. 

Where the suit is for possession of an entire khewat khata the 
court-fee would be payable ed valorem under Section 7(v) (b) 
upon five times the revenue assessed upon the khata, because a 
khewat khata is a part of an estate and it is recorded as separately 
assessed with revenue. 

A khewat khata is not an ‘estate’ within the meaning of Section 
7(v), nor is it a ‘definite share’ of an estate. 

N. U. A. Siddiqui for the appellants. 
S. Majid Ali for the respondents. 
Mubemmad Ismail (Government Advocate) for the Crown. 


The following judgment was delivered by 


Kine, J.—This is a reference under Section 5 of the Court- 
Fees Act. 


The suit was for possession of fractional shares of certain 
khewat holdings. (khatas) of zamindari land. The question is 
whether under Section 7 (v) (b) of the Court-Fees Act the value 
of the subject-matter should be deemed to be five times the pro- 
partionate share of the Government revenue assessed upon the 
khewat khatas, or whether it should be the market-value of, the 
land in suit, under Section 7(v) (d) of the Act. Under Section 
7(v) (b), where the suit is for possession of land, and where the 
land forms an entire estate, or a definite share of an estate, paying 
annual revenue to Government, or forms part of such estate, and 
is recorded in the Collector’s register as separately assessed with 
such revenue and such revenue is settled, but not permanently, then 
the value of the subject-matter shall be deemed to be five times 
the revenue so payable. 


It is argued for the appellant that the land in suit forms defi- 
nite shares of an estate, which are recorded in the Collector’s regis- 
ter as separately assessed with revenue, and therefore the value 
should be deemed to be five times the proportionate share of the 
revenue payable upon the fractional shares claimed. The decision 
depends upon the meaning of the word “estate” in this Clause. 


The word “estate” has been defined in the “explanation” ‘as follows: ` 


The- word ‘estate’, as used in this paragraph, means any land” 
subject to the payment of revenue, for which the proprietor or 
farmer or rsiyst shall have executed a separate engagement to Go- 
yernment, or which, in the absence of such engagement, shall have 
been separately assessed with revenue. 

A perusal of the United Provinces Land Revenue Act 1901, 
and of the rules contained in-Board’s- circular I-1, establishes the. 
facts that the unit of land for the purpose of the assessment of re- 
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venue is a mabal, and that a separate engagement is demanded from 
the lambardars or- proprietors of every mahal in respect of the 
revenue assessed upon the mahal. It is true that the khewat khatas 
in question are entered in the revenus records as being separately. 
assessed with revenue, that is, 2 certain amount of revenue is re- 
corded as being payable in respect of each khewat khata. Never- 
theless I think that a khewat khata cannot be held to be an 
“estate” within the meaning of this clause for the reason that no 
separate engagement has been executed in respect of each khewat 
khata. It appears that the Settlement Officer distributes the reve- 
mue assessed on each mahal over the several properties recorded 
separately in the khewat in accordance with the provisions of Sec- 
tion 67-A of the U. P. Land Revenue Act. This section was only 
inserted in the Act by an amending Act of the year 1929, but 
the practice of distributing the assessment of the mahal over its 
component parts (thoks, pattis or khewat khatas) had previously 
been in force under the authority of rules contained in Board’s Cir- 
cular I-i. I think it is clear that although each khewat khata is 
recorded as separately assessed with revenue, nevertheless it cannot 
be held to be an “estate” within the meaning of the clause because 
no separate engagement has been entered into between Government 
and the proprietors in respect of the revenue assessed upon the 
khewat khata. 


It cannot be held that the khewat khata has been sevarately ~ 
assessed with revenue “in the absence of such engagement” because 
the proprietors’ of the mahal must have executed an engagement 
for the revenue assessed upon the mahal; and the khewat khata 
is a part of the mahal. I think it is established therefore that a 
khewat khata is not an “estate” within the meaning of Section 
7(v). R 
Further, I think it is clear that a khewat khata is not a “defi- 
nite share” of an estate, as it is not a “definite share” of the mahal. 
It is merely a part of the mahal, but not 2 fractional share or defi- 
nite share of the mahal, although it is assessed with a definite share 
of the revenue assessed upon the mahal. It follows that a fractional 
chare of a khewat khata is not a “definite share” of an estate. 

A khewat khata is, no doubt, a pert of an estate and it is re- 
corded as separately assessed with revenue. So if the suit were 
for the vossession of an entire khewat khata the court-fee would 
be payable ad valorem under Section 7 (v) (b) upon five times the 
revenue assessed unon the khata. But in the present case the suit 
is for fractional shares of khewat khatas. Those fractional shares 
are not recorded as separately assessed with revenue. The conclu- 
sion seems inevitable that Section 7(v) (b) does not apply to the 
facts of this case. On the other hand Section 7(v}(d) seems 


Clearly applicable. The fractional shares of khewat khatas are > 
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parts of an estate (mahal), but are not “definite shares” of the 
estate and are not recorded as s2parately assessed with revenue. 
Therefore under Section 7 (v) (d) the court-fce is payable on the 
market-value of the fractional shares. 

It is conceded that the practice hitherto has been to treat the 
khewat khata as an “estate” on the ground that it is recorded in 
the Collector’s register as being separately assessed with revenue 
and that, therefore, if a fractional share of the khewat is in suit, 
the court-fee is treated as payable under Section 7,(v) (b) on five 
times the proportionate amount of revenue. According to the Chief 
Inspector of Stamps, this practice is not sanctioned by the Act itself 
but is based upon the authority of an old Government of India 
Notification, viz., Notification No. 1746 dated April 4, 1889, 
under which the Government of India in exercise of the powers 
conferred by Section 35 of the Court-Fees Act, 1870, were pleased 
to direct 

that when a part of an estate paying annual revenue tu Govern- 
ment under a settlement which is not permanent, is recorded in 

- the Collector’s register as separately assessed with such revenue, 

the value of the subject-matter of a suit for the possession of, or 
-to enforce a right of pre-emption in respect of, a fractional share 
of that part shall, for the purpose of computation of the amount 
` of the fee chargeable in the suit, be deemed not to exceed five times 
such portion of the revenue separately assessed on that part as may 
be rateably payable in respect of the share. 

On the strength of this Notification the court-fee would be 
computed in the present case on the revenue payable in proportion 
to the fractional shares. ; 

The argument on behalf of the Crown is that in the absence 
of such Notification, the court-fee would be payable in this case 
not on five times the proportionate share of revenue but on the 
market-value, under Section 7(v)(d). It is argued with some 
force that if Sect‘on 7 (v) (b) were applicable to cases of this sort 
then there would have been no necessity for issuing the Notifica- 
tion. I have already given- reasons for holding that Section 
7(v) (6) doss not apvly to this case, and certain rulings have been 
cited in suvport of this conclusion. In Haider Ali v. Sondba! it 
was held that in a suit for a half share of a holding, not a definite 
share in an estate paying annual revenue to Government, the stamp 
must be calculated upon the value of the land und:2r Section 7, 
Clause (v) (d) and not on the revenue under Clause (v) (d), there 
being no nrovision in the Court-Fees Act for the value-of a fraction- 
al part of a holding, which is recorded in the Collector’s register as 
separately avessed with land revenue, being calculated on the land 
revenue. The reason for the decision seems to have been that 
although the holding was recorded in the Collector’s register as 


aa a assessed with Jand revenue, it was nevertheless not an 
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“estate” within the meaning of the Clause and therefore Section 
7(v) (5) was not applicable. This ruling was followed in Mst. 
Jian v. Mst. Nadir Nishan’. It may be that it was in view of these 
rulings that the Government of India Notification of 1889 was 
issued. However, that may be, it seems clear that under this 
Government of India Notification, the court-fee in the present case 
would rightly have been calculated upon five times the propor- 
tiopate amount of revenue. The Chief Inspector of Stamps points 
out that in the United Provinces, the Notification of 1889 is no 
longer in force. Under the Devolution Act of 1920, the Local 
Government were given authority to issue notifications under Sec- 
tion 35 of the Court-Fees Act in respect of the territories under 
their administration. The power to issue notifications must include 
the power to cancel notifications previously issued. The Local 
Government of the United Provinces did in fact issue a Notification 
No. 1231 dated October 11, 1923, under Section 35 of the Court- 
Fees Act, as amended by the Devolution Act. In this notification 
they gave a list of cases in which the Governor in Council had been 
pleased to make certain reductions and remissions in court-fees and 
it was expressly stated that this notification was issued in super- 
session of all previous notifications under that section. The United 
Provinces notification did not include any remission or reduction 
corresponding to that made by the Government of India notifica- 
tion of 1889. Whether this omission was intentional, or due to an 
oversight, is immaterial from my point of view. The fact remains 
that the Government of the United Provinces cancelled the noti- 
fication of 1889 under which the court-fee, in a case of this sort, 
could be computed on five times the proportionate revenue. The 
result is that we must now follow strictly the provisions of the Act 
itself and, for reasons given above I hold that Section 7 (v) (b) is 
not applicable to the facts of this case and the court-fee must be 
paid upon the market-value of the property under Section 7 (v) (d). 


Certain rulings of this High Court have been referred to on 
behalf of the appellant, but I do not think that any of them sup- 
port his argument. In Reference under Section 5 of the Court- 
Fees Act, 1870°, it was held that the court-fee in respect of separate 
plots of land which did not constitute any definite fraction of a 
distinct revenue-paying area and were not themselves separately 
assessed to revenue, should be paid on the market-value of the land 
and ‘not, as is the case where the suit is for a definite fractional 
share, on five times the Government revenue. The ruling relates 
to separate plots of land and the decision is that the court-fee is: 
payable on the market~value of the land, so prima facie it has no 
bearing on the present case, but the learned advocate for the apoel- 
lant has relied upon certain observations made by the Taxing Officer 
which were endorsed by the Taxing Judge. In my opinion the ` 

* [1883] Pon. Record VI *L L B16 All. 493 


A. L, J. R HIGH COURT ‘403 


observations made do not help the appellant because they are based 
upon the Government of India Notification of 1889 which has now 
been cancelled. There seems to be no ruling of this Court which 
is directly in point and it seems unnecessary to refer to any cases 
which were decided before the cancellation of the Goyernment of 
India Notification of 1889. 

Under the present law it appears that certain anomalies will 
arise. The court-fee in 2 suit for possession of an entire khewat 
khata would probably be less than in a suit for possession of half 
the khata. : 

If the contention for the Crown is accepted as correct, as I 


aE 


think it must be, then the result is that these anomalies must be . 


accepted and the present practice must be altered, unless the Local 
Government think fit to issue a notification under Section 35 of 
the Court-Fees Act on the lines of the Government of India Noti- 
fication of 1889. In my opinion Section 7(v) (b) is not applic- 
able and there is no notification under Section 35 to be taken into 
account, so Section 7(v)(d) applies and the court-fee must be 
paid on the market value of the property in suit. I allow three 
months to the parties for making good the deficiency in court-fees. 


LAL SINGH «lias BHAGWAN DASS (Applicant) 
VETSUS 
GULAB RAI (Opposite party)* ` 
Limitation Act (IX of 1908), Sec. 20—Part payment of debt made 
within period of limitation but acknowledgment in writing made 
after expiry of period—Whether fresh start given to the period of 
limitation. 

The part payment of the principal of a debt within the period 
of limitation gives a fresh start to the period of limitation pro- 
vided an acknowledgment-of the payment appears in the hand- 
writing of, or in a writing signed by, the person making the 
payment. It is not necessary that the acknowledgment should 
be made in writing by the debtor within the period of limitation. 
_It is enough if the payment is made within the period of limita- 
tion and it does not matter that the acknowledgment in writing 

` is made by the debtor after the expiry of the period of limi- 
tation. Venkatasubbn v. Appusundrem, I. L. R. 17 Mad. 92 
and Rem Prasad Babu v. Moben Lal Babu, A. I. R. 1923 Nag. 
117 followed. 

Crv Revision from an order of Mautv1 MUHAMMAD 

AHMAD ANSARI, Small Cause Court Judge of Aligarh. 


Panna Lal for the applicant. 

The opposite party was not represented. 

The following judgment was delivered by 
*Civ. Rev. 469 of 1932 
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IQBAL Arman, J.—This is a plaintiffs application in revision 
and is directed against the decree of a court of small causes. The 
suit was for recovery of the amount due on the basis of an instal- 
ment bond dated December 22, 1924. ‘The plaintiff alleged that 
certain payments that were made by the defendant gave a fresh 
start to the period of limitation and that, in view of those pay- 
ments, the claim was within time. 

The defendant did not contest the suit. The learned small 
cause court judge observed that l 
none of those payments is in the defendant’s hand-writing. The 

last payment is of May 7, 1926. Under thsse payments there 
is an endorsement in the defendant’s hand to the effect that these 
payments had been made by him. The endorsement was obvi- 
ously obtained from him after May 7, 1926. 

He further noted that the plaintıff was unable to prove that 
the endorsement by the defendant was made within the period of 
limitation. As regards the endorsements with respect to the pay- 
ments made after May 7, 1926, the learned Judge observed that as 
those payments were made after the expiry of the period of limi- 
tation, they could be of no avail to the plaintiff. In this view of the 
matter he dismissed the plaintiff’s suit. 

I am unable to agree with the learned Judge of the court 
below. He is not right in observing that “none of those payments 
is in the defendant’s hand-writing”. 

As a matter of fact; the endorsements about the payments 
made on May 6, 1929, and on November 13, 1931 are in the 
défendant’s hand-writing. 

_ The endorsements about the payments made upto May 7, 
1926, are no doubt in the plaintiff’s hand-writing but below those 
endorsements there is an acknowledgment by the defendant in his 
own hand-writing to the effect that Rs.10 had been paid in part 
satisfaction of the debt due on the bond. In my judgment this 
endorsement by the defendant, though not proved to have been 
made within the period of limitation, was sufficient to extend to the 
plaintiff the benefit of the provisions of Section 20 of the Limita- 
tion Act. The part payment of the principal of a debt within the 
period of limitation gives a fresh start to the period of limitation 
provided an acknowledgment of the payment appears in the hand- 
writing of, or in a writing signed by the person making the pay- 
ment. In this case, as already stated, the acknowledgment of pay- 
ment is in the hand-writing of the defendant. But it is not neces- 
sary that the acknowledgment of payment should be made in 
writing by the debtor within the period of limitation. It is enough 
if the payment is made within the period of limitation and it does 
not matter that the acknowledgment in writing is made by the 
debtor after the expiry of the period of limitation. I cannot agree 
with the view of the learned small cause court Judge that, in order 
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to be of use under Section 20 of. the Limitation Act, the hand- 
writing of the person, making the payment referred to in the 
proviso to that section must have come into existence before the 
expiration of the period of limitation. To so interpret the proviso 
would be to import into the proviso the words “before the expiry of 
the period of limitation” words which are not there, and I find no 
warrant for doing so. The view that I take is in consonance with 
the view taken in Venkatasubbu v. Appusundram’, Marina Am- 
mayi v. Sundayya* and Ram Prasad Babu v. Mohan Lal Babu’. 

It is manifest therefore that the time began to run against the 
plaintiff from May 7, 1926, but we find that within three years of 
that date, viz., May .6, 1929, another payment was made by the 
defendant and an acknowledgment of that payment appears on the 
bond in suit in the defendant’s hand-writing. The suit was 
brought within three years from the last mentioned date and was 
within time. 

For the reasons given above I allow this application, set aside 
the decree of the learned small cause court Judge and decree the 
plaintiff’s suit with costs throughout. - 

Application allowed 


1I, L. R. 17 Mad. 92 i "A. L R.1929 Mad. 432 
1A. L R. 1923 Nag. 117 i 


PRIVY COUNCIL 
- ALEXANDER EWAN CAMPBELL 


Versus 
THOMAS ERNEST ROFE* 

Com pany—Shares—Classes of and rights attached to them—Scope of me- 
morendum and articles of association—Memorendum gives to 
issue preference shares as part of original capital—Articles of associa- 
tion silent—Whetbher Company entitled to issue preference shares. 

While the memorandum must state the amount of capital, di- 
vided into shares of a certain fixed amount, provision as to the 
character of the shares and rights to be attached to them is more 
properly made by the articles of association, which may be altered 
from time to time by special resolution of the Company. If 
equality of the share-holders is expressly provided in the memoran- 
dum,- that cannot be modified by the articles of association. If 
nothing is said in the memorandum, the articles of association may 
provide for the issue of the authorised capital in the form of pze- 
ference shares; if the articles do not so provide, or do provide for 
equality inter socios, the power to issue preference shares may be 
obtained by alteration of the articles. If the memorandum 
cribes the classes of shares into which the capital is to be divided 
and the rights to be attached to such shares respectively, the Com- 
pany has no power to alter that provision by special resolution. 


+P, C. A. 132 of 1931 
52 


Lord 
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Andrews v..Gas Meter Company, [1897] 1 Ch. 361 explained. 
Where the memorandum gives the Company power to issue 
inter alia preference shares as part of the original capital, and in 
the articles of association there is no express provision for preference 
shares as part of the original capital, but there is such express 
provision as regards any future issue of new shares, eld, that in 
the absence of any restriction in the articles of association the 
Company is entitled to exercise the powers expressly conferred on 
it by the memorandum and to issue part of the original capital 
as preference shares. 
APPEAL from a decision of the High Court of Australia. 


Gavin T. Simmonds, K.C. and J. H. Stemp for the appellant. 
Lionel Cohen, K.C. and Cyril Ridcliffe for the respondent. 


The following judgment was delivered by 


Lorp THANKERTON—This case arises out of the proceedings 
in the compulsory liquidation of the Marlow-Rolls Theatres, Li- 
mited (hereinafter called “the company”), of which the appellant 
is the official liquidator. The company, which had a brief existence, 
was incorporated in New South Wales on December 29, 1928, and 
went into liquidation on September 4, 1929. 

The appellant sought to place the respondent on the list of 
contributories in respect of 8,000 preference shares allotted to him 
by the directors of the company on March 12, 1929, on the res- 
pondent’s application therefor dated March 7, 1929. The res- 
pondent disputed his liability to be placed on the list of contri- 
butories on the ground that no preference shares were ever validly 
created by the company. There was no resolution of the company 
creating preference shares, and the sole question in this appeal is 
whether the directors had power under the Memorandum and 
Articles of Association of the company to issue these shares to the 
respondent. 

On May 3, 1930, the Master in Equity decided that the res- 
pondent was not liable as a contributory; this order was reversed 
on October 13, 1930 by the Supreme Court of New South Wales 
(Harvey, C.J. in Equity), but was restored by the High Court 
of Australia on December 17, 1931, from whose decision the 
present appeal is taken. 

Clause 5 of the company’s Memorandum is as follows:— 

$. The capital of the company is £250,000 divided into 250,000 
shares of £1 each, with power to divide the shares in the capital 
for the time being into several classes and to attach thereto respec- 
tively and (sic) preferential, deferred, qualified, or special rights, 
privileges or conditions. 

The relevant Articles of Association are as follows:— 

7. The capital is £2,50,000 and comprises 250,000 shares of 
£1 each. 

10. The shares shall be under the control of the Directors who 
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may allot or otherwise dispose of the same to such persons-on such Crm 
terms and conditions and at such times as the Directors think fit — 
and with full power to give to any person the call of any shares 
either at par or at a premium and for such time and for such con- Araranpza 
sideration as the Directors think fit. The Directors may reserve Evin 
any of the shares in the original or increased capital of the Company Campari 
upon such terms as to payment for same and otherwise as they * 
may deem expedient. Pics Z 

46. The Company in General Meeting may from time to tıme 
increase the caprtal by the creation of new shares of such amount Lord 
as may be deemed expedient. Thankerton 

48. The new shares shall be issued to such persons and upon 
such terms and conditions and with such nghts and privileges 
annexed thereto as the General Meeting resolving upon the crea- 
tion thereof shall direct and if no directions be given as the 
Directors shall determine and in particular such shares may be issued 
with a preferential or qualified right to dividends and in the distri- 
‘bution of the assets of the Company and with a special or without 
any right of voting. 

50. Except so far as otherwise provided by the conditions of 
issue (sic) or by these presents any capital raised by the creation 
of new shares shall be considered part of the original capital and 
shall be subject to the provisions herein contained with reference 
to the payment of calls and instalments transfer and transmission 
forfeiture lien voting and otherwise. 

51. The Company may from time to time by special resolu- 

tion reduce its capital by paying off capital or cancelling capital 
which has been lost or is unrepresented by available assets or re- 
ducing the liability on the shares or otherwise as may seem ex- 
pedient and capital may be paid off upon the footing that it may 
be called up again or otherwise. Provided that should a part of the 
issued capital at any time consist of preference shares the repayment 
of such preference share capital shall not be effected unless the 
holders of at least three-fourths of the preference shares shall so 
agree. : 
117. The management of the business of the Company shall be 
vested in the Directors who in addition to the powers and author- 
ties by these presents or otherwise expressly conferred upon them 
may exercise all such powers and do all such acts and things as 
may be exercised or done by the Company and are not hereby or 
by statute expressly directed or required to be exercised or done 
by the Company in General Meeting but subject nevertheless to 
the provisions of the Statutes and of these presents and regulations 
from time to time made by the Company in General Meeting. 
Provided that no regulations so made shall invalidate any prior 
act of the Directors which would have been valid if such regula- 
tions had not been made. 

118. The Board may from time to time at their direction raise 
or borrow or secure the payment of any sum or sums of money 
for the purposes of the Company. i 

119. The Board may raise or secure the payment or repayment 
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of such moneys in such manner and upon such terms and condi- 
tions in all respects as they think fit and in particular by the issue 
of debentures or debenture stock (terminable or perpetual) of the 
Company charged upon all or any part of the property and assets 
of the Company (both present and future) including its uncalled 
andlor unpaid capital for the tıme being. 

127. Subject to the rights attached to shares issued on special 
conditions and subject as aforesaid the profits of the Company 
shall be divisible among the members in proportion to the capital 
paid up or deemed to be paid up on the shares held by them res- 
pectively. Provided that where capital is paid up on any shares 
in advance of calls upon the footing that the same shall carry 
interest such capital shall not whilst carrying interest confer a 
right to participate in profits. 

146. Each holder of registered shares whether preference or 
ordinary whose registered place of address is not in the Common- 
wealth of Australia may from time to time notify in writing to 

á the Company an address which shall be deemed his registered 
place of address within the meaning of these Articles of Association. 

147. As regards those members whether holding preference or 
ordinary shares who have no registered place of address a notice 
posted up at the office shall be deemed to be well served on such 
members at the expiration of twenty-four hours after such 
posting up. 

154. If the Company shall be wound up and the assets avail- 
able for distribution among the members as such shall be insuff- 
cient to repay the whole of the paid-up capital such assets shall 
be distributed so that as nearly as may be the losses shall be borne 
by the members in proportion to the capital paid up or deemed 
to be paid up or which ought to have been paid up at the com- 
mencement of the winding up on the shares held by them respec- 
tively. And if in a winding up the assets available for distribution 
among the members shall be more than sufficient to repay the whole 
of the capital paid up or deemed to be paid up at the commence- 
ment of the winding up the excess shall be distributed among the 
members in proportion to the capital at the commencement of the 
winding up paid up or deemed to be paid up or which ought to 
have been paid up on the shares held by them respectively. But 
this clause is to be without prejudice to the right of the holders 
of shares issued upon special terms and conditions. 

The respondent’s application for preference shares was in res- 
ponse to a prospectus issued by the directors early in 1929, offering 
22,000 ten per cent. cumulative participating preference shares of 
£1 each for public subscription, and the question is whether the 
issue of these preference shares was within the powers conferred 
on the directors by Article 10 or otherwise by Article 117. 

It is agreed that, under the express terms of the Memorandum, 
there is a corporate power to issue preference shares, and the points 
for decision are (4) whether the existing Articles, so long as un- 
altered, restrict the company to the issue of shares with equal rights, 
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in which case, the directors cannot hold any wider powers under Gm 
Article 10 or Article 117, or (b)-if the company is not so restricted, 45, 
whether the power of the company to issue different classes of — 
shares is communicated to the directors by either of these Articles, Atmxanom 
The New South Wales company law, which is governed by the | bd 
Companies Act of 1899 of New South Wales, as regards the issue r 
in this case may be taken as similar to the English company law of tes 
that period. ces 
The Master in Equity: held that Article 7 constituted an Lord 

agreement on the part of the members of the company that the 7>sntertos 
shares in the original capital should be characterised by equality 
inter se, and that none of the other Articles modified that agree-. 
ment. In his view, Article 10 referred to terms and conditions 
to be attached to allotment and disposal of shares, but not to terms 
and conditions altering the character of the shares themselves, and 
the powers conferred on the directors by Article 117 could not 
include a power which the company did not itself possess. He 
based his conclusion on the opinion of Lord Macnaghten in British 
and American Trustee end Finance Corporation v. Couper’. 

On appeal, Harvey, C.J. declined to accept the Master’s cons- 
` truction of Article 7, and stated “whether the Memorandum says 
that the company may issue shares of different classes ot is silent 
on the subject, it is clear law that the company has the power to 
issue shares of different classes, and the only’ question is whether 
it is incumbent on the company in its Articles of Association to 
say that it does propose to do so before it can effectively exercise 
that power. In my opinion the decision in Andrews v. The Gas 
Meter Company*, must be taken as indicating that the Court of 
Appeal considered that such an expression of intention had to be 
found within the four corners of the Articles of Association.” He 
further stated, “It is not necessary, of course, that the words ‘pre- 
ference shares’ or ‘different classes of shares’ should be used; all 
that is necessary is that the Articles should contain some express 
words indicating that all shareholders may not necessarily be on 
the same footing. That being so, it is necessary to turn to these 
Articles to see whether there is such an express provision in them. _ 
Article 117 does not, in my opinion, touch the matter. That 
Article does not give the directors power to ‘do anything which 
the company itself, in general meeting, could not do. The case 
is then narrowed down to the question whether Article 10 authorises 
the directors to ‘issue preference shares.” - On consideration of 
Article 10, and certain other Articles, the learned Judge held that 
the words “terms and conditions” included préferential rights. 

In the High Court of Australia the learned Judges unani- 
mously held (1) that it could no longer be maintained that Article 


-7[1994] A. C. 399 at 417 3 [1897] 1 Ch 361 
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7 amounted to a contract inter socios that the shares should be 
uniform and rank equally; (2) that Article 10 did not deal with 
the classification of shares but only with the terms and conditions 
of their allotment and disposal; and (3) that Article 117 was 
concerned only with the management of the business of the 
company and not with the relations of members of the company 
tnter se. 

The law on this subject is very fully laid down in the judg- 
ment of the Court of Appeal, delivered by Lindley, L.J., in Andrews 
v. Gas Meter Company, where the earlier decisions are reviewed 
and the dictum of Lord Macnaghten in British and American 
Trustee and Finance Corporation v. Couper at p. 416 is referred to. 
The law may be summarised as follows:—While the memorandum 
must state the amount of capital, divided into shares of a certain 
fixed amount, provision as to the character of the shares and rights 
to be attached to them is more properly made by the articles of asso- 
ciation, which may be altered from time to time by special resolution 
of the company. If equality of the shareholders is expressly pro- 
vided in the memorandum, that cannot be modified by the articles 
of association. If nothing is said in the memorandum, the articles 
of association may provide for the issue of the authorised capital 
in the form of preference shares; if the articles do not so provide, 
or do provide for equality inter socios, the power to issue preference 
shares may be obtained by alteration of the articles. If the me- 
morandum prescribes the classes of shares into which the capital 
is to be divided and the rights to be attached to such shares res- 
pectively, the company has no power to alter that provision by 
special resolution. j 

The present case is not dealt with in that judgment, and appears 
to have now arisen for decision for the first time, for here the 
memorandum 'deals with the matter to the extent of giving the 
company power to issue inter alla preference shares as part of the 
original capital. In the existing articles there is no express provi- 
sion for preference shares as part of the original capital, but there 
is such express provision as regards any future issue of new shares. 
In these circumstances their Lordships are of opinion that in the 
absence of any article clearly restricting the company in that 
respect the company is entitled to exercise the powers expressly 
conferred on it by the memorandum. Their Lordships are unable 
to find any such restriction in the existing articles, and they are 
accordingly of opinion that the company has power to issue part 
of the original capital as preference shares. 

As regards the powers conferred on the directors by Article 
10, their Lordships have come to the conclusion that they include 
the power to control the character of the shares and that the 
words “terms and conditions” have a wider meaning than the 
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respondent seeks to have placed upon-them. Any- uncertainty. 


arises from the want of consistency in the use of the words rights, 
privileges, terms and conditions throughout the articles, but it 
seems clear that in Article 127 the term “conditions” is used as 
including provisions as to preferential rights. 

In this view, Article 117, which only purports to confer 
additional powers, does not include the powers conferred by 
Article 10, but, if their Lordships had taken a different view as 
to Article 10, they would have been prepared to hold that Article 
117 clearly delegated to the directors power to do everything that 
the company could do except where the authority of a general 
meeting of the company is expressly. prescribed, and that such dele- 
gation would include power to issue preference shares, Their 
Lordships are unable to agree with the narrow construction of the 
words “management of the business of the company” adopted by 
the High Court. 

Their Lordships are therefore of -opinion that the respondent 
is liable to be placed on the list of contributories, that the order 
appealed from should be reversed and that the order of the Chief 
Judge in Equity should be restored, the appellant to have the costs 
of this appeal and his costs in the High Court. Their Lordships 
will humbly advise His Majesty accordingly. i 

Appeal allowed 

Asburst, Morris, Christ & Co.—Solicitors for the appellant. 

Elvy, Robb & Co.—Solicitors for the respondent. 
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ARTHUR ANDREW CIPRIANI AND OTHERS 
VETSHS ' 
MACDONALD BURNETT* 
Contraci—Term of—Disputes to be decided by specially constituted tri- 
- bumal—W betber sward condition precedent to right of action. 

It is not essential in order to exclude a right of action at law 
that the contract should in terms prescribe that the award of the 
specially constituted tribunal, which is set up to decide disputes 
arising with respect to specified matters, shall be a condition pre- 
cedent of any legal proceedings. Scott v. Avery [1856] 5 H. L. 
Cas. 811 explained. 

Where a sweepstake was organised and controlled by a racing 
club, and the ticket, which embodied the contract, expressly re- 
quired the purchaser, as a -condition of the sale to him of his 
ticket, to accept as final the decision “of the stewards of the club 
on any dispute arising with respect to any matters connected with 
the drawing of the sweepstake or the awarding of the prizes, beld, 
on a suit by the purchaser of a ticket for a declaration that his 

*P, C. A..115 of 1931 
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was the first prize ticket and for an order for payment to him 
of the amount of the first prize, that'in the absence of a decision 
in his favour by the stewards of the club (which was a condition 
precedeht of his right to sue) he had no ‘right of action at all. 
APPEAL from a decision of the Supreme Court of Trinidad 
and Tobago. 


Edward W. Cave, K.C. and R. A. Willes for the appellants. 

Sir Reginald Mitchell Banks, K.C. and S. P. G. Merlin for 
the respondent. 

The following judgment was delivered by 

Loro Macmirtan—Their Lordships are invited in this case 
to assume the novel duty of adjudicating as to the winner of a 

e The law of Trinidad is apparently less stringent than 
that of the United Kingdom on the subject. There the Gambling 
Prevention Ordinance (Laws of Trinidad and Tobago, 1925, Ch. 
28) by Section 10 enacts as follows:— 

Every sale or contract for the sale of a lottery ticket is hereby 
declared to be void and no action shall be maintained by any per- 
son in respect of any such sale or contract, except by the purchaser 
for the return of the money or other consideration, if any, paid 
thereon. 

But by Section 15 it is provided that— 

Nothing in this Ordinance contained shall apply to any lottery 
or sweepstake organised and controlled by the Trinidad ‘Turf Club 
or by any racing club or association affiliated to the Trinidad Turt 
Club at or in connection with any race meeting held under the 
auspices of any such club or association. 

The sweepstake which has given rise to the present appeal 
was organised and controlled by the New Union Park Turf Club, 
a racing club affiliated to the Trinidad Turf Club, in connection 
with their Easter race meeting in 1931, and being thus a sweepstake 
of the character described in the section just quoted, its legality 
was not called in question. 

In order to understand how the controversy arose it is neces- 
sary to describe briefly the system on which the sweepstake was 
conducted. Tickets bearing a serial letter and a serial number 
were issued by the promoters and sold to the public, and the win- 
ning tickets were subsequently ascertained by a draw. The appara- 
tus of the draw consisted of (1) a revolving sphere in which were 
placed a number of small balls, each marked with a letter corres- 
ponding to one of the series of letters on the tickets, and (2) a 
board on which were fixed in a row four revolving discs bearing 
equally spaced round their circumferences ten figures from 0 to 9, 
each disc being so placed in relation to a flexible pointer that when 
the disc came to rest after being spun the pointer indicated a parti- 
cular figure on the circumference. There were also a number of 
sealed envelopes each containing the name of a horse which was 
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running at the race meeting. The method of operating the appa- 
ratus was to revolve the sphere and then by opening a trap in the 
bottom of it to release one of the lettered balls which it contained. 
This gave the serial letter of a ticket. Simultaneously the four 
discs on the board were spun and when they came to rest the four 
numbers indicated by the pointers were read off, in this way the 
serial number of a ticket was obtained. The combined letter and 
number were then displayed on a blackboard in presence of the 
assembled public and written on one of the sealed envelopes. The 
process was repeated until each envelope had been marked with a 
letter and number. At the conclusion of the race meeting the 
envelopes were opened and the owner of the ticket whose letter 
and number corresponded to the letter and number written on the 
envelope which was found to contain the name of the horse which 
had obtained the highest aggregate of points at the meeting was 
declared the winner of the first prize, which consisted of 25 per 
cent, of the pool. There were also prizes consisting of diminishing 


percentages of the pool for each of the next seven horses, and 10 - 


per cent. of the pool was divisible among the holders of the tickets 
representing the remaining horses. The balance of the pool, 
amounting to 38' per cent., was apportioned in stated percentages 
to the sellers of tickets, the horse-owners, charity, the Turf Club 
Fund, and expenses. The tickets, in addition to showing the man- 
ner in which the pool was to be distributed, bore on their face inter 
alia the following printed matter:— 

This ticket is sold subject to the condition that in the event of 
any dispute arising with respect to any matters connected with 
drawing of the sweepstake or the awarding of the prizes the deci- 
sion of the stewards of the Trinidad Turf Club thereon shall be 
accepted as final. 

Payments will be made on horses in the order of running as 
placed by the Judge, subject to the result of any objection that may 
be made within a fortnight of the races having been run. 


Log * Le & * + 


The decimal method of drawing will be used. 

Now, what happened on the occasion in question was this. 
Mr. Cipriani, one of the present appellants, who is the president 
of the Club and mayor of Port of Spain, presided at the draw, 
which was held in public on April 2, 1931, and the procedure above 
described was followed. No question arises as to the drawing of 
the serial letters, but objection has been taken to the manner in 
which the figures were declared. What Mr. Cipriani did was to 
spin the four discs on the board, which lay facing him on a table, 
and when the discs stopped to read off from right to left the figure 
which each pointer indicated. Among the letters and figures thus 
ascertained was B 9351, which was the distinguishing mark of the 
ticket owned by Mr. Guevara, one of the present appellants, and 
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as B 9351 was written upon the envelope subsequently found to 
contain the name of the first horse, Mr. Guevara was accordingly 
declared to be the winner of the first prize. If Mr. Cipriani had 
read off the figures from left to right the winning ticket would 
have been B 1539, which is the distinguishing mark of the ticket 
owned by Mr. Burnett, the present respondent, 

On April 13, 1931, Mr. Burnett’s solicitor wrote to the sec- 
retary of the New Union Park Turf Club, claiming payment of 
the first prize on his client’s behalf on the ground that at the 
draw the winning number had been incorrectly declared as B 9351, 
owing to the figures having been wrongly read from right to left, 
whereas it should have been declared as B 1539, as it. would have 
been if the figures had been properly read from left to right. 
Proceedings were subsequently taken in the Supreme Court of 
Trinidad and Tobago by Mr. Burnett against Mr. Cipriani and 
others as representing the Club in which he claimed a declaration 
that ticket B 1539 was the first prize ticket and that he was the 
holder of it and an order for payment to him of the amount of 
the first prize accordingly. Mr. Guevara, as the holder of ticket 
B 9351, which had been declared to be the winning ticket, was al- 
lowed to intervene as a co-defendant. Defences were lodged in 
which the defendants, in addition to maintaining that the holder 
of ticket B 9351 had been declared to have drawn the horse which 
scored the highest number of points and was consequently entitled 
to the first prize, founded upon the terms of the sweepstake as set 
out on the tickets, and submitted that it was thereby made a 
condition precedent of any right of action by the holder of a 
ticket that any dispute connected with the drawing of the sweep- 
stake or the awarding of the prizes should first be determined by 
the final decision of the stewards of the Trinidad Turf Club and 
that as the dispute which had arisen was one connected with the 
drawing of the sweepstake or the awarding of theprizes, and there 
was no decision thereon by the stewards, this condition precedent 
had not been satisfied. The case came before the learned Chief 
Justice, Sir Charles Frederick Belcher, who, after hearing evidence 
and argument, pronounced judgment, declaring that as the holder 
of ticket B 1539 the plaintiff was entitled to the first prize in the 
sweepstake, and ordering the defendants (other than Guevara) to 
make payment to him of the amount thereof. Leave to appeal to 
this Board having been granted, the matter is now before their 
Lordships. 

In their Lordships’ view, the question which must be deter- 
mined in the first place is whether the plaintiff (now the respond- 
ent) had, in the absence of a decision in his favour by the stewards 
of the Trinidad Turf Club, any right of action at all. The ticket, 
which embodies the contract on which he sues, expressly requires 
him, as a condition of the sale to him of his ticket, to accept as 
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final the decision of the stewards of the Trinidad Turf Club on any 
dispute arising with respect to any matters connected with the 
drawing of the sweepstake or‘ the awarding of the prizes. The 
dispute between the parties is plainly of 4 character, but the 
respondent gives the go-by to this condition, subject to which he 
purchased the ticket, anid asks that the Court shall substitute its 
judgment for that of the stewards of the Trinidad Turf Club. 
Their Lordships are of opinion that he is not entitled to do £o. 

The learned Chief Justice states the question to be “whether 
the true construction of the first paragraph printed in the sweep 
ticket here is that it is such a provision as to fall within the prin- 
ciple of Scott y. Avery, so that the decision of the stewards is a 
condition precedent of any action, which would then strictly 
speaking be not on the original contract, but on the stewards’ 
award as appointed arbitrators; or whether the clause is mere matter 
of procedure for ascertaining the parties’ rights, with nothing in 
it to exclude a right of action on the contract itself, but leaving 
open to’ the defendant club an application to stay the proceedings 
under Section 4 of the Arbitration Ordinance (Cap, 77).” His 
answer is that the clause ‘“‘does.not in its true construction require 
the plaintiff to go to arbitration as a condition precedent to action 
or mean that he has no cause of action except upon such decision 
~ as the stewards may give.” | 
` Their Lordships agree that the question is one of construc- 
- tion, but in their view the learned Chief Justice has misconceived 
the effect of the condition printed on the ticket. It is not essential 
in order to exclude a ene of. action at law that the contract 


should in terms prescribe that the award of the specially, consti- _ 


tuted tribunal shall be a condition precedent of any legal proceed- 
ings. In Scott v. Avery (cit. sup.) the contract so prescribed, and 
the action was held not to be:maintainable in the absence of an 
award, but Lord Campbell in his speech’ referred to Brown v. 
Qverbury*, as being identical in principle, and in the latter case, 
where the Court refused to entertain a claim for the prize in a 
sweepstake on a horse race, in the absence of a decision by the 
stewards as to the winner, the clause in the rules of the race pro- 
vided no more, according to the report, than that any dispute as 


to the race was to be decided by the award of four stewards. 


Baron-Alderson pointed out (at pp. 716-7) that— 

Every contract in be dead according to the circum- 
stances belonging to it. This is one of racing and the universal 
practice has been that in order to ascértain who is to have the stakes, 
it must first be determined who is the winner, not in the opinion 
of a jury, but of the persons appointed to decide it, viz, the judge 

Baron Martin at pp. 717-8 said:— 
triss6] 5 H L Ces, $11 ` O FC1856] 11 Ex 715 
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The judgment of the stewards in the case of a horse race must 
necessarily be conclusive; they are expressly appointed to decide 
the matter, and there is no appeal from them. It is a condition 
precedent to the plaintiff's right to recover that he obtain the 
judgment of the stewards. 

Reference may also be made to the case of Dines v. Wolfe, 
before this Board, where it was pointed out at pp. 289-90 that a 
rule of the Australian Jockey Club referring any question as to the 
age of a horse to the final decision of the stewards, excluded any 
such question from the consideration of a jury. 

Their Lordships recognise that in Brown 'v. Overbury the dis- 
pute was as to which horse was the winner, whereas in the present 
case the dispute is as to what was the number of the winning ticket 
which was drawn, but the one type of question is as appropriate as 
the other for the determination of the stewards. It is a condition 
of the legality of a sweepstake in Trinidad that it shall be “con- 
trolled” by the club which organises it, and the provision in this 
case as to the manner of determining disputes connected with the 
drawing of the sweepstake is a reasonable exercise and incident of 
that control. Their Lordships accordingly read the condition on 
the ticket, having regard to “the circumstances belonging to it,” 
as a condition precedent, the fulfilment of which is essential before 
any action for the stakes can be entertained by the Courts. ‘The 
respondent produces no decision-in his favour by the stewards of 
the Trinidad Turf Club, by whose decision he contracted to be 
bound. Having thus failed to fulfil the condition precedent of 
his right to sue, he cannot be heard to ask that the Court instead 
of the stewards should decide the dispute which he has raised. He 
claims that by the rules of the game he was entitled to be declared 
the winner, while he at the same time declines himself to abide 
py the rules. 

_ Such being their Lordships’ judgment, it becomes unnecessary 
for them to pronounce upon the merits of the her or to follow 
the learned Chief Justice in his acute analysis of the facts. It may 
be. that the machine was not operated as it was intended to be 
worked, but it is at least satisfactory to note that there is no sug- 
gestion that Mr. Cipriani’s mistake, if mistake it was, in the method 
of declaring the figures, was made otherwise than in good faith. 
It appears that throughout the draw he read all the figures the same 
way, namely, from right to left, and, that being so, the result was 
just as fortuitous as if he had read them all from left to right. 
The sweepstake, as their Lordships have observed, was controlled 
by the Club, and there would appeat to have been nothing to pre- 
vent the Club, through its representative, from deciding in which 
way the figures should be read, provided that the decision preceded 
the ascertainment of the figures. It-would certainly be improper 

*[1869] L R. 2 P. C 280 
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for the person conducting the draw to decide, after the figures 
were known by the discs coming to rest, in which order he would 
read them, for that would plainly introduce an element of choice 
into a process intended to depend for its result entirely on chance. 
Their Lordships will humbly advise His Majesty that the judg- 
ment of the Chief Justice of June 15, 1931, be recalled and the 
action dismissed. The appellants will have their costs here and 
below. 
_ Appeal alowed 
Maples, Teesdale 8 Co.—Solicitors for the appellants.  ’ 
Merkly, Stewart and Wadesons—Solicitors for the respondent. 
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THE GUNTUR COTTON, JUTE AND PAPER MILLS 
COMPANY, LIMITED, GUNTUR (Plaintiffs) 
VETSHS 
PYDAH VENKATACHALAPATI AND ANOTHER 
(Defendants) * 
Com pany—Directors—W ben liable to Company for time-barred debts— 


Burden af proof—Company to prove that debt was recoverable and 
directors were negligent. 
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In a suit by a Company against its directors a claim was made Macamran 
in regard to decrees which became time-barred during the period Loan ree 


of their management, eld, that in order to debit the directors 
with the unrealised amounts of these decrees it was necessary for 
the Company to show that the amount in each case could have 
been recovered from the decretal debtors and that the failure to do 
this was due to the negligence of the directors. 
APPEAL from a decision of the High Court of Judicature at 
Madras, reported in A. I. R. 1929 Mad. 353. 


Sir Herbert Canliffe, K.C. and Sir Thomas Strangman for the 
appellants. 
Upjohn, K.C. and Narasiinbam for the respondents. 


The following judgment was delivered by 


Sm GEORGE Lownprs—These consolidated appeals arise out 
of prolonged disputes over the management of a Madras manufac- 
turing company which seems to have had an unusually troubled 
existence. The company was promoted in 1904 by the two res- 
pondents and one Majeti Subba Rao, since deceased, who were its 
first secretaries, treasurers and ex officio directors. Heavy litiga- 
tion with its subscribers in respect of unpaid calls characterised its 
early years, no less than 500 suits, so their Lordships are told, being 
necessitated. The capital subscribed was insufficient, and loans 
from the local bank were required for the erection of buildings and 
E PoC. A32 of 1931 
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Sir 
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Gm the equipment of the mill, which seems to have proceeded at a 
somewhat leisurely pace during the succeeding decade; and it was 
not until August, 1914, that it was ready to commence the manu- 
Tax Guxrox facture of jute bags for which it was intended. By that time it 
eee pati appears to have been heavily indebted. The bank refused further 
R Co, advances and the necessary finance was provided by borrowing from 
Lr. Guntur the wives of the respondents who were ladies of means. For these 
patie ee: loans, which began in 1913, promissory notes were given to the 
xaracua- ladies, Subsequently a mortgage of the mill properties was exe- 
zararı cuted in favour of Sathirazu, the wife of the first respondent, 
Sir George Whose advances amounted to Rs.78,000. This mortgage, which is 
Lowndes dated June 2, 1918, is the focus of one of the principal disputes in 
the present appeals. 

In 1915 the tenure of the respondents as secretaries and trea- 
surers of the company was enlarged to a life appointment and from 
that time onward there seems to have been open war between them 
and the shareholders. The auditor reported mismanagement; the 
balance sheet for 1915 was thrown out at the general meeting; a 
request to call an extraordinary meeting was réfused; criminal pro- 
ceedings followed; rival meetings were held at which rival directors 
were elected. Eventually the appointment of the respondents was 
cancelled as from March 31, 1918, but no new appointment was 
actually made until December 19 following and respondents 
continued as de facto managers until that date. 

On April 30, 1919, the suit out of which these appeals arose 
was instituted in the District Court of Guntur, in the name of the 
company, by the new secretaries and treasurers, and further litiga- 
tion is, so their Lordships are ‘told, still pending in India. The 
principal reliefs prayed in the suit were a declaration that the res- 
pondents were no longer entitled to take part in the management 
of the company, an injunction restraining them from so doing, an 
account of their stewardship from 1904, and an indemnity against 
loss suffered by the company in respect of “acts of misappropria- 
tion and fraud and other acts of nonfeasance misfeasance and mal- 
feasance” during the period of their management. 

The suit was defended by both the respondents. Issues were 
raised, and after a trial which extended to some 60 hearings, and 
has produced a record of over a thousand pages, only a fraction 
of which has been found material in the present appeals, the learned 
District Judge on April 24, 1922, delivered his judgment and passed 
a preliminary decree. By this the declaration, injunction and ac- 
count prayed for were granted, and the respondents were ordered 
to pay to the company Rs.18,000 by way of damages in respect of 
q certain lease of the mill premises which will be referred to in 
greater detail hereafter, together with a small sum for rent (not 
now in dispute) and Rs.7,039-10-8 in respect of commission receiv- 
ed by them to which they were held to be not entitled. The first 
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respondent was also ordered to refund to the company a sum of 
Rs.2,200-4-3 received by him under a eee lease by way of 


secfet profit. ` 


Cri 


1932 


The account was ardered to be nie by a commissioner, ad Tus Gbriv 


was to include the amount payable to-the plaintiff company -in 


Cotron, Jort 
AND ‘Parra 


respect of. any of certain decrees which he should find to have Mrs Co, 
been allowed to have become time-barred by the neglect or collusive LTD., gt 


act of the respondents. 


Against this decree both the company and the first respondent KATACHA- 


appealed to the High Court. In the meantime the commissioner 
made two reports which were considered by the successor of the 
trial Judge and on April 4, 1924, he made.a final decree in the case 
embodying the material terms of the preliminary decree and, as a 
result of the er’s reports, ordered thie respondents to pay 
further sums of Rs.46,011-I0-0 in respect of interest debited to 
the company on the loans before referred to, and Rs.4,430-9-7 on 
account of barred decrees. The respondents were also ordered to 
pay the costs. 

- Further appeals against the final decree were lodged by the 
company and the first respondent and all the four appeals were 
heard. together. Judgment was delivered on February 3, 1928, 
with the result that the company’s appeals were dismissed, onl aa 
the first respondent’s appeals both the preliminary and final decrees 
of the District Court were varied. The Rs.18,000 damages were 
reduced to Rs.12,370-8-0; the Rs.7,039-10-8 for commission, and 
the Rs.46,011-10-0 in respect of interest on loans were eliminated; 
the Rs.4,430-9-7 on account of barred decrees was reduced to 
Rs.484-5-4, and the costs were to a large extent laid upon the 
present appellants. 

company now appeals to His Majesty in Coanéil: com- 
plaining not only of these variations but seeking also wider relief 
than was accorded to it by the District Judge. On the other side 
only the first respondent (who was the second defendant in the 
suit) has been represented before the Board. 

- Their Lo fea have oor lise ieee 1 Ana 
hear counsel for the first respondent as they are satisfied that the 
conclusions come to by the learned Judges of the High Court 
cannot be attacked by the appellant company. They will give 
their reasons briefly under the four heads of complaint- weer have 
been argued before them. 

- On the first head the main contentions of the company were 
concerned with the mortgage in favour of Sathirazu, the wife of 
the first respondent. It was éxecuted, as already stated, on January 
2; 1918,-and was for Rs.1,23,354-11-9 which was said to be the 
amount due for principal and interest in respect of the ladies’ 
advances upto January 2, 1918. Inasmuch as the mortgagee was 
not made a party to the suit it is manifest that the company’s con- 
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Cm. ` tention that the Courts in India should have held the mortgage to 

aa be void cannot be supported. There is apparently still pending 

—— in the local Courts a suit by the mortgagee for the enforcement of ` 
Tua GUNTUR = security in which all questions as to the validity of the trans- 
soa icky sactions can be decided between the proper parties. . 

Murs Co., But it is further contended that a sum of Rs.74,000 which 
LTD., oar was, repaid to Sathirazu by the respondents, in part after the date 
ang ` Vax- when their activities as secretaries and treasurers should have ceased, 

xaracHa- Ought to have been ordered to be refunded by them. Both the 

Larart District Judge and the High Court refused to accede to this. con- 
‘Sr tention and their Lordships have no doubt they were right. It is 
Betis not now at all events disputed that a sum of Rs.78,000 was in fact 
advanced by the lady and was utilised for the proper purposes of 
the company. There is no ground therefore upon which the re- 
payment of the smaller sum out of the funds of the company can 

be impugnéd. 

There remains under this head only the' question of the 
Rs.46,011-10-0 in respect of interest which the District Judge 
ordered to be repaid but which the High Court disallowed. ‘The 
ground of this claim was that the rate of interest on Sathirazu’s 
advances to which the respondents had committed the company 
was excessive. It is, their Lordships think, a sufficient answer to 
this contention to say that no attempt was made on behalf of the 
company to prove that the money, of which it is clear the company 
was in urgent need, could have been raised at any lower rate. It 
was suggested in the trial Court that the real lenders were the res- 
pondents, but this was not established, and no charge of this nature 
has been made before the Board. 

Turning next to the question of the leases, the matter stands 
as follows. The mill as already stated was completed in 1914. 
The respondents however soon found that they could not work it 
on the company’s account at a profit and a system of so-called 
“leasing” was adopted. The method as explained to their Lordships 
was to make a contract with the “lessee” for the supply of a certain 
quantity of jute which the company was to manufacture into bags 
for him at a fixed rate, the company’s profit on the transaction 
being the difference between the actual cost to them of the process 
of manufacture and the rate agreed on. 

à The lease in 1915 was advertised and the tender of one Nalam 
was accepted. He agreed to supply 4,000 puttis of jute and to pay 
Rs.22 per putti for the cost of manufacture (a putti being the 
equivalent of 500 lbs.), and at this price the company apparently 
made a profit. Subsequently to the acceptance of his tender a 
partnership was formed under which Nalam agreed to share the 
profits of his contract with one Chennaya and Satyanarayana- 
murthy, the first respondent’s son, whose share was to be 6 annas 
in the rupee. The appellant company charged that the son’s name 
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was merely a cloak for the two respondents who were thus secret 
sharers, and that the lease was a fraud on the company. The trial 
Judge held this charge to be unsustained. He was, however, of 


CNL 
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opinion that the respondents could and ought to have secured the Tax Gumon 


rate of Rs.26-8-0 per putti instead of Rs.22, and he held them res- 
ponsible for the difference of Rs.4-8-0 in respect of the 4,000 


COTTON, JUTE 


APER 


AND P 
Murs Co, 


puttis, i.e., the sum of Rs.18,000 which was included in the preli- Lm, Gunror 
i a 


minary decree. 

In the High Court Wallace, J. agreed with the Lower Court 
that there was no evidence that the respondents were interested 
in or had made a secret profit from the lease, and he thought that 
there was no evidence to support the higher rate of Rs.26-8-0. 
He also pointed out that in any case the Rs.18,000 awarded was 
wrong as in fact the whole of the 4,000 putts had not been manu- 
factured but only 2,749. His colleague, Shrinivasa Ayyangar, J., 
disagreed on the main question of liability. The reasoning of his 
judgment on this point is not very clear, but he seems to have 
thought that there was evidence to support both the higher rate 
of Rs.26-8-0 and a secret interest of at all events the first res- 
pondent in the lease. He therefore affirmed the finding of the 
trial Judge as to the liability of the ondents for the difference 
of Rs.4-8-0 per putti, but he agreed with his learned colleague that 
it could only be charged upon the 2,749 puétis actually manu- 
factured. In the result, by the decree of the High Court the 
Rs.18,000 was as above stated reduced to Rs.12,370-8-0. Their 
- Lordships are told that a further appeal upon this point under the 
provisions of the Letters Patent, based upon the difference of 
opinion between the learned Judges, is still pending in the High 
Court, but there is no appeal by the first respondent before this 
Board and the decree for Rs.12,370-8-0, so far as the Board is 
concerned, stands. 

_ The appellant company now seeks to restore the figure of 
Rs.18,000 awarded by the trial Judge, but their Lordships have 
some difficulty in understanding upon what this contention is 
based. Assuming in the company’s favour that there was sufficient 
evidence to support the higher rate of Rs.26-8-0 and that the 
respondents were guilty of a breach of their duty to the company 
in accepting the Rs.22, it clearly does not follow that they were 
responsible for any loss in respect of the unmanufactured puttis. 
The raw material for the balance was not supplied by the lessee, 
and there is no evidence that this was in any way the fault of the 
respondents, or that damages could have been recovered from the 
lessee. They think therefore that this claim must necessarily fail. 

The only other question raised under this head was as to the 
subsequent lease for 1918—1919. It was put up to auction and 
knocked down to one Varadaraghaviah, the brother of the second 
respondent. It is the company’s case that this auction was collu- 
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Cyn sive but both Courts in India have negatived the contention and this 
Taz Point has not been pressed. It was, however, concurrently found 
—— that after the auction the first respondent was given a 2 anna share 
Tre Guwrox in the proceeds of the contract which worked out at Rs.2,200-4-3 
yore and for this sum he has been made liable. He has not appealed 
Marrs Co, and his liability stands, The contention of the company before 
Lb., Guwrox their Lordships is that he should have been charged with the whole 
Poa Yax. Profits of the partnership and not merely with his individual share. 
xaracma- In the trial Court this claim was supported by reference to the 
Larai case of Liquidators of Imperial Mercantile Credit Association y. 
Sir George Coleman’. The contention does not appear to have been pressed 
Lowndes in the High Court, and under the circumstances their Lordships 
` think it sufficient to say that the case in question was rightly dis- 
tinguished by the trial Judge, and that upon the facts proved the 
liability of the first respondent could not be held to extend beyond 

his 2 anna share, 

The third head of complaint concerns the commission. Under 
the Articles of Association of the company the respondents as 
secretaries and treasurers were jointly entitled to a commission of 
12 per cent. upon the profits of the company, and they drew on 
this account during the years 1915-1917 sums amounting to 
Rs.7,039-10-8. At the trial it seems to have been contended that 
owing to their mismanagement of the business of the company 
they were not entitled to any remuneration and that this sum should 
be refunded. To this contention the trial Judge acceded, basing 
his decision upon Section 220 of the Indian Contract Act. ‘This 
item was struck out of the decree by the High Court. It was 
pointed out in the judgment that the only claim made in the plaint 
was that the respondents were not entitled to any commission after 
March 31, 1918, when their appointment as secretaries and trea- 
surers was said to have been determined, and that therefore the 
company’s contention on this head was not open. The learned 
Judges were also of opinion that it had not been proved that the 
responderits had been guilty of any misconduct during the years in 


question. ‘Their Lordships see no reason to differ from con- 
clusions so come to, and they think that this item was rightly 
disallowed. 


It only remains to deal with the claim in regard to the time- 
barred decrees, Of these a detailed list of 144 decrees was laid 
before the Commissioner upon which he found the respondent 
liable on the ground of negligence for Rs.9,897-15-6 in respect of 
39 decrees. This was reduced: by the District Judge to Rs.4,430- 
9-7 upon 16 decrees. The High Court allowed only Rs.484-5-4, 
Under this head the claim of the appellant company before the 
Board was for the restoration of the amount allowed by the Com- 


missioner, but the argument was in effect confined to certain items 
1L. R. 6 H. L. 189 
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in respect of which it was said that the respondents had admitted Cmn 
liability before the District Judge. Do 
There was their Lordships think no possible ground upon —_ 
which the Commissioner’s figure could be supported. In order to Tre Guwrur 
debit the respondents with na unrealised amounts of these decrees pae Rte 
it was necessary for the appellant company to show that the amount mm Co., 
in each case could have been recovered from the decretal debtors L™., Guntur 
and that the failure to do this was due to the negligence of the buan Ven- 
respondents, but no attempt seems to have been made to establish xaracma- 
either branch of the charge. l LAPATI 
Their Lordships are also unable to accede to the argument gy Gyorge 
as to the so-called admissions. The District Judge no doubt says Lowndes 
in his judgment that as to 13 items of which the numbers are spe- 
cified “the defendants’ pleader states that he has no objection,” 
and that item 79 was also given up on a scrutiny of the 
records. In the judgment of the High Court, however, only 2 
of the 13 items and item 79 are said not to have been contested. 
Their Lordships are asked to hold on the state of the record that 
the learned Judges of the High Court had overlooked the admis- 
sion as to the other 11 items. This in the absence of clear evidence 
on the point their Lordships are unable to do. It is quite possible 
that the admission was disputed in the High Court or it may have 
been allowed to be withdrawn. If such a slip had been made the 
attention of the Court should have been called to it in India. So 
far from this having been done, their Lordships find that in the 
company’s petitions for leave to appeal to His Majesty in Council 
no suggestion that anything of the kind had occurred, though other 
grounds of complaint are set out in great detail. 
For the reasons given their Lordships are of opinion that the 
appeals must fail and should be dismissed with costs. They will 
humbly advise His Majesty accordingly. 
Appeal dismissed 
Douglas, Grant and Dold—Solicitors for the appellant. 
Berrow, Rogers and Nevill—Solicitors for the respondents. 
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Trensfer of Property Act, Secs. 110 end 106—Lendlord and tenant— joey Touw 
Lease for four years expressed to be commencing from a particular 5 an 
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Monthly tenancy—Notice to terminate—Date of expiry of notice. LorD 

A lease of certain premises was expressed to be from June 1, MaooLaw 
1921, for the ensuing four years, and provided that a monthly ow Wont 
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rent should be paid on or before the seventh day of the month 
succeeding that for which it was due. The lease expired in the 
year 1925, but the respondents continued as tenants of the pre- 
miss. On February 1, 1928, the tenants gave notice to termi- 
nate, and the notice stated that it was one month’s clear notice 
to take effect from that date and that possession would be given 
up on March 1. Held, that under the second paragraph of 
Sec. ‘110 of the Transfer of Property Act the 1st of June, 1925 is 
included and the lease therefore ended at niidmight on June 1, 1925, 
the provision as to the date for payment of the monthly ‘rent not 
being “an express agreement to the contrary” within the meaning 
of that section; and any notice to determine thereafter given 
must be a notice to quit expiring with the month ending at mid- 
night on the first day of any month. The notice in question was 
therefore valid under Sec. 106 of the Act. 


APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 

A. M. Dunne, K.C. and S. D. McNair for the appellants. 

Sir T.J. Strangman for the respondents. l 

The following judgment was delivered by 

Lord Tomımn— Their Lordships do not think it necessary to 


call upon counsel for the respondents in this case. - 


The appellants, who are the plaintiffs in the action, are lessors 
claiming that a notice given by the respondents purporting to 
terminate their tenancy was not a good one. 

The notice was given in the circumstances which will shortly 


be mentioned, but before stating them it may be well to refer to 
the sections of the Transfer of Property Act which are relevant. 


The first is Section 106, which is in these terms:— 


In the absence of a contract or local law or usage to the contrary, 
a lease of immovable property for agricultural or manufacturin 
purposes shall be deemed to be a lease from year to year, termin- 
able, on the part of either lessor or lessee, by six months’ notice 
expiring with the end of a year of the tenancy; and a lease of 
immovable property for any other purpose shall be deemed to be 
a lease from month to month, terminable, on the part of either 
lessor or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy, 


Section 110 is in these terms:— 


Where the time limited by a lease of immovable property is 
expressed as commencing from a particular day, in computing 
that time such day shall be excluded. Where no day of commence- 
ment is named, the time so limited begins from the making of the 
lease. Where the time so limited is a year or a number of years, 
in the absence of an express agreement to the contrary, the lease 
shall last during the whole anniversary of the day from which 


such time commences, 


Now the facts of this case are as follows: The respondents 


became tenants of the appellants under a lease of certain premises 
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dated June 29, 1921, expressed to be “from the first day of June, 

1921 for the term of four years thence next ensuing.” Then there 
followed this provision with regard to the payment of rent:— 

Yielding and paying therefor, the clear monthly rent or sum 

of rupees one thousand such rent to be paid on or before the seventh 

day of the month succseding the month for which it is due the 

first payment being the rent for the month of June one thousand 

nine hundred and twenty-one to be paid on or before the seventh 

day of July one chousand nine hundred and twenty-one and so on. 


That lease expired in due course in the year 1925, but the 
respondents continued as tenants of the premises, and under the 
terms of Section 106, which has been read, their tenancy was 
terminable thereafter by fifteen days’ notice expiring with the end 
of a month of the tenancy. 

On February 1, 1928, the respondents gave notice to terminate, 
and the notice was, so far as material, in these terms:— 

We hereby give you one month’s clear notice to take effect 
from today. By this you must understand that we shall hold 
possession of the above premises up to the last day of this month 
and would shift from here just on the 1st proximo. Please take 
note of the same. : P 7 

Now it is asserted by the appellants that that notice was bad, 
because it was a notice which treated the month of the tenancy 
at the end of which the notice had to expire as midnight of March 
1, whereas the month of the tenancy by reference to which the 
notice had to expire ended, as the appellants contend, at midnight 
of February 29, 1928. l 

The question depends, first of all, on the date of the expiry 
of the lease. That date determines the beginning of the respon- 
dents tenancy, which was capable of determination by monthly 
notice in accordance with Section 106. : 

Turning to the terms of the lease of 1921, and applying to 
it the language of Section 110 of the Transfer of Property Act, 
it would appear that the first day of June, 1921, is excluded from 
the term, because the section says: “Where the time limited by a 
lease of immovable property is expressed as commencing from a 
ead ae day, in computing that time such day shall be excluded.” 

erefore June 1 is excluded. 

It further appears that June 1, 1925 is included, because the 
second portion of Section 110 says: ‘Where the time so limited 
is a year or a number of years, in the absence of an express agree- 
ment to the contrary, the lease shall last during the whole anni- 
versary of the day from which-such time commences.” Therefore, 
June 1, 1925 is included, and the lease ended at midnight on June 
1, 1925, at any rate unless the argument advanced by Mr. Dunne 
to the effect that there exists an express agreement to the contrary 
is well founded. , 


Kurta Das 
P, 


SALIICCIONI 
Lord Tomlis 
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Mr. Dunne has said that the provision in the lease, “Yielding 
and paying therefor the clear monthly rent or sum of Rupees 
One thousand such rent to be paid on or before the seventh day 
of the month succeeding the month for which it is due,” is either 
itself an agreement which excludes the operation of Section 110 
or, at any rate, is a provision which necessarily involves the impli- 
cation of such an agreement. It clearly is not an agreement ex- 
pressly excluding Section 110, because it has nothing to do with 
fixing the period covered by the term. It merely provides for the . 
payment of the rent. Mr. Dunne’s argument must really amount ` 
to this, that because he suggests there is an inconsistency between ` 
the provision with regard to the payment of rent and the provision 
with regard to the length of the term, there must be implied an 
agreement to exclude the operation of Section 110. 

Now the answer seems to be that the section in terms applies 
unless there is an express agreement to the contrary, and no express 
agreement to the contrary can, in fact, be found in the lease in 
question. 

That being so, it must be taken that the lease ended at mid- 
night on June 1, 1925, and that any notice to determine thereafter 
given must be a notice to quit expiring with the month ending 


' at midnight on the first day of any month. The notice in fact 


given on February 1, 1928, clearly is a notice in regard to March 1, 
1928, and not in regard to February 29, 1928. It, therefore, is a 
notice which, in the language of Section 106, expired with the end 
of a month of the tenancy, because the month of the tenancy 
expired at midnight on March 1, 1928. T 
The High Court in its appellate jurisdiction decided in the 
respondents’ favour (in their Lordships’ judgment rightly), al- 
though they have based their conclusion not upon Section 110, to 
which their attention does not appear to have been called, but upon 
the rule of English law which appears from the cases cited to them. 


In the result, therefore, their Lordships are of opinion that the 


~ appeal fails, and they will humbly advise His Majesty accordingly. 


The appellants must pay the respondents’ costs of the appeal. 
Appeal dismissed 
T. L. Wilson & Co.—Solicitors for the appellants. 
Sanderson, Lee & Co.—Solicitors for the respondents. 


A. i. J. R HIGH COURT 427 


FULL BENCH 
Versns 
JOTI AND ANOTHER (Defendants)* `, 
Stomp Act (II of 1899), Art. 62(c) and Sec. 5, General Cleanses Act (X 
r BeO ), Sec. 13—Obligee under simple money bonds and mortgage- 
transfers bis rights for ome sai saad duty chargeable 
on deed of transfer. 


Per FuLL Benca (Niamatullah and Bennet, We dissenting) :— Benoa 


Where an obligee under twenty-niné simple money bonds and 
mortgage-deeds transfers his ee for one lump sum as consider- 
ation without specifying the consideration in respect of any one 
of them, beld, that Section 5 of the Stamp Act does not apply 
to the case, and under Art. 62(c) of the Stamp Act, read with 

A Section 13 of the General Clauses Act, the stamp duty chargeable 
~.~ on the deed of transfer is Rs.5. 
REFERENCE made by Mr. Basu Ram VERMA, Munsif of Pili- 
bhit. 
Mubommad Ismail (Government Advocate) for the Crown. 
B. Malik and G. S. Pathak for the plaintiff. 


This stamp reference was made by the learned Munsif of Pili- 
bhit through the District Judge of Bareilly under the following 
circumstances :— 

_ The plaintiff before the learned Munsif in suit No. 327 of 
1932 in ie court of the Munsif of Pilibhit brought the suit, out of 


which this reference has arisen, to recover a certain sum of money 


on foot:of a bond which had been sold in his favour by the defend- ` . 


ant No. 2 in the suit on September 6, 1928, the defendant No. 1, 
presumably, being the executant of the borid. By this sale-deed 
the plaintiff purchased not only the bond in suit but also 28 other 
bonds’all sold to him by the defendant No. 2. The sale consider- 
ation was Rs.2,425 although at the date of the sale the total amount 
due on the several bonds sold was a much larger sum. The sale- 
deed bore a stamp duty of Rs.5. The question raised is whether 
the duty is sufficient. 

The learned Munsif himself thought that the stamp of Rs.5 
might be sufficient although he was not quite certain in his mind. 
He consulted the Chief Inspector of Stamps and that officer was of 

inion that a stamp duty should have been calculated treating 
a sale deed as 29 sale-deeds, there being one sale-deed for each 
of the 29 bonds. He was further of opinion that Section 5 of 
the Stamp Act applied and each bond: should be treated as a “dis- 
tinct matter”. 
*Mis, Case 600 af 1932 ` 
55 : l 
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The following ae were delivered :— 


Kine, J.—The instrument in question transferred the interests 
in 29 bonds. The consideration for the transfer was Rs.2,425, 
nee the sum of the amounts due on the bonds was 
Rs.6,040-5-3. 
The point which we are asked to decide i is whether the instru 
ment should be held to be an instrument “comprising or else 
to several distinct matters” within the meaning of Section 5 of the 
Indian Stamp Act, 1899. The learned Munsif who made the re- 
ference held that the instrument was clearly a “transfer” within the 
meaning of Article 62(c) which provides for the duty chargeable - 
on an instrument of transfer of any interest secured by a bond. 
But he doubted whether under Section 5 the instrument should be 
held to comprise or relate to 29 “distinct matters” and therefore to 


_ be chargeable with the aggregate amount of the duties with which 


29 instruments of transfer, each transferring the interest ee 
by one bond, would be chargeable. 

In my opinion, the provisions of Section 5 do not st apply. I 
do not think the expression “distinct matters” in Section § can be 
held to mean or to include distinct items of property. Take the 
case of a sale-deed transferring two houses and a grove of 50 trees 
for a consideration of Rs.5,000. Such an instrument is a “con- 
veyance” as defined in Section 2(10). Under Article 23 the duty 
is chargeable according to the amount of the consideration for the 
conveyance, The consideration being Rs.5,000, the duty is readily 
ascertainable from the scale set forth in Article 23. Now if it is 
held that Section $ is applicable to such an instrument on the 
ground that it relates to several distinct items of property, and 
therefore to several “distinct matters”, then it would be chargeable 
with the aggregate amount of duties chargeable on 52 instruments, 
Le., one instrument for each house and one for each tree. Although 
the parties might have agreed to a lump sum as consideration for 
the sale of the whole lot of property, it would be necessary for them 
to put some arbitrary valuation upon each item in order that the 
aggregate amount of duties might be ascertained. Such a proce- 
dure seems not merely vexatious but contrary to the language of 
the statute. Article 23 requires the duty to be charged on the 
amount of consideration for the conveyance and not on the amount 
of consideration for each item of property included in the con- 
veyance. Even if the details of the consideration were set forth, 
by specifying the price of each item of property, I do not think 
that the position would be altered. For the purpose of charging 
duty we have to look to the total consideration for the conveyance 
and not to the items included in the total. Similar principles are 
applicable to an instrument of transfer (Article 62). 

In my opinion the expression “distinct matters” is equivalent 


A. L- J. R. HIGH COURT’ ` , 429 


to distinct transactions. One transaction may comprise or relate 
to one hundred distinct items of property. But if it is one transac- 
tion then Section 5 will not apply. In the case before us, there 
was one transaction transferring 29 bonds for a consideration- of 
Rs.2,425 and I do not think any distinction can be made, from the 
point of view of interpreting Section 5, between actionable claims 
and other classes of property. No authority has been shown to 
us in support of the view that Section 5 is applicable to an instru- 
ment such as the one in question. The Chief Inspector of Stamps 
states that the Boards of Revenue in the United Provinces and 
Madras have taken that view, but no decisions by these authorities 
have been shown to us, so we are unable to take their reasoning into 
consideration. 

If there is any judicial authority for the proposition that a 
sale-deed comprising several items of property should be held to 
comprise several “distinct matters” within the meaning of Section 
§, it is inconceivable that no such authority can be cited, as such 
sale-deeds are very frequently executed. For the above reasons 
I hold that Section $ does not apply to the instrument in question. 

A further point has been raised in arguments before us, It 
is suggested that Article 62 (c) applies only to an instrument trans- 
ferring the interest secured by one bond, and that an instrument 
transferring the interests secured by two or more bonds would be a 
“conveyance” governed by Article 23. I regret that I am unable 
to concur in this view. 

Article 62 (c) enacts that the proper stamp duty on an instru- 
ment of transfer “of any interest secured by a bond, if the duty 
on such bond does not exceed Rs.$” shall be “the duty with which 
such bond is chargeable, and in any other case” shall be “Rs.5”. 
The Article speaks of “a bond”. We are admittedly bound to fol- 
low the well-known rule of interpretation embodied in Section 13 
of the General Clauses Act 1897, i.e., that words in the singular 
shall include the plural, unless there is anything repugnant in the 
subject or context. So, we must apply the rule to bonds (in the 
plural) unless there is any such repugnancy. I cannot see any such 
repugnancy, as it seems to me that the words can be read in the 
plural without difficulty, thus: 

The proper stamp duty on a transfer of any interests secured 
by bonds shall be the duties with which such bonds are chargeable, 
if the duties on such bonds do not exceed Rs.5, and shall be Rs.5 
in any other case. 

It is argued that the expression “the duties” would be meaning- 
less unless we add some words such as “the sum total of the duties” 
or “the aggregate amount of the duties”. It is true that the ex- 
pression, “the duties” would have to be understood as meaning the 
sum of the duties, but I think the extra words can be tacitly under- 
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stood without being expressed. 

The language of Article 62 (a) may be referred to by way of 
example. is lays down that the proper stamp duty on a transfer 
of shares (plural) shall be one-half of the duty payable on a con- 
veyance (No. 23) for a consideration equal to the value of the 
share (singular). Now in this case it is beyond controversy that 
the word “share”, in the second column, must be construed as in- 
cluding the plural, because the plural “shares” is used in the first 
column. So, it is absolutely necessary to read the last words in the 
second column as “equal to the values of the shares”. Is this ex- 
pression meaningless? J think not. In my opinion it means equal 
to the sum of the values of the shares, or the aggregate amount of 
the values of the shares, and it can readily be understood in that 
sense without any extra words being expressly added. Similarly, 
in Article 62(c) I see no difficulty in understanding the expression 
“the duties” as meaning fhe sum of the duties without any extra 
words being expressly added. It is a fundamental principle of the 
interpretation of a statute that one should, if possible, make sense 
of it and should not reject any expression as meaningless—wé res 
magis valeat quam pereat”. 

In Article 62 (c) I think there is no real difficulty in applying 
the rule to two or more bonds as well as to one bond. Neither the 
learned Munsif nor the Chief Inspector of Stamps seem to have felt 
any such difficulty. They assumed that Article 62(c) was applic- 
able, although 29 bonds were transferred by one sale-deed. 

If it is held that Article 62(c) applies only to the transfer of 


- one bond, and if it is further held that Section $ does not apply 


to this case, then I think it follows that the instrument under 
consideration must be treated as a “conveyance” under Article 23. 
To hold that an instrument transferring one bond is a “transfer” 
(Article 62) and that an instrument transferring two bonds is a 
“conveyance” (Article 23) involves such a strange and apparently 


illogical system of classification that I should be reluctant to impute 


any such intention to the legislature. 

To hold that the statute has fixed a maximum duty of Rs.§ 
on an instrument transferring any number of bonds of any value 
does not seem to me to involve any impossible or improbable as- 
sumption. It is clear that a maximum duty of Rs.5 is fixed on an 
instrument transferring one bond. If no distinction .is made as 
regards duty between the transfer of 2 bond securing Rs.1,000 
and the transfer of a bond securing a lakh of rupees, I fail to see 
why there should necessarily be any distinction as regards duty 
between a transfer of two bonds securing a total sum of Rs.1,000 
and a transfer of two bonds securing a total of a lakh of rupees. 

For the above reason I regret that I cannot accept the view 
that the word “bond” in Article 62(c) must be read only in the 
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singular and not in the plural. I agree with the learned Munsif 
that Article 62(c) applies to the instrument. 

Putting the case at its lowest, there is at least some doubt whe- 
ther Article 62(c) does not apply, and the benefit of doubt in a 
fiscal statute must be given to the subject. . 

NIAMATULLAH, J.—This is a reference under Section 60, Stamp 
Act, II of 1899. The case is one in which an obligee under about 
twenty-nine simple money bonds and mortgage-deeds has trans- 
ferred his rights for ong lump sum as consideration without speci- 
fying the consideration in respect of any one of them. 

The relevant provisions of the Stamp Act to be considered are 
Section $ and Article 62(c). Section 5 runs as follows:— 


Any instrument comprising or relating to several distinct matters 


shall be chargeable with the aggregate amount of the duties with - 


which separate instruments, each comprising or relating to one 
of such matters, would be chargeable under this Act. 
The part of Article 62 which is relevant for the purposes of 
this case is as follows:— 


Description of instrument Proper stamp duty 
Transfer ( whether with or with- 


out consideration )— 

(c) of any interest secured by a 
bond, mortgage-deed _ or 
policy of insurance— 

(i) if the duty on such bond, | The duty with which such bond, 
mortgage-deed or policy mortgage-deed or policy of 
does not exceed five rupees. insurance is chargeable. 

(#) in any other case. Rupees five. 


It is contended on behalf of the Crown that the instrument 
of transfer in the present case comprises ‘“‘several distinct matters” 
within the meaning of Section 5 and that consequently it is charge- 
able with the aggregate amount of duties payable on transfer of 
each of the bonds and deeds by a separate instrument: The Article 
said to be applicable is 62(c) quoted above. I do not think that 
the deed of transfer in question before us comprises several distinct 
matters. The word “matter” signifies, in this connection, one tran- 
saction or bargain. To determine whether an instrument com- 
prises one matter or more it is essential to find whether the parties 
negotiated for all the objects transferred as one unit. An im- 
portant test is whether one lump sum was settled as the consideration 
for all the objects transferred by one to the other, no separate con- 
sideration for each object being part of the bargain, though the 
estimated value of each might have entered into the calculation of 
the consideration finally agreed on. ‘The above test is fully satis- 
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fied in the present case. ‘The deed mentions one lump sum as the 
price of the executant’s rights under all the deeds. There is nothing 
to suggest that each deed was the subject of a separate bargain. 
Another test which may be applied as a rough and ready way of 
ascertaining whether a document embodies several ‘distinct matters’ 
is to find whether separate’ deeds can be executed in respect of each 
of the alleged “matters” without interfering with the terms of the ` 
agreement between the parties. Judged by this test the instrument 
in question can not be regarded as embodying several distinct 
matters. For these reasons I hold that Section 5 does not apply. 
The next question is whether under Article 62(c) no more 
than the maximum duty of Rs.5 is payable even though numerous 
interests under various bonds and mortgage-deeds have been trans- 


- ferred. It is contended that under Section 13, General Clauses Act, 


singular includes plural and that, therefore, the same duty, subject 
to a maximum of Rs.5, is payable. It is argued that all singular 
nouns occurring in the article should, for the purposes of this case, 
be read as plural and as the “duties” on the bonds and mortgage- 
deeds exceed Rs.5 no more than that sum is payable on the instru- 
ment in question. This construction necessitates the introduction 
of the word “aggregate” before “duties”. This objection is not, 
however, as serious as the one to be presently mentioned which may 
not arise in the case before us but will have to be surmounted if 
the singulars in the article are to be read as plurals. It so happens 
that in this case the aggregate duties on all the bonds amounts to 
more than Rs.§. Let us take a case in which interests under three 
bonds and mortgage-deeds are transferred and duties paid on such 
bonds and deeds are of Rs.2, 1|8 and 1|- respectively, so that the 
aggregate does not exceed Rs.5. In such a case, according to the 
second column of the article, the duty is determined by “the duty 
with which such bond, mortgage-deed, or policy of insurance is 
chargeable”. Which bond or deed are we to take as supplying the 
determining factor? It is as arbitrary to take the highest, that is, 
Rs.2, as the lowest, that is, Re.1, or the aggregate, that is, Rs.4-8-0, 
any of which alternatives makes it indispensable that some more 
words should be read into the article. To my mind the words “a 
bond, mortgage-deed, or a policy of insurance”, in the context in 
which they occur and coupled with the words “such bond etc.” 
exclude the hypothesis that singular in this article includes plural. 


The first column of the first schedule of the Stamp Act is 
headed as “description of instrument” and the second prescribes a 
duty with reference to the description thereof. ‘The word “instru- 
ment” is defined in Section 2(14) to include “every document by 
which any right or liability is, or purports to be, created, transferred, 
limited, extended, extinguished or recorded”. If by an instrument 
a distinct right is transferred it should be described for the purpose 
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of stamp duty as an instrument of transfer of such right, “Tt may 


also be an instrument of transfer of another distinct right and to 
that extent it is another instrument. Where, as in this case, the 
instrument-conveys several distinct rights, some under bonds and 
some under mortgage-deeds, executed by different persons, it can 
not be correctly and exhaustively described without reference to 
the transfer of each of such rights. In my opinion the instrument 
before us should be described as the instrument of transfer of the 
interest secured by bond A executed by X; also as an instrument 
of transfer of the interest secured by bond B executed by Y; also as 
an instrument of transfer of the interest secured by the mortgage- 
deed C executed by Z; and so on.’ This being so, the stamp duty 
should be paid as if there are so many instruments as the number 
of interests transferred thereunder, though they are to be found 
_ within the four corners of one paper seemingly embodying only 
one instrument. Consideration is not a material element in deter- 
mining the duty payable under Article 62, and, therefore, one 
“distinct matter” referred to in Section $ may include several 
transfers all of which were made in one and the same bargain or 
transaction, the consideration being one and entire for all. In the 
view I take, the stamp duty should be the aggregate amount of 
duties paid on the org and deeds, interests under which have 
been transferred, subject to a maximum of Rs.5 in case of each 
bond or deed. In a words, the duty payable is the sum of all 
the duties paid on such bonds and deeds, provided that where the 
duty paid on any one bond or deed ed Rs.§ it shall be taken 
to be only Rs.5. 

BENNET, J.—In this reference the plaintiff argues that the 
article applicable is 62 (c) (#) of the Stamp Act, Schedule J. Article 
62(c) deals with “the transfer of any interest” secured by a bond, 
mortgage-deed or policy of insurance”. The present case is one 
of the transfer of the interest secured by bonds and mortgage-deeds. 
Hence the article is applicable. Article 23 does not apply- because 
it relates to a conveyance “not being a transfer charged or exempted 
under (No. 62)” and the present case does come under Article 62. 

The next point is the main contention—the method of applying 
Article 62. Plaintiff contends that Section 13 of the General 
Clauses Act, Act X of 1897, should be applied and the words in 
the singular should include the plural, so that Article 62(c) will 
include “the transfer of any interests secured by bonds, mortgage- 
deeds... ”. We have to see whether there is anything repugnant 
in the context or not. 


Article.62(c) (7) will then read: 
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Description of Instrument Proper Stamp Duty 


if the duties on such bonds, | the duties with which such 
mortgage-deeds....do not | bonds, mortgage-deeds . . 
exceed five rupees. are chargeable. 


There are 29 bonds and mortgage-deeds transferred in the present 
deed of transfer. 


If each bond or deed were originally stamped with Rs.4, the 
duties on such bonds or deeds would not exceed Rs.5. But the 
duties with which such bonds are chargeable would be Rs.4X29, 
that is, Rs.116. 


If however the duty on each bond or deed is Rs.5 or more, 
the case would come under Article 62 (c) (#) and the duty accord- 
ing to the plaintiff would be only Rs.5. The theory therefore 
leads to an absurd conclusion. ‘To avoid such a conclusion, it 
would be necessary not merely to read the singular as the plural, 
but to introduce some words specifying that the duties should be 
added together and the aggregate considered to see whether (i) or 
(#) should be applied. But Section 13 General Clauses Act does 
not make such a provision, and it seems strange that the Stamp 
Act should have omitted to specify that this was intended. Even 
if we add the duties together, a further difficulty arises from the 
example given by the Hon. Mr. Justice Niamatullah, of what would 
be the proper stamp duty for the transfer of three bonds of Re.1, 
Re.1-8-0 and Rs.2. 

Another point to be noted is that Article 62 does refer to other 
transfers which are clearly to be taken in the singular; in (#) the 
shares in an incorporated company cannot be taken to cover trans- 
fers of shares in more companies than one, because the deed of 
transfer has to be filed in the office of the company permanently. 
Similarly in the case of (b) debentures. Both (d) and (e) refer 
to property held under one title, either as Administrator General 
or as Trustee. The four classes of exemptions all refer to single 
transfers of single articles as the transfers are by endorsement. 

When (s) (b) (d) (e) and the four exemptions refer to the 
singular in cases where the plural cannot be applied, it does not 
appear logical to apply the plural to the singular words in (c). 

In this connection I may observe that reliance has been placed 
on the occurrence of the word “shares” in the first column of 
Article 62(a) and “share” in the second column, and it is argued 
that the word “share” must be construed as including the plural, 
and if this is done in 62(¢) it must be done in 62(c). 

Let us examine the matter in the light of provisions in previous 
Stamp Acts. 


A. L- J. R HIGH COURT 435 


© In Act X of 1862 the provision was: 


Conveyance or transfer of a share of a 
Banking Corporation or Joint- 
Stock Company, whether by deed 
or endorsement, when the market- 


value of the share transferred does 


not exceed 100 rupees per share 4 annas. 
When it exceeds 100 rupees and does . 
not exceed 200 rupees, etc. 8 annas, etc. 


In Act I of 1879 the provision was: 
Article 60. Transfer — 
(a) Of shares in a Company or Asso-\One-quarter of the duty 
Ciation payable on a conveyance 


(No. 21). 
- In Act II of 1899, the present Stamp Act: 


Article 62. Transfer— 


(a) Of shares in an incorporated | (One-half) of the duty 
company or other body corpo-| payable on a conveyance 
rate; (No. 23) for a consi- 


deration equal to the va- 
` lue of the share. 


In view of the different forms of expression in these Acts when 
dealing with the transfer of shares I think that use of the word 
“share” in the present Act is merely a grammatical error for 
“shares” and it does not seem a case in which it is necessary to 
invoke the assistance of Section 13 of the General Clauses Act. 


So far I have been considering the context of Article 62(c). 


The General Clauses Act Section 13 states that the rule cannot 
be applied “if there is anything repugnant in the subject or con- 
text.” I now proceed to consider whether there is anything re- 
pugnant in the subject. The subject of the Schedule of the Stamp 
Act is the amount of duty to be charged on every instrument 
mentioned in it, as laid down by Section 3 of the Act. It appears 
to me to be a subject which is repugnant to the application of the 
rule that the singular should include the plural. A similar subject 
is the duty imposed by a Customs Schedule. No one would apply 
to a Customs Officer to reduce a customs duty on the ground that 
the singular should include the plural. 


I consider that these schedules should be treated with mathe- 
matical precision and that a rule that the singular should include 
the plural is out of place in the interpretation of these schedules. 
It would have been quite easy for the Article 62(c) to have been 
expressed thus, if it was intended to cover the case of the plaintiff: 

56 
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(c) of any interest secured by a bond, mortgage-deed or po-¥ 


licy of insurance, or by several of such instruments. Where a sche- 
dule laying down a scale of charges does not expressly provide for 
the same charge to apply to a number of articles and to one article, 
I consider that the result should not be obtained by the introduction 
of a rule of interpretation that the singular includes the plural. 
The second matter in controversy is the meaning to be attached 
to the three words “several distinct matters” in Section 5 of the 


Stamp Act, Act II of 1899. ‘This section is identical with the’! 


first paragraph of Section 7 of Act I of 1879, the second paragraph 
corresponding to the present Section 6. I now proceed to examine 
some rulings on the point. In the Reference under Stamp Act, 
it was held: 

The transaction or matter to which the instrument in question 
relates is single and indivisible and cannot be treated as relating 
to two distinct matters within the meaning of Section $ of the 
Stamp Act. The instrument contains only one contract, a demise; 
the option of renewal of the lease is ancillary to it and forms part 
of the consideration for entering into the lease. .. 

In Reference Case No. 1 of 1876, on a reference by the Board 
of Revenue, it was held that a conveyance with the usual covenant 
for title, cannot be construed as constituting an indemnity bond, 
so as to render the document liable to stamp duty as an indemnity 
bond in addition to the stamp duty to which it is liable as a conve- 
yance. It was there held that an instrument can be regarded as 
falling under two distinct categories, each requiring a separate 
stamp, only where there is what is called a “distinct consideration” 
for each and not where there is a unity of consideration as in the 
present case. 

This shows that in each of these documents there was a main 
contract and a subsidiary or ancillary contract which formed part 
of the consideration for one party. In the present case none of 
the twenty-nine transfers is subsidiary or ancillary to another, and 
although the consideration is expressed as a lump sum of money 
it would be possible for the parties to assign part of it to each 
transfer, and doubtless they did make some such calculation in 
arriving at the sum-total. 

In Ex perte HilP there was an arrangement which was partly 
a lease and partly a usufructuary mortgage. On page 259 it was 
held: 

It sems clear to us, that, under these circumstances, the loan is 
the consideration for the lease and the lease is the consideration 
for the loan; and that neither part of the arrangement would have 
been complete without the other. 

We, therefore, think it impossible to say, that the instrument 
relates to two distinct matters within the meaning of the first clause 


17, L. R. 25 Mad. 3 at 6 1L L, R. 1 Mad. 133 
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of Section 7 of the General Stimp Act. That clause, in our opi- 
nion, relates only to transactions so distinct in their nature as to 
be capable of being carried out by two or more instruments instead 
of one whereas here the contract is essentially one transaction. 
This lays down the test—whether the transactions can be 
carried out by two or more instruments instead of one. In the 
present case the 29 transfers could be carried out by 29 instruments, 
assigning to each instrument its part of the total consideration, or 
merely by a reference to the fact that a lump consideration was 
paid. i 
In my opinion the mere fact that the parties are the same 
does not prevent an instrument from referring to two distinct 
matters. Now does the adding up of items of money consideration 
have such an effect? 
This ruling in Ex parte Hill has been referred to with approval 
in the Reference under Act I of 1879, reported in 17 All. 55 at 57. 
This was a case of a lease with hypothecation of property to secure 
payment of the rent. It was held: 

As to the second question, in our opinion the document in ques- 
tion cannot be regarded as an instrument comprising or relating 
to several distinct matters. The matter to which the instrument 
relates was the terms upon which the lessors let the land and the 
lessees took the holding. The mortgage was not a distinct matter 
from the lease. It was as much the matter of the lease as an 
ordinary covenant to pay would be part of the matter of the 
lease. We are consequently of opinion that Para. 2 of Section 7 
of Act No. 1 of 1879 applies to this case. We are fortified in 
this opinion by the decision of the Calcutta High Court in 
Ex parte Hill. 

These rulings show that matters may be distinct where 
(a) A number of persons with different interests make un- 
connected agreements with a third party, such as the 
transfer of some of their separate interests. 
(Reference under Stamp Act in I. L. R. 24 Mad. 176) 


(b) Two parties make agreements which are not connected. 
And the test to be applied is whether the transactions 
can be carried out by two or more instruments instead 
of one. 

I may refer to an analogy which was introduced into argu- 
ment in regard to this test. It was said that in the present instru- 
ment the 29 bonds and mortgage-deeds should not form the subject 
of 29 deeds of transfer any more than a transfer of 29 trees, houses, 
etc., should be split up. But the andlogy is misleading, for the 
trees, houses, etc., all come under the heading of immovable pro- 
perty owned by the transferor. A, the owner of any number of 
items of immovable property, may execute a single conveyance for 
transfer of his interest. When an owner acquires new immovable 
property, it merges in his estate. The new property was perhaps 
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derived from a vendor who had a different title from previous 
vendors to A, and to this extent there is a difference. But A is the 
owner of all his immovable property and from this point of view 
the propérty is homogeneous. ‘The case of an owner of a number 
of bonds and simple mortgages is different. He is no doubt the 
owner of all the rights in these documents. But his rights would 
have to be enforced in separate suits, and he is not the owner of 
tangible immovable property within the meaning of Section 54 of. 
the Transfer of Property Act. A bond is an “actionable claim” . 
as defined by Section 3 of the Transfer of Property Act, and Sec- 
tion 130 states that the transfer of an actionable claim shall be by 
an instrument in writing. And the transfer of the rights under 
a simple mortgage, being intangible immovable property, must 
also be by a written instrument. The Stamp Act provides in 
Article 62(c) for stamp duty on the transfer of a bond and the 
transfer of a mortgage-deed. The Act takes a bond as a unit and a 
mortgage-deed as a unit. The Act therefore deals with a bond 
and a mortgage-deed as separate units for the purposes of transfer. 
As Article 62(c) provides for the transfer of a bond, there is a 
distinct provision in the schedule for that matter, and the transfer 
of several bonds would be “several distinct matters”. There is no 
provision in the schedule for the transfer of several bonds. But 
there is provision for the transfer of any number of items of pro- 
perty such as houses or trees, and so the analogy from items of 
property is misleading. No doubt each bond is an item of property; 
but it is also a matter for which distinct and separate provision 
i made in the schedule for its transfer as a single unit, and this is 
not true of a house or a tree. That is, there is an article which 
refers to the transfer of “a bond” but no article which refers to the 
transfer of “a house” or “a tree’. They come under the term “‘pro- 
perty” which comes into the definition of “conveyance” in Section 
2(10). As regards the argument that “several distinct transactions” 
is the correct meaning of “several distinct matters” in Section 5, I 
would point out that Section 4 uses the word “transaction” for the 
case of several instruments employed for completing one transaction. 


The provision is that only the principal instrument shall be charged 


with the duty. Having used the word “transaction” in Section 4, 


when the Act comes to Section 5, if the meaning is “any instru- 
ment comprising or relating to several distinct transactions” why 
is the word “transactions” not used? Why is there a change to the 
word “matters”? Is it not because the instrument being executed 
at one tiine could always be considered as one transaction? ‘There 
must be some further idea to make the instrument chargeable with 
che duties of several instruments. What is this further idea? Is 
not the simplest solution of this problem that the instrument to be 


charged with several duties is an instrument which has something 


in it which would bring it several timés under some duty in the 
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schedule? Does not the present instrument come twenty-nine times 
under Article 62(c) (#)? Does not this amount to “several dis- 
tinct matters” in the sense that each matter has a distinct provision 
for itself in the schedule? On this view Section 5 and Article 
62(c) harmonise and each applies with the same result to the 
instrument in question. 

I may note one further point. In argument the learned coun- 
sel for the plaintiff referred to the case of Deod. Croft v. Tidbury'*; 
Wills v. Bridge” and some other old English rulings. It was pointed 
out in Stamp Reference®, at pages 183 and 184 that these cases were 
decided under a statute of Anne where the language was quite 
different from 33 and 34 Vict. and the Indian Stamp Acts. 

For the reasons I have given I agree with the opinion of the 
Hon. Mr. Justice Niamatullah that the stamp duty on the instru- 
ment in question should be the aggregate of the amounts of duty 
payable under Article 62(c) on each of the 29 transfers contained 
in the instrument. 

Mukerji, A.C.J. agreed with the judgment of King, J. 

IQBAL AHMAD, J.—I agree with the judgment that has been 
delivered by my brother King, J. and for the reasons assigned by 
him I hold: 

(1) that the case does not come within the purview of Sec- 
tion 5 of the Stamp Act, and 

(2) that the proper stamp duty on the deed in question was 
2 sum of Rs./. 

By THE Cournt—The opinion of the majority of the members 
of the Court is that Section 5 of the Stamp Act does not apply to 
the case, and that under Article 62 read with Section 13 of the 
General Clauses Act the stamp duty chargeable on the deed in 
question is Rs.5. Let a copy of this order under the seal of the 


Court be communicated to the learned referring officer. 


t [1854] 14 C. B. 304 5 [1849] 19 L. J. Ex. 384 
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RAJA KUSHALPAL SINGH (Plaintiff) 
VETSHS 
GULZARI LAL AND ANOTHER (Defendents)* 
Custom—Reaya bas no right to transfer residential bouses—Record in 
wafib-ul-arz—When negatived—Whether custom applicable to shops 
—General custom to that effect m agricultural villages. 

Where as against the evidence afforded by the wajib-ul-erz, 
which recorded a custom that the inhabitants hed no right to 
transfer residential houses, the court below relying on the oral 
evidence and the documentary in the shape of over 30 sale-deeds 


and mortgage-deeds executed by occupiers of houses in course of | 


over 50 years came to the conclusion that the custom recorded in 
the wajib-wl-arz was a “dead letter”, beld, that the court below 
“S.A. 1855 of 1929 i 
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approached the case from a correct standpoint and the finding 
which was one of fact could not be challenged in second appeal in 
the absence of any error of law. Taejemmul Husain v. Benweri Lal, 
I. L. R. 48 All 77 followed. 

Where the wapb-nl-ørz of a village recorded a custom that the 
agricultural and non-agricultural reeys had no right to transfer 
dwelling houses occupied by them and made no reference to shops 
situated in the business centre of the town, eld, that the clause 
in the wajib-a-srz did not justify the view that the owners of 
shops had no right of transfer of the shops belonging to them. 

Where the Court finds that a certain village cannot now be 
considered to be an agricultural village, it is for the zamindar to 
establish by good evidence that the village was an agricultural 
village in 1873, when the wajib-ularz recording a custom that 
the inhabitants had no right to transfer residential houses was pre- 
pared, before he can ask the Court to presume the existence in 
1873 of the general custom prevailing in all agricultural villages 
in these provinces under which a rea#ys occupying a house can 
occupy the house built by him so long as he resides in the village 
but cannot transfer his right of occupation. 

SECOND APPEAL from a decree of MauLvi Nasir UDDIN ALVI, 
Subordinate Judge of Mainpuri, confirming a decree of BABU 
RAGHUNANDAN SARAN, Munsif of Shikohabad. 


B. Malik and Baleshwari Prasad for the appellant. 
N.C. Vaish and Mushtaq Abmed for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is a second appeal from the decree of 
the Subordinate Judge of Mainpuri, upholding the decree of a 
Munsif of that district, who dismissed the plaintiff-appellant’s suit 
tor recovery of possession of sites of two shops situate in village 
Pbarha in that district, and for demolition of certain constructions 
made thereon by the defendant-respondents. 

The plaintiff’s claim as set out in his plaint is that he is the 
sole proprietor of village Pharha; that the sites of the shops in 
question belong to him as proprietor, and that one Bansidhar, who 
was his reaya, was the owner of one of the shops Badri being the 
owner of the other. It was further alleged that Bansidhar and the 


* heir of Badri left the village leaving the shops unoccupied, which 


subsequently fell into ruins. The plaintiff claims to be entitled 
to possession of the sites in terms of the wajib-ul-arz of the village 
which, according to him, records 2 custom under which the 
occupiers of houses in village Pharha have no right to transfer ex- 


‘cept as regards the materials put up by them. The custom above 


referred to was apparently set up in the plaint in anticipation of 


- the defence that the defendants have obtained by transfers from 


the original occupiers their right to the sites and the superstructure. 
The defendants pleaded that one of the shops in question 
belonged to Makkhan Lal slias Makka Mal, who mortgaged it with 
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possession to Mulchand, father of defendant 2, as far back as 1895. 
As regards the other shop it was alleged that it was purchased by the 
first defendant Gulzari Lal from Musammat Koka, widow of 
Bhola Nath. According to the defendants, Makkhan Lal and Bhola 
Nath were the owners of the shops, and they or their successors-in- 
title had under the law and custom prevailing in the village a right 
to transfer not only the superstructure but also the right to occupy 
the shops. The custom recorded in the wajib-uJ-erz and set up by 
the plaintiff was specifically denied. 

On the pleadings above referred to a number of questions 
arose for decision. As to whether Bansidhar and Badri were the 
owners of the shops in suit as alleged by the plaintiff or Makkhan 
Lal and Mulchand were the owners thereof, both the courts below 
have found in favour of the defendants, that the mortgage-deed 
and the sale-deed relied on by the defendants were executed res- 
pectively by Makkhan Lal and Musammat Koka, widow of Bhola 
Nath who were the owners of the shops in question. The plaintift’s 
allegation that the same belonged to Bansidhar and Badri was held 
not proved. Asa matter of fact Bansi Dhar, Badri, Bhola Nath and 
Makkhan belonged to.the same family. Bansidhar was alleged by 
the plaintiff to be alive, but the defendants alleged that he had 
died childless without leaving any heirs other than the representa- 
‘rive-in-interest of Bhola Nath and Makkhan. The plaintiff did 
not produce any evidence to prove that Bansidhar was alive. Ap- 
parently Bansidhar’s name was introduced by the plaintiff because 
the defendants were in possession. under title deeds executed by the 
other members of the family to which Bansidhar belonged. In 
any case the finding arrived at by the courts below as regards the 
ownership of the hops in dispute is conclusive in second appeal 
and the defendants’ title cannot be questioned unless the finding 
of the courts below on the question of custom is reversed by us. 

The plaintiff's case in the main is that village Pharha is an 
agricultural village and that occupiers of houses in that village 
have no right to transfer their houses without the consent of the 
zamindar. They rely on the general custom prevailing in all agri- 





cultural villages in these anes under which a reaya occupying _ 


a house can occupy the house built by him so long as he resides 
in the village, but cannot transfer his right of occupation. The 
plaintiff-appellant relies in addition on the wajib-ul-arz to which 
reference already been made. It records a custom to the effect 
that the inhabitants of this particular village, agriculturists and 
non-agriculturists, have no ee to transfer their residential houses 


by way of sale, mortgage or hypothecation, but they can transfer © ~ 


the materials thereof provided the same had been put up by them. 
It also provides that the zamindar has no right to eject an occupier 


so long as the latter desires to live in his house. It goes on to pro- 


vide that where the occupier of a house, whether he is a cultivator 
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or not, leaves the village and adopts residence elsewhere, the pro- 
prietor is entitled-to take possession of his house if the outgoing 
reaya has no heir. 

It is contended on behalf of the plaintiff that he is entitled to 
possession of the sites in dispute under the general custom, to which 
reference has already been made, and also in terms of the clause of 
the wajib-ul-arz mentioned above. It is argued that in view of 
the general custom and the provisions of the wajib-ul-arz any 
alienations made by the reayas in favour of the defendants are in- 
valid and confer no right of occupation upon the defendants and 
that in so far as the original reayas have abandoned the houses the 
zamindar is entitled to take possession of the sites, the proprietary 
right being vested in him. 

plaintiff’s contention so far as it rests on the general 
custom obtaining in agricultural villages in these provinces pre- 
supposes that Pharha is an agricultural village. Both the courts 
below have considered such evidence as was available on the point 
and the circumstances bearing on it and have concurrently found 
that Pharha is not an agricultural village. The learned counsel for 
the appellant has criticised the finding of the lower appellate court 
principally on the ground that Pharha was an agricultural village 
in 1280 F. (1873) when the wayib-ul-errz was prepared, and that 
any subsequent developments cannot affect local customs whether 
recorded in the wajib-ul-erz or not, prevailing at that time. The 
finding of the lower appellate court on this part of the case is as 

follows:— l 
It is proved beyond doubt that the inhabitants of Pharha are 
not all agriculturists and the population has got a fair number 
of traders and business men. Kampoo Bazar is a big bazar, and 
the inhabitants of this locality are generally traders who have 
got nothing to do with the agriculturist class of Pharha. Under 
these circumstances it would be a misnomer to call Pharha a 
village or an agricultural village. It might have been 2 village 
in 1280 F. when the wajib-14-arz was prepared, but probably- on 
account of its favourable situation it quickly developed into a 

big town and has become a good business centre. 

It will appear that the learned Subordinate Judge has not 
found as a fact that Pharha was an agricultural village in 1280 F. 
He has merely assumed the possibility of the village being an agri- 
cultural village in 1280 F. His finding is based mainly on the 
present state of affairs. There can be no doubt that, in the cir- 


` cumstances described by the learned Subordinate Judge, Pharha 


cannot now be considered to be an agricultural village. The learned 
advocate for the respondents has referred to the Gazette of June 2, 
1869, which extended the application of Act XX of 1856 to Pharha. 
This indicates that as far back as 1869 village Pharha was of sufh- 
cient importance and magnitude to warrant the application of Act 
XX of 1856. It was for the plaintiff-appellant to establish by good 
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evidence that Pharha, which is now not an agricultural village, was 
such in 1280 F. before he can ask us to presume the existence at that 
time of a custom generally obtaining in agricultural villages in these 
provinces. He has failed to do so, and we must therefore proceed 
on the assumption embodied in the finding of the learned Subordi- 
nate Judge quoted above. . 

If therefore village Pharha is not a purely agricultural village 
but is a business centre in that locality, and the shops in dispute are 
situate in what has been called Kampoo Bazar, which can in no 
sense be considered to be part of an agricultural area, the plaintiff 
cannot avail himself of the presumption applicable to agricultural 
villages and can succeed only if he establishes that by the terms of 
grant to the original reayas their right of occupation was limited 
to them personally having no right to transfer the shops as such, 
or that there is a custom in Pharha, whether it be regarded as an 
agricultural village or otherwise, that occupiers of houses and shops 
have no right of transfer. It is not even alleged by the plaintiff 
that by the terms of their grant the original reayas, whose trans- 
ferees the defendants are, had a purely personal right of occupation 
in the shops. As regards the custom, which has been expressly 
pleaded by the plaintiff, he relies on the clause of the wajib-ul-arz, 
which has already been referred to, and a compromise decree passed 
in 1907. If the wajsb-ul-arz is applicable to the shops in dispute 
and the custom therein recorded has not since been discontinued, 
it affords important evidence in support of the plaintiff’s case. As 
regards the compromise decree of 1907, we do not think it is of 
any value on the question of custom. It refers to a case in which 
one Bholanath constructed a house on a vacant piece of land be- 
longing to the plaintiff, who instituted a suit for demolition of the 
building and for possession of the site. A compromise was entered 
into between the parties. Bholanath undertook to occupy the house 
in terms of the custom recorded in the wajib-ul-arz which was 
adopted by agreement of the parties. A decree was passed on the 
basis of that compromise. It was not a case in which the occupier 
of a house or shop had made a transfer. A trespasser who had 
taken possession of the plaintiff’s land without his permission, cons- 
tructed a dwelling house and subsequently agreed to become the 
reaya of the zamindar. 

As against the evidence afforded by the wajib-ul-arz the courts 
below have relied on over 30 sale-deeds and mortgage-deeds exe- 
cuted by occupiers of houses in Pharha in course of over 50 years. 
Reference has also been made to three execution sales of houses 
occupied by reayas and to a deed of waqf executed by a reaya in 
respect of his house. There was a volume of oral evidence on both 
sides. The lower courts considered the whole evidence together 
with the wajib-ul-arz, and arrived at the conclusion that the cus- 
tom recorded in the wajib-ul-arz has remained a “dead letter”. 

57 





444 HIGH COURT [1933] 


We do not think that the finding which is one of fact, can be chal- 
lenged in second appeal in the absence of any error of law. The 
learned counsel for the plaintiff-appellant has assailed it on the 
ground that the mere fact that reayas made transfers of their houses 
is no evidence in rebuttal of the custom recorded in the wajib-ularz. 
He argues that a reaya may sell or mortgage his house with the 
consent of the proprietor, or that the proprietor may not have 
known of the transaction of sale or mortgage. He referred to 
some decided cases in which it was held that the custom recorded 
in the wajib-ul-arz was not, in the circumstances of these cases, 
rebutted by numerous sale-deeds executed by the reayas. On the 
other hand we may refer to Tajammul Husain v. Banwari Lal’, in 
which it was held that the existence of a large number of sale-deeds, 
extending over a period of some 60 years, whereby tenants owning 
houses in the abadi had transferred them to strangers, without any 
objection on the part of the zamindars, was evidence upon which 
a finding as’to the non-existence of the custom can be based. In 
our opinion every case depends upon its own circumstances. It is 
always 2 question of fact as to whether a given piece of evidence 
warrants a certain inference or not. Taken with other circums- 
tances it may be permissible to hold that a large number of sales 
and mortgages by reayas in a village completely negatives the exist- 
ence of the custom recorded in the wajib-ul-arz. It was open to 
the lower appellate court to have considered the sale-deeds, mort- 
gage-deeds and sale-certificates relied on before it to be of sufficient 
value to warrant a finding that the custom set up by the plaintiff, 
though recorded in the wejib-ul-arz, has not been proved. In each 
case the question is one of the weight of evidence and if after con- . 
sidering the entire evidence the lower appellate court records a 
finding without contravening any rule of law such finding is con- 
clustve in second appeal. 

It is possible to construe the finding of the learned Subordinate . 
Judge as if the custom in question never existed or that it did exist 
in 1280 F. but has been discontinued since. Whether it is one or 
the other is perfectly immaterial. The fact remains that if the 
finding be accepted, the present existence of the custom is negatived. 
The finding of the lower court has not been challenged on the 
ground that a previously existing custom could not be disconti- 
nued. We must, therefore, hold that the plaintiff-appellant, whose 
success in the present case depended entirely upon proof of the 
custom, has failed to establish it. 

We may also observe that the wajib-ul-arz of village Pharha 
relates to dwelling houses occupied by agricultural and non-agri- 
cultural reayas. Jt makes no reference to shops situate in the 
business centre of the town. ‘There is nothing in the clause which 


may justify the view that the owners of shops in Kampoo Bazar, 
1L L. R. 48 AlL 77 
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where the shops in question are situate, have no right of transfer 
of the shops belonging to them. Considerations applicable to 
ordinary dwelling houses do not necessarily hold good as regards 
shops the tenure of which may stand on a different footing. It 
is not necessary for us to lay any further stress on this aspect of 
the case in view of the more comprehensive finding arrived at by 
the learned Subordinate Judge. 

The defendants also raised the question of limitation. It was 
urged by them, relying on the mortgage-deed of 1895 and the sale- 
deed of 1909 under which they claim, that they have been in pos- 
session for over 12 years and that the plaintiff's suit, which was 
brought in 1927, was barred by limitation. The learned Subordi- 
nate Judge upheld the view of the trial court that the plaintiff- 
appellant’s suit was barred by limitation, but observed that in view 
of his finding on the question of custom it was not necessary to 
dismiss the plaintiff's suit on the defendants’ plea of limitation. 
We take this to imply that the defendants’ ee possession as 
transferees of the right to occupy was upheld by both the courts 
below, but they preferred to base their decree on the question of 
custom. In the view of the case we have taken it is not necessary 
for us to express any dissent from the lower courts on the question 
of limitation. If the plaintiff-appellant had succeeded in displac- 
ing the finding of the lower appellate court on the question he 
would have been faced with the alternative ground on which the 
decree of the court below could be supported. 

The result is that the appeal fails and is dismissed with costs. 

Appeal dismissed 


PRIVY COUNCIL 
BAHU RANI AND ANOTHER (Defendants) 
VETSUS 
RAJENDRA BAKHSH SINGH (Plaintiff )* 

Hinds Lew—Joint tenancy—Whether known to—Grent to two brothers 
constituting joint family—W betber grant made to brothers severally 
or as members of a joint family—Test. 

The principle of joint tenancy is unknown to Hindu Law ex- 
cept in the case of the joint property of an undivided Hindu family 
governed by the Mitakshara Law which under that law passes by 
survivorship. 

Jogeswar Narain Deo v. Rem Chund Dutt, 23 L A. 37 followed. 

Where a grant is made to two brothers constituting a joint 
family, the question whether the grant is made to the two brothers 
severally or as members of a joint family depends on the intention 
of the donor as expressed in the grant. Prime facie a gift to a 
member of a joint Hindu family is his separate property and will 
only become joint family property when it descends to his sons, 

*P. C. A. 75 of 1930 
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Crm. unless he himself has made it joint family property by throwing it 
= into the common stock. 

Ron Where three grants were made to two brothers constituting a . 
Rear Raa joint Hindu family, expressed respectively as “to you and your 
i. heirs,” “to you and your executors, administrators and assigns in 
RAJENDRA full hereditary and transferable proprietary right” and "to you and 
Baxr your heirs, successors and assigns”, beld, that there was nothing 
AUGI in the terms of these maintenance grants to the two brothers to 
suggest that the Government intended to make a grant to, a joint 
family, and the grants conferred an estate of inheritance on each of 

the two brothers in the subject matter of the grant. 


APPEAL from a decision of the Chief Court of Oudh at Luck- 


now. 
L. DeGruyther, K.C., and W. Wallach for the appellants. 


Sir Dawson Miller, K.C., A. M. Dunne, K.C. and M. A. 
Jnab for the respondent. ; 

The following judgment was delivered by 

ga os SR JOHN Warrs—The plaintiff instituted this suit in the 

Chief Court of Oudh for a declaration that he was the adopted 
son of Mahabir Baksh Singh, and that the deed of gift executed 
by the first defendant who is the widow of Mahabir’s elder brother, 
Mahesh Baksh Singh, in favour of the second defendant was not 
binding beyond her own lifetime. As the valuation of the suit 
proved to be under five lakhs of rupees it was insufficient to give 
the Oudh Chief Court original jurisdiction, and the plaint was 
amended by claiming reliefs as to other properties as well, but these 
claims are not the subject of this iral, as they failed before 
Pullan, J., the Trial Judge, and were given up at the hearing of the 
appeal in the Chief Court. Pullan, J. gave the plaintiff a declara- 
tion as to the adoption, and otherwise dismissed the suit. The Chief 
Court modified this decree by giving the plaintiff a declaration as 
to the deed of gift as well. From this decree the defendants have 
preferred the present appeal. 

The following pedigree will help to show how the suit arose :— 


RAJA HARDAT SINGH 


eng = Bahu, Rani, Mahabir = Mahadei 
Bakhsh Singh Defendant Bakhsh Singh | Kuar 
(died 1896) No. 1 (died 1905) | 
Swami Bakhsh Singh Rajendra h Singh, 
(died 1899) Plaintiff. 
He alleges that he is Mahabir Bakhsh 


Singh’s adopted son, which allega- 
tion is denied by the Defendants. 


‘Hardat Singh, the Rajah of Bondi, having taken an active part 
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in the Mutiny, his estates, which had been confiscated under Lord 
Canning’s Proclamation, were not restored to him, but were granted 
to the Maharajah of Kapurthala in consideration of his services, 
subject to the payment of a2 maintenance allowance of Rs.250 a 
month to Hardat Singh’s sons, Mahesh Bakhsh Singh and Mahabir 
Bakhsh Singh. ` 

Subsequently, in the years 1871 and 1875, the Government 
granted the two brothers the seven villages, which are the subject 
of this appeal and are Nos. 2 to 8 in Schedule 1 of the plaint by 
three grants the terms of which are set out in the Certificate of 
August 22, 1877. 
| The limitation in the grant of villages Nos. 2 to 4 of June 5, 

1871, was to “you and your heirs,” and subject to the due obser- 
vance of the conditions of the grant the Government undertook 
to “maintain you and your heirs as proprietors of the above-men- 
tioned estate.” 

The grant of village No. 5 in the same year was limited to the 
two brothers “their heirs executors administrators and assigns in 
full hereditary and transferable proprietary right.” 

The grant of villages Nos. 6 to 8 dated August 22, 1877, was 
limited to the two brothers “and their heirs successors and assigns.” 

It is recited in the first grant that the government had sanc- 
tioned a grant of five thousand acres of waste land to the two 
brothers for their maintenance and these villages were apparently 
substituted, as appears from a-provision in the third grant for the 
surrender by the two brothers of the waste lands in their possession. 

Mahesh Bakhsh Singh, the elder brother, was lamberder and 
manager of the estate until his death in 1896. Mutation of names 
was then effected as regards his share in favour of his minor son 
Swami Bakhsh Singh, and his surviving brother Mahabir Bakhsh 
Singh became lemberdar and manager and so continued until his 
death in 1905. 

The minor Swami Bakhsh Singh died in 1899, and on his death 
mutation of names was effected in favour of his mother Bahu Rani, 
the first defendant in this case, with the consent of her brother-in- 
law Mahabir Bakhsh Singh, whose name was entered as manager. 
So far had everything proceeded on the footing that Mahesh Bakhsh 
Singh’s share was his separate property and had descended on his 
death to his minor son Swami Bakhsh Singh and on his death to 


his mother the first defendant for her life with reversion to her: 


husband’s heirs. 

On May 15, 1900, Mahabir Bakhsh Singh adopted the plaintiff 
conferring upon him the name of Rajendra Bakhsh Singh, and on 
the following day he executed a deed of adoption and a will by 
which he left his property to his wife Mahadei Kuar with remainder 
to his adopted son the present plaintiff. On the same day the first 


defendant Bahu Rani also executed a will in the plaintiff's favour | 


o 
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in which it was recorded that the adoption had been made in con- 
sultation with her and with her consent. 


On Mahabir’s death in 1905 Bahu Rani, as the widow of elder 
brother became lambardar and manager. Subsequently the wi- 
dows fell out and in September 1906, Mahadei Kuar, Mahabir’s 
widow, applied that the Court of Wards should take over the 
estate, alleging that it was joint family property and that on Swami 
Bakhsh’s death his share had passed by survivorship to Mahabir; 
she also alleged that Bahu Rani, the first defendant, had been 
mismanaging and wasting the estate. This application was rejected, 
and the first defendant continued to be lambardar of the whole 
estate until 1909 when a partition was effected by the Revenue 
authorities. 


On February 12, 1907, thé first defendant executed a second 
will by which she left all her property to the second defendant, 
and on April 6, 1926, she executed in favour of the second de- 
fendant a deed of gift of her share in the seven villages which were 


the subject of these grants and put him in possession. In this'deed - 


it was alleged that the present plaintiff neither had been nor could 
have been adopted by Mahabir Bakhsh Singh. 


The plaintiff then instituted the present suit on May 3, 1927, 
for a declaration that his adoption was valid and that the deed of 
gift executed by the first defendant in favour of the second de- 
fendant was not binding beyond her own lifetime. 


The written statements of the defendants alleged that there 
was a family custom prohibiting adoption, that the plaintiff had not 
been validly adopted, and that he was incapable of being adopted 
because his remote ancestor Sangaram was illegitimate as his mother 
was a Brahmin lady whom his father Harihar Deo could not law- 
fully marry. ‘They also alleged that the suit villages were joint 


_ family property; that on the death of Swami Bakhsh Singh his 


share therein passed by survivorship to his uncle, Mahabir Bakhsh 
Singh, but the first defendant from the date of her son’s death 
asserted her proprietary and adverse right to a one-half share in the 
said villages and had acquired title thereto by adverse possession. 
The Trial Judge held that a family custom prohibiting adop- 
tion had not been proved and this finding was not questioned be- 
fore the Chief Court. As regards the validity ot the adoption 
both Courts held that the plaintiff had been duly adopted and that 
it was not shown that the adoption was invalid as a double adoption 
by both Mahabir and his brother’s widow the first defendant, a 
case set up by the defendants at the trial. As regards alleged ille- 
gitimacy of the plaintiff’s ancestor, they held it not proved that 
he was son of Harihar Deo by a Brahmin lady, and that even if 
he were, it was shown that the plaintiff’s family were recognised 


~ 
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as of good caste. These concurrent findings dispose of the question 
of adoption, 


The question of the defendants’ title by adverse possession ` 


“was the subject of issues $ and 8— 
5. Were the villages 2 to 8 in Schedule I granted to Mahesh 
- Bakhsh Singh and Mahabir Bakhsh Singh (#) as tenants in common 
~ + (b) as members of a joint- Hindu family? 
8. Has the defendant No. 1 become the absolute owner of the 
properties 2 to 8 in Schedule I by adverse possession? — 

Pullan, J. was of opinion that, as at the dates of the grants the 
two ‘brothers constituted a joint family, the grant must be taken 
to have been made to them jointly as members of a joint family. 

The limitations in the grants themselves which have been set 

„out above he treated as a mere form and nothing more, which 
could not be taken as subversive of the ordinary rules of succession 
under the Hindu Law. Accordingly he held that on the death of 
Swami Bakhsh Singh in 1899 his share passed by survivorship to 
his uncle, Mahabir Singh, and that the first defendant had acquired a 

- title thereto’ by adverse possession for more than twelve years, and 

- rejected the plaintiff’s claim to a declaration in respect of them. 
“~ On the Slaintifi’s appeal to the Chief Court it was contended 

for the defendants that the grants must be taken to have been made 

- to a joint family consisting of the two brothers, and secondly that 

they created a joint tenancy with rights of survivorship as distinct 
from a tenancy in common. This latter contention in their Lord- 
ships’ opinion is inconsistent with the decision of this Board in 

- Jogeswer Narain Deo v. Ram Chund Dutt upon which strangely 

enough reliance was placed by the defendants in both lower courts. 
In that case 2 Hindu testator left a four annas share of his estate 
to his daughter and-her son for their maintenance with powers of 
alienation by gift or sale, and the question was whether a perpetual 
` lease of her own share granted by Ae daughter was binding beyond 


her life-time. Before the Board it was contended for the first l 


” time that, even if she took absolutely, she took jointly with her 
son as joint tenants and not as tenants in common, and that’ she 
could not before severance of the estate make an alienation without 
the consent of her coparcener, as held by the Madras Court in 
Vydineda v. Nagammal’. With reference to this decision Lord 
Watson observed:— 

‘There are two substantial reasons why it ought not to be followed 
as an authority. In the first place, it appears to their Lordships 
that the learned judges of the High Court of Madras were not justi- 
fied in importing into the construction of a Hindu will an ex- 
tremely technical rule of English conveyancing. The principle 
of joint tenancy appears to be unknown to Hindu Law, except in 
the case of coparcenary between the members ofan undivided 
*23 L A. 37 "11 Mad. 258 


4590 af PRIVY COUNCIL [1933] 
"family, ‘Ia the second place, the leirnéd Judges misapprehended 
‘the law of England, because it is clear, according to that law, that 
"+. | a Conveyance, or an agreement to convey his or her personal interest 
f by one of the joint tenants, operates as severance. - > 
= - In their Lordships’ opinion this is a clear ruling that the prin- 
ciple of joint tenancy is unknown to Hindu Law-except in the case 
of the joint. property of an undivided Hindu family governed by 
‘the Mitakshara law which under that law passes by survivorship. 


There could therefore be no question of these grants creating 
a joint tenancy as opposed to a tenancy in common, even if accord- 
- ing to English Law the terms of these instruments admitted of such’ 
a construction. ` 

As to the question whether these grants were made to these 
two brothers severally or as members of a joint family, that depends 
on the intention of the donor as expressed in the grants. Prime 
facie a gift to 2 member of a joint Hindu family is his separate 
property and will only become joint family property when it des- 
cends to his.sons, unless he himself has made it joint family property 
by throwing it into the-common stock. There is nothing in the 
terms of these maintenance grants to these two brothers to suggest 
that the Government intended to make a grant to a joint family. 
As regards the first grant, property granted to one of the two 
brothers and his heirs would clearly be taken by him as his separate 
` property and the fact that this grant was made to the two brothers 
and their heirs is not a sufficient reason for placing a different con- 
struction upon the grant or holding that it was intended that they 
should take 2s members of a joint family. 

The second grant to the two brothers “their heirs executors 
administrators and assigns in full transferable and proprietary right” | 
and the third grant to them “and their heirs successors and assigns” 
are expressed in terms even less favourable to the defendants’ case. — 

Their Lordships therefore agree with the Chief Court that 
` these grants conferred an estate of inheritance on each of the two 
brothers in the subject matter of the grant. a 

' In their Lordships’ opinion the appeal fails and should be | 
dismissed -and they will humbly advise His Majesty accordingly. 
The appellants will pay the respondent’s costs. 


Appeal dismissed 


Hy. S. L. Polak—Solicitor for the appellants. ; 
Watkins and Hunter—Solicitors for the respondent. - 
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i FULL BENCH 
NIHAL CHAND SHASTRI (Plaintiff) 
VETSHS - 
DILAWAR KHAN AND ANOTHER (Defendants)* 

- Borrister—Practisng as en advocate in the Allabebad High Court—Status 
of—Whether can sue for bis fees—Letters Patent, Clause (7)—High 
Couri Rules, Chapter XV, Rule (1)—Legal Practitioners (Fees) 
Act (XXI of 1926), Secs. 3 amd 4—Contract Act, Secs. 11 end 28. 

A Barrister of England, as such, has no right to practise in the 
` Allahabad High Court or in courts subordinate to it. A Barrister 
of England enrolled by the High Court of Allahabad as an Ad- 
vocate renders his professional services as an Advocate and not as 
a Barrister, and is under no disability to sue his client for his fees 
for acting and pleading for him. 

The plaintiff, a Barrister of England enrolled by the High Court 
of Allahabad, entered into an agreement ane | a client. The 
plaintiff promised to render certain professional services, viz., to 
appear before the High Court and to present- and advocate an 
application for the transfer of 2 criminal case pending in a Ma- 
gistrate’s court, and the client promised to pay for these services 
at a certain rate. The plaintiffs clerk stood surety for payment. 
The plaintiff performed his part of the comtract but his client 
failed to pay the stipulated fee. The plaintiff accordingly brought 
the present suit for recovery of his fees against the client and his 
clerk who had stood surety. The lower court decreed the suit. 
Held, that the plaintiff could sue for his fees and the suit was 
rightly decreed. 

Alston v. Pitember Das, I. L. R. 25 All. 509 overruled. Queen v. 
Doutre, [1884] 9 A. C. 745 explained. 

Crv REVISION from an order of Basu Karı Das BANERJI, 

Judge, Small Cause Court of Allahabad. 


N. C. Shastri in person. 

A. M. Khwaja, B. Malik and M. N. Kaul for Bar Library. 
K. N. Katju for Advocates’ Association. 

A. Senyal and Mabbub Alam for the opposite parties. 


The following judgments were delivered: — 


MUKERJI, J.—These two revisions have arisen out of a Small 
Cause Court suit No. 5247 of 1930 instituted by Mr. Nihal Chand 
Shastri against two defendants, Masood Ahmad Khan and Dilawar 
Khan alias Dilawar for recovery of Rs.340. The plaintiff’s case was 
that the defendant No. 2, Dilawar had a criminal case against him 
in 2 Magistrate’s Court at Muzaffarnagar, where the plaintiff was 
then practising as an Advocate of the High Court. Masood Ahmad 
Khan was.the plaintiff's clerk. Dilawar Khan wanted the plaintiff 
to go to Allahabad and to file an application for transfer of the 

*Civ. Rev. 173 of 1932 (connected with Civ. Rev. 1 of 1932) 

58- 


Makerji, J. 
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criminal case from Muzaffarnagar and agreed to pay Rs.50 a day 
for the period during which the plaintif would be away from 
Muzaffarnagar. As Dilawar Khan had no money to pay down, 
Masood Ahmad Khan, the plaintiff’s clerk stood surety for him. 
The plaintiff carried out his part of the contract but was not paid. 
The plaintiff accordingly brought the suit. 

The learned Judge of the Small Cause Court decreed the suit 


' for Rs. 250 only, being the principal amount claimed, but dis- 
. missed the suit with respect to interest. The claim for interest 


was disallowed, because there was no stipulation to pay any. 

Civil Revision No. 1 of 1932 has been filed by Masood Ahmad 
Khan and Mr. Nihal Chand has filed Civil Revision No. 173 of 
1932. Dilawar Khan has evidently submitted to the decree. 

In his petition of revision, Masood Ahmad Khan contended 
that a certain letter of November 30, 1930 written by the plaintiff 
to him should have been admitted into evidence, and that in view 
of that letter the plaintiff's claim as against the applicant should 
have been dismissed. In his petition of revision the plaintiff con- 
cended that he was entitled to interest under Section 73 of the 
Indian Contract Act. 

The two petitions came up before the Hon’ble the Chief 
Justice, and apparently before him the point was taken orally that 
the plaintiff being a Barrister enrolled in England was not entitled 
to maintain a suit for his fees. ‘The learned Chief Justice accord- 
ingly referred the case to two Judges. ‘This matter came before 
the learned Chief Justice and one of us, and they thought that the 
matter should go before a Full Bench. The three Judges before 
whom the Full Bench case came thought it desirable that the case 
should go before five Judges, as some doubt was entertained about 
the correctness of a previous Full Bench decision, viz., C. Ross 
Alston v. Pitambar Dast. 

The case has now been argued fully before the Full Bench, and 
the Full Bench had had the advantage of hearing Mr. Khwaja and 


” Mr. Malik as representing the Bar Library and Dr. Katju as repre- 


senting the Advocates’ Association. 

Before we proceed to decide the most important question as to 
whether an Advocate who is a Barrister of England can maintain 
his suit for his fees, I think the other questions involved in the two 
revisions should be decided. 

On the question of the compromise, it appears that although 
Mr. Nihal Chand gave a note to Masood Ahmad Khan that he 
would not be liable in the case, but the note was given subject to 
certain conditions which have not been fulfilled. Masood Ahmad 
Khan did not file the letter before the Court till the last moment 
when he found that the case was being decided against him. I am, 

*L L R 25 AIL 509 
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therefore, of opinion that the decree against Masood Ahmad Khan 
was a right one on the merits. 

As regards the right of the plaintiff to recover interest, I do 
not think that we should allow any in this case, because, although 
the suit is based on a contract, there is no evidence that on account 
of non-payment of the plaintiff’s fees, he actually suffered a loss. 
I would, therefore, dismiss the plaintiff’s petition in revision. 

Now I proceed to consider the point raised by Masood Ahmad 
Khan orally, namely, the suit itself is not maintainable, the plaintiff 
being a Barrister of England. 

We have to consider the question only with respect to Barris- 
ters who have been enrolled in this Court, for we are not aware of 
the circumstances under which Barristers of England are permit- 
ted to practise in other High Courts or in courts subordinate to 
those High Courts. My opinion, therefore, must be taken as con- 
fined to the conditions prevailing in this Court and courts subor- 
dinate to this Court. 

This Court under its power conferred on it by the Letters 
Patent is entitled to enroll Advocates for practising in this Court 
and courts subordinate to it, vide Clause 7 which runs as 
follows:— 

And we do hereby authorize and empower the said High Court 
of Judicature at Allahabad to approve, admit and enroll such and 
so many advocates, Wakils and Attorneys as the said High Court 
shall deem meet 

The High Court framed certain rules laying down the quali- 
fications needed for enrolment of Advocates. The rules now in 
force are to be found in Chapter XV of the Rules of the Court. 
They are rules made by the Bar Council since the Bar Councils Act 
came into force, and they have been approved by the High Court. 
Under Rule 1 of these rules — 

any Barrister of England and any graduate of law of any 
University mentioned in the schedule, who in each case has further 


gone through a course of training for one year may present 
an application for his admission to the Roll of Advocates of the 
Court. 


The older rules were more or less on similar lines. ‘The rules 
and Clause 7 of the Letters Patent show that a Barrister of England 
as a Barrister has no right to practise in the High Court or in any 
court subordinate to the High Court. Certain qualifications of 
different kinds are laid down for admission as ‘Advocates, and the 
fact that a candidate is a Barrister of England is one.kind of quali- 
fication for enrolment. When a person who has taken the law 
degree of the Allahabad University is enrolled-as an Advocate, he 
becomes as much an Advocate of the Allahabad High Court as a 
Barrister of England. ‘The Rules of the High Court make no dis- 
tinction between the two persons with different qualifications. 
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Before the Bar Councils Act was passed and was acted u , the 
Barristers from England were admitted on the roll of ea) High 
Court as Advocates while the Indian graduates of law were admitted 
as Vakils, Later on certain eminent vakils were given the status 
of Advocates and, thereupon, they became as much Advocates as 
Barristers from England enrolled in the Allahabad High Court. 
In all these cases the right of a Barrister to appear in the High 
Court or in the Courts subordinate to the High Court arose from 
his enrolment as an Advocate and not otherwise. 

Having been enrolled as an Advocate, the Barrister or the 
graduate at law of an Indian University acquires certain privileges 
and the privilege is to appear, plead or act in any suit or appeal; 
vide Rule No. 10 of the High Court Rules in Chapter XV , page 
100. It is common ground that a Barrister in England as such is 
not entitled to act. He can only plead. It follows from the Rules 
of the High Court of Allahabad that the disability of a Barrister- 
at-Law to act in England disappears on his being enrolled as an 
Advocate of the High Court. 

A Barrister-at-law in England not being entitled to act is not 
allowed to have a lien on any litigant’s papers or money, but a 
Barrister, who is an Advocate of the High Court of Allahabad, 
may have such a lien. This is recognised by rule No. 14, Chapter 
XV, (page 101) of the High Court Rules. Rule 15 of the same 
Chapter, at page 102, lays down that an Advocate (including a 
Barrister-Advocate) is entitled to appear, plead and act in any 
court subordinate to the High Court. 

In the province of Agra, there are no solicitors, and a Barris- 


` ter-Advocate practising in the High Court or in any subordinate 


Court is entitled to see his clients and to settle his fees. This he 
cannot do in England. 

From what has been said, it follows that the peculiar position 
of a Barrister-at-law in England disappears in the province of Agra 
on his being admitted as an Advocate of the High Court. He 
combines in himself the capacities of a Barrister and solicitor of 
England. He is as much subject to the disciplinary jurisdiction 
of the High Court as a non-Barrister-Advocate, while 2 Barrister 
of England while practising there is not an officer of the Court and 
in the case of misconduct, his case is referred to the Benchers of the 
Inn to which he belongs. In England a Barrister cannot act, can- 
not receive a client or receive instructions from him except through 
a solicitor. But this disability does not exist in him in the province 
of Agra, if he has been enrolled as an Advocate. 

Cases have been cited before us where in Crown colonies of 
England, Barristers have combined in them the duties of a Bar- 
rister, pure and simple, and the duties of a solicitor. It is not neces- 
sary to quote these cases. 
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The question now arises whether in these circumstances a Bar- 
2 rister-Advocate should not have the privilege of suing his client for 

fees. 

It is the peculiar rule of England that a Barrister can neither 
sue for his fees nor can be sued in damages for not attending to his 
duties or performing them negligently. This disability or privilege 
does not extend to solicitors, though they are permitted not only to 
act but also to plead in certain inferior courts in England. 

Now let us consider the reasons urged as to why a Barrister- 
Advocate practising in the province of Agra is not to have the pri- 
vilege of suing his client for his fees. Various reasons have been 
advanced, and we shall have to consider them one by one. 

The first reason urged is that a Barrister of England who comes 
out to these parts and practises on enrolment as an Advocate carries 
with him the traditions of the English Bar and by those traditions 
he is incapable of entering into a contract as to fees with a client. 
This is a mere assertion and has no substantial ground for support 
behind it. A Barrister in England is not permitted to see his client 
or to settle his fees with him, not because he suffers from any dis- 
ability to make a contract like a minor, but because there has been 
a usage to that effect. This is peculiar to England and is based 
on nothing more than a usage. In Halsbury’s Laws of England 
(Second Edition, Vol. 2) Article 698 deals with the subject “Coun- 
sel and Client”. It says: 

The usage and etiquette of the profession of a barrister require 
that in all but some exceptional cases counsel should not undertake 
any professional work as regards which the relation of counsel and 
clients can arise except on the instructions of a solicitor. ‘There is 
no rule of law to prevent a litigant from instructing counsel direct- 
ly or to prevent counsel so instructed from appearing on behalf of 
the litigant; but a judicial opinion has been expressed that it is expe- 
dient in the interests of suitors and for the satisfactory administra- 
tion of justice to adhere to the usage which requires that counsel 
should not accept a brief in a civil suit from any one but a soli- 
citor. The exact scope of the usage is not very clearly defined. 
but it extends to all civil contentious business, and to all criminal 
business except what is known as ‘dock defence’ or the conduct 
of a poor prisoner’s defence at assizes or sessions if no solicitor is 
allocated. 

It will be noticed that the rule is based on an sage and 
etiquette and on them alone. No doubt attempt has been made 
from time to time to find out the reason of the rule, but no satis- 
factory reason has ever been found. In the well-known case of 
Kennedy vw. Brown? Earle, Chief Justice supported the rule on the 
ground of public policy. Lord Watson in the case of the Queen 
v. Doutre sitting in the Privy Council and delivering judgment of 
a Board which was constituted by such eminent lawyers as him- 

13 C B. (N. S) 677 * [1884] 9 Ac. 745 
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self, Sir Barnes Peacock, Sir Robert P. Collier, Sir Richard Couch 
and Sir Arthur Hobhouse, remarked (at page 751) that the deci- 
sion might be supported by usage and the peculiar constitution of 
the English Bar without attempting to rest it upon general consi- 
derations of public policy. It will, therefore, be seen that the real 
ground of the rule is usage and the peculier constitution of tbe 
English Bar. Where these considerations do not exist, there can be 
no reason why an Advocate should be under any disability to see 
his client, contract for fee and realize it by a suit. 

A Barrister practising in these provinces breaks all the rules 
that are peculiar to a Barrister of England. He takes full advant- 
age of the privilege granted to him by the rules of the High Court. 
He sees his client, settles his fees and acts for him. He can do 
none of these in England while practising as a Barrister, yet it is 
said that he carries with him his disability to sue his client in case 
of his fees not being paid. 

We were told in the course of the argument that in the 
Allahabad High Court there were at least three members of the 
English Bar practising as Advocates that do not sign any petition 
on behalf of their clients and thus do not “act”; but these gentle- 
meh must be under the necessity of seeing their clients directly and 
receiving instructions from them. ‘The necessity arises from the 
mere fact that there are no solicitors through whom they can receive 
instructions. Even if there had been three out of say two dozen 
gentlemen who practise as Barrister-Advocates in the High Court 
itself (and there are so many in the districts), the fact that they 
try to keep up to the traditions of the English Bar will not make 
any difference. As I have pointed out, they do not practise as 
Barristers but as Advocates and the rules permit them to see their 
clients, settle their fees and to act for them. The argument there- 
fore that the Barrister-Advocates carry their traditions of the Eng- 
lish Bar with them will not hold water. 

The next argument that was advanced was that an agreement 
to plead as apart from an agreement to act could not constitute a 
contract because the subject-matter was such as made a contract 
impossible. ‘The argument is advanced in this way. A client may 
have engaged a counsel to represent his case before a court and the 
client expects that the counsel will show the best fight possible. 
The counsel on studying the brief finds that there is no case for his 
client to be put forward, and then it will be his duty to tell the court 
frankly that his client has no case. Assuming that the professional 
duty of a counsel required him to behave in the way mentioned, it 
does not follow that he commits a breach of the contract which he 
has entered into with his client. The incidence of the contract, it 
must be taken, carries with it the possibility of counsel telling the 
court that his client has no case which can be seriously argued. If 
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the argument that the engagement of a counsel by a client cannot 
amount to a contract were correct, then the same view would hold 
good in the case of solicitors in England when they plead, arid it 
would hold good throughout the rest ‘of the world. When 
a counsel demands a fee, which he thinks he ought to get for the 
duty he undertakes to do, and the client agrees to pay it, there is 
surely a contract and also a valid contract. I cannot see anything 
which may induce me to hold that the engagement cannot amount 
to a contract. There is a proposal for work to be done and there 
is the consideration and there is an acceptance. 

It was argued that under Section 11 of the Indian Contract 
Act there can be no contract of fees by a Barrister because of the 
law to which he is subject, namely, the professional usage of the Bar 
in England. This argument only begs the question. How a usage 
of England can be said to be the rule of law to which a Barrister 
practising in these parts of the country is subject is difficult to see. 
The law mentioned in Section 11 is the law of the land, unless for 
some reason, which must be substantiated, some other law should 
apply. I have already shown that the conditions under which a 
Barrister-Advocate practises in the province of Agra are wide apart 
from the conditions under which a Barrister practises in England. 
The argument based on Section 11 of the Contract Act will, there- 
fore, not do. 

It was pointed out that even if a Barrister-Advocate made a 
special contract with his client that the latter would not be sued 
for the fees, such a contract would be void under Section 28 of the 
Indian Contract Act. In reply to this it was argued that Sec- 
tion 28 would be inapplicable because of the usage of trade men- 
tioned in Section 1 of the Contract Act. But the Barrister profes- 
sion cannot be called a trade, and I fear that the exception contained 
in Section 1 of the Contract Act has no application. 


Lastly, it was urged that in India all the cases that have been 
decided for the last 60 years or so have uniformly held that a 
Barrister practising in India cannot be sued for the refund of fees 
and that any receipt that he grants for fees received is exempt from 
stamp duty, because what is paid to him is not a “consideration” 
for his services but is only an “honorarium”. This argument, 
no doubt, would be very strong indeed, but none of the cases cited 
have considered the position in the way it has been put before us. 
In some of these cases there are no cogent reasons offered for the 
‘decision and others merely follow the previous decisions. I shall 
consider a few of these cases. The oldest case is of Smith v. Guneshee 
Lal‘, This is one of the best considered judgments and yet does 
not carry conviction to the mind. Smith. a barrister-advocate 
sued for his fees. In negativing his right of action, it was pointed 
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out that the barrister-advocate had been given a higher rank than 
the other classes of practitioners, and the law of. the land did not 
give him specifically a right to sue the client for fees. It being 
pointed out that barrister was enrolled as an Advocate and 
acted for his client, it was said that the court would rule that ‘he 
could not divest himself of his character and capacity as an Ad- 
vocate and that the lower grade of pleader would be merged in 
the higher one of advocate’. This is hardly a sound argument. 
It might have been pointed out on the same lines that the higher 
grade of advocate was pulled down to the lower grade of pleader. 

The next case is a Stamp Reference’. The judgment consists 
of six lines and states as a broad fact that a barrister’s fee for 
services in litigation is a gratuity or an “honorarium”. No rea- 
sons whatsoever are given. Although this is a decision of a Full 
Bench, with all respect, I am not: able to subscribe to the view 
expressed therein, at least in this part of the country, and in the 
circumstances under which a Barrister-Advocate practises here. 
Something more than a mere statement of the law would be ne- 
cessary. The next case is a Stamp Reference’. It is again a very 
short judgment and merely quotes the Madras case cited above 
and remarks as follows:— 

In our opinion this is a sound interpretation of the law of the 
Indian Stamp Act on the point and the decision receives highest 
confirmation from the ruling of Knight, Bruce and Turner, L.JJ., 
In re Beeven’, ° 
The English ruling quoted has no application to the circumstances 
under which a Barrister practises as an Advocate of the High 
Court of Allahabad. | 

The most important case is that of Alston v. Pitambar Das. 
This was the case which deals with the question at some length, 
but unfortunately the considerations now present before us were 
never fully laid before the Full Bench which decided the case. 
The facts briefty were these: 

A counsel was sued for refund of the fees received by him 
on the ground that he did not keep his engagement. The defence 
set up was two-fold, one of these being that 'no suit could be main- 
tained against the defendant. The suit was decreed by the Dis- 
trict Judge on appeal and thereupon an application for revision 


- ` was filed before this Court. 


In the very beginning of his judgment, Stanley, Chief Justice 
remarks as follows:—‘‘The applicant is an English Barrister-at-law 
who, by virtue of his call to the English Bar, has been enrolled as 
an Advocate of the High Court of North-Western Provinces”. 
If “his Lordship implied that the defendant, from the mere fact 
of being an English Barrister, was entitled, as a matter of right, to 
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practise in the North-Western Provinces (as United Provinces 
was then called), the statement is rather wide. As I have already 
pointed out, it was for this High Court to lay down the qualifi- 
cations of persons who are desirous of being enrolled as Advocates 
of the High Court. If the High Court laid down as one of the 
qualifications for enrolment that a candidate who had been called 
to the English Bar would be eligible for enrolment as an Advocate 
of the High Court, it did not follow that the Barrister from Eng- 
land had a right to practise as such in the High Court or in courts 
subordinate to it. 

Where his Lordship Stanley, Chief Justice, started giving his 
reasons for the decision that the defendant could not be sued, he 
quoted the case of Kennedy v. Brown, already mentioned, and 
pointed out what the law in England was. Then (at page 517) 
he asked himstlf the question: ‘Does this rule apply to an English 
or Irish Barrister practising as an Advocate in these Provinces’? 
The answer given was as follows:— 

The qualification for the admission of the applicant as an Ad- 
vocate of this High Court was the fact that he had been called 
to the Bar in England and was an English Barrister. 

With all respect, the reason stated was no doubt accurate, 
but it did not amount to this that an English barrister practises 
in these provinces by virtue of his being an English barrister. His 
Lordship then asked himself the further question, whether the 
inability to contract in respect of fees attaching to the status of an 
English barrister by immemorial usage of the bar disappeared on 
his practising in India? In answer to some of the arguments now 
advanced before us and also advanced before his Lordship, Stanley, 
Chief Justice, quotes certain Madras cases and previous Allahabad 
cases and felt satisfied that the answer to the question must be in 
the negative. His Lordship’s strongest support seems to have 
been derived from the case of the Queen v. Doutre®, decided by 
their Lordships of the Privy Council. Dr. Katju has strongly 
urged that this case did not support the conclusion of Stanley, 
Chief Justice, but on the contrary supported the opposite view, 
to support which it had been cited by the learned counsel for the 
plaintiff, Pitambar Das. 

I have carefully studied the decision in Queen v. Doutre, and 
I find nothing in it which supports the view that an English bar- 
rister practising in India, who, being entitled to see his client settles 
his fees, acts and pleads for him is entitled to rely on the English 
tradition and refuse to submit himself to the liability of refund- 
ing the fees, if he failed to keep his engagement. The sentences 
quoted and underlined in Alston’s case were sentences which 
merely explained the case and did not constitute a decision on 
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the merits. As a matter of fact in that case the Advocate had 
sued for his fees and his claim was upheld by the Privy Council. 

Let us examine the case of the Queen v. Doutre at close quar- 
ters. This was a case in which the plaintiff, being 2 member of 
the Quebec Bar in Canada, was engaged by the Minister of Justice 
of the Colony to represent it at an arbitration which was being 
held in Nova Scotia. ‘The Minister of Justice had asked the plaint- 
iff if he would accept a brief for the Colony and he had agreed. 
Doutre studied the brief, prepared the case and took part in the 
pleading. He was paid a certain amount of money but he claimed 
more on the ground that although his fees had not been settled, 
he had worked enough to deserve more remuneration than he had 
been paid. The defence set up was that although by the law of 
Quebec the plaintiff was entitled to succeed in his claim, he was 
not entitled to succeed because by the law of Ontario, the province 
in which Ottawa, the seat of the Government, was situated, and 
by the law of Nova Scotia, where the counsel pleaded the case uf 
the Colony, he was not entitled to bring his suit, and therefore the 
suit was not maintainable. The Privy Council pointed out that 
the defence was not good, for it could not be said that the contract 
had been made jn Ottawa nor could it be said that Nova Scotia 
was the locus solutionis. Then their Lordships pointed out that 
the question of remuneration was to be settled by the rule pre- 
vailing at the place where the counsel ordinarily practises. At page 
752 their Lordships said, “The right of the respondent to sue for 
remuneration does not appear to them to depend either upon the 
law of the place where the employment was given (Ottawa), or 
upon the law of the locality within: which it was to be performed 
(Nova Scotia). When an advocate or other skilled practitioner 
is, by law and the custom of his profession, entitled to claim and 
recover payment for his professional work, those who engage his 
services must, in the absence of any stipulation to the contrary, 
express or implied, be held to have employed him upon the usual 
terms according to which such services are rendered”. Their 
Lordships meant to say and did say that the plaintiff, Doutre, 


_ practised usually in Quebec, and at Quebec he could recover the 


fees for his services if the Government of Canada employed him. 
It employed him on the terms on which an ordinary client at 


© Quebec would engage him for his work at the place. ‘This is the 


entire decision of the case. In this part of India, an English 

Barrister does not ordinarily practise in England. He can not 
rely on English practice. 

As to the argument that an English barrister.could not sue 

for recovery of his fees, their Lordships remarked (at page 571) 

as follows:— 
Even if these considerations were admitted, their Lordships en- 
tertain serious doubts whether, in an English colony where the 


‘A. Le Je Rs HUGH COURT 461 


common law of England is in force, they could have any appli- 
cation to the case of a lawyer who is not a mere advocate or 
pleader, and who combines in his own person the various func- 
tions which are exercised by legal practitioners of every class in 
England, all of whom, the Bar alone excepted, can recover their 
fees by an action at law. 

This expression of opinion on the part of their Lordships of 
the Privy Council is not without material bearing in the case be- 
fore us. Here in the United Provinces, as in Canada, the practi- 
tioner is not only an advocate or pleader but is also a solicitor. 
Their Lordships remarked that in such circumstances, even if the 
common law of England had been in force in Canada, it was diff- 
cult for their Lordships to see how the considerations which pre- 
vailed in England and which prevented an English barrister prac- 
tising in England from suing for his fees could be applied to an 
advocate who was not only a pure advocate~but also combined in 
himself the functions of a solicitor. This remark entirely demo- 
lishes the case of Smith v. Gumesbee LaF”. 

With all respect, I am of opinion that the case of the Queen 
v. Doutre does not support the view taken by the Full Bench in 
the case of Alston v. Pitembardas™. 

Lastly it was argued that for the last 60 or 70 years (the earliest 
case seems to be that of Smith v. Geneshi Lal) the courts have held 
that a barrister of England practising in India as an Advocate of 
the High Court is incapable of suing or being sued for his fees, 
and therefore we ought to uphold that decision. Ordinarily, 
even a wrong proposition of law, if it has long been accepted by 
the community, may be accepted as a “communis error’, but the 
point of law involved is so important that I find myself unable 
to uphold it on the ground of uniformity in decision alone. If 
the traditions of the English Bar had been kept up by the Barris- 
ters of England practising in India in all or most respects, there 
would have been some ground for upholding the contention that 
the error once committed should be perpetuated. But in several 
respects the traditions of the English Bar are being broken, how, 
then, can it be expected that only in the case of suits for recovery 
of fees or for refund of fees, the tradition of the English bar 
should be maintained. As I have more than once pointed out, 
in the province of Agra, because of the absence of solicitors; a 
Barrister sees his client, receives instructions from him, settles his 
fees, and acts for him. All these are permitted by the Rules of 
the Court which has approved him as a suitable practitioner be- 
fore it and in the subordinate courts. None of these acts are per- 
missible by the traditions of the Bar in England. How can then 
it be expected that only in respect of recovery of fees and liability 
to refund fees the tradition of the English Bar is to be upheld by 
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the courts. I have already pointed out that in England a barris- 
ter is not an officer of the court and is not amenable to its jurisdic- 
tion, (vide Article 692, Halsbury’s Laws of England, Vol. 2, 2nd 
edition). But in the High Court of Allahabad a Barrister-Ad- 
vocate is as much subject to the disciplinary jurisdiction of the 
High Court as any other class of practitioners. In the circums- 
tances I find it extremely difficult to hold that a barrister is not 


-entitled to sue for his fees for acting and pleading as in this case. 


The Legal Practitioners Fees Act (Act XXI of 1926) has 
been relied upon as a last resort on behalf of the English Bar as 
implying that where a barrister-advocate agrees only to plead and 
not to act, he can neither sue for his fees nor be sued for a refund 
of his fees. 


The Legal Practitioners Fees Act of 1926 draws a distinction 
between acting and pleading and lays down the rule that where 
a legal practitioner agrees to act, whether in a civil or in a criminal 
case, he can sue for recovery of fees due to him and is liable to 
be sued for negligence. It is to be noted that the expression 
“legal practitioner” used in the Act applies to Advocate also, whe- 
ther they be Barrister-Advocates or non-Barrister-Advocates. The 
definition is the same as in the Legal Practitioners Act of 1879. 

If the inference be drawn from the Legal Practitioners Fees 
Act that a legal practitioner who agrees only to plead and not to 
act for a client cannot sue for his fees, then the disability attaches 
not only to a Barrister-Advocate but also to a Mukhtar and a 
pleader and a revenue agent. In that case, the special privilege 
claimed on behalf of an English Barrister practising in these pro- 
vinces disappears and he stands on the same level as the smallest 
practitioner, a Mukhtar and a revenue agent. 

From the mere fact that the Legal Practitioners Fees Act 
confines its provisions to acting, it does not follow that it lays 
down the law that any legal practitioner who made a contract 
with a client to plead only is to be put on the same position as a 
barrister practising in England. No attempt need be made to 
state why the Legal Practitioners Fees Act is silent as to the case 
of a contract to plead only, though it is not difficult to guess the 
reasons for this omission. By the omission the legislature left 
the law as uncodified as it was before the passing of the Act of. 


1926 and did nothing more. 


In the case before us the plaintiff agreed both to act and to 
plead. If we had been obliged to hold that so far as the contract 
of pleading went, the plaintiff was incapable of suing, it would 
have been necessary perhaps to remit an issue to apportion the 
stipulated fee between acting and pleading, or possibly the whole 
suit would have been dismissed. But in the view that I take of 
the case, there is no bar in law as prevailing in the province of 
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Agra, to prevent the plaintiff from recovering his fees so far as 
it was to be paid even for pleading for the defendant No. 2. 

In the result, I would hold that although the plaintiff is an 
English Barrister enrolled by the High Court of Allahabad as an 
Advocate, he is under no disability to sue his client for professional 
services done by acting and pleading for him. I would dismiss 
both the revisions with costs. 


Kina, J.—I agree to the conclusions arrived at by the Hon’ble 
Acting Chief Justice but, as I view the problem from a slightly 
different standpoint, I think it better to state my reasons. 


The main question is whether a barrister-advocate can sue 
for his fees. ‘The plaintiff is enrolled as an advocate of this High 
Court. He has also been called to the Bar in England, and may 
therefore be called a “barrister-advocate” for the sake of brevity. 
He entered into an agreement with a client. He promised to 
render certain professional services, namely, to appear before the 
High Court and to present and advocate an application for the 
transfer of a criminal case pending in a Magistrate’s court. The 
client promised to pay for these services at a certain rate. Prima 
facie this was a perfectly valid contract. The plaintiff performed 
his part of the contract but his client failed to pay the stipulated 
fees. Hence this suit for compensation for breach of contract. 

We first have to see what law is applicable to the facts of the 
case. In so far as the plaintiff’s agreement was to act for his client, 
l.e., to sign and present the application on his client’s behalf, I 
think the case is governed by the Legal Practitioners (Fees) Act, 
1926. The plaintiff is an advocate. Under Section 3 of that Act 
an advocate who agrees to act for a client may by private agree- 
ment settle with his client the fees to be paid for his professional 
services. Under Section 4 the advocate is expressly entitled to 
‘ institute legal proceedings for the recovery of any fee due to him 
under the agreement. The Act applies to every advocate and I 
think it is clear that no exception can be made in the case of an 
advocate who happens also to be a barrister. As the Act expressly 
defines the right of a legal practitioner, including an advocate, 
to sue for his fees in certain cases, we are bound to give effect to 
its provisions if it is applicable, notwithstanding any custom or 
rule of law to the contrary. It is contended for the defendants 
that the Act applies only to acting in civil proceedings and not in 
criminal proceedings. ‘The contention is based upon two points. 
Firstly, that no clear distinction is recognised by the legislature 
between “acting” and “pleading” in criminal proceedings. This 
is true, but I do not think the argument is conclusive. ‘The words 
“act” and “plead” can be given their ordinary meaning with re- 
ference to criminal proceedings also. If the plaintiff had agreed 
only to sign and present the application for transfer I think he 
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might be held to have agreed to “act” only sail not to plead. The 
second point is that Section 4 of the Act gives a rule for comput- 
ing the fee (when it has not been fixed by agreement) and the rule 
applies only to civil proceedings. There is some force in this 
argument. It is strange that the Act should not make some pro- 
vision for criminal proceedings, such as stating that the legal prac- 
titioner may sue for a fair fee, to be fixed by the court with regard 
to all the circumstances of the case. On the other hand it is 
argued that the language of the Act is wide enough to apply to 
criminal proceedings also, and that if the legislature had intended 
to restrict its scope to civil proceedings their intention would have 
been more clearly expressed. 

To my mind, this argument is more convincing and I would 
hold that Act XXI of 1926 governs the case, in so far as the agree- 
ment was to act and not to plead, although the question is not 
free from doubt. Fortunately the point is not of vital importance 
in the present case. The plaintiff undoubtedly agreed not merely 
to act but also to plead, i.e., to persuade the High Court to grant 
the application. Act XXI of 1926 certainly does not establish 
the plaintiff’s right to sue upon his agreement to plead and if that 
point were decided against him it would be a difficult matter to 
decide what proportion of his fee was recoverable as being the 
fee for “acting” only. 

We next have to see what law is applicable to the agreement 
in so far as it was an agreement to plead. It may even be con- 
ceded, for the sake of argument, that Act XXI of 1926 doés not 
apply to “acting” in criminal proceedings and we must then con- 
sider what law applies to the agreement as a whole, leaving that 
Act altogether out of consideration. 


In my opinion, the law which the courts are bound to apply 
is the general law of contract, enacted in the Indian Contract, 


.Act, 1872, which extends to the whole of British India. That 


Act does not profess to be a complete code dealing with every 
branch of the law relating to contracts, but it is undoubtedly an 
authoritative statement of the chief rules relating to the forma- 
tion, ratification and discharge of all agreements enforceable by 
law, and the courts of this province are bound to give effect to 
its. provisions unless good cause to the contrary is shown. This 
observation might seem superfluous but for the astonishing fact that 
in the Full Bench case, Ross Alston v. Pitember Das”, the question 
whether the Indian Contract Act might not apply to a contract 
entered into in India, and to be performed in India, was not even 
considered. Now if the agreement in question is viewed in the 
light of the Contract Act I think it must be admitted that, prima 
facie at least, it fulfils all the requirements of an agreement en- 
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forceable by law. Unless some reason can be shown for treating 
the agreement as void or voidable I think it-imposes a legal liability 
upon the defendant (client). 

It is contended for the defendant that the agreement was 
void because under Section 11 the plaintiff was not competent to 
contract, being disqualified from contracting by a law to which 
he is subject. The argument is that the plaintiff is a Barrister of 
England and, as such, he is legally eeu es of entering into a 
contract of hiring for professional services. This legal incapacity 
is based upon the ancient usage of the bar in England which has 
been recognised by judicial decisions of courts in England and has 
become a rule of common law. The fact that this rule of law is 
in force in England cannot be questioned, but there are several 
reasons why it cannot be invoked for the purpose of rendering a 
Barrister-Advocate incapable of entering into a contract for hir- 
ing for professional services in this province. 

The suggested incapacity attaches to the plaintiff as a bar- 
rister, not as an advocate. The short answer is that the plaintiff 
did not enter into the agreement as a barrister. He agreed to 
appear and act and plead in the High Court. He could not have 


done any of these things as a barrister. The rules of this High 


Court are perfectly clear on that point. He could only perform 
his contract in his capacity as an advocate. He was therefore 
engaged as an advocate. The mere fact that he has been called 
to the bar in England does not even entitle him to be enrolled as 
an advocate of the High Court. A barrister of England has to 
undergo a course of training for a year before he can apply for 
enrolment. Even then the High Court has absolute discretion 
to refuse enrolment as an advocate. Until he has been so enroll2d 
he is not entitled to appear, plead or act for a client in the High 
Court. It is obvious therefore that the plaintiff entered into the 
-agreement in his capacity as an advocate and not as a barristér. 
The fact that he was a barrister is no more relevant to the contract 
than the fact that he was a graduate in law, or a Hindu. It is not 
suggested that an advocate is incompetent to contract. As the 
plaintiff entered into the agreement as an advocate, the agreement 
cannot be void on account of the plaintiff’s incompetence to 
contract. 

‘Another answer is that rules of the common law of England 
are not in force in this province, so in this province the plaintiff, 
even in his capacity as a barrister, cannot be said to be subject +o 
any law which disqualifies him from contracting. To hold that 
a barrister in British India is incompetent to enter into a contract 
for rendering professional services would amount to amending 
Section 11 of the Contract Act by introducing an exception. In 
other words, it would mean that barristers must be added (for 
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certain purposes) to the classes of persons, like minors and lunatics, 
whom the legislature has declared to be incompetent to contract. 

A further point, upon which great stress has been laid in 
arguments, is that the rule of English law, which incapacitates a 
barrister from entering into a contract of hiring for professional 
services, applies only to a barrister practising according to the 
usages and traditions of the bar in England. In this province 2 
barrister-advocate practises under totally different conditions. For 
instance, he takes his instructions directly from his client and 
settles his fees directly with his client. No solicitor. intervenes 
between him and his client. ‘This departure from the usage and 
etiquette of the English bar is not due to any fault or carelessness 
on the part of the barrister-advocate, but is imposed upon him 
by necessity, owing to the absence of solicitors. In short, he 
functions both as barrister and solicitor. For this reason the rule 
of English law cannot apply to him, even if such a rule of law 
could be considered to have any authority in this province. In 
Doxtre’s case, their Lordships expressed serious doubts whether 
such a rule would be applicable to “a lawyer who is not a mere 
advocate or pleader and who combines in his own person the va- 
rious functions which are exercised by legal practitioners of every 
class in England” even in an English Colony where the common 
law of England is in force. J think it is clear that a rule of Eng- 
lish law, based upon a peculiar usage and etiquette of the bar in 
England, has no application to a barrister-advocate in this pro- 
vince, even if the courts of this province could recognise the 
authority of such a rule. As the common law of England is not 
in force in this province I have, from the outset, found great 
difficulty in understanding why the rule in question should be 
held as authoritative and as even over-riding the law of the land 
contained in the Contract Act. We cannot apply the rule men- 
tioned as being a “usage or custom of trade” because every one 
admits that the profession of a barrister is not a “trade”. Nor 
can the rule be applied as an incident of a contract not inconsistent 
with the provisions of the Contract Act. When a barrister-ad- 
vocate settles his fee with his client there is no room for the fiction 
that he only renders, and professes to render, services of a purely 
honorary character. Moreover if it were expressly or tacitly 
agreed that the barrister-advocate should not sue for his stipulated 
fee, or be sued for negligence in the conduct of his professional 
duties, such an agreement would be void under Section 28 of the 
Contract Act. 


Jt has even been argued that an agreement between a barris- 
ter-advocate and his client for rendering professional services, 
should be treated as void under Section 23 on the ground that its 
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object is opposed to public policy. The suggestion is that if such 
an agreement of hiring were treated as enforceable by law then 
the barrister-advocate would be reduced to the position of a hired 
servant. I think the suggestion can hardly be taken seriously. 
Even in England every class of legal practitioners except barris- 
ters can sue for their fees. In this province also every class of 
legal practitioners, excepting the class of barrister-advocates, can 
undoubtedly sue for their fees. What possible objection can there 
be to treating barrister-advocates like other advocates in this res- 
pect? Members of other professions which are equally honour- 
able, such as medical practitioners, can sue for their fees. I think 
it is absurd to suggest that advocates who are not barristers, and 
medical practitioners, are reduced to the position of “hired ser- 
vants” merely because they can sue for their fees and can be sued 
for negligence. In my opinion considerations of public policy 
are directly opposed to any recognition of the rule in question. 
If a barrister-advocate is not paid for professional services faith- 
fully rendered it is unjust that he should be deprived of a legal 
remedy. Similarly if the barrister-advocate is negligent in the 
conduct of his professional duties it is unjust that his client-should 
be deprived of a legal remedy. It is unnecessary to labour the 
point as the policy of the legislature is apparent from the enact- 
ment of Section 28 of the Contract Act. 

From whatever point of view one considers the question the 
answer is the same. JI think it is clear that in this province a bar- 
rister-advocate can sue for his fees. 

With due deference to the learned Judges who decided Ross 
Alstom’s case, I think the decision was wrong. In my humble 
opinion they took an erroneous view in assuming that a rule of the 
common law of England was applicable, and in ignoring the pro- 
visions of the Contract Act which is the law of the land, and in 
failing to observe that the rule is, in any case, only applicable to 
barristers practising according to the usage of the English bar, 
and not to barristers who also perform the functions of solicitors. 
They also failed to appreciate the fact that a barrister-advocate in 
this province renders his professional services as an advocate and 
not asa barrister, and I think they misapplied the ruling in Doutre’s 
case. 

On the. other points raised in this application I am in agree- 
ment with the Hon’ble Acting Chief Justice and think it unneces- 
sary to state my reasons separately. 

Youne, J.—I concur in the judgment of the Hon’ble A.C.J., 
and for the reasons given by him. In addition to the examples 
given in his judgment illustrating the complete difference between 
the position of a Barrister practising in England and in this pro- 
vince I would add that in England it is unprofessional conduct 
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for.a member of the Bar to accept any sum of money other than 
the fee marked on his brief, nor can he alter the fee so marked 
after the litigation is ended. In this province a client who suc- 
ceeds in his suit will often offer a present—or shukrana—to the 
advocate. I have yet to learn that such a present is ever refused. 
That such a practice may effect the position of a Barrister as un- 
derstood in England—namely, that his fee is not to depend on the 
result of the case is—easily seen. 

The short answer to the contention that an advocate called 
to the English Bar and practising here carries with him the ancient 
traditions and customs, rights and liabilities of the English Bar is 
that if a Barristet practising in England carried on his profession 
there in the same way as an advocate in this province he would 
certainly be disbarred by his Benchers. That he is not disbarred 
when practising here is solely due to the fact that his Benchers 
realise the great difference between conditions in this province 
and those in England; for example, the General Council of the Bar 
in England has ruled that a barrister practising in England may, 
without the intervention of a solicitor, advise on a case submitted 
to him by a Colonial Advocate practising in a Colony where the 
professions of barrister and solicitor are combined. The Bar 
Council by this ruling clearly shows that it considers such an ad- 
vocate to be more solicitor than barrister. The annual statement 
of its proceedings issued by the English Bar Council, which con- 


_tains rulings on matters of etiquette affecting Barristers, is sent 


only to those members of the Bat who have an English address in 
the Law List. 


The great difference in the status of the English Barrister and 
the Barrister-Advocate here is that in England there is a complete 
division between the two branches of the legal profession. An 
English Barrister wishing to act as a solicitor must first get himself 
disbarred. In my opinion it is of the utmost public importance 
that legal practitioners, where the two branches are combined, 
should be subject to the ordinary law of tort and be liable to be 
sued for negligence. Where the two branches are separate the 
client is protected against a negligent or inadequate member of 
the Bar. No solicitor would employ such a Barrister at least not 
more than once. Here the instructing client is an ignorant lay- 
man who frequently does not even understand the language in 


“which his case is argued, and whose appreciation of counsel is 


measured by the time he occupies in Court. 

I have seen no English authority on this question where the 
judicial pronouncement is not limited to the case of English Bar- 
risters practising in England. It may well be that where the 
usage of English Barristers practising abroad is the same as that 
obtaining in England the same restrictions as in England might be 
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enforced by the Courts. 


Trom, J.—I agree with the judgment of the Hon’ble King, 
J. and have nothing to add. 


` NIAMATULLAH, J.—I agree with the views expressed by the 
Hon’ble A.C.J. and Hon’ble King, J., and have nothing to add. 
By THE Court—The two revisions are dismissed with costs. 





MUNICIPAL BOARD, BENARES (Applicants) 
Versus 
RAM SAHAI GUPTA” 

Criminal Procedure Code, Sec. 435 and Musecipalites Act (II of 1916), 
Secs. 160 and 164—Intimstion by Octroi Superintendent that certam 
goods were dutisble—On appeal District Magistrate balds such m- 
position to be slegal—Whether revision kes. 

In reply to an enquiry by one R the Octroi Superintendent of the 
municipality intimated to R that the goods mentioned in his letter 
were dutiable according to the octroi schedule. R filed an appeal 
in the court of the District Magistrate purporting to file it under 
Sections 34 and 160 of the Municipalities Act. The District 
Magistrate passed an order to the effect that the imposition of octroi 
duty on the goods mentioned in R's letter was illegal. Against 
this order the Municipal Board filed a criminal revision in the 

Held, that no revision lay to the High Court under Section 435 
Criminal Procedure Code inasmuch as the District Magistrate in 
entertaining R’s appeal purported to act not under the Crimi 
Procedure Code or as an inferior Criminal Court but under the 
powers which he thought he possessed under the Municipalities 
Act. If the applicant believed that the District Magistrate in 
entertaining R’s appeal usurped a jurisdiction which he did not 
possess his action was binding on nobody. 

CRIMINAL REVISION from an order of L. Owen Esg., District 

. Magistrate of Benares. 


P. L. Banerji for the applicant. 

B. Malik for the opposite party. j 

M. Waliullah (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

Bajpal, J.—The facts of this case are that one Ram Sahai 
Gupta, the opposite party in the present revision wrote to the Mu- 
nicipal Board asking for certain information in respect of octroi 
dues chargeable on a certain consignmert of goods which he ex- 
pected. On March 19, 1932, the Octroi Superintendent of the 
Municipality replied to that letter and intimated to Ram Sahai 
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Gupta that the goods mentioned in his letter were dutiable accord- 
ing to the octroi schedule. Ram Sahai Gupta filed an appeal on 
April 2, 1932, in the court of thé District Magistrate of Benares 
purporting to file it under Sections 34 and 160 of the Municipal 
Act. The appeal was headed as follows:— 

Ram Sahai Gupta, importer of electric goods, resident of 
Kotwalpara, Benares. Applicant. 

VETSHS ` 


The Municipal Board of Benares and B. Thakur Prasad Sharma, 
Octroi Superintendent, Municipal Board, Opposite party. 

On May 12, 1932, the District Magistrate of Benares passed an 
order to the effect that the imposition of octroi duty on the goods 
mentioned in Ram Sahai Gupta’s letter was illegal. He was of the 
opinion that the goods mentioned in that letter were not liable to 
duty and those goods could not come under any vague definition 
such as hardware, and until the Municipal Board gets the schedule 
amended it had no right to detain or levy octroi on the said goods. 
It is against this order that the present revision has been filed by 
the Municipal Board. 

A preliminary objection has been taken by'the Opposite party, 
Ram Sahai Gupta, to the effect that no revision lies to this Court 
inasmuch as the District Magistrate, when he purported to decide 
Ram Sahai Gupta’s appeal, was not acting as a criminal court and 
under Section 435 of the Criminal Procedure Code the High Court 
can examine the record of proceedings before an inferior criminal 
court only. It is further argued that under Section 164 of the 
Municipalities Act, Local Act II of 1916, the order of the District 
Magistrate confirming, setting aside or modifying an order in res- 
pect of valuation or assessment or liability to assessment or taxa- 
tion is final. The contention on behalf of the applicant is that no 
appeal lay to the District Magistrate under the Municipalities Act 
against the letter of the Octroi Superintendent and if the District 
Magistrate entertained the said appeal he cannot be said to have 
acted under the Municipal Act, and the only capacity in which he 
could have acted was in the capacity of a criminal court. I am 
unable to accede to the contention of the applicant and I think 
the preliminary objection ought to be sustained. The Criminal 
Procedure Code in Section 6 says that besides the High Courts there 
shall be five classes of criminal courts in British India, namely, (1) 
courts of session, (2) Presidency Magistrates, (3) Magistrates of 
the first class, (4) Magistrates of the second class, (5) Magistrates 
of the third class, and it is obvious that these five courts are inferior 
criminal courts qua the High Court so far as Section 435 of the 
Criminal Procedure Code is concerned. Under Section 10 of the 
Criminal Procedure Code the Local Government appoints a Magis- 
trate of the first class in every district outside the Presidency towns 
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who is called the District Morete The powers of these courts 


are well defined either under the Code or under rules made by the 
Local Government. There is perhaps a great deal of force in the 
argument advanced by the learned counsel for the applicant that 
the District Magistrate in entertaining Ram Sahai Gupta’s appeal 
usurped a jurisdiction which he did not possess, but-there can be no 
doubt that he puported to act not under the Criminal Procedure 
Code or as an inferior criminal court but under the powers which 
he thought he possessed under the Municipalities Act. Appeals 
relating to taxation are regulated by Section 160 of the Municipa- 
lities Act and may be made to the District Magistrate or to such 
other officer as may be empowered by the Local Government in 
this behalf. The Local Government might have empowered the 
Commissioner or one of its Secretaries to hear such appeals and in 
order to find out whether that ,officer’s action is revisable we have 
to look into the Municipalities Act itself and not to see whether 
and how his action is ordinarily revisable. In the present case the 
District Magistrate either acted under Section 160 of the Munici- 
palities Act and as such his decision- under Section 164 of the same 
Act is final or he acted under no provision of law in which event 
his action is entirely unjustified and binding on nobody. In re 
Dilsukh Rem v. Hargovind Dast, the High Court of Bombay held 
that a Magistrate hearing an appeal under Section 86 of the District 
Manual Act of 1901 deals with the question of a civil liability and 
is not an inferior criminal court to which alone the revisional juris- 

diction of the High Court applies under Section 435 of the Cri- 
minal Procedure Code. The Sind Judicial Commissioner’s court 
in the case of The Karachi Municipality v. Jafarji Tayabj7, followed 
the Bombay High Court and repelled a contention very similar to 
the one advanced by Mr. Peary Lal Banerji before me. I find 
support for my view also from the case of Chote Lal v. Chedi Lal. 
In that case the Superintendent of Police granted sanction for the 
prosecution of one Chote Lal holding that the said Chote Lal had 
committed a contempt of the lawful authority of a police officer 
in charge of a certain police station by giving the said police officer 
false information with such intent as to make the giving of the 
information an offence punishable under Section 182 of the Indian 
Penal Code. The District Magistrate purporting to act under Sec- 
tion 4 of the Police Act No. V of 1861 over-ruled the order passed 
by the Superintendent of Police. An application in revision was 
filed before the Sessions Judge who refused to interfere and the High 
Court in revision held that the District Magistrate under those cir- 
cumstances was not acting as the Presiding Officer of the court of 
a District Magistrate constituted under the Criminal Procedure 
Code Act V of 1898. In Madhusudan Lal v. K.-E.* Dalal, J. 
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held that a District Magistrate, when exercising jurisdiction under 
the Election Rules of the District Board, although he may be pass- 
ing an order in connection with prosecutions under Section 182 of 
the Penal Code, does not act as an inferior criminal court to whom 
the revisional jurisdiction of the High Court may be extended. 
Mr. Banerji has-argued that a District Magistrate is ordinarily al- 
ways a criminal court; he may be given certain super-added powers 
under other Statutes and other Acts, and while exercising those 
powers he may not be a criminal court but otherwise every decision 
of his must be deemed to be the decision of a criminal court. This 
is a dangerous argument and I am not in agreement with the same. 
If pushed to extreme the logical result would be that whenever a 
District Magistrate’s order, say, under the Municipalities Act, is 
challenged on the ground of its being erroneous it would be said 
that he was not acting under the Municipalities Act and, therefore, 
his order was revisable by the High Court, although the Munici- 
palities Act gives finality to his order. If the Local Government 
had appointed one of its Secretaries to hear appeals under Section 
160 of the Municipalities Act, his order, if passed without jurisdic- 
tion, would not have been revisable by the High Court under Sec- 
tion 435 of the Criminal Procedure Code because he could not be 
said to be an inferior criminal court, and there is no reason why 
the order of the District Magistrate, when he is acting under similar 
powers conferred on him by the Local Government be revisable 
by the High Court. What one has got to see is in what capacity 
he purported to act and I have no doubt that in the present case 
the District Magistrate purported to act under the Municipalities 
Act. If, however, the applicant believes that the action of the 
District Magistrate was unjustified, outside the scope of the autho- 
rity vested in him under the Municipalities Act his action, as I have 
stated in an earlier part of the judgment, is binding on nobody, and 
he can either ignore it or seek redress in any other manner as he 
may be advised. The result is that I uphold the preliminary 
objection and dismiss this application. 

Application dismissed 


SURAJ NARAIN LAL 
VETSUS 
EMPEROR* l 
Penal Code, Sec. 100, Clause (3)—Husband assaults a man while be is 
endeevourmg to commit rape on bis wife—Destb—W bether action 
tified. 

i is the husband assaulted a man while he was endeavouring 
to violate his wife and the injuries of which he died were inflicted 
whilst he was in a lying position, beld, that the action of the 
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= was covered by Clause (3) of Section 100 Indian Penal 
e 

CRIMINAL APPEAL from an order of Basu Harryar PRASAD, 
Sessions Judge of Azamgarh. 

K. O. Carleton and Shiva Prasad Sinba for the appellant. 

Sankar Saran (Government Pleader) for the Crown. 

The following judgment was delivered by 

KıscH, J.—The appellant, B. Suraj Narain Lal, Kayasth, has 
been convicted of an offence under Section 304 Indian Penal Code 
and sentenced to four years’ rigorous imprisonment for causing 
the death of one Sukhoo Koeri. 

The facts of the case are common ground as between the pro- 
secution and the defence in almost every particular. Sukhoo Koeri, 
the deceased, aged 30 years, was an orphan and had been brought 
up from his childhood by B. Suraj Narain Lal. On the night of 
April 22, 1932 Sukhoo had been chatting with B. Suraj Narain Lal 
for an hour or so, and at about 11 p.m. Suraj Narain Lal retired 
to sleep in the verandah just outside the room in which his wife 
was reposing. Shortly after he heard his wife crying out “who are 
you and why have you come. Are you mad.” He took up the 
lighted lantern by his side and went into the room where he found 
Sukhoo lying on top of his wife, who was struggling with him. 
He picked up a gandasa lying on a shelf near by and struck Sukhoo 
a number of blows with it. Sukhoo was just able to get out of the 
room and fell dead in the courtyard. After quieting his wife, 
waking up his servant, Jalil Khan, and telling him what had oc- 
curred, B. Suraj Narain Lal went off to the police station and re- 
ported the whole occurrence. He repeated his story in a statement 
which he made before a Magistrate on the same day under Section 
164 of the Criminal Procedure Code, and he has adhered to his 
story throughout. f 

His wife, Musammat Parmatam Kuar, who is about 35 years 
of age and has given birth to 8 children, deposes that Sukhoo sud- 
denly appeared in her room and grappled with her pressing her down 
with his body and trying to gag her with his hands and his angocha. 
She called out to her husband that Sukhoo had gone mad. Her 
husband seeing what was taking place as he entered the room, 
picked up the gandasa and gave Sukhoo a number of blows with it. 
She further deposed that if her husband had delayed even a minute, 
Sukhoo would have raped her. ‘There is some evidence that Sukhoo 
was under the influence of liquor at the time. 

_ The plea that was taken in the trial court that Suraj Narain 
Lal had not exceeded his right of private defence under the 3rd 
clause of Section 100 of the Indian Penal Code was not accepted 
by the learned Sessions Judge, because he felt that he was bound 
by the statement of Suraj Narain Lal himself, which he consistently 
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maintained, that Sukhoo had got up from the bed before he struck 
him and that he (Suraj Narain Lal) pursued him into the compound 
striking him the while. The learned Sessions Judge accordingly 
came to the conclusion that the case fell under the Ist exception 
to Section 300 Indian Penal Code and that the accused had killed 
Sukhoo while deprived of the power of self-control by grave and 
sudden provocation. 

It is to the accused’s credit that he has nowhere tried to give’ 
his story a turn more favourable to himself. The state of mind 
of a husband who discovers that a man, whom he has befriended 
from his infancy and brought up in his own household, has be- - 
trayed him by endeavouring to commit rape on his wife may well. 
be imagined, and there is no doubt, on a careful consideration of 
the evidence, that Suraj Narain Lal himself had a very blurred 
vision of what actually occurred. I prefer to place reliance on the 
statement of his wife, Musammat Parmatam Kuar, which is corro- 
borated by the medical evidence and the circumstances of the case. 
She definitely deposes that Suraj Narain Lal struck Sukhoo while 
he was lying upon her, that he received several gandasa blows and 
then the blade fell out of the gandasa. Sukhoo fled through the 
verandah and when Suraj Narain Lal followed him, he had only 
the handle of the gandasa in his hand.. Suraj Narain Lal himself 
has stated that the blade fell out of the gandasa, and as the blade 
itself was recovered inside the room in which the occurrence had 
taken place, it is clear that the accused could not have struck the 
deceased outside the room. ‘The deceased actually received three 
cuts on the neck or lower part of the head, and two cuts on the 
shoulders, and when we turn to the medical evidence we find that 
it is the opinion of the doctor, Capt. Joshi, who conducted the post- 
mortem examination, that all the injuries were inflicted whilst the 
deceased was in a lying position. 

On this view of the case it appears to me that the action of the 
accused is covered by the 3rd clause of Section 100 Indian Penal 
Code. It is true that the right of private defence laid down in 
that section is a restricted right and has to be read subject to the 


- provisions of Section 99. But in the present case the assault made 


by the accused upon Sukhoo while he was endeavouring to violate 
the accused’s wife does, in my opinion, bring the case within Section 
100, even as qualified by Section 99. ‘This was the view taken in 
2 somewhat analogous case, Jhbakri Chamar vw. King-Emperor', de- 
cided by a Fyll Bench of the Calcutta High Court. In my opinion, 
therefore, the accused was entitled to an acquittal. I accordingly 
allow the appeal, set aside the conviction and sentence of the court 
below and acquit the appellant, B. Suraj Narain, of the offence 
under Section 304 Indian Penal Code. His bail will be discharged. 

$ Appeal allowed 


116 Cal. L. J. 440 at 452 
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RUP NARAIN SINGH AND ANOTHER (Defendants) 
Versus 
HAR GOPAL TEWARI anv oTHERs (Plaintiffs) * 
Provincial Insolvency Act, Sec. 28(2) and (4) (Act V of 1920)— 
Trensfer by undischarged rnsolvent—Not void but voidable—Trans- 
fer of Property Act, Sec. 43—Mortgaged praperty vested in recetver 
on date of mortgage—Order of discharge passed before date of suit 
—Mortgagee entitled to recover mortgage debt by sale of property. 
In alienation by an undischarged insolvent of property belong- 
ing to him is not void but only voidable at the option of the 
--- receiver or the court and is not wholly void. 
Where on the date of the mortgage the property mortgaged 
had vested in the receiver, but before the date of suit an order 


of discharge was passed, and on the passing of that order, the 
mortgaged property revested in the mortgagor, beld, that the mort- 
gagee was, in view of the provisions of Sec. 43 of the Transfer 
of Property Act, entitled to recover the mortgage debt by sale of 


the mortgaged property. 
SECOND APPEAL from a decree of Mautvi MUHAMMAD 


JuNaD, Second Additional Subordinate Judge of Gorakhpur, modi- 
fying a decree of Mr. M. M. SETH, Munsif. 


A. P. Pandey for the appellants. 
Haribans Sabai and Sri Narain Sabai for the respondents. 


The judgment of the Court was delivered by 


IQBAL AHMAD, J.—This appeal arises out of a suit for sale on 
a mortgage dated September 5, 1924. The mortgage-deed was exe- 
cuted by Ramnaresh Singh defendant No. 1 and his sons Brijnandan 
Singh and Lahiri Singh who were arrayed as defendants Nos. 2 and 
3 in the suit. Musammat Munno Kuari, the mother of Ramnaresh 
Singh, also joined in the execution of the mortgage deed and she 
was impleaded as defendant No. 4. She, however, died during the 
pendency of the suit and is not a party to the present appeal. 

The mortgage deed was for a sum of Rs.1,551. Out of this 
amount a sum of Rs.857-5-2 was borrowed by the mortgagors for 
discharging a simple money decree against Ramnaresh Singh and 
for the payment of Government revenue. The property mortgaged 
originally belonged to Musammat Munno Kuari but before the date 
of the mortgage Musammat Munno Kuari had transferred that pro- 
perty by gift to Ramnaresh Singh. Therefore the property on the 
date of the mortgage was owned by Ramnaresh Singh. The mort- 
gage was in favour of the father of the plaintiff-respondents, and 
it is not disputed that the plaintiffs have succeeded to the rights 
of the mortgagee. 

Rup Narain Singh, a nephew, and Lachhmi Narain Singh, a 
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brother of Ramnaresh Singh, were also arrayed as defendants to the 
suit on the allegation that they were subsequent transferees of a 
portion bf the mortgaged property. 

It is common ground that before the execution of the mort- 
gage deed Ramnaresh Singh had been adjudicated an insolvent and 
was an undischarged insolvent on the date of the mortgage. It is 
further admitted that an order of discharge was passed on February 
14, 1928, and on the date of the institution of the suit giving rise 


- to the present appeal Ramnaresh was no longer an insolvent. 


The suit was not contested by the executants of the mortgage 
deed. Rup Narain and Lachhmi Narain contested the suit inter 
alis on the ground that the mortgage deed, having been executed 
by Ramnaresh when he was an insolvent, was void and unenforce- 
able. They further denied the allegation of the plaintiffs that they 
were subsequent transferees of the mortgaged property. : 

The trial court held that Ramnaresh being an undischarged 
insolvent on the date of the mortgage “had no right to deal with 
the property and the hypothecation of the same was invalid”. It 
also held that Rup Narain was not proved to be a subsequent 
transferee of the mortgaged property but that Lachhmi Narain 
was subsequent transferee of a portion of the mortgaged propetty. 
But in view of its finding that the mortgage was invalid it refused 
to pass a decree for sale of any portion of the mortgaged property 
and accordingly dismissed the claim against Rup Narain and 
Lachhmi Narain. It, however, passed a simple money decree 
against the executants of the mortgage deed, as the claim was 
brought within six years of the accrual of the cause of action. 

The plaintiffs appealed in the lower appellate court contending 
that they were entitled to a decree for sale with respect to the 
entire amount claimed by them. At the hearing of the appeal, 
however, their learned counsel pressed the appeal only with res- 
pect to the sum of Rs.857-5-2 which was borrowed for the pay- 


.ment of a decree and Government revenue. The lower appellate 


court held that the mortgage deed was not void but only voidgble 
at the option of the receiver or the court that had appointed the 
receiver in the insolvency case and, as neither the receiver nor the 
court had taken exception to the mortgage deed, the mortgage 
was enforceable at law. It further held that both Rup Narain and 
Lacbhmi Narain were subsequent transferees of the mortgaged pro- 
perty and the property in their hands was liable for the satisfaction 
of the plaintiffs claim. The lower appellate court, accordingly, 
modified the decree of the trial court by granting to the plaintiffs 
a decree for sale with respect to Rs.857-5-2 with interest at the 
stipulated rate from the date of the bond till the period of grace 
fixed by the decree for sale. 

Rup Narain and Lachhmi Narain have come up in second 
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appeal to this Court and it is contended on their behalf that the 
mortgage deed was void and unenforceable and that the plaintiffs 
_ were not entitled to a decree for sale. In support of this conten- 
` tion reliance is placed on Section 28(2) and (4) of the Provincial 
Insolvency Act by which it is provided that on the making of an 
order of adjudication the whole of the property of the insolvent 
vests in the court or the receiver, and that the property which is 
acquired or devolves on the insolvent after the date of the order 
of adjudication and before his discharge also vests in the court or 
the receiver. It is argued that the gift by Musammat Munno Kuari 
to Ramnaresh Singh did not vest the property gifted in Ramnaresh 
Singh and that that property vested in the receiver or the court, and, 
as such, Ramnaresh Singh had not a disposing power over the same. 
Accordingly it is urged that the mortgage was wholly void. We 
are unable to agree with this contention. We are of opinion, for 
the reasons about to be given, that an alienation by an undischarged 
insolvent of property belonging to him is not void but only void- 
able at the option of the receiver or the court and is not wholly 
void. It is true that the effect of an order of adjudication is to 
vest the property of the insolvent which belonged to him, or which 
he acquires while the order of adjudication is in force, in the re- 
ceiver or the court, and, therefore, an insolvent is incompetent to 
deal with or to dispose of the property that is vested in the receiver. 
It is however quite another thing to say that an alienation by an 
insolvent is wholly void and cannot be enforced against him after 
an order of discharge has been passed and the property has been 
divested from the receiver and revested in the insolvent. Not- 
withstanding the order of adjudication an insolvent is not incom- 
petent to enter into a contract and there is no statutory provision 
prohibiting an insolvent from transferring his property. A re- 
ference to Section 38 of the Provincial Insolvency Act makes it 
clear that the insolvent, even after the date of an order of adjudica- 
tion, is competent to enter into composition with his creditors. In 
other words he can enter into a contract with his creditors. ‘There 
is no statutory prohibition with respect to the transfer of the pro- 
perty of the insolvent. A transfer of his property by the insolvent 
cannot, therefore, be wholly void. It is no doubt voidable at the 
option of the recetver or the court, for the simple reason that so 
long as the order of adjudication is in force the property vests in 
the receiver or the court, and it is open to them to refuse to recog- 
nize the validity of the transfer by a person in whom, at the time 
of the transfer, the property did not vest. A distinction must be 
drawn between cases in which because of a statutory prohibition 
a person is incompetent to contract or to transfer his property and 
cases where the person entering into a contract or transferring his 
property is under no such disability. In the former case the con- 
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tract or the transfer would be wholly void but in the latter class 
of cases it would only be voidable and not void ab initio. To illus- 
trate the former class of cases reference may be made to Section 37 
of the Court of Wards Act, (U. P. Act No. IV of 1921) and Sec- 
tion 10 (2) of the Bundelkhand Encumbered Estates Act (Act No. 
I of 1903). By Section 37 of the Court of Wards Act it is pro- 
vided that a ward shall not be competent to transfer or create any 
charge on, or interest ın, any part of bis property or to enter 


. into any contract which may involve him in pecuniary liability. 


Similarly it is provided by Section 10(2) of the Bundelkhand 
Encumbered Estates Act that so long as the Commissioner has not 
declared that the proprietor has ceased to be subject to the dis- 
abilities mentioned in the Act, the proprietor shall be incompetent 

to sell, mortgage or lease his proprietary rights in land or 
any part thereof. There are no analogous provisions to be found 
in the Provincial Insolvency Act. 7 

The view that we take finds support from the decision in 
Shism Sarup v. Nand Ram. We are not overlooking the fact 
that in the reported case the mortgage made by the insolvent was 
for discharging an earlier mortgage executed by him and one of 
the grounds on which the learned Judges held that the mortgage 
was not void was, that by Section 16(5) of the Provincial Insol- 
vency Act (Act No. IM of 1907) which corresponds to Section 
28(6) of the present Insolvency Act, the remedies of a secured 
creditor for the realization of his debts are not affected by the mere 
fact of the debtor being adjudicated an insolvent. But the learned 
Judges further observed in that case that it is not open to the re- 
presentatives of an insolvent to assail the validity of 2 mortgage 
executed by him, if the mortgage has not been avoided by e 
creditor of the insolvent or the receiver appointed by the court. 

It is contended by the learned counsel for the defendant- 
appellants that as a trangfer by an insolvent of the property that 
is vested in the receiver has the effect of defeating the provisions of 
the Provincial Insolvency Act, the transfer must be void. ‘Thé 
assumption that the transfer in any way defeats the provisions of 
the Provincial Insolvency Act is unfounded, for the simple reason 
that it is open to the receiver or the court to avoid the transfer 
and to ignore it. 

In the present case on the date of the mortgage the property 
mortgaged had vested in the receiver, but before the date of suit 
an order of discharge was passed, and on the passing of that order 
the mortgaged property revested in Ramnaresh, and, therefore, the 
mortgagee was, in view of the provisions of Section 43 of the Trans- 
fer of Property Act, entitled to recover the mortgage debt by sale 
of the mortgaged property. Ramnaresh on the date that he exe- 

TL L R. 43 All sss 


A. le Je Rå HIGH COURT 479 


cuted the mortgage was no doubt not “authorized to transfer” the 


‘property mortgaged but, on the passing of the order of discharge, 


the mortgaged property revested in him and the mortgagee could, 
therefore, enforce the mortgage by sale of the mortgaged property. 

Exception is also taken to the finding of the lower appellate 
court that Rup Narain and Lachhmi Narain were subsequent trans- 
ferees of the mortgaged property. After the execution of the deed 


of gift by Musammat Munno Kuari Ramnaresh applied for muta-- 


tion of names in his favour. Rup Narain Singh filed an objection 
in the mutation case and a compromise was arrived at between him 
and Ramnaresh. By the compramise Ramnaresh gave 14 bighas 
10 biswas out of the gifted property to Rup Narain. It was stated 
by Rup Narain’s counsel in the trial court that “14 bighas 10 biswas 
were transferred to Rup Narain by Ramnaresh after the execution 
of the mortgage deed in suit”. In view of this statement of the 


- counsel of Rup Narain it is manifest that Rup Narain Singh was 


-A 


a subsequent transferee of a portion of the mortgaged property. 


aera Narain alleged in his written statement that he had pur- ' 


rtin of the mortgaged property “at an auction- sale 
bl by ihe e revenue court in connection with an insolvency case 
of the court of the Second Additional Judge, and the remaining pro- 
perty was purchased by him at another auction-sale”. This plea 
remained entirely unsubstantiated at the trial. We have, therefore, 
no hesitation in agreeing with the lower appellate court that both 
Rup ‘Narain and Lachhmi Narain were subsequent transferees of 
the mortgaged p 


roperty. 
In our judgment the decree appealed against is perfectly correct - 


and we accordingly dismiss this ae with costs, 
Appeal dismissed 


RAM BARAN SHUKLA 
VETSIHS 
EMPEROR* 

Criminal Procedure Code, Sec. 164—'Record confession —Meaning of— 
Confession written down when accused is nnder control of police, 
and then banded to Magistrate—W bether admissible. 

Section 164 Criminal Procedure Code enacts that the Magistrate 
must record any statement or confession, and record means and 
must mean write down the confession. 





While the accused was under the control of the police he re- 


duced his confession into writing and signed x. Thereafter he was 
taken before the Magistrate to record his confession under Section 
164 Criminal Procedure Code. The Magistrate warned the ac- 
cused according to the procedure laid down, and thereafter the 
accused handed over. the written document to the Magistrate. The 
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` written confession was then read over to the accused who ad- 
mitted that it was in his hand-writing and bore his signature. 
The sessions judge admitted this confession against the accused on 
the analogy of a written statement tendered by an accused person 
to the Court during the hearing of the trial, beld, that the con- 
fession was inadmissible ın evidence. 
CRIMINAL APPEAL from an order of Panprr Rup KISHAN 
Aca, Additional Sessions Judge of Aligarh. 


K. D. Malaviya for the applicant. 
Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 


YouNG, J.—Ram Baran Shukla was rations clerk in the Dis- 
trict jail of Aligarh. He was charged before the Additional Ses- 
sions Judge of Aligarh under Sections 409 and 218 of the Indian 
Penal Code, for criminal breach of trust, and for making false 
entries in his ledgers in order to cover up his defalcations. ‘The - 
learned Additional Sessions Judge found Ram Baran Shukla guilty 
on both charges, sentenced him under Section 409 to one year’s ri- 
gorous imprisonment, but did not sentence him at all under Sec- 
tion 218. Ram Baran Shukla appeals. 

The evidence against Ram Baran Shukla was in the first place 
a confession purporting to have been made by him and to have 
been recorded under Section 164 of the Code of Criminal Procedure, 
and, secondly, evidence of a shortage of 37 maunds of ata, which 
aia was under his control, and of falsification of the accounts by 
him. ‘There was also a statement by him made in the Magistrate’s 
Court that he had made alterations in the registers and that he had 
done this to avoid departmental action against himself and the 
jailor. 

It is admitted that there was a shortage of 37 maunds 26 seers 
of ata during the months of September and October. It was ad- 
mitted that Ram Baran Shukla was in charge of the ata, and it was 
further admitted by Ram Baran Shukla that he had falsified the 
accounts. 

The first point taken by the appellant is that the confession 
made under Section 164 of the Code of Criminal Procedure ought 
not to have been admitted against him by the learned Additional 
Sessions Judge. It appears that this confession was made under 
somewhat unusual circumstances. While Ram Baran Shukla was 


- under the control of the police he reduced his confession into writ- 


ing and signed it. Thereafter he was taken before the Magistrate 
to record his confession under Section 164 of the Code of Criminal 
Procedure. The Magistrate warned Ram Baran Shukla according 
to the procedure laid down, and thereafter Ram Baran Shukla 
handed over the written document to the Magistrate saying: 


Whatever I want to state in my confession is in writing before 
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you and is marked by you as Exhibit 1. I shall say nothing be- 
yond that. 
The written confession was then read over to the accused and he 
stated: 
I haye heard this statement. It is correct. I do not want to 
make any alteration in it. It is in my handwriting and the sgna- 
tures on ıt are mune. 
Section 164 enacts as follows:— - 

Any Presidency Magistrate, any Magistrate of the first class and 
any Magistrate of the second class specially empowered in this 
behalf by the Local Government may, if he is not a police officer, 
record any statement or confession made to him in the course of 
an investigation under this Chapter or at any time afterwards 
before the commencement of the inquiry or trial. 

The learned Additional Sessions Judge admitted this confession 
against the prisoner on the analogy of a written statement tendered 
by an accused person to the court during the hearing of the trial. 
Such a written statement would be admissible. The learned Addi- 
tional Sessions Judge goes on to say: 

The mere fact, therefore, that such delivery took place at a 
time when the Magistrate was under the impression that the ac- 
cused would make a verbal statement to him, but the accused 
instead of making a verbal statement delivered the document in 
question to the Magistrate, would not make the proof of such 
document inadmissible because under a mistaken notion that the 
accused was going to make a.verbal statement, the Magistrate may 
have first gone through the procedure which is laid down by Sec- 
tion 164 for recording such statement. 

In my opinion, the learned Additional Sessions Judge has completely 
misdirected himself in law. ‘There is no analogy between a written 
statement made during the course of the trial in the presence of 
the court and a written confession handed in to a Magistrate in pro- 
ceedings under Section 164. The learned Judge could not have 
noticed the last part of Section 164, which only allows confessions 
to be recorded “in the course of an investigation under this Chapter 
or at any time afterwards before the commencement of the inquiry 
or trial”. It is further to be noted that the learned Magistrate who 
received this confession must have known that he was proceeding 
illegally, for he records, as is usual, at the end of the confession in 
his own handwriting that “it was written by me and read over to 
the person making it, and it was admitted by him to be correct”. 
It is perfectly clear that this confession was not written by the 
learned Magistrate. 

Section 164 must be construed strictly. The section enacts 
that the Magistrate must “record” any statement of confession. It 
is playing with words to suggest that the procedure in this case 
amounted to “recording” a confession. “Recording”, in my opinion 
means, and must mean, writing down the confession. It does not 
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mean merely filing it. Further it is to be noted that one of the 
essential rules is that the Magistrate should draw the attention of 
the confessing accused to the fact that there are no police present 
while the confession is being recorded, the reason being that 
there may be less risk that the confession is made under the in- 
fluence of the police. If the confession is written down when the 
accused is under the control of the police and then handed to the 
Magistrate the reason for insisting upan this precaution is destroyed. 
The law enacts that a confession should be recorded by a Magistrate 
himself. When an accused is making an oral confession it is much 
easier for the Magistrate who records it to make up his mind whe- 
ther that confession is voluntary or not. 

It is of the utmost importance that the strict rules laid down 
by the Criminal Procedure Code and the High Court for the re- . 
cording of such confessions should be strictly followed in every 
respect. For a criminal to confess his guilt is an unnatural pro- 
ceeding. It is possible that remorse may produce a confession in 
a very small number of cases, but material advantage or fear is at 
the root ef most confessions, Either the accused thinks that he will 
obtain some benefit from making a confession by being made an 
approver or getting a lesser sentence; or he may even be induced 
or compelled to make such a confession. Self-interest or fear are 
not sound foundations for a true confession. This the Code of 
Criminal Procedure, the Evidence Act and the Courts recognise, 
and therefore the greatest care is insisted on in the recording of 
such confessions. If a confession already written out when the 
accused is under the control of the police was once allowed to be 
admitted as evidence, the door would be opened wide to the grossest 
forms of abuse. The difficulties that courts now have with regard 
to confessions would be very largely increased. If interested parties 
were inclined to bring pressure to bear on an accused, or to induce 
him to make a confession, it would be a simple matter for false 
statements to be introduced into a written confession. ‘There 
would then be no necessity even for “tutoring”. 

I have not been referred to any authority on this point. But 
it appears to me that it can not be too clearly laid down that such 
a confession is inadmissible as evidence. 

Omitting therefore the confession as evidence against the ac- 
cused it has to be seen if there is sufficient evidence on the record 
to justify a conviction. In my opinion, there is. When a public 
servant is in charge of goods and it has been proved or admitted 
that there is a large shortage in those goods, and it is also proved 
or admitted that the accused, in order to hide the loss, has falsified 
the books, it seems to me that there is only one inference possible, 
that of guilt. In a case like this the onus would be on the accused 
the facts being admitted or proved—to give some reasonable ex- 
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planation for the facts. Such an onus, in my opinion, is almost 
impossible to discharge. It is further contended for the appellant 
that where there may be another inference equally possible, a con- 
viction would not be justified. The accused himself says in his 
statement that he did this knowing that there was a shortage, in 
order to avoid departmental action. Counsel contends that a pos- 
sible inference to be drawn is that the accused being negligent with 
regard to the goods under his control, merely falsified the accounts 
in order to escape departmental punishment. Apart from the fact 
that this is an admission of guilt under Section 218 of the Indian 
Penal Code I do not think that such an inference can possibly be 
drawn in this case. Thirty-seven maunds 26 seers of ata cannot 
disappear through mere negligence. The accused blames the kitchen 
warders for making these defalcations. In my opinion, it is im- 
possible for anyone to have made these defalcations without the 
accused knowing all about them. There is therefore sufficient evi- 
dence on the facts proved apart from the confession in this case to 
justify conviction. . 
An appeal has also been made to me to reduce the sentence of 
one year’s rigorous imprisonment. I cannot see my way to alter 
the sentence though it is perfectly true that a good many other 
people in the jail as well as the accused must have been implicated 
in this fraud. The result is that both the conviction and sentence 
are upheld and the appeal is dismissed. 
Appeal dismissed 


ZAMIN ALI AND sNoTHER (Plaintiffs) 
VETSHS 
AZIZUNNISSA AND oTHERS (Defendants) * 
Mobsmmedan Law—Dower—Widow in lewful possession of ber busbend’s 
pro perty—Widow’s right of retention—W bether consent of husband's 
heirs should be obtained when possession is taken by widow. 

A Mohammedan widow, whose dower remains unpaid, is entitled 
to retain possession of the properties of her husband, which she ob- 
tained lawfully without force or fraud but without the consent of 
ber busbana’s heirs, until her dower debt is satisfied. If she has to 
depend on consent of heirs that consent she will seldom get and 
the rule will become nugatory. Beejs Bee v. Syed Moortbiya Sabeb, 
I. L. R. 43 Mad. 214 (F.B.) followed; Hamira Bibi v. Zubaida Bibi, 
I. L. R. 38 All. 581 (p.c.) explained. 

First APPEAL from a decree of MAULVI SHAH MUNIR ALAM, 
Subordinate Judge of Gorakhpur. 
S. N. Sen and M. A. Aziz for the appellants. 
P. L. Banerji and M. Waliilab for the respondents. 
This appeal arose out of a suit for possession of certain pro- 
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perty instituted by the plaintiffs. The main defence was that the 
plaintiffs could only obtain a decree for possession conditional on 
the payment-by the plaintiffs of the proportionate amount of the 
share of dower due to the defendants. The portion of the judg- 
ment dealing with the question of law that arose in the appeal is 
reproduced below. 

BENNET, J.—We now come to a point of law on which there 
is a considerable difference of legal opinion. It was advanced on 
behalf of the defendants 1 and 2 that they were in possession in 
lieu of their dower debt. It is not shown that they took possession 
in lieu of their dower debt but it is shown that they are actually in 
possession and that the dower debt is still due to them. The 
difference of legal’ opinion has arisen on the point of whether for 
such a claim it is necessary or not that the consent of the heirs 
should be obtained when possession is taken by the widows. On 
the one hand it is laid down that the consent of the heirs is essen- 
tial in the following rulings:— 

Amanat-un-nissa v. Bashir-un-nissa', Muhammad Karim-ullab 
Khan v. Amani Begam?, Hamira Bibi v. Zubaida Bib? and Sabur 
Bibi v. Ismail Shaikh". 

The contrary has been held, that the consent of the heirs is 
not essential, in Remzen Ali Khan v. Asgheri Begam”, Maina Bibi v. 
Chaudhri Vakil Abmad®, Mohammad Shosib Khan v. Zaib Jaban 
Begam” and Beeju Bee alias Zulaika Bee v. Syed Moorthiya Sabeb’. 
In Musemmat Bebee Bachun v. Sheikh Hamid Hossein?’ it is re- 
marked as follows:— 

It is not necessary to say, whether this right of the widow in 
possession is a lien in the strict sense of the term, although no 
doubt the right is so stated in a judgment of the High Court in a 
case of Abmed Hoosein v. Musemmat Kadeja, 10 W. R. Civ. R. 
369. Whatever the right may be called, it appears to be founded 
on the power of the widow, as a creditor for her dower, to hold 
the property of her husband, of which she has lawfuHy, and with- 
out force or fraud, obtained possession, until her debt is satisfied, 
with the liability to account to those entitled to the property, sub- 
ject to the claim for the profits received. 

It is to be noted that the language used is “of which she has 
lawfully and without force or fraud obtained possession.” The 
question is whether we should read into this word “lawfully” 
the words “with the consent of the heirs”. It is clear that a con- 
siderable extension is necessary of the word “lawfully” before it 
can bear such a meaning. In Hemid Bibi v. Zubaida Bibi? their 
Lordships of the Privy Council on page 588 remarked as follows:— 


1IL L. R. 17 ALL 77 *L L R. 17 ALL 93 
"LL R 38 A 581 (p.c.) 'L L. R. 51 Cal 124 
I L R. 32 AIL 563 ‘L LR. 47 AIL 250 
TL LR 50 AIL 423 *L L. R. 43 Mad 214 
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But the dower ranks as a debt, and the wife is entitled, along 
with other creditors, to have it satisfied on the death of the husband 
out of his estate. Her right, however, is no greater than that of 
any other unsecured creditor, except that if she lawfully, witb the 
express or implied consent of the busbend, or bis otber beirs, obtains 
possession of the whole or part of his estate, to satisfy her claim 
with the rents and issues accruing therefrom, she is entitled to 
retain such possession until it is satisfied. This is called the widow’s 
lien for dower, and this is the only creditor’s lien of the Musalman 
Law which has received recognition in the British Indian Courts 
and at this Board. 

d When a widow is allowed to take possession of her husband’s 
estate in order to satisfy her dower debt with the income thereof, 
it is either on the basis of some definite understanding as to the 
conditions on which she should hold the property, or on no under- 

_ standing. If there is an agreement, express or implied, that she 
should not be entitled to claim any sum in excess of her actual 
dower, she must abide by its terms. But where there is no such 
understanding, and a claim is made, as in the present case, the 
question arises whether, on equitable considerations, she should not 
be allowed some reasonable compensation, not only for the labour 
and responsibility imposed on her for the proper preservation and 
management of the estate, but also for forbearing to insist on her 
strict legal right to exact payment of her dower on the death of 

° her husband. Their Lordships think that she is so entitled, and 
obviously compensation for forbearance to enforce a money pay- 
ment is best calculated on the basis of an equitable rate of interest. 
This appears to be consistent with the chapter on “The Duties 
(Adab) of the Kazi’ in the principal works on Musalman Law, 
which clearly shows that the rules of equity and equitable consi- 
derations commonly recognized in the Courts of Chancery in Eng- 
Jand are not foreign to the Musalman system, but are in fact 
often referred to and invoked in the adjudication of cases. 

In this passage it is mentioned that the consent of the heirs is 

necessary; but it is to be noted that this was not exactly the point 
which was before their Lordships as the case was one on the point 


of 
whether or not the widow of Muhammedan, placed in possession 
i of her husband’s estate in lieu of her dower, was entitled when 
called upon by her husband’s heirs to account for the rents and 
profits received by her during the period of her possession, to 
claim interest upon the amount of the dower. 
(see page 582). The ruling Maina Bibi v. Chaudhri Vakil 
Ahmad" on page 254 refers to Musammat Bebee Bachun v. Hamid 
Hossein and their Lordships stated on page 255:— 

The possession of the property being once peaceably and law- 
fully acquired, the right of the widow ,to retain it till her dower- 
debt is paid is conferred upon her by the Muhammadan Law. 

There has been no discussion in the rulings of this Court of 
the meaning to be attached to pronouncement of their Lordships: 
i HIL L R. 47 AIL 250 
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Gv see Hamira Bibi v. Zubaida Bibi? ind Mobemmad Shoaib Khan v. 
1932 Zaib Jaban Begam™. No reference was made in.this latter case to 
—-~ the earlier rulings of this Court, Amanat-un-nissa v. Basbir-un- 
Zaum Ari’ issit and Mubsmmad Korim-ullah Khen vy. Amani Begam. 
Amzunonsa The meaning to be attached to the pronouncement of their Lord- 
— „ships of the Privy Council in Hemsira Bibi v. Zubaida Bibi has 
Senwt, J. “ been considered by a Full Bench of the Madras High Court in 
Beej Bee alias Zulaika Bee v. Syed Moorthiya Sabeb® and it was 
there held that their Lordships of the Privy Council did not intend 
to lay down the rule that consent of the heirs was essential. The 
contrary has been held in Sabur Bibi v. Ismail Shaikh" by 2 Bench 
-of the Calcutta High Court. We consider that all that is necessary 
-for the widow to retain possession until her dower debt is paid is 
that she should obtain possession not by force or by fraud. She is 
in the position of a creditor and having obtained possession law- 
fully, she is entitled to hold possession until her dower debt is 
satisfied. If she has to depend on consent of heirs that consent 
she will seldom get, and the rule will become nugatory. We there- 
fore agree with the interpretation of the Full Bench of the Madras 

High Court expressed in Beeju Bee v. Syed Moorthiya Sabeb. 
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PRIVY COUNCIL 
JAGANNATH RAO DANI (Plaintiff y 
PEE RAMBHAROSA AND ANOTHER (Defendants) * 
Wil—Construction of—Will made on eve of journey—When to cease 
- Now. 29 automatically to be operative on ftestator’s refurn—Practice—Duty 


— of Cosrts below to pronosnce opinion on all important points in an 
Loup appealable case. i 


THANIN- 
TON Where the opening words of a will were:—"I am going to Delhi 
Sm for the Darbar, therefore, I am writing the following conditions 
come about my property. I hope that by the grace.of God such an 
Sm occasion will not arise, but strange is thè course of time”. Held, 
DowHan that the testator’s contemplated journey -was no doubt the occasion, 
MULLA and was probably the reason of his making the will, but there is 


nothing in the words used by him to indicate that the will was 
to céase automatically to be operative on his return from Delhi. 


He may quite possibly have had it in his mind that the will might ` 


require revision after his return, but that would not make it 
“contingent”: the intention in such a case would almost certainly 
be that it was to remain operative until 2 new will was made. 

It is the duty of the Courts below to pronounce their opinion 
on all the important points in an appealable case and a failure to 
do s not infrequently necessitates a remand with the consequence 

*P, C. A. 127 of 1931 
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of heavy additional costs. - -The observance of this role is of speciat ` 
importance where the decision of other points depends upon the 
sifting of a mass of oral evidence, or upon the proper.significance 


of the language employed in a vernacular document. 
APPEAL from a decision of the Court of the Judicial Com- 


missioner of the Central Provinces. 


A. M. Dunne, K.C. and Dr. H. R. Majid for the appellant. 
L; DeGruytber, K.C. and W. Wallach for the a 


The following judgment was delivered by 


Sm GEORGE Lownpes.—The appellant and the second res- 
pondent are the reversionary heirs of Baboo Rao Dani who died on 
November 6, 1918, leaving him surviving his widow, Anandabai, 


Cri. 


m 


1932 


JAQANNATH 
Rao Daxi 


and no issues Anandabai died on November 27, 1924, and on 


April 7, 1926, the suit out of which this Appeal arises, was insti- 
tuted by the reversioners claiming his estate. The defendant to 
the suit, the first respondent before the Board, denied their right, 
alleging title in himself as the duly adopted son of Baboo Rao Dani. 
The factum of his adoption by Anandabai on April 25, 1920, is 
not seriously disputed. The issue between the parties is as to its 
validity in law. ‘The family was found by the trial Judge and was 
admitted in the Court of the Judicial Commissioner to be governed 
by the Bombay School of Hindu law, under which a widow has in 
herself power to adopt, subject only to such restriction, if any, as 
. may have been imposed upon her by-her husband. ‘The appellant’s 
contention in the present case is that Anandabai’s power was so res- 
tricted by Baboo Rao Dani’s will made on November 26, 1911, and 
that the adoption of the first respondent was in violation of its 
terms. : 
The provisions of the will, the due execution of which is not 
in dispute, so far as regarded adoption were as follows:— 
After all this is done (i.e., after certain dispositions of the will 
have been carried out) a boy should be taken in adoption to perpe- 
tuate the name of ancestors and manage the estate. No boy has 
been yet taken in adoption. It is expected that (any p my 
paternal uncles’ sons may get a son. If he gives (the 
aes ahoald take Ln a a dopcea:. Seven years’ time is 
for this. After seven years Jiwaji’s younger son oe ir alo N 
be taken in adoption. 
+ iy Ly + Q 
Seven years’ time has been allowed for adoption, but if Vyenkat 
Rao Naik, Rao Bahadur Mahdik, Gagraj Singh and Sadashiv Rao 
Garad, think that (a boy) should forthwith be taken in adoption, 
there is no objection to my wife’s (adopting a boy immediately) 
according as they may advise. However, the debts should be satis- 
fied and property of an income of five hundred rupees should be 
set aside for the School Department, first, and a boy should be 
‘taken in adoption for the remaining property. If it is decided 
to take (a boy) in adoption, mauza Kolar should be reserved for 


é 
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my wife and for the maintenance of the adopted boy (the pro- 
perty) should afterwards be placed under the management of the 
Court of Wards orof panches of whom Vyenkat Rao Naik should 
be the sir panch. The boy should be very well educated. He 
should be sent to England if possible. If this boy does not exist, 
which God may forbid, any boy can be taken in adoption. 

Various defences were raised bythe first respondent which were 
embodied in the issues settled by the trial Judge. ‘They seem in the 
main to have been directed to two points, that the restrictions in the 
will were not binding upon the widow, or alternatively that they 
had been substantially complied with. 

Under the first head, it was contended that. the will, which- 
was executed by the testator on the eve of a journey to Delhi, was 
to take effect only in the event of his death before his return. He 
did, in fact, return in safety and lived for another seven years, and 
if this contention prevailed, the will, and with it the restrictions 
upon the widow’s power of adoption, ceased to have effect auto- 
matically upon the testator’s’return. It was also alleged that the 
will was revoked orally, and that after his return the testator ex- 
pressly authorised the adoption of the first respondent. All these 
defences, upon which a considerable body of oral evidence was 
adduced, were rejected by the trial Judge. 

Under the second head, the tria] Judge held it established that 
Anandabai had asked the mother of Bhagwati, the boy of the testa- 
tor’s choice, to’ give him in adoption, but that she had refused. 
Under these circumstances, he was of opinion that the adoption of 
the first respondent, who was Bhagwati’s elder brother, was a subs- - 
tantial compliance with the terms of the will. In this connection, 
he took the vernacular words, which are rendered in the official 
translation as “if this boy does not exist,” as equivalent to “if he is 
not available”. He also seems to have regarded the seven years’ 
interval which was to elapse before Bhagwati could be adopted, as 
to be reckoned from the date of the will. 

On all these points his judgment is attacked before the Board, 
while the adoption is supported on the grounds which the trial 
Judge rejected. 

The result of the suit in the trial court was that the adoption 
of the first respondent was held to be “valid and unimpeachable,” 
and the suit was dismissed. 

The reversioners appealed to the Court of the Judicial Com- 
missioner. The judgment of the appellate court was delivered on 
March 27, 1929, a the result that the appeal was dismissed. The 
learned Judges dealt only with the question whether the will was 
a contingent one. On this point they disagreed with the trial 
Judge, holding that the will was to take effect only in the event 
of the testator dying during his visit to Delhi, and became inopera- 
tive on his return. In the view which they took of the nature of 
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the will, thcy thought it unnecessary to discuss the other points 
raised before them. 

Their Lordships regard this as most unfortunate. For the rea- 
sons prescntly appearing they are unable to agree with the con- 
clusion reached by the appellate Court, and they find themselves 
without any as istance from the learned Judges as to the facts upon 
which the trial Court founded, or as to the contentions upon which 
the suit was there dismissed. 


It has been repeatedly pointed out by this Board that it is the _ 


duty of the Courts below to pronounce their opinion on all the im- 
portant points in an appealable case, and that a failure to do so not 
infrequently necessitates + remand with the consequence of heavy 
sdditional costs. The observance of this rule is, their Lordships 
chink, of special importance where the decision of other points 
depends, as it well may in the present case, upon the sifting of a 
mass of oral evidence, or upon the proper significance of the lang- 
uage employed in a vernacular document. 

The conclusion to which the learned Judicial Commissioners 
came was based directly upon the opening words of the will, which 
were as follows:— 

I am going to Delhi for the Darbar, therefore, I am writing the 
‘following conditions about-my property. I hope that by the grace 
of God such an occasion will not arise, but strange is the course 
of time. 

They thought that by the second sentence of the quotation “the 
testator obviously meant that he hoped that no occasion would arise 
for the will to come into operation, and as he cannot have meant 
that he hoped to live for ever,” it seemed to them “clear that he 
intended his will to have a limited operation, and that the reference 
to the visit to Delhi” showed “that the operation of the will was 
to be limited to the occurrence of his-death during that visit”. They 
found some corroboration of this in the detailed reference in the 
will to petty debts for the settlement of which directions were 
given, “a reference which was obviously made in contemplation of 
the will coming into operation almost immediately”. 

Their Lordships are unable to agree with this line of reasoning. 
The testator’s contemplated journey was, no doubt, the occasion, 
and was probably the reason of his making the will, but there is, 
in their Lordships’ opinion, nothing in the words used by him to 
indicate that the will was to cease automatically to be operative on 
his return. He may quite possibly have had it in his mind that the 
will might require revision after his return, but that would not 
make it “contingent”: the intention in such a case would almost 
certainly be that it was to remain operative until a new will was 
made. ‘The question is discussed with much care by the trial Judge 
and their Lordships agree with his reasoning. 

Before the Board support was sought for the view taken by the 
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Judicial Commissioners from portions of the oral evidence adduced 
in the case. When the testator left his home he handed over the 
will in a sealed envelope to one Sadasheo Rao Garad, with whom 
it remained till Sadasheo’s death in 1914. It then passed into the 
possession of Sadasheo’s son Ramchandra, who was a witness in the 
case. He deposed that after his father’s death the testator asked 
him for the will, but that he could not then find it, and that there- 
upon the testator said that it did not matter because the will was 


. merely to hold good while he was absent at Delhi. The trial Judge 


said that-he did not believe this man, and the appellate court does 
not even refer to his evidence. Under these circumstances, their 
Lordships can hardly be asked to place any reliance upon his state- 
ment. 

Another witness, Thakur Gajraj Singh, said the testator had 
told him that he had made “a temporary will,” and that he would 
reconsider it later and make another will. This, however, is not 
inconsistent with the view their Lordships have taken: it does not, 
they think, suggest that the will was a contingent one. This wit- 
nes again is not referred to or relied on by the Judicial Com- | 
missioners, 

One thing, however, is clear, viz., that the testator upon his 
return from Delhi, took no steps to reclaim the document from 
Sadasheo’s custody or to make anòther will, and that it was only 
upon Sadasheo’s death that he made any enquiry about it. So far 
as the testator’s intention in making the will can be deduced from 
his subsequent conduct, there is nothing to suggest that he thought 
himself to be, from the moment of his return, intestate, and so 
continued until he died. 

- For these reasons their Lordships are of opinion that the will 
Was not a contingent one, and that if not revoked, it came into 
operation on the death of Baboo Rao Dani. 

The other questions in the case, upon which the validity of 
the first respondent’s adoption depends are of considerable intricacy 
and their Lordships think that they ought not to teke upon them- 
selves the affirmance or disaffirmance of the findings of the trial 
Judge until they have been examined and pronounced upon by the 
appellate court in the ordinary way. They will, therefore, humbly 
advise His Majesty that the decree of the Court of the Judicial 
Commussioner, dated March 27, 1929, should be set aside, and the 
case remanded to that Court for the decision of all other questions 
arising upon the judgment of the trial Judge. The costs of this 
appeal must be paid by the first respondent. All other costs will 
be dealt with by the Court of the Judicial Commissioner. 

Case remanded 

Francis and Harker—Solicitors for the appellant. 

I’. L. Wilson and Co.—Solicitors for the respondents. 
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l ; Cv 
MOHAMMAD ASLAM KHAN anp orHers (Defendants) — 
Versus 1932 

FEROZE SHAH (Plaintiff) * Jase 24 


Specific Relief Act (I of ie aa 27 (6b) Contract for sale of lend— 
Vendor sels lend to ano person—Suit for specific performence— Loan Wxtcur 
Constructive notice of comtract—Trensferee mg right of pre- se 
emption—Form of decree—Mesne profits—Not clatmed—Amend- Ssnomsson 
ment of pleini. allowed. Sm 
One A, who was the owner of certain land, entered into an agree- Douman 
ment to sell it to the plaintiff and the agreed price was paid to MUITA 
him by the plaintiff. About a year later A sold the land covered 
by the above-mentioned agreement to the, appellants and received 
part of the consideration in money. The plaintiff sued A for, 
specific performance, and on the transfer being pleaded he added 
the appellants as defendants. When che appellants purchased the 
land the circumstances connected with A’s dealing with his pro- 
perty, which were known to the appellants, were such as to put 
the appellants upon enquiry, and if reasonable enquiries had been 
made by the ap ts they must have become aware of the agree- 
ment between plaintiff and A of which specific performance is 
now sought. The appellants had a right of pre-emption in the land 
in suit. 
Held, (i) that the contract could be enforced against the ap- 
pellants under Section 27(b), Specific Relief Act; (#) that the 
plaintiff should have a decree for specific performance against all 
the defendants, but it should not be enforced if within six months 
from the date of the Order in Council the appellants exercised 
their right of pre-emption and paid the plaintiff the price agreed 
in the contract; (i#) that the plaintiff should have leave to amend 
his plaint by claiming mesne profits and upon such amendment 
being made a decree for mesne profits should be passed. 
APPEAL from a decision of the Court of the Judicial Commis- 


sioner of the North-West Frontier Province. 


A. M. Dunne, K.C. and J. M. Pringle for the appellants. 

L. DeGruytber, K.C. and J. M. Parikh for the respondent. 

The following judgment was delivered by 

SR LANCELOT SANDERSON—This is an appeal by special leave gy, rescelos 
from a judgment and decree of the Judicial Commissioner of the  Sesdersos 
North-West Frontier Province dated January 18, 1930, amending 
a decree dated November 11, 1925, as well as from the decree as 
amended and the subsequent order dated June 26, 1930, in execu- 
tion granting mesne profits to the plaintiff-respondent. 

The suit was brought on May 12, 1922, by the plaintiff, K. S. 
Mian Feroze Shah in-the first instance against Mohammad Afzal 
Khan praying for a decree for possession of certain lands in the 
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villages of Ahmadabad and Narai by specific performance of an 
alleged agreement dated May 1, 1921, by means of the execution 
and registration of a sale-deed and for the recovery of the sum of 


Mo, Anan Rs.4,520 and for such other and further relief as the Court might 


vw. 


deem equitable. 


Fraom Snax The defendant, Mohammad Afzal, pleaded in his written state- 


Sit Laali 
Senderson 


ment, among other pleas, that he had parted with his rights and 
possession in the lands in the said village of Ahmadabad to M. Aslam 
Khan, Musammat Khaperai and Musammat Mashala. 

Consequently the three last named persons were added as de- 
fendants. 

They are the appellants in this appeal, and they will hereinafter 
be referred to as the appellants. 

_ Attar Singh, who was alleged to be a mortgagee, was added 
as a defendant, but it appears that the District Judge decided not 
to deal with the rights of the alleged mortgagee but to confine his 
decision to the case against the appellants. The alleged mortgagee 
has not been represented in this appeal and no question as to his 
rights has been raised before their Lordships 

The learned District Judge of Pehawae decided that the plaint- 
iff was not entitled to specific performance of the alleged contract 
but that he was entitled to recover from the defendant Mohammad 
Afzal the sum of Rs.53,900, which he held the defendant Moham- 
mad Afzal had borrowed from the plaintiff. 

The plaintiff appealed against the District Judge’s judgment 
and decree to the Judicial Commissioner of the North West Fron- 
tier Province, who, on November 11, 1925, allowed the appeal, 
set aside the decree of the District Judge and granted to the plaint- 
iff a decree for specific performance of the agreement dated May 1, 
1921, against the defendant Mohammad Afzal in respect of the 
lands mentioned in the Judicial Commissioner’s decree. He made 
no orders as to the recovery of the sum of Rs.4,520, on the ground 
that it had not been demanded in the appeal. No appeal has been 
filed by the plaintiff against the Judicial Commissioner’s order as to 
the sum of Rs.4,520, and their Lordships need not refer to this 
matter again. 

The Judicial Commissioner ordered that the costs of the appeal 
should be paid by Mohammad Aslam Khan, Musammat Khaperai 
and Musammat Mashala only. It is to be noted that haa the 
appellants were added as defendants in the suit, the plaint was not 
amended, and that consequently no relief was prayed against them, 
that the Judicial Commissioner’s decree granted specific perform- 
ance of the contract against the defendant Mohammad Afzal only, 
and that although no relief was granted agdinst the appellants, they 
were directed to pay the costs of the appeal. 

The decree of the Judicial Commissioner, to say the least of 
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it, may be described as inconsistent. In January, 1926, the plaint- 
iff applied to the District Judge for execution of the above-men- 
tioned decree, the application was to the effect that all the 
defendants in the suit should execute and get registered a sale-deed 
in favour of the plaintiff and should deliver possession of the lands 
1n sult. 

The appellants applied to the Judicial Commissioner for leave 
to appeal to His Majesty in Council against his decree of November 
11, 1925, and leave was granted in October 1926. Execution of 
the decree was stayed on the condition that the appellants should 
give security for mesne profits of the lands during the period of 
the pendency of the appeal. 

The appellants did not proceed with their appeal to His Ma- 
- yesty in Council, which was dismissed for want of prosecution on 
December 21, 1928. 

It was alleged by the appellants, but not proved, that the rea- 
son for their not proceeding with the appeal to His Majesty in 
Council, was that they were advised that the relief granted by the 
Judicial Commissioner in the decree of November 11, 1925, was 
against Mohammad Afzal only and that it did not affect the 
appellants. 

In April, 1929, the plaintiff renewed his application to the 
District Judge for execution of the decree of November 11, 1925; 
the appellants filed objections to the application. 

The District Judge, on August 26, 1929, held that the Judicial 
Commissioner in his decree used the words “a decree for the specific 
performance of the agreement against Mohammad Afzal” in a com- 
prehensive sense and that the phrase included more than the exe- 
cution of the sale-deed. He therefore decided that the decree could 
be executed not only against Mohammad Afzal but also against 
the appellants. 

Against this decision of the District Judge, the appellants in 
October, 1929, appealed to the Judicial Commissioner, and in De- 
cember, 1929, the plaintiff applied to the Judicial Commissioner 
for amendment of his decree of November 11, 1925. 

The Judicial Commissioner heard the appeal and the applica- 
tion, and on January 18,-1930, he delivered one judgment which 
covered both matters. He granted the plaintiff's application for 
amendment, holding that he had jurisdiction to make the amend- 
ment under Section 152 of the Civil Procedure Code. After the 
amendments the decree was for “specific performance of the agree- 
ment dated May 1, 1921, and for possession of the suit land against 
all defendants”. 

The Judicial Commissioner held that, in view of his decision 
that the decree should be amended as above-mentioned, it was not 
necessary for him to decide whether the District Judge in his order 


Cry. 
1932 
Mop. AsLaAmM 
KHAN 
Y. 
Feroze SHAH 


Sx Lenceloi 
Sanderson 


494 PRIVY COUNCIL [1933] 


Gv of August 26, 1929, rightly interpreted his decree of November 11, 

1932 1925, and he formally upheld the District Judge’s order, 
RE On January 28, 1930, the District Judge directed that the exe- 
Mp. Anau cution of the decree should proceed, and on November 9, 1930, the 
a plaintiff obtained possession of the lands in suit. The appellants 
Fimozx Sman applied to the Judicial Commissioner for leave to appeal to His 
cae Majesty in Council but the application was refused on June 26, 
Sanderson 1930. In his order the Judicial Commissioner held that the appel- 
Jants were bound to account for the mesne profits. Thereupon the 
appellants applicd to His Majesty in Council for special leave to 
appeal, and on November 21, 1930, leave was granted. It is ne- 

cessary to set out the exact terms of the order. 

The material part is as follows: 

(1) Leave ought to be granted to the Petitioners to enter and - 
prosecute their appeal against the Order of the Judicial Commis- 
sioner of the North West Province dated the 18th day of January, 
1930, amending the decree dated the 11th day of November, 1925, 
as well as from the decree as amended and the subsequent Order 
dated the 26th day of June, 1930, in execution granting mesne 
profits to the respondent; (2) that a stay of execution ought to 
be granted on terms that the Petitioners do give security to the 
satisfaction of the Court of the said Judicial Commissioner for 
mesne profits until the final determination of the matter and upon 
depositing in the Registry of the Privy Couficil the sum of £400 
as security for costs. 

In the first place it was argued on behalf of the appellants that 
the Judicial Commissioner had no jurisdiction to make the order 
of January 18, 1930, amending the decree of November 11, 1925, 
inasmuch as there was no accidental slip or omission within the 
meaning of Section 152 of the Civil Procedure Code of 1908 under 
which the Judicial Commissioner purported to act. ‘The section 
is as follows:— 

Clerical or arithmetical mistakes in judgments, decrees or orders 
or errors arising therein from any accidental slip or omission may 
at any time be corrected by the Court either of its own motion 
or on the application of any of the parties. 

The Judicial Commissioner stated in his judgment that there 
bad been a misconception by him of the nature of the plaint, but 
that his intention was to grant the plaintiff the relief which he 
claimed. It Was argued that the only relief which the plaintiff 
claimed in his plaint was against the, defendant Mohammad Afzal, 
and consequently that there was no accidental slip or omission and 
that the Judicial Commissioner had no jurisdiction to amend the 
decree by giving the plaintiff relief against the appellants which had 
not been claimed in the plaint. It was further urged on behalf 
of the appellants that they had abandoned their appeal to the King 
in Council against the decree of November 11, 1925, relying on 
the fact that the decree as drawn did not make them liable for 
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anything except costs, and consequently that the Judicial Com- Gm 
missioner ought not to have made the order amending the decree Toy, 
even if he had jurisdiction under Section 152 of the Civil Proce- = 
dure Code. Mp. Aram 


During the course of the argument their Lordships’ attention” _x, 
was drawn to the terms of the Order of His Majesty in Council Poom Ssnan 
by which leave to appeal was granted, and to which reference bas o, Lancelot 
already been made. It then appeared that the appellants had ob-  Seadersos 
tained leave to appeal not only from the order of January 18, 1930, 
amending the decree of November 11, 1925, but also from the 
decree as amended. It was therefore open to the appellants to 
argue on the merits that the decree of November 11, 1925, as 
amended was wrong, and the hearing of the appeal was adjourned 
to allow learned counsel to argue the appeal on that basis. 

After the adjournment the appeal was argued upon the merits 
of the case, and their Lordships propose to deal with the appeal in 
the first instance from this point of view. 

It appears that Mohammad Afzal Khan was a member of a 
well known family of Mardan in the Peshawar District. He suc- 
ceeded to a flourishing estate in the year 1915 and from that time 
onwards he seems to have been steadily dissipating it. From Au- 
gust to December,.1920, on the strength of several mortgages he 
borrowed Rs.80,000 from the firm of Attar Singh of Hoti. This 
led his relatives to apply to the District authorities that he should 
be taken under the superintendence of the Court of Wards. ‘The 
application was made on December 16, 1920. In January and. 
February, 1921, Mohammad Afzal Khan appears to have borrowed 
a further sum of Rs.60,000 from the firm of Partap Singh of Hoti. 
Apparently by this time his credit with the Mardan money-lenders 
_ was exhausted, for at the beginning of May, 1921, he approached 

K. S. Mian Feroze Shah, a Mian of Ziarat of Kaka Sahib, who lives 
at Nowshera. On May 1, 1921, he entered into an agreement with 
Feroze Shah undertaking to sell him his land in Ahmadabad and 
Narai at the rate of Rs.170 a jarib. He received Rs.12,000 in cash 
on the spot. On subsequent dates from May 27 to August 27 he 
received further sums of Rs.41,900. Under the terms of the agree- 
ment a deed of sale was to be executed and registered within a week, 
a time which was subsequently extended to a month. Mohammad 
Afzal himself raised very strong objection to being taken under 
the Court of Wards. Finally, the application, which had been 
strongly recommended by the Assistant Commissioner of Mardan, 
was rejected by the Chief Commissioner, North-West Frontier Pro- 
vince, on December 5, 1921. From that date onwards Mohammad 
Afzal, who had hitherto been in alliance with Feroze Shah, began 
to side with his relatives. On March 2, 1922, he sold his house ` 
and Hujra to Mohammad Aslam Khan, his first cousin. On April 
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3, 1922, he sold the land in Ahmadabad (which was covered by the 
above-menGoned agreement) to Mohammad Aslam Khan and his 
(Mohammad Afzal’s) step-mother and step-sister mee are the ap- 
pellants in this appeal. 

Part of the consideration of the sale of April 3, 1922, was land 


Froze Suan belonging to the appellants in the village of Kot Jhungra. On 


Ssr Leucelot 
Sanderson 


December 7, 1922, Mohammad Afzal sold part of this Kot Jhungra 
land to another first cousin Dost Mohammad Khan, and some time 
later he sold the remainder of the same land to the same cousin. 
On the issues raised in the case the Judicial Commissioner held 
(1) that Mohammad Afzal was not insane or under the influence 


_ of the plaintiff, but that he was reckless and grossly extravagant; . 


(2) that the sum of Rs.53,900 had been paid by the plaintiff to 
the defendant Mohammad Afzal; (3) that the agreement of May 
1, 1921, amounted to a legal contract capable of enforcement as 
such; (4) that the parties did intend to act upon the agreement. 

None of the above-mentioned decisions of the Judicial Com- 
missioner have been disputed in this appeal, and it therefore falls 
to be decided upon the assumption that the above-mentioned find- 
ings are correct. 

The important question arises upon the next issue considered 
by the Judicial Commissioner, viz., whether the appellants were 
protected by the exception contained in Clause (b) of Section 27 
of the Specific Relief Act, 1877. The section is as follows:— 

Except as otherwise provided by this Chapter specific perform- 
ance of a contract may be enforced against (#) either party thereto; 
(b) any other person claiming under him by a title arising subse- 
quently to the contract, except a transferee for value who has paid 
his money in good faith and without notice of the original contract. 

Their Lordships have no doubt on-the facts of this case that 
specific performance of the contract of May 1, 1921, could have 
been enforced by the plaintiff against the defendant Mohammad 
Afzal but for the fact that he had transferred the lands, covered 
by the sale of April 3, 1922, to the appellants; further, that the 
appellants are persons claiming under the said defendant by a title 
arising subsequently to the said contract between the plaintiff and 
Mohammad Afzal. The question therefore arises whether the 
appellants were transferees for value who had paid their money in 
good faith and without notice of the original contract. 

It was alleged that the appellants had paid Rs.10,000 to Mo- 
hammad Afzal before the execution of the sale-deed of April 3, 
1922. The balance of that part of the consideration, which was 
to be paid in money, viz., Rs.17,950, admittedly had not been paid. 

The Judicial Commissioner was of opinion that the passing of 
the consideration of Rs.10,000 was “a matter of some doubt” he 
did not, however, decide that it was not paid. His finding was 
that the appellants had notice of the agreement of May 1, 1921, 
between Mohammad Afzal and the plaintiffs, and that it was diff- 


A. L. J. R PRIVY COUNCIL 497 


cult to ascribe to them the character of bona-fide purchasers. He 
therefore held that the appellants were not protected by Clause (b) 
of Section 27 of the Specific Relief Act. 

Their Lordships, after examination of the evidence, are not 
prepared to hold that the sum of Rs.10,000 was not paid by the 
appellants to Mohammad Afzal, though they are not surprised at 
the doubt which was expressed by the Judicial Commissioner with 
respect to that matter. 

There remains the question whether the appellants had actual 


or constructive notice of the agreement of May 1, 1921, at the time . 


when the deed of sale of April 3, 1922, was executed. 

A question was raised as to the party upon whom the onus in 
tespect of this matter rested. Their Lordships do not consider it 
necessary to enter upon a discussion of the question of onus because 
the whole of the evidence in the case is before them and they have 
no difficulty in arriving at a conclusion in respect thereof. 

The Judicial Commissioner held that the appellants must have 
known on April 3, 1922, of the agreement which Mohammad Afzal 
had made with the plaintiff on May 1, 1921. Their Lordships are 
not prepared to hold that the Judicial Commissioner's finding in 
this respect was wrong. There was evidence upon which he might 
arrive at that conclusion. 

However that may be, their Lordships upon consideration of 
the whole evidence, both verbal and documentary, are clearly of 
opinion that the circumstances connected with Mohammad Afzal’s 
dealings with his property, which were undoubtedly known to the 
appellants, were such as to put the appellants upon enquiry, and 
that if reasonable enquiries had been made by.the appellants before 
the transaction of April 3, 1922, they must have become aware of 
the agreement between the plaintiff and Mohammad Afzal of May 
1, 1921. 

The appellants therefore cannot predicate of themselves that 
they are transferees without notice of the original contract within 
the meaning of the exception in Section 27 (b) of the Specific Relief 
Act of 1877. 

As already mentioned the whole matter is before their Lord- 
ships on this appeal, and it is open to them to make the proper order 
in view of the above-mentioned conclusions. They are of opinion 
that the plaintiff should have a decree for specific performance of 
the agreement of May 1, 1921, against the appellants as well as 
against Mohammad Afzal, subject to the appellants’ right of pre- 
emption, which will be referred to hereinafter. 

In view of the above-mentioned conclusions it is not necessary 
for their Lordships to express, and they do not express, any opinion 
upon the question whether the Judicial Commissioner on the facts 
cof this case had jurisdiction under the provisions of Section 152 
of the Civil Procedure Code, on January 18, 1930, to amend his 
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Cia decree of November 11, 1925. 
ae It was agreed by the learned counsel that the appellants had a 
- —— fight of pre-emption in the lands comprised in the agreement of 
Mp. Anau May 1, 1921. The terms upon which the decree for specific per- 
i formance should be made are in the discretion of their Lordships, 
Pmoæ Suan and they direct that the decree for specific performance already 
ae mentioned, shall not be enforced if the appellants exercise their 
(ase ey right of pre-emption and pay to the plaintiff the sum of Rs.49,380 
within six months from the date of His Majesty’s Order in Council. 
The above-mentioned sum is the amount alleged by the plaintiff in 
his plaint to be the price of the lands according to the rate fixed- 
in the agreement. If and when the said sum is paid to the plaintiff 
by the appellants, the plaintiff must give up possession of the above- 
mentioned lands to the appellants. 

There remains the question of the mesne profits. There is no 

: claim for mesne profits in the plaint, but their Lordships are of 
opinion that the plaintiff should have leave to amend his plaint by 
claiming mesne profits and upon such amendment being made a 
decree for mesne profits should be passed. The period in respect 
of which mesne profits should be allowed remains to be considered. 
The amendment of the Judicial Commissioner’s decree was not made 
until January 18, 1930, and the plaintiff obtained possession by way 
of execution on November 9, 1930. ‘The facts of this case are so 
peculiar and out of the ordinary that their Lordships are of opinion 
that the decree for mesne profits, if made after amendment of the 
plaint, should be confined to the mesne profits accruing during the 
period from January 18, 1930, to November 9, 1930. ‘The amount 
of such mesne profits will necessitate an enquiry in India, unless 
the amount can be agreed upon by the parties. 

In the result their Lordships are of opinion that the decree of 
the District Judge dated June 28, 1924, the decree of the Judicial 
Commissioner dated November 11, 1925, the decree of the Judicial 
Commissioner dated January 18, 1930, and the decree of the Judi- 
cial Commissioner of June 26, 1930, be set aside except in so far 
as the decrees contain directions as to costs, which directions shall 
stand. Further, they are of opinion that a decree should be made 
in favour of the plaintiff-respondent against Mohammad Afzal and 
the appellants for specific performance of the-agreement of May 1, 
1921, and, if the plaint be amended, for mesne profits upon the 
terms and conditions hereinbefore mentioned. 

Any directions, which may be necessary for carrying out the 
terms of the Order in Council, should be made by the Judicial 
Commissioner who will have discretion as to the costs relating to 
such directions. 

Their Lordships will humbly advise His Majesty accordingly. 
The appellants must pay to the plaintiff-respondent his costs of 
this appeal. Decree modified 
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SUBHANI 
Versus 
EMPEROR* 

Motor Velwcles Act (VIII of 1914), Sec. 16 and U.P. Motor Vebscles 
Rides of 1928, Rule 79—Permit ta ply lorry within a district— 
Route also specified—Lorry driven on road not specified in permet 
—Whether Rule 79 contravened—Rule 81—Permit omits to specify 
maximum passengers to be carried in lorry—Conviction for contra- 
vemng Rute 81 bed. 

Where the permit accorded permission for the lorry to be 
driven within the Bhadohi district and the route on which it was 
to be driven was also specified in the permit, and the lorry having 
been driven on a road not specified in the permit, the person in 
charge of the lorry was convicted under Sec. 16 Motor Vehicles 
Act for contravening Rule 79 of the U. P. Motor Vehicles Rules, 
1928, beld that the conviction was right. The words in the per- 
mit “within the Bhadohi district” are merely descriptive of the 
route specified in the permit and are therefore controlled by the 
route specified therein. ‘The permit cannot be interpreted as ac- 
cording permussion for the lorry to be driven through the Bhadohi 
district. 

Where the permit omits to specify the maximum number of pas- 
sengers that could be carried in a lorry as enjoined by Rule 81 of 
the U. P. Motor Vehicles Rules of 1928, the conviction for con- 
travening Rule 81 is bad in law. = 

CRIMINAL REFERENCE made by R. Dayar Esq., Sessions 

Judge of Mirzapur. 

The applicant was not represented. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 


The following judgment was delivered by 


IQBAL AHMAD, ].—This is a reference by the learned Sessions 
Judge of Mirzapur recommending that the conviction of Subhani 
under Section 16 of the Motor Vehicles Act (Act No. VIII of 
1914) for contravening Rules 79 and 81 of the U. P. Motor 
Vehicles Rules of 1928 by a Magistrate of the first class be 
quashed and thar the fine paid by Subhani be refunded to him. 

The facts found by the learned Magistrate are that lorry 
No. 94 was driven on the Chilh-Gopiganj Road by one Niaz 
Ahmad and that Subhani accused was in charge of the lorry. 
The permit that was granted to the owner of the lorry accorded 
‘permission for the lorry in question to ply within the Bhadohi 
district and the road on which the lorry was permitted to ply 
was also specified in the permit in the following words: “State 
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portion of the road from Bhadohi to Chilh”. The Chilh-Gopi- 
ganj Road on which the lorry was being driven by Niaz Ahmad 
was not specified in the permit. The maximum number of 
passengers and the maximum weight of goods which could be 
carried on the lorry in question were not as enjoined by Rule 81 
of the U. P. Motor Vehicles Rules 1928, specified in the permit. 
It is further to be noted that the permit was not in the revised 


form given in Schedule F of the above mentioned Rules. 


The case for the prosecution was that as the lorry was driven 
on a road that was not specified’ in the permit there was a viola- 
tion of Rule 79 of the U. P. Motor Vehicles Rules and that as 
greater number of passengers than could be taken in the lorry were 
found in the lorry Rule 81 was also violated. The learned Magis- 
trate, as already stated, accepted the case for the prosecution. He 
has now, however, while submitting his explanation to this Court, 
admitted that, in view of the omission in the permit to specify the 
maximum number of passengers that could be carried in the lorry, 
the conviction for contravening Rule 81 is bad in law. I agree with 
the learned Sessions Judge and the learned Magistrate on the point 
and quash the conviction of Subhani for violating Rule 81 of the 
U. P. Motor Vehicles Rules and direct that the fine imposed for that 
offence be refunded to him. 

It now remains to consider the propriety or otherwise of the 
conviction of Subhani for contravening Rule 79 of the U. P. Motor 
Vehicles Rules, 1928. 

Section 10 (1) of the Motor Vehicles Act provides that "the 
owner of every motor vehicle shall cause it to be registered in the 
prescribed manner” and that-the registration shall be valid in such 
area as may be specified in the certificate of registration. The words 
“motor vehicle” include a lorry, a motor bus, a motor cab etc., 
(vide Section 2 of the Act). The word “prescribed” is also de- 
fined as meaning “prescribed by rule under this Act”. The U. P. 
Motor Vehicles Rules, 1928, have been framed by the Local Govern- 
ment in exercise of the powers vested in it by Section 11 of the Act 
and the rules so framed have the force of law (vide Section 11 (3) 
of the Act). Rule 75 of the rules framed by the Local Govetn- 
ment provides that “a motor vehicle shall not be used as a public 
motor vehicle Unless it has been registered as such”. The applica- 
tion. for registration is to be in the form prescribed by Schedule 
A of the rules. The application must specify, inter alia, in the 
case of motor cabs, “the area within which the vehicle will ply” 
and in the case of motor bus or a motor lorry “the route on which 
the vehicle will ply” (vide serial Nos. 17 and 18 of Schedule A). 

In the case of public vehicles—as was the lorry in question 
—it is further provided by Rule 79 of the rules framed by the 
Local Government that, on an application being made, a permit 
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is to be granted containing inter alia “the area within which or 
the route on which the vehicle may be driven”. The permit is 
to be on a form prescribed by Schedule F. 


In the case before me, as stated above, the permit accorded 
permission for the lorry to be driven within the Bhadohi dis- 
trict and the route on which it was to be driven was also speci- 
fied in the permit. It is common ground that the road on which 
the lorry was being driven, on the date on which the offence of 
contravening Rule 79 is alleged to have been committed, was not 
specified in the permit. There is also no evidence on the record 
whether the road on which the lorry was found is or is not in Bha- 
dohi district. The learned Sessions Judge was of the opinion that 
as permission was granted by the permit to ply the vehicle within 
Bhadohi district and as it did not appear from the evidence in the 
case whether the Chilh-Gopiganj Road was not in that district, 
Subhani could not be convicted for committing a breach of Rule 
79. The learned Judge further held that “the permission for the 
entire Bhadohi district is not restricted by the further permission 
to ply on the state portion of the road from Bhadohi to Chilh.” 

I am unable to agree with the learned Sessions Judge. 

It is true that Rule 79 provides that the permit is to indicate 
“the area within which or the route within which the vehicle may 
be driven”, but the following rules in and the Schedules attached 
to the rules framed by the local Government make it abundantly 
clear that in the case of a motor bus or a motor lorry which is used 
as a public vehicle the route on which it is permitted to ply must 
be specified in the permit and that route cannot be departed from. 
Serial No. 18 of Schedule A of the rules distinctly provides that 
in the case of a motor bus or a motor lorry the route on which 
the vehicle will ply is to be detailed in the application for registra- 
tion. In the case of a motor cab it is provided by the same Schedule 
that the application is to contain the area as distinguished from the 
route within which the cab is to ply. Thus it is manifest that it was 
intended by the rules that in the case of a motor bus or a motor 
lorry the route, as distinguished from area, should be distinctly 
specified in the application for registration. Further, Rule 82 
lays down that “the owner of a motor bus shall cause to be exhi- 
bited on the vehicle the route of the ultimate destination of the 
vehicle ~” As permits have to be granted for every 
_ public motor vehicle, be it a cab or a bus or a lorry, it was pro- 
vided by Rule 79 that the area within which or the route with- 
_ in which the vehicle is to be driven is to be specified in the permit. 

If the permit is for a motor cab the area within which it is to be 
driven is to be specified. On the other hand if the.public motor 
vehicle is a lorry, as is the case before me, the route on which the 
lorry is to be driven has to be specified in the permit. 
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Turning to the permit that was granted for the use of 
the lorry in question we find that it laid down that it was to ply 
within the Bhadohi district on the route specified in the permit. 
The words “within the Bhadohi district” were merely descriptive 
of the route specified in the permit and are, therefore, controlled 
by the route specified therein. The permit cannot be interpreted 
as according permission for the lorry to be driven throughout the 
Bhadohi district. If it was the intention-to allow the lorry to be 
driven at any and every road in that district it was futile to speci- 
fy the route in the permit. The interpretation put upon the per- 
mit by the learned Sessions Judge defeats itself and I, therefore, . 
cannot accept the same. 

For the reasons given above I decline to accept the reference 
so far as the conviction of Subhani under Section 16 of the Act 
for contravening Rule 79 of the U. P. Motor Vehicle Rules of 1928 
is concerned, Let the record be returned. 

Reference rejected, 


BACHAULI (Plaintiff) 
Versus 
UDAI SINGH anD aNorHer (Defendants) * 
Pre-emption—In Kumann—Preferential right—Claimant must be a re- 
lative of the vendor within the third degree—Not merely a relative 
of the deceased husband of the vendor. 

In Kumaun a person can claim a preferential right of pre-emp- 
tion on the ground of his being a relative of the vendor within the 
third degree, but to have the preference the person (male or 
female) must be a relative of the vendor within the third degree 
and not merely a relative of the deceased husband of the vendor. 

SECOND APPEAL from a decree of A. HAMILTON Eso., Dis- 
trict Judge of Kumaun, reversing a decree of BABU JwALA PRASAD, 
Subordinate Judge of Garhwal. 


Basudeva Mukerji for the appellant. 

Miss L. W. Clarke. for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs appeal arising out of 
2 suit for pre-emption in Kumaun. The Pre-emption Act does not 
apply but the suit was brought on the basis of the customary law. 

Jawaru and Badru were two brothers after whom their widows, 
Mst. Dauli and Mst. Katgi, got possession of the estate, half and 
half. It is assumed that they were in separate possession of these 
half shares. Mst. Katgi sold her half share on November 4, 1929 
to Udai Singh and others, and the present suit was instituted in the 
first instance by Mst. Dauli for pre-emption of the same. An ob- 
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jection was taken in the written statement that Mst. Dauli had Gm 
lost all interest because of a gift made. by her in favour of her z3., 
daugher Mst. Bachauli. An application was promptly filed that 
the name of Mst. Bachauli should be substituted in place of Mst. Bacmauui 
Dauli and that Mst. Dauli should be allowed to act as the next toa Sinci 
friend of her daughter. This application was allowed. The lower 
appellate court has remarked that this procedure was somewhat Sxlamaen, C. J 
irregular, but inasmuch as the name of Mst. Bachauli was substitu- 
ted before the expiry of the period of limitation the irregularity 
cannot be fatal to the suit. 

The suit was decreed by the first court holding that Mst. Ba- 
chauli was a “kinsman” of Mst. Katgi and therefore had a prefer- 
ential claim. ‘The court also held that she was a relative of the 
vendor within the third degree. On appeal the learned Judge has 
come toa contrary conclusion. He has held that the plaintiff could 
not be regarded as a relative of the vendor within the third degree 
because she was a female and not a male and although he was of 
opinion that she was within the third degree. It seems to us that 
inasmuch as it is admitted in the plaint that Mst. Bachauli is mar- 
ried although her husband is living in the house of Mst. Dauli as 
ghar jawain, it is not possible to hold that she is a “kinsman” of 
Mst. Katgi. If Mst. Katgi has become a member of the family by 
her marriage, on the same principle Mst. Bachauli has gone out of 
the family. It is therefore wholly unnecessary to decide in this 
case whether the word “kinsman” in the record of the custom made 
by Mr. Stowell in his Land Tenure of Kumaun Division at page 
46 includes a kinswoman. 

As regards the question whether the plaintiff can claim a pre- 
ferential right on the ground of her being a relative of the vendor 
within the third degree, we are of opinion that a person would be 
a relative whether male or female. But to have the preference the 
person must be relative of the vendor within the third degree and 
not merely a relative of the deceased husband of the vendor. Mr. 
Stowell on page 47 has pointed out that the method of counting 
the degree of relationship is to count back to the common ances- 
tor treating him as No. 1. Mst. Bachauli is no doubt within the third 
degree of the father of Jawaru and Badru, but Mst. Katgi is not 
a descendant of that ancestor. We are therefore unable to hold 
that she can be regarded as a relative of the vendor within the 
third degree. 

The appeal accordingly fails and is dismissed with costs. 

Appeal dismissed 
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BASHIRAN (Applicant) 


CrvIL 

ais Versus 

pean MOTI RAM (Opposite party)* 

Feb. 20 Provincial Insolvency Act, Sec. 54—Insolvent—Transfer made with ob- 





ject of giving preference to one of rhe creditors—Freudulent charac- 
l ter of transfer—Presumption—W hen arises. 
» Jj. In case it is established by the official receiver that the object 
of the insolvent in making the transfer was to give preference to 
~ one of the creditors, the fraudulent character thereof is to be 
presumed. The mere fact that preference incidentally resulted 
, from the transfer is not enough to attract the application of Sec. 
54 of the Provincial Insolvency Act. What is required is to prove 
that the dominant motive or object of the transfer was to give pre- 
ference to such creditor. As to whether the object was to give 
preference is a matter of inference from the circumstances of each 
case and is essentially a question of fact. 
SECOND APPEAL from an order of I. B. MUNDLE Esq., Dis- 
trict Judge of Saharanpur. 


Akhter Husain Khan for the appellant. 
K. N. Katju and Bhagwati Shankar for the respondent. 
The following judgment was delivered by 
Niemal- NIAMATULLAH and BENNET, JJ.—This purports to be a 


aI f second appeal {rom an order passed by the learned District Judge 
' “of Cawnpore in the exercise of his appellate jurisdiction as Judge 
of the Court of Insolvency. It was passed on appeal from an order 
of the Subordinate Judge of that district exercising the power of 
an Insolvency Court. 


A preliminary question was raised by the learned advocate for 
the respondent that no second appeal lies. As this Court has wide 
powers of revision in cases arising under the Provincial Insolvency 
Act, the memorandum of appeal can be treated as an application 
for revision, assuming no second appeal lies. We do not consider 
it necessary to decide whether a second appeal is maintainable, as 
in view of the questions raised this Court has power to hear them 
on revision. In these circumstances we prefer to dispose of the 
case on its merits. 


The appellant is the wife of one Sher Mohammad Khan. By 
a deed, dated March 31, 1927, he transferred practically the whole 
of his unincumbered property to the appellant in lieu of her dower. 
It is not disputed that he was indebted to numerous creditors to the 
extent of nearly Rs. 20,000. One of those creditors applied on 
June 27, 1927 that Sher Mohammad Khan be adjudged insolvent. 
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He was so adjudged on January 7, 1928. The Official Liquidator 
subsequently applied for annulment of the deed of transfer dated 
March 31, 1927 in favour of the appellant on the allegation that 
the same had been executed with a view to giving preference to one 
of the creditors and was fraudulent. 


The court of first instance held, on the evidence produced in 
the case, that Sher Mohammad Khan acted fraudulently in transfer- 
‘ring his property to his wife to the detriment of other creditors. 
apse od he declared the transfer in favour of the appellant to 

voi 

The appellant preferred an appeal to the learned District Judge. 
It was argued before him that the court of first instance had ap- 
proached the case from an erroneous standpoint in that it threw 
the whole onus on the appellant. The learned District Judge exa- 
mined all the circumstances of the case and upheld the decision of 
the court of first instance. In doing so, we are satisfied, that he 
allocated the burden of proof strictly in accordance with the pro- 
visions of Section 54 of the Insolvency Act. He referred to a 
number of circumstances and inferred from them that the object 
of Sher Mohammad Khan in executing the deed of March 31, 
1927 in favour of the appellant was to give her preference over the 
principal creditor Asa Ram. Having arrived at that conclusion, 
the learned Judge presumed that the transfer was fraudulent. 

There is no dispute that the transfer in question was made 
within three months before the date of the application for insol- 
vency. lt has been found by both the courts below that Asa 





Ram held a decree against Sher Mohammad Khan for Rs, 16,000 > 


on the date of the aforesaid transfer. This decree was one for sale 
of mortgaged property belonging to the insolvent. Asa Ram had 
another mortgage on which Rs. 4,000 was due.” In a suit brought 
by the daughters of the insolvent three-fourths of the mortgaged 
property was found to belong to them and the remaining one- 
fourth was wholly inadequate to satisfy Asa Ram’s debt which 
could be recovered from the property of the insolvent. No de- 
mand was ever made by the appellant in respect of her dower debt. 
It does not appear whether any part of it was prompt. In view of 
these circumstances, coupled with the fact that the transfer is in 
favour of the wife of the insolvent, it was permissible for the courts 
below to infer that the dominant motive underlying the transfer 
was to give preference to a creditor in whom the insolvent was 
greatly interested. 

The learned counsel for the appellant has argued that the 
burden of proving the fraudulent character of the transaction 
lies on the official receiver. We do not think that this conten- 
tion is sound. Section 54 of the Provincial Insolvency Act pro- 
vides that every transfer of property made in favour of any cre- 
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ditor with a view to giving that creditor a preference over the other 
creditors shall, if such person is adjudged insolvent on a petition’ 
presented within three months after the date thereof, be deemed 
fraudulent and void as against the receiver and shall be annulled 
by the court. It is clear from this rule that in case it is established 
by the official receiver that the object of the insolvent in making 
the transfer was to give preference to one of the creditors, the 
fraudulent character thereof is to be presumed. It is true that the 
mere fact that preference incidentally resulted from the transfer is 
not enough to attract the application of the section. What is 
required is to prove that the dominant motive or object of the 
transfer was to give preference to such creditor. If this conclu- 
sion is reached, the fraudulent character of the transaction is to be 
presumed. The learned counsel for the appellant has referred us 
to several cases in which this question has been discussed. It is 
not necessary for us to examine them in detail, as in our opinion 
none of them lays down any rule different from what we have held 
it to be. The language of the Section itself is quite unambiguous and 
creates no difficulty. As to whether the object of the transfer was 
to give preference to one of the creditors is a matter of inference 
from the circumstances of each case and is essentially a question 
of fact. In the case before us the dominant motive underlying 
the transfer having been found to be to give preference to one 
of-his creditors, the transfer was rightly presumed to be fraudulent. 
The learned District Judge was of opinion that the insolvent could 
have rebutted the presumption of fraud but he adduced no evidence. 


" It is not suggested that he had not been afforded sufficient opportu- 


nity to lead evidence in rebuttal. In these circumstances, we 
think that the view taken by the learned District Judge was in 
conformity with the rule laid down in Section 54 of the Provincial 
Insolvency Act. 


This appeal must, therefore, fail and is dismissed with costs. 
Appeal dismissed 


GUR PRASAD 
Versus 
EMPEROR* 


_ Excise Act (IV of 1910), Sec. 64(c)—Licence—To sell drugs to public 


—Condition—Licensee to keep in stock sufficient number of packets 
of various sixes—Bresch of-—When established. Set 
Where the licence prescribed the sizes of packets of ganja, charas 
and bbang which the licensee was authorised to sell to the public, 
*Cr. Rev. 768 of 1932 
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and it was laid down that the licensee must have a sufficient num- 
ber of such portions wrapped in paper and sealed in his presence 


and kept ready for sale to the public at the prices authorised pro- 


vided that the licensee was not required to keep in stock any of 
the three drugs for which there was no demand, and the applicant 
having none at all of some of these denominztions was found 
guilty of an offence under Section 64(c) of the Excise Act and 
fined; beld, that on the assumption that each of the three drugs 
was in demand, the failure to keep in stock packets of every 
size would not result in a breach of the conditions of the licence 
unless it was shown that ın so doing he failed to meet a demand 
that existed, and the conviction must be set aside. 

CRIMINAL REVISION from an order of Basu KrisHna Das, 

Second Additional Sessions Judge of Gorakhpur. 
Ram Nama Prasad for the applicant. 


M. Waliullab (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

KENDALL; J.—This is an application for the revision of an 
order of the Sessions Judge of Gorakhpur, upholding the Magis- 
trate’s order convicting the applicant of an offence under Section 
64(c) of the Excise Act of 1910 but reducing the fine from Rs.51 
to Rs.10. The application has been made on the ground that the 
conviction is wrong in law, and it has also been pointed out by 
Mr. Ram Nama Prasad for the applicant that although the fine 
is a trivial one the fact of the applicant having been found guilty 
of an offence under the Act will be a serious matter to him, 
as he will not only be disqualified from holding a licence again but 
must lose the security of Rs.550 supplied by him to the excise 
department. 


He has been convicted under Clause (c) of Section 64 of the 
Act, viz., of wilfully doing or omitting to do something in breach 
of one of the conditions of the licence. When his shop was ins- 
pected it was found that he had not in stock certain of the packets 
of drugs which are detailed in condition 7 of the licence, and the 
courts have found that he committed a breach of conditions 7 to 
9, I have examined these conditions with some care, and have 
heard arguments on both sides. Condition 7 shows the different 


_sizes of packets of ganja, charas and bhang which the licensee is 


authorised to sell to the public. They range in weight from 1/48th 
of a tola to two chataks, and the prices are fixed in the same condi- 
tion for each denomination of each description of drugs. It is not 
suggested that the applicant did anything in contravention of 
condition 7 or 8. Condition 9 provides that the licensee must 
personally supervise the weighment of each kind of intoxicating 
hemp drug corresponding with the sizes prescribed in condition 
65 
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7—At is not suggested that he did not do this—and further that 
he must 
have a sufficient ‘number of such portions wrapped in paper and 
sealed in his presence and kept ready for sale to the public at the 
prices authorised provided that the licensee is not required to keep 
in stock any of the three drugs for whick there is no demand. 
The case against the applicant was that he did not have a sufficient 
number of some of the denominations detailed in condition 7, and 
that he had none at all of others. No attempt has been made to 
show what a “sufficient number” of each denomination would be 
and there was clearly no evidence to prove that he had not a 
sufficient number of any particular denomination. What was 
proved was that he had none at all of same of these denominations, 
and it was for this reason that he was found guilty of an offence 
and fined. The matter is not without importance because although 
the offence, if any, is a very technical one, it is one that might 
almost certainly be brought home to 2 number of licence-holders 
with somewhat serious consequences to them. 


Dr. Waliullah has argued that conditions 7 to 9 compel every 
licence-holder to keep in stock a “sufficient number” of each of 
the denominations named in condition 7. It is true that the proviso 
shows that if there is no demand for a particular drug it is not 
necessary for the licence-holder to keep that drug in stock, but 
it is argued that this proviso must not be interpreted to mean that 
the licence-holder is not required to keep in stock any particular 
sized packet of a drug that is in demand if he finds that there is 
no demand for that particular sized packet. But it seems to me 
clear that on the assumption that each of these three drugs was in 
demand, the licensee must be held to have carried out not only the 
spirit but the letter of the conditions on which he held his licence 
if he had in stock a sufficient number of packets to satisfy any 
demand that might be made from him for that particular drug. 
For instance, he might not have any one tola or half tola packets 
of bhang, but if he had a sufficient number of quarter tola packets 
to meet the demand the public would be satisfied, the department 
would not suffer and the condition of the licence would not, in 
my opinion, have been outraged in any way. It may be that the 
failure to keep in stock packets of some particular size would re- . 
sult in a breach of the conditions of the licence, but it would have . 
to be shown that in so doing he had failed to meet a demand that 
cxisted. Supposing for instance that there was a demand for very 
small packets of ae such as 1|48th of a tola, and he had none 
in stock he would probably not be able to supply the deficiency 
from the larger packets and thus might be held to have committed 
a breach of the licence. I cannot however agree with the courts 
below that the mere fact that he did not stock the packets of every 
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size which he was authorised to sell proves that he had) backea a, Gnana 


condition of the licence and became liable to a fine. 

I therefore allow the revision and set aside the orders of the 
courts below convicting the applicant of an offence, and I direct 
that he be acquitted and that the fine, if paid, be refunded. 

Revision allowed 


RIKHI RAM and oTHers (Applicants) 
“= Versus 
RADHE SHIAM (Opposite party)* 

Civil Procedure Code, Secs. 151, 152 and 153—Agreement—Decree based 
on—Mistake rendering agreement infructuous—Court empowered to 
make correction. 

The Court has inherent power to correct a mistake that would 
render infructuous an agreement between the parties which had 
been approved by the Court and made the basis of the decree. 

Where it was not noticed by either of the parties at the time of 
making the omise in a partition suit or by the Court in pass- 
ing the decree aH map allowed the plaintiff 2 passage of only 
11 inches wide with the result, that access to a big portion of the 
plaintiff's house was impossible, and the Munsif passed an order 
under Section 151 Civil Procedure Code directing the defendants 
to give 13 inches of land to allow the plaintiff 2 passage of 2 feet; 
beld, that the Munsif had jurisdiction to pass the order. 

Crv Revision from an order of J. K. Dar Esq., Munsif of 

Allahabad. 

Syed Majid Ali (for whom S. N. Sabai) for the applicants. 

M. L. Chaturvedi (for whom Rem Nema Prasad) for the 
opposite party. 

The following judgment was delivered by 

KENDALL, J.—This application is made on the ground that 
the learned Munsif had no jurisdiction to pass an order under Sec- 
tion 151 of the Code of Civil Procedure which had the effect of 
enlarging a passageway in the house of the plaintiff opposite party. 

The facts found by the Munsif are that in a partition suit the 

parties had come to an agreement under which part of a house was 

allotted to the plaintiff, and the house was partitioned by metes and 
bounds in accordance with that compromise and the decree based 
upon it. It had not however been noticed by either of the parties 
at the time of making the compromise or by the court in passing 

the decree that the map allowed the plaintiff a passage of only 11 

inches wide with the result that this decree “would have made 

access to a big portion of the plaintiff’s house impossible”. In 

these circumstances the Munsif passed an order which purports to 

be an order under Section 151 of the Code of Civil Procedure direct- 
*Civ. Rev. 587 of 1932 
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Crm ing the defendants to give 13 inches of land to allow the plaintiff 
Tp; -© a Passage of 2 feet. It is argued that the Munsif had no jurisdic- 
—— tion to pass this order as there was a remedy provided by the Code 
oe Ram of Civil Procedure, viz., an appeal from the decree. The Munsif 
has pointed out however that the defect in the map was not 
detected by anyone at the time when the decree was given, and 
Kendall, J. the only way in which it can be corrected now is by an order passed 
by one of the special sections of the Civil Procedure Code by 
which the court has inherent power to correct mistakes. It is 
possible that the correction might be made under Section 152 or 
153 as well as 151, but I think that there is no doubt that the 
court does possess inherent power to cotrect a mistake that would 
render infructuous an agreement between the parties which had 
been approved by the Court and made the basis of the decree. A 
Bench of this Court has approved the action of the lower court 
in somewhat similar circumstances in the case of Azizullab Khan v. 
The Court of Wards, Shabjabanpur’. I consider that the order of 
the Munsif is an eminently reasonable one and that in passing it 
he did not act without jurisdiction. The result is that the appli- 

cation fails and i is dismissed with costs. 


ee SHIAM 


Application dismissed 
11932 A L. J. 784 


Crm = MAKHAN LAL anb ANOTHER (Plaintiffs) 
T VETSHS 
De SUJAN AND oTHERS (Defendants) * 
Feb. 13 Co-sherer—Joint land—Cattle shed and cnclosure in exclusive possession 
== of a co-shsrer—Additions to cattle-shed—-When other co-sharers 
Bennet, J. entitled to relief of demolition. 

Where a co-sharer in an agricultural village is in exclusive pos- 
session of an old cattle-shed and enclosure for cattle on joint land, 
and within that enclosure there has been an addition to the cattle- 

ey shed, the addition also being used for cattle, and there is no find- 
= * ing that he built on land in excess of what would come to him on 
partition, the other co-sharers are not entitled to any relief of 
demolition. 
Case law discussed. 

SECOND APPEAL from a decree of Banu Buacwan Das, 
Additional Subordinate Judge of Muttra, confirming a decree of 
Mautvi MUHAMMAD Manzoor AHMAD Kuan, Munsif of Maha- 
ban. 

G. S. Pathak for the appellants. 

S. C. Das for the respondents. 


The following judgment was delivered by 


Bennet, J _ BENNET, J.—This is a second appeal by the plaintiffs whose 
= *S. A. 522 of 1930 
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suit was dismissed by both the lower courts. The plaintiffs are 
co-sharers in an agricultural village and they sued for the demoli- 
tion of a ‘nohra’ or cattle-shed alleged in the plaint to have been for 
two months under construction by the defendants in front of 
another ‘nohra’ built about a year before the plaint. 

The plaint also claimed damages for their share of a farash 
tree alleged to have been cut by the defendants. ‘The defence was 
that the ‘nohra’ was 50 or 60 years old and that the defendants were 
also co-sharers in the village and the ‘abadi’ had not been partition- 
ed. The Munsif found that the defendants were also co-sharers 
in the Khewat numbers in which the plots in dispute lie, so the par- 
ties are joint owners of the land in question. He made a local ins- 
pection and found: 

I am further inclined to think that the entire building is not 
a new one. There are two apartments in it. The inner one ap- 
peared to me at the time of inspection as an old building of some 
years standing. It seems to have been built after the partition 
of 1915 and possibly it is not more than 12 years old. The outer 
portion which consists of che gateway in the middle and the two 
rooms one on each side is a fairly recent building and does not 
seem to be more than 2 few months old. 

The patwari who is a plaintiffs’ witness had to concede that 
the enclosure had been made more than five years ago. The lower 
court has adopted the findings of the Munsif and has adopted his 
view of the law which was stated as follows: 

One of the several joint owners és not entitled to erect a building 
on the joint property although it causes no direct loss to the other 
co-sharers, but where one of the co-sharers has enjoyed peaceable 
exclusive possession over a portion of the joint land he cannot be 
ousted and the remedy open to the other co-sharers is to sue for 
partition: Rem Haerekb Pande v. Amin Singh, A. I. R. 1923 
All. 446. 

The Munsif decreed damages for the tree so that is not in ap- 
peal. The lower appellate court found: 

From the evidence it appears that the respondents’ enclosure is 
old and it is within that enclosure that the new constructions have 
been made. ‘This being so there are no good reasons for demolish- 
ing the buildings. A co-sharer is fully entitled to build within 
his compound and so long as he does not encroach upon any new 
site he would not be disturbed. i 

The second ground of appeal argues that the constructions 
should be demolished as there is no finding that they are over 12 


years old, the fifth ground argues that even if the entire house- 


was not new the extensions were liable to be demolished and the 
sixth ground argues that a co-sharer has no right to change the use 
of the land in his exclusive possession. Argument was not made 
on other grounds. Learned counsel for appellant first referred to 


Shadi v. Anup Singh. In that case “The suit was brought within ~ 


1L L R. 12 AlE 436 . 
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three or four days after the defendant had commenced to erect his 
kachcha buildings”. “An interim injunction was granted in the 
case”. The learned Chief Justice stated on page 438: 

AH that we have got to consider is chat almost instantly on the 
unlawful attempt of the defendant to appropriate, and, in fact, to 
make partition on his own behalf, one of the co-sharers invoked 
the assistance of the civil court to prevent the defendant from in- 
terfering with his rights as co-sharer. In my opinion the plaintiff 
is entitled to a perpetual injunction. I would dismiss the appeal 
with costs. 

Straight, J. also found: 

But upon the facts as found by the learned Judge, I cannot say 
that he has exercised 2 wrong discretion in granting the injunction, 
and I therefore dismiss the appeal with costs. 

The ruling therefore was based on the fact that the plaintiff 
had obtained an injunction within three or four days of the de- 
fendant beginning to make constructions. That fact is not present 
in the case under appeal. On page 437 the learned Chief Justice 
set out the facts which would entitle plaintiff to have buildings 
demolished: 

he found that the defendant was building upon land which was in 
excess of the share that would come to him on partition, and that 
on partition the plaintiff could not be adequately compensated. 
Now this finding of fact would in my judgment have entitled the 
plaintiff to a mandatory injunction to pull down the buildings even 
if they had been built, assuming that chey had been built without 
the acquiescence of the plaintiff 

The present case differs because there is no such finding that 
the defendant has built on land in excess of what would come to 
him on partition. Therefore on the principle of this ruling the 
plaintiff is not entitled to demolition of the constructions of defen- 
dant. 

Learned counsel next referred to a very brief ruling which pur- 
ports to follow Shadi v. Anup Singh.? This is Ganga Prasad v. Chun- 
ni Lal’. ‘The facts in that case differ fram the facts in the present 
case as in the present case the finding is that the new constructions 
have been made within an old enclosure of the defendants. In the 
ruling there was merely the erection of a new sebdari on joint land 
of the parties. The court held that it was not necessary to prove 
direct logs to other co-sharers, and ordered demolition. Reference 
was next made for appellant to a single Judge ruling reported in 


-Sheo’Harakh v. Jai Gobind.‘ 


‘ .On page.710 it is stated: z 
¿© » The principle to be applied in this case is whether the erection of 
the building by the a ant is in keeping with the method of ex- 
"clusive possession hicliezto enjoyed by the appellant. -If so, there 
` ‘should be no, interference, the other co-sharers having allowed the 
"12 AlL 436 -- *18 All. 115 
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appellant to occupy exclusively in a certain way must be deemed to 
have consented in advance to any use of the land consonant with 
the exclusive possession permitted. In the present case however 
che appellant is attempting to build a sitting room on land hitherto 

-merely used for troughs for cattle. This is to alter the character 
of the appellants’ exclusive possession. 

Now in the present case the finding is that there is an old cat- 
tle-shed and enclosure for cattle, and that within the enclosure there 
has been an addition to the cattle-shed, the addition also being used 
for cattle. The method and character of the exclusive possession 
of the defendants over the land inside the enclosure has not alter- 
ed, as the land has all along been possessed for use for cattle. On 
the principle of this ruling also the plaintiffs are not entitled to any 
relief of demolition. 

Reference has also been made by learned counsel to a ruling 
reported in Lachmi v. Ganga Din.” It was alleged that this case 
was similar to the present case. On page 93 there is a reference in 
the judgment of Richards, J. to the effect that the land on which 
defendants built had been in use of defendants, But in the judg- 
ment of the Bench which heard the Letters Patent Appeal there is 
no mention of this fact, if it were really a fact, and the judgment 
therefore is not an authority on the point in question. In the 
present case it has been definitely found by the lower appellate 
court as follows: “From the evidence it appears that the respon- 
dents’ enclosure is old, and it is within that enclosure that the new 
constructions have been made.” This finding differentiates the 
present case from the ruling in 5 A. L. J. 93. Reference 
was also made to Raten Barbai v. Kishen Deit, but that 
was a case of a plaintiff-zamindar suing 2 defendant tenant, and 
not a case between two co-sharers. I consider that no case has 
been made out for appellants and I dismiss this appeal with costs. 

Appeal dismissed 


IS ALJ 93 *1933 A. L J. 56 


SIFAT ALI KHAN anp oTHERS (Defendants) 
Versus 
SYED ALI MIAN AND ANOTHER (Plaintiffs) * 
Mosque—Abmadysa Mobammedens—Right to offer up prayers with re- 
gular congregation bebind recognised Imam only. 


Mohammedans of the Abmadya sect are entitled to enter a 


Sunni mosque if they please and to offer up prayers with the re- 
gular congregatiom behind the Imam chosen by the members ‘of 


the congregation, but they are not entitled to pray in a-separate _ 
congregation behind an Imam of their own in a mosque which 


has always been used by orthodox Mohammedans. - 
"S. A. 83 of 1930 
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Hakim Khalil Abmed v. Malik Israfil, 2 P. L. J. 108=37 I. C. 
302 folowed. , 
SECOND APPEAL from a decree of Basu Preo NATH GHOSE, 
District Judge of Shahjahanpur, modifying a decree of Basu Ma- 
HESHWAR Prasap, Additional Subordinate Judge. 
Syed Majid Ali and H. M. Zakir Ali for the appellants. 
M. Nasim and N. C. Sen for the respondents. 


The judgment of the Court was delivered by 


Kine, J.—This appeal arises out of a suit for a declaration that 
the plaintiffs are Mutwallis and Imams of a certain mosque situat- 
ed in Shahjahanpur city, and they have for more than 25 years been 
saying nemaz as members of the Ahmadya community, and that 
the defendants and all other non-Ahmadis have on no account any 
right to offer their prayers in congregation led by some other Imam. 
The second relief was that a perpetual injunction be issued to the 
defendants and all other non-Ahmadis restraining them from doing 
any act which might cause interruption in the offering of prayers 
and in the performance of other religious functions while the plaint- 
iffs and others of their faith are saying nemaz in the mosque. 

It appears that the mosque in suit was built long before the 
Abmadya sect was founded. The sect was founded by one Mirza 
Ghulam Ahmad of Qadian in the Punjab about the year 1888. 
He proclaimed himself a prophet and a sect of his followers was 
founded. The plaintiffs in the present suit used to be orthodox 
Sunni Muhammedans but it appears that about 25 or 30 years ago 
they became followers of the Ahmadya sect. ‘Their case was that 
they had all along been leading prayers in this mosque and that 
other Muhammedans who did not adopt the tenets of the Ahmadya 
sect had ceased to come and so the mosque had practically been fre- 
quented only by members of the Ahmadya sect. Recently certain 
of the Sunnis had created disturbances when the plaintiffs were 
leading prayers according to their ritual. 

The learned Munsif found that the plaintiffs had failed to 
prove that they were ever Mutwallis of the mosque; he further 
found that they failed to prove that plaintiff No. 1 had ever any 


` legal right to officiate as an Imam. It appears that the plaintiff 


No. 1 had officiated as Imom on certain occasions but he was not 
the exclusive Imam and the congregation used to choose any of the 
members present to lead the prayers. In any case, the plaintiff 
had not established any exclusive right to lead the prayers as Imam. 

It was also found that the plaintiffs have failed to prove any 
legal right to compel the contesting defendants not to offer prayers 
behind any one who was not 2 member of the Abmadya sect. On 
these findings the trial court dismissed the plaintiffs’ suit. — 

The plaintiffs appealed and the learned District Judge while 
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upholding the findings of the trial court has granted the plaintiffs 
an injunction restraining the defendants and all other non-Ahmadis 
from saying or doing anything which may cause interruption in 
the performance of namaz and other religious functions by the 
plaintiffs-appellants and other Ahmadis while they are present in 
the mosque for the purpose of the said performance. 

The defendants come to this Court in second appeal and urge 
that the court below was wrong in granting to the plaintiffs the 
injunction specified. 

On the facts found, namely, that the plaintiffs have failed 
to establish any exclusive right to lead the prayers as Imams, and 
that they are not Mutwallis of the mosque in question, and that 
the mosque in question was founded by Sunnis long before the 
foundation of the Ahmadya sect, it is clear that the plaintiffs have 
failed to establish the exclusive claims which they set up in the 
first relief claimed in the plaint. The only question is whether 
the plaintiffs are entitled to any relief at all, owing to the fact 
that the opposite party had contested their right to offer up prayers 
in the mosque on the ground that they were not Muhammedans, 
and if so, what form of declaration or injunction should be granted 
to them. ‘The learned advocate for the appellants has referred us 
to the case of Hakim Khalil Abmad v. Malik Israfil and Malik 
Israfil v. Hakim Khalil Abmad* in which the facts were somewhat 
similar. It was held in that case that the sect known as Ahmadis 
or Kadianis are Mohammedans notwithstanding their pronounced 
dissent on several important matters from the orthodox Moham- 
medan faith. The dispute in that case also related to the right of 
Ahmadis to worship in a Sunni mosque. It was held that the Ka- 
dianis are entitled to enter a mosque if they please and offer up 
prayers with the regular congregation behind the recognised Imam 
but they are not entitled to pray in separate congregation behind 
an Imam of their own in a mosque which has always been used 
by orthodox Mohammedans. It is objected that the injunction 
granted by the court below goes much further than the declaration 
which was given in the case cited. The injunction enables the 
plaintiffs who are of the Ahmadya sect to offer up prayers as a 
separate congregation behind an Imam of their own. This was 
not allowed in the case cited and in our opinion the decision in that 
case was fair and sound. The plaintiffs in the present case set up 
exclusive rights which they have failed to establish. The learned 
advocate for the appellant does not, for the purposes of the appeal, 
contest the point that the plaintiffs are Mohammedans and are as 
such entitled to offer up prayers in the mosque. He objects to the 
superior position which has been given to the plaintiffs under the 

ié 72 P. L. J. 108 ` à 
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terms’of the injunction. He would have no objection if a decla- 
ration were given to the plaintiffs on the lines of the declaration 
given in the case cited. 

It has been argued for the respondents that their right to enter 
the mosque as Mohammedans has been contested and it is neces- 
sary that they should be given an injunction to restrain the de- 
fendants from any interference in the future. In our opinion no 
injunction is necessary, certainly not any injunction in the terms 
granted by the court below. ‘The plaintiffs did not, in so many 
words, claim any declaration of right to offer up prayerg in the 


mosque simply in the capacity of Mohammedans, They claimed 


a declaration of exclusive right to lead prayers as Imam and to 
exercise the authority of Mutwallis. In order to avoid further 
disputes, however, we think that it would be advisable to give the 
plaintiffs a declaration on the lines granted in the case cited. That 
is to say, the plaintiffs’ right to offer up prayers in the mosque as 
Mohammedans should be recognised but only subject to certain 
conditions. We, therefore, allow the appeal to this extent that 
we set aside the injunction granted by the court below but we 
substitute a decree declaring that the plaintiffs are entitled to enter 
the mosque if they please and to offer up prayers with the regular 
congregation, behind the Imem chosen by the members of the 
congregation, but they are not entitled to pray in a separate 
congregation behind an Imam of their own. 

As the appellants have substantially succeeded we order that 
the appellants should have their costs throughout, with the excep- 
tion of the expenses incurred in examining Muhammad Kitayat 
Ullah and Shukrulla’s son Habibullah, witnesses. 

The cross-objection is not pressed and is concluded by the 
findings of fact; it is therefore dismissed with costs. 


Appeal allowed in pert 


AKHTAR HUSAIN KHAN AND ANOTHER (Defendants) 
: VETSUS 
THE COLLECTOR OF DISTRICT BAREILLY AND OTHERS 
(Platntiffs)* ` 
Easements Act (V of 1882), Sec. 15—Person making payment for nse 
of land—No right by prescription. 

Where a person makes a payment for the use-of land, such user 
is by license and is not a user by right, and it is only a user by 
right which can give rise to a right by prescription within the 
meaning of Section 15 of the Easements Act. The use of certain 
land by cartmen crossing it on payment to the defendants does 
not give rise to any prescriptive right because by making such 

-*§. A. 196 of 1930 
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a payment the cartmen acknowledge the title of the persons to 
whom they pay. 
SECOND APPEAL against the order of F. Rusramyi Esq., Sub- 
ordinate -Judge of Bareilly. 


Akhtar Husain and Mukhtar Abmad for the appellants. 
Mobemmad Ismail (Government Advocate), S. N. Seth and 
G. S. Pathak for the respondents. | 


The following judgment was delivered by 


BENNET, J.—This is an appeal by defendants Nos. 1 and 2 
against a decree of the lower appellate court. The plaintiffs sued 
for and obtained a decree from the court of first instance declaring 
that for carts, horses and pedestrians to reach the plaintiffs’ shop 
in the disputed chowk there is a right of passage from the west 
through the Sarai road over the phar of the shops of defendants 
Nos. 1 and 2 and for perpetual injunction against defendants Nos. 
1 and 2 ordering them to open that passage from any place they 
think convenient and never to block the passage again. The 
plaintiffs were granted costs against defendants Nos. 1 and 2, and 
defendants Nos. 3 and 4 were ordered to bear their own costs. 
Defendants Nos. 1 and 2 appealed to the lower appellate court. 
That court amended the decree to-the effect that the plaintiffs, in- 
cluding defendants Nos. 3 and 4, would give 20 feet along the main 
road as an entrance at the place most convenient to them, presum- 
ably from the east corner of defendants Nos. 1 and 2’s small shop 
on the main road and defendants Nos. 1 and 2 will give 20 feet 
along the small road at the place most convenient to za Parties 
will bear their own costs throughout. Defendants Nos. 1 and 2 
have come in second appeal to this Court and an issue was remitted 
to the following effect:— E 


have the plaintiffs acquired an easement of right of way over the 
land of defendants Nos. 1 and 2 from the Sarai Ahmad road on 

= the west to the shops of the plaintiffs: by user for a period of 
20 years? 

The finding of the lower appellate court is in the negative. 

It is contended, however, by learned counsel for the plaintiffs 
that the finding is defective. The finding on remand states: 

My finding on this issue therefore is that any right that the 
plaintiffs may have acquired has been defeated by obstruction 
on the part of the appellant for more than two years prior to the 
filing of this suit. 

The learned counsel contended in regard to this that the court 
should have come to a clear finding as to whether a right of ease- 
ment had been acquired at some period by user for 20 years. But 
Section 15 of the Easements Act lays down: 

Each of the said periods of 20 years shall be taken to be 2 period 
ending within two years next before the institution of the suit 
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wherein the claim to which such period relates is contested. 
We are, therefore, concerned in this case, which is a case claiming 
a right of easement for the plaintiffs, with a period of 20 years 
which is to end within two years of the present plaint. It is of 
no importance to the present suit whether there was or was not a 
period of 20 years’ user at some period beyond two years before 
the present plaint. It is obvious, for instance, that a period of 
20 years’ user in the fifteenth century would have no bearing on 
the present suit. The lower court has found that there was no 
period of 20 years’ user ending within two years of the plaint, and 
therefore the plaintiff has not established a right of easement by 
prescription within the meaning of Section 15 of the Indian Ease- 
ments Act. Some further argument was made by the learned 
counsel in regard to a finding of fact which was expressed as fol- 


lows:— 


the issue however on which I am required to give a finding clearly 
relates to Section 15. Some passages are referred to, for instance, 
in the cross-examination of Khudayar Khan, which it is contended 
go to show that the fees were charged for the use of the strip 
of land (phar) and not for crossing over it. There does how- 
ever appear to me to be definite evidence that the right to cross 
this strip had been obstructed for some years back by Rasul Baksh. 
The statement of Khudayar Khan is quite clear on the point. 

The learned Judge had before his mind the argument now 
put forward by learned counsel for the plaintiffs-respondents to 
the effect that there was a payment by a defendant who is stated 
to be Rasul Baksh for the use of a strip of land and not for crossing 
it, But the Judge found on the facts that it was for crossing the 
strip of land that the payment was made, and that there was the 
obstruction by the defendants of the crossing of the land in ques- 
tion. Such an obstruction shows that there was not an user “as of 
right without interruption” within the meaning of Section 15 for 
the term in question. Where a person makes a payment for the 
use of land, such user is by license and is not a user by right, and 
it is only a user by right which can give rise to a right of prescrip- 
tion within the meaning of Section 15 of the Easements Act. The 
use of the land by cartmen crossing it on payment to the defendants 
does not give rise to any prescriptive right because by making such 
a payment the cartmen acknowledge the title of the persons to 
whom they pay. This is a common mistake in the law of prescrip- 
tion. I hold therefore that the appeal succeeds and that the 
plaintiffs have not acquired a right of easement over the land in 
question. Accordingly I set aside the decrees of the lower appel- 
Jate court and dismiss the suit of the plaintiffs with costs through- 
out in favour of defendants Nos. 1 and 2 appellants. 

Some argument was made on behalf of defendant No. 3 res- 
pondent, and it was claimed by learned counsel that he was not a 
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necessary in this appeal arid that he should get his costs from 
ade ‘New 1 and 2, appellants, The position of defendant 
No. 3 has been already noted in regard to the decrees in question. 
Defendant No. 3 was not interested to contest the ap of de- 
fendant Nos. 1 and 2, as in this appeal defendants Nos. 1 and 2 
asked that this Court should set aside all the decrees of the courts 
below and dismiss the suit of the plaintiffs. Defendant No. 3 
was therefore a proforma respondent. It was not necessary for 
defendant No. 3 to enter any appearance in this Court, and the 
learned counsel appearing for defendant No. 3 admits that he has 
not contested the appeal. His appearance here before me appears 
to have been due to another appeal which is not connected with 
the present appeal and which has been already disposed of, S. A. 
No. 1236 of 1929 by Bhairon Singh, defendant No. 3. Under 
these circumstances, I hold that defendant No. 3 should pay his 
costs in this Court and should pay his costs in the court of first 
instance. As regards the costs in the lower appellate court I have 
already held in S. A. No. 1236 of 1929 that defendants Nos. 1 and 
2 should pay the costs of defendant No. 3 in the lower appellate 


court of defendant No. 3 in that appeal in this Court for reasons 


therein stated, and that order stands. 
Decree set aside 


KIROTI AND ANOTHER (Defendants) 
HS 


vers 
BEHARI LAL (Plaintiff) * 

Civil Procedure Code, Schedule I, Peras. 12 and 14 and Limitation Act, 
Art. 158—Application wader Pare. 12 or 14—Whetber Art. 158 
applies. 

An application under Para. 12 or 14, Schedule Il, Civil Proce- 
dure Code praying for the modification or the remission of an 
award is not barred by the 10 days’ limitation prescribed in Art. 
158, Limitation Act, which applies only to applications under 
Para 15. 

n Hamidi Appayys v. Yaden Venkataswami, 47 L C. 597 relied on. 

Cıva Revision from an order of MAULYVI SIRAJUDDIN, Munsif 
of Khurja, 

Gopi Nath Kunzru for the applicants, 

B. Malik for the opposite party. 

The following judgment was delivered by 

Baypal, J.—Parties to the present revision agreed to refer the 
matter in dispute between them to arbitration. ‘This submission 
was made after the suit had been filed in the court below. ‘The 
arbitrator submitted a long award in which he says that the plain- 


*Civ. Rev. 491 of 1932 
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tiff had managed to get a blank document from the defendant which 5 
was scribed three years after, that the plaintiff’s suit was absolutely ‘a 
frivolous and that, therefore, in his opinion, the suit ought to be~ 
dismissed with costs. The award seems to end here and two small 


Bernier Lar lines are drawn. ‘Then there is another paragraph in which it is 


Bajpel, J. 


stated that the arbitrator and the ‘hazrin jalsa’ (I am not in a posi- 
tion to understand what this expression means) make a prayer to 
the court that Rs.184 should be decreed against the two defendants 
with certain conditions. 

Objections were filed to this award on behalf of the plaintiff. 
A rejoinder was filed on behalf of the defendant on January 2, 
1932 (paper No. 102-C), in which amongst other things it was 
stated that the decision of the arbitrator allowing Rs.184 to the- 
plaintiff was outside the scope of reference and, therefore, that part 
of the award should be ignored. 

When the time for deciding the objections filed by the plain- 
tiff came, the plaintiff agreed to abide by a special oath administered 
to the defendant. The defendant took that oath and according 
to his statement the objections filed by the plaintiff were dismissed. 
The court below then proceeded to pass a decree in terms of the 
award and incorporated in its decree the provisions regarding 
Rs.184. 


In revision before me it is contended that the court below was 
wrong in giving a decree to the plaintiff for a sum of Rs.184 in 


respect of a matter which was not the subject-matter of the suit, © — 


and which was never referred to the arbitrator. It is also argued 
that the arbitrator’s decision on that point amounts only to a 
recommendation and not ah award. I am not in agreement with 
this latter contention of Mr. Kunzru,. because the mere fact that 
an arbitrator chooses to submit his opinion in language polite and 
respectful, does not take his opinion outside the category of an 
award. On the other point, however, a lot can be said. „Mr. 
Malik on behalf of the opposite party has argued that the arbitrator 
was within his rights in giving a decision regarding the Rs.184. 
I am not in a position to adjudicate upon that point, because I have 


‘not bad the benefit of the opinion of the court below on that point. 


Mr. Malik further contends that the application of the defendant 
was filed more than 10 days after the filing-of the award, and con- 
sequently was barred by time under Article 158 of the Limitation 
Act. My view is that an objection under Paragraph 12 or 14 of the _ 
Second Schedule to the Civil Procedure Code is something different 

from an objection under Paragraph 15, and Article 158 applies only 
to objections under Paragraph 15, where the application is to set 
aside the award completely. Where a prayer is only for the modifica- 
tion or the remission of the award, the prayer comes within Para- 
graph 12 or Paragraph 14, and consequently Article 158 is not 
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. applicable < I'am spe in my view by the case of Hamidi 


Appaya v. Yadan Venkataswami' and the case of K. Hyder Sabeb 
v. N. Giris Chettiar? The application of the defendant dated 
January 2, 1932, was an application not for setting aside the award 
but for ignoring a portion of it and modifying it accordingly and 
is not barred by the 10 days’ limitation prescribed in Article 158. 
The court below has not considered that matter at all and in 
not considering a matter to which its attention was drawn, it has 
acted with material irregularity in the exercise of its jurisdiction, 
and the decision of the court below is liable to be set aside in re- 


vision. The case of Aijaz Ali v. Zobra cited by Mr. Malik is not - 


to the point and is easily distinguishable. I am not in a position, 
however, to say whether the objection of the defendant contained 
in his application of January 2, 1932, was seriously pressed before 
the court below or not, and whether there is any force in it or not. 
The court below is the best Judge to adjudicate upon that point. 
For the above reasons I set aside the decree of the court below 


- and remand the case to that court for decision according to the ob- 


servations contained in my judgment. Costs here and heretofore 
will abide the event. 
Case remanded 
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SURAJ PAL SINGH (Plaintiff) 
versus 
JAWAHAR SINGH (Defendant)* 
Ges Act (III of 1926), Sec. 3, Cl. (4)—Sayar—Deftnition of —Not 
exbaustive—"W eighment dues” —To be classed as Sayar”. 
“Weighment dues”, which are monetary payments made by the 
-person who is licensed by the land-holder or the lambardar to 
exercise his profession of weighing the goods of the tenants within 
the Zemindari of the licensor, come within the definition of 
‘Sayar’ in Sec. 3, Cl. (4) of the Tenancy Act. The definition 
af ‘Sayar’ as given in Sec. 3 (4) is not exhaustive. 
REFERENCE made by the Collector of Aligarh. 
~ N: P. Asthena for the applicant. ° 
The opposite party was not represented. 


The judgment of the Court was delivered by 


.MUKERJI, A. C. J.—This is a reference by the Collector of 
Aligarh under Section 267 (2) of the Agra Tenancy Act in the 
tolowing circumstances:— 

The plaintiff, Raja Suraj Pal Singh, brought a suit for re- 
covery of certain weighment dues from the defendant on the alle- 
gation that the defendant took a lease for the dues for 1335 Fasli 

*Misc. Case 562 of 1932 
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in the village of Kailaura and failed to pay the said dues as agreed 
upon. ‘The suit was filed in the first instance before the Munsif 
of Agra who returned the plaint for presentation to the proper 
court, the learned Munsif being of opinion that the suit was cogni- 
zable by the revenue court inasmuch as the weighment dues were in 
the nature of a sayer income. The learned Assistant Collector who 
heard the suit decreed it in part. No question of jurisdiction was 
raised before the learned Assistant Collector. 


An appeal was filed before the Collector of Aligarh who, be- 
ing of opinion that the claim did not fall within the definition of 


““sayar income”, “allowed the appeal”, but he did not say whether 


he dismissed the suit or whether he directed the plaint to be returned 
to the plaintiff for presentation to the proper court. ‘The learned 
Collector evidently overlooked the very salutary provision of Sec- 
tion 267, Sub-section (2) which says that where once a civil court 
or a revenue court directs that a plaint should be returned for pre- 
sentation to a revenue court or to a civil court, the court 
receiving the plaint, if it disagrees with the former court, 
should submit the record with a statement of its reason 
for disagreement, to the High Court. If this procedure had 
been followed by the learned Collector, his ultimate decision would 
have been in accordance with the decision of this Court. How- 
ever, as we have said, the learned Collector “allowed the appeal”. 
A revision was filed before the Board of Revenue but, as we un- 
derstand the practice is, it was presented before the Commissioner 
to be forwarded to the Board of Revenue. The Commissioner want- 
ed to follow the procedure laid down in Section 267, Sub-section 
(2), and, therefore, directed the Collector to make the reference. 
The reason probably was that the Commissioner, ag Commissioner, 
was not properly seized of the case, and it was in the court of the 


“Collector that the question of jurisdiction had been raised. The pro- 


cedure adopted by the learned Commissioner cannot perhaps -be 
strictly justifiable by the letter of the law, but we think that in 
substance it was right. We accordingly entertain the reference. 
We may note that the learned Collector in his letter of reference 
is not quite accurate when he says that the “‘revisional application 
was dismissed by the Commissioner on July 29, 1932”. We have 
got that order of the Commissioner before us. There is nothing in 
it to suggest that the Commissioner has dismissed the revision. ‘To 
start with, it would not be for the Commissioner to dismiss the peti- 
tion of revision inasmuch as it is for the Board of Revenue to pass 
the final orders and, secondly, the Commissioner nowhere says that 
the petition should be dismissed. If the petition had been dismiss- 
ed, we would not probably have taken ag trouble to go into the 
merits of the case, because our opinion is meant to be a guide to 
revenue or civil court as the case may be, and it is not to be given 
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merely as a matter of academical interest. Cava. 
Coming to the merits of the case, it appears to us that the ar 
weighment dues do come within the definition of “sayar” as con- — 
tained in Section, 3, Clause (4) of the Agra Tenancy Act. It will Sumas Pat 
be noticed that the definition of “sayar” as given there is not ex- a 
haustive. It is only illustrative. It runs as follows:— JAWAHAR 


‘Sayar’ includes whatever is to be paid or delivered to a land- Smon 


ee 


holder by a lesseé or licensee on account of the right of gathering Maker} 
produce, forest rights, fisheries, tanks not used for agricultural 4 c, J. 
purposes, the use of water for irrigation, whether from natural 
or artificial sources, or the like. 
As we understand the expression ‘“weighment dues” it is 
money paid by the person who is licensed by the land-holder or the 
lambardar to exercise his profession of weighing the goods of the 
tenants within the zemindari of the licensor. The licensee in ply- 
ing his profession uses the land of the zemindar, and, therefore, 
he is called upon to pay some compensation to the zemindar. The 
majority of the people living in a village are agriculturists and 
mostly deal in agricultural produce -that is weighed by the 
weighman, the licensee. In the circumstances, we are of opinion 
that we ought to class the weighment dues as “sayar”. This ac- 
cordingly is our opinion on the reference. 
We direct that a copy of this judgment under the seal of the 
Court be sent to the learned Collector of Aligarh for his informa- 
tion. 
Nobody has appeared on the other side and we make no order 


as to costs of the reference. Reference answered 
KING-EMPEROR ere 
Versus aes 





General Clauses Act (X of 1897), Sec. 26—Trial of accused under Arms Jen. 11 
Act end under Sec. 411 Indian Penal Code—Sec. 26 no bar. 
Section 26 of the General Clauses Act does not act as a legal Basras, J. 
bar to two trials, one under the Arms Act and the other under 
Section 411 Indian Penal Code inasmuch as the act or omission 
: which constitutes the offence under the two enactments is not 
the same—the act or omission which constitutes the offence under 
the Arms Act is the possession of a revolver without a license, 
and the act or omission which constitutes an offence under Sec- 
tion 411 Indian Penal Code is the possession of an article which is 
stolen with the knowledge or belief that it is stolen—and the 
accused can be punished in both the trials. 
CRIMINAL APPEAL from an order of MAULVI FARIDUDDIN 
AHMAD KHAN, Sessions Judge of Bijnor. 
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Vishwa Mitra for the appellant. 
` Sankar Seren (Government Pleader) for the Crown. 
The following judgment was delivered by 
Baypat, J.—This appeal is connected with criminal appeal No. 
848 and I propose to deliver a consolidated judgment in both 
appeals. It appears that Pt. Harsarup, Sub-Inspector of village 


Chandpur was conducting an enquiry in connection with a cattle 
theft in village Ismailpur on May 2, 1932. It became necessary 


' for him at one stage of the enquiry to send for the chaukidar and 


the chaukidar was accordingly sent for. ‘There was some delay 
in the arrival of the chaukidar and on questioning the chaukidar 
the latter replied that he had gone to his hands and face near 
a tube-well where he came across three suspicious persons who on 
coming to know that the Sub-Inspector was in the village walked 
away from the place in a suspicious manner. The Sub-Inspector, 
when he got this information, in company with certain villagers 
who were with him proceeded towards the tube-well and this party 
saw three persons going ahead at a distance of about a furlong or 
so. These three persons, when asked to stop, did not stop but 
wanted to run away and, therefore, they were pursued. Two of 
them were caught but the third increased his speed with the result 
that the pursuers also increased their speed. The person who was 
running away then fired several shots at the pursuers and the evi- 
dence is that these shots were aimed at the Sub-Inspector or some 


. other definite member of the pursuing party. He was ultimately 


arrested and a loaded revolver was recovered from his person. There 
were three empty and two live cartridges in the chambers of the 
revolver. This man was Reoti. 


Upon these facts Reoti, the appellant before me, was charged 
under Section 307 of the Indian Penal Code. The gravamen of 
the offence, so far as this charge is concerned, was that he fired at 
the pursuing party and if any one of them had been killed the 
accused would have been guilty under Section 302 of the Indian 
Penal Code. The accused had no license for the said revolver and, 
therefore, in a separate trial he was charged under the Arms Act. 
The gravamen of the offence therein lies in the fact that he was in 
possession of an arm without a license. The revolver itself has been 
proved to be stolen property and, therefore, the accused was charged 
in a separate trial under Section 411 of the Indian Penal Code. The 
gravamen of the offence in connection with that charge lies in the 
fact that he was in possession of stolen pro knowing or having 
reason to believe that it was stolen. He has been convicted in all 
the three trials and the sentence passed upon him is four years un- 
der Section 307 Indian Penal Code, one year under the Arms Act, 


_ two years under Section 411 Indian Penal Code. All these sen- 
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tences have been made to run consecutively, the.consequence being Canaxat 
that for facts which might to a certain extent be said to.be parts of . 
the same transaction. the accused has been convictéd in three 
different trials and sentenced to an aggregate term of sevén years. Hama 
It has been argued before me that although under the law it Raon - 
Bajpel, J 


1933 


may be permissible to charge him under Section 307 of the Indian 
Penal Code and one out of the other two offences, it is not per- 
missible to charge him under the Arms Act as well as under Sec- 
tion 411 of the Indian Penal Code and the accused is not liable to 
be punished twice inasmuch as the act or omission which constitutes 
the offence under these two enactments is the same and reliance 
is placed on Section 26 of the General Clauses Act. JI am unable 
to agree with this contention. ‘The act or omission which consti- 
tutes the offence under the Arms Act is the possession of a revolver 
without a license; the act or omission which constitutes an offence 
under Section 411 Indian Penal Code is the possession of an article 
which is stolen with the knowledge or belief that it is stolen. It 
is immaterial that the article in both cases happens to be a revolver. 
The chief ingredient of the two charges has been emphasised before 
and the important point to be noted is that it is not the same act or 
omission which constitutes the offence under the two enactments. 
There is, therefore, no legal bar to the two trials, one under the 
Arms Act and the other under Section 411 Indian Penal Code and 
the accused can be punished in both the trials. 
` As to the conviction under Section 307 Indian Penal Code it 
is contended before me that apart from certain defects in the pro- 
secution case which will be mentioned presently, the conviction - 
is not sound in law. ‘The argument is, assuming the prosecution 
case to be true, that although the accused did fire certain shots. 
when he was being pursued, the object of firing shots was not to 
injure anybody but simply to frighten the pursuers and this object 
is abundantly clear by reason of the fact that nobody was injured, 
and reliance is placed upon the case of Pir Mobemmad v. The 
Crown’. ‘The facts of that case are different because Campbell, 
J. laid stress upon the fact that there was no evidence in the case 
before him to the effect that the accused pointed his revolver in 
the direction of the person who was being pursued and in respect 
of whom the accused was charged. In the present case the entire 
‘evidence is to the effect that the accused fired shots at the Sub- 
Inspector or some other definite person of the pursuing party. 
The main defect that has been pointed out in the prosecution case 
is that the Sub-Inspector has exaggerated the case and to a cer- 
tain extent has not given out the. truth. When the revolver was 
recovered from the accused it contained two live and three empty 
cartridges and it is stated in evidence that the -accused fired five - 
times. ‘There is thus a discrepancy inasmuch as the revolver con- 
1A. L BR. 1923 Lah. 415 i 
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tained only five chambers. The Sub-Inspector explains it by 
saying that the accused had reloaded the revolver twice but this 
act is not mentioned in the first information report. I am not 
prepared to attach undue importance to this circumstance and to 
hold that the entire case for the prosecution is consequently false. 
The result, therefore, is that the conviction of the appellant under 
Section 307 of the Indian Penal Code is sound and I dismiss appeal 
No. 847 of 1932. 


As to appeal No. 848 of 1932 which is directed against the 
appellant’s conviction under Section 411 of the Indian Penal Code, 
I have already repelled the legal contention on behalf of the ap- 
pellant and have held that Section 26 of the General Clauses Act 
is no bar to the appellant being tried both under the Arms Act as 
well as under Section 411 of the Indian Penal Code. It now re- 
mains to be seen whether the conviction under Section 411 is justi- 
fied by the evidence on the record. The facts have already been 
stated in an earlier part of my judgment. It has further been 
established that the revolver which was found in the ion of 
the appellant was stolen from Ch. Harbans Singh. e report of 
the theft was made on October 8, 1931, having taken place on 
the night before. The revolver was found in the possession of 
the accused on May 2, 1932. It is, however, argued on behalf of 
the appellant that there is no evidence that the accused knew or 
had reason to believe that the revolver was stolen property. Evi- 
dence of a positive character fixing knowledge or belief in an ac- 
cused under circumstances similar to the present is extremely diff- 
cult to produce and the Court has to rely upon certain presump- 
tions. In the present case the article was stolen in October and it 
was recovered from the possession of the accused in May. There- 
fore regard being had to Section 114 of the Evidence Act I am 
entitled to presume that the accused is either a thief or a retainer 
of stolen goods knowing them to be stolen unless he can account’ 
for his possession. It is true that it is not possible to say that the 
distance of time between October and May is so short that such 
a presumption must necessarily arise, but where the accused has 
not been able to account for the possession of an article which is 
not easily obtained in market without due caution, a presumption 
such as mentioned by me can arise. I am, therefore, of the opinion 
that the accused was rightly convicted under Section 411 of the 
Indian Penal Code. I dismiss appeal No. 848 of 1932. 

The aggregate amount of the sentences, if'they are made to 
run consecutively, is seven years. Under Section 397 of the 
Criminal Procedure Code I direct that the sentences under Sec- 
tion 411 of the Indian Penal Code and Section 307 of Indian Penal 
Code shall run concurrently together and with the previous sentence 
under the Arms Act. Appeal dismissed 
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PRIVY COUNCIL 
THE COMMISSIONER OF INCOME TAX, BIHAR AND 
ORISSA 


VETSHS 
KAMESHWAR SINGH OF DARBHANGA* 


ducome tax Act (XI af 1922), Sec. 13—Assessee’s method of accomiting 


—When may be disregarded—Profits computed at actual receipts 
of interest in the yeer of computation and sums carried by essessee to 
income account in that year ont of receipts of previous held in 
suspense—Legality of—Open payment by debtor—When assessing 
officer entitled to treat payment as applicable to ontstandmg interest 
—Right of creditor to appropriate payment to capital acconnt and 
not to interest—Sec. 10—Debtor transfers colliery in satisfaction of 
debt—-Arresrs of rent discovered subsequently—Payment of —Whe- 
ther deducttble—Sec. 6—Debtor gives his creditor promissory note 
for sum be owes—Whether cred:tor receives payment—T est—Sec. 
66—Reference to High Court—Procedure—Formal decree by High 
Court. 

Where an assessee keeps his books on a cash basis disclosed to 
the revenue authorities and the officer accepts that basis, the cal- 
culation must be based on actual receipts in the year of compu- 
tation. Where, however, the assessce kept his books on a hybrid 
system and it was his practice to enter sums as he received them 
in a deposit register not made available to the revenue authorities, 
without discriminating between interest and capital payments, 
and then subsequently (in the following year or several years later) 
to allocate and treat as income certain portions of these sums which 
he attributed to interest. Held, that in the circumstances the 
income tax officer was entitled (under the proviso to Sec. 13 of the 
Income Tax Act) to disregard the assessee’s method of accounting 
and adopt a method of computation of his own. But if it ap- 
pears that he has adopted a wrong method the assessment may be 
set aside. 

In the computation of an assessee’s total income from money- 
lending transactions for a particular year, the income-tax officer 
may justifiably take into account both actual receipts of interest 
in that year and sums carried by the assessee to income account 
in that year out of the receipts of previous years which have been 
held in suspense and no part of which has previously been return- 
ed as income. What the officer is directed to compute is not the 
assessee’s receipts but the assessee’s income and én dubio what the 
assessee himself chooses to treat as income may well be taken to be 
income and to arise when he so chooses to treat it. (Commissioner 
of Taxes v. Melbourne Trusts Lid., (1914) A. C. 1001 at 1011 
relied on. 

Where the assessee received a payment from his debtor in the 
year of computation and the assessee had not up till then credited 
himself as having received any interest (out of sums received by 
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him during the currency of the debt) or disclosed or accounted 
for any interest receipts to che revenue authorities, the income 
tax officer was entitled to treat the payment as applicable to the 
outstanding interest and accordingly to treat the payment as in- 
come of:the assessee in-the year of payment. The result of this 
is that the assessee will be able to treat all the unallocated payments 
received by him during the currency of the debt as payments to- 
wards capital. Venketredi A Abha Re Row v. Perthe; Serathi Appa 
Row, 48 Í. A. 150 at 153 f 

The liability to pay interest, like a liability to make any other 
payment, may be satisfied by a transference of assets other than 
cash and a receipt in kind may be taxable income. But for this 
to.be so it is essential that what is received in kind should be the 
equivalent of cash or, in other words, should be money’s worth. 
A debtor who gives his creditor a promissory note for the sum 
he owes can in no sense be said to pay his creditor; he merely gives 


“him a document or voucher of debt possessing certain legal attri- 


butes, and the creditor does not receive payment of any taxable 
income from his debtor or indeed any payment at all. 
In a question with the revenue the taxpayer is entitled to appro- 
an payments as between capital and interest in the manner 
disadvantageous to himself (Smitb v. Lew Gusrentee and 
Trustee Sactety Lid., (1904) 2 Ch. 569). Where a debtor owes 
the assessee a sum of money as principal and interest in respect 
of an unsecured loan, and the assessee, by an arrangement with his 
debtor affecting the whole indebtedness, accepts certain assets in 
part satisfaction and takes promissory notes for the balance, the 
assessee is entitled to say, in a question with the revenue as in a 
question with the debtor, that he has accepted the assets in dis- 
charge of his debtor’s capital liability, and the presumption that 
a creditor is presumed to apply payments received from his debt- 
or towards the extinction of interest claims before capital claims 
has no application to such a case. - 
The assessee accepted the transfer. of a colliery in part satis- 
faction of his debtor’s liability to him at a certain figure on the 


-footing that it was un-encumbered. The assessee subsequently 


discovered that there were unpaid arrears of rent due to the supe- 
rior landlord, which he had to pay in order to get possession of 
the colliery. The assessee claimed to deduct this payment from 
his assessment under Sec. 10 of the Act, for he was carrying on 
the business of 2 colliery owner. Held, that the assessee was not 
entitled to deduct the payment from income under Sec. 10 (2) (i) 
and (ix). 

Wie E VELE DAE VE eee 
law and the High Court itself formulated the question to’ be 
decided, the Privy Council deprecated this departure from regular 
procedure. 

There ought to be a formal decree by the High Court follow- 
ing upon their judgment disposing of a reference under Sec. 66 of 
the Income tax Act. 


APPEAL from a decision -of the High Court of Judicature at 


Patna, reported in 9 Pat. 240. 
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A. M. Dunne, K. C. and R. P. Hill for the appellant. 

A. M. Latter, K. C., W. Wallach and H. W. Wiliams for the 
respondent. 

The following judgment was delivered by 


Loro Macmmtan—Their Lordships have to dispose of two 
consolidated appeals from a judgment of the High Court of Judi- 
cature at Patna, dated November 25, 1929, dealing with certain 
questions referred to the Court by the Commissioner of Income 
Tax, Bihar an Orissa, under Section 66 of the Indian Income 
Tax Act, 1922. The questions all relate to the assessment for tax 
purposes of the income for the year 1926-27 of the Maharajadhi- 
raj of Darbhanga, who died on July 3, 1929, and is now represent- 
ed in these proceedings by his eldest son. As regards two of the 
questions, the Commissioner of Income Tax is appellant; as re- 
gards the rest the assessee is appellant. 


By Section 3 of the Act of 1922, income tax is chargeable in 
India “in respect of all income, profits and gains of the previous 
year.” The assessee’s practice was to make up his accounts for the 
Fasli year which ends on September 30, and consequently, under 
Section 2 (11) (a) of the Act, the “previous year” in the present 
case is the Fasli year 1332, which ended on September 30, 1925. 
The taxable income of the assessee for the year 1926-27 thus consists 
of his income, profits and gains for the year ending September 30, 
1925, as computed in accordance with the provisions of the Act. 

The assistant commissioner of income tax, acting as income 
tax officer, having made an assessment of the assessee’s taxable 
income for the year in question, the assessee appealed to the com- 
missioner of income tax, Bihar and Orissa, acting as assistant com- 
missioner, who made an order reducing the assessment in respect 
of three particular items but otherwise affirming it. The assessee 
then required the commissioner under Section 66 (2) to refer to 
the High Court certain questions, purporting to be questions of 
Jaw arising out of his order. The commissioner, as required by 
the Act, drew up a statement of the case and referred it with his 
own opinion thereon to the High Court. It is against the answer 
rendered by the High Court to certain of the questions formula- 
ted in the case so stated that the present appeals have been taken. 

With one exception, the points which were debated before 
their Lordships relate to money-lending transactions of the assessee. 
As the assessee was held not to be carrying on the business of 
money-lending he was assessed in respect of these transactions, not 
under Section 10 which provides for the computation of the “pro- 
fits or gains” of a business, but under Section 12, which provides 
for the computation of “income, profits and gains” from other 
sources. In the one exception, which relates to carrying on of a 
colliery taken over by the assessee from a debtor, the assessment 
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was under Section 10. 

As the questions which have arisen are in large measure due 
to the assessee’s method or want of method in recording his money- 
lending transactions, it will be convenient to give a description of 
gee cag oan tp ven tig ge tapos faa 
commissioner. ‘The assessee, it appears, ke ae ‘a deposit register 

rily first of all re- 
corded but without any allocation between principal and interest. 
Subsequently, if and when allocation is made, an entry in respect 
of the interest portion of these payments is made in the interest 
ledger as well as in the interest account of the general ledger. ‘This 
allocation is not necessarily made in the year in which the money 
has actually been paid to the assessee. It may be made in the fol- 
lowing year or, indeed, several years later.” 

Prior to the year 1331 Fasli the assessee produced to the in- 
come tax authorities only his interest ledger and did not disclose 
bis deposit register. In these previous years he claimed to be 
and was assessed in each year on the total of the sums credited as 
interest in the preceding year in his interest register. Owing to 
the system on which the interest register was kept, it is obvious 
that the assessee was in each year assessed not on the total of the 
sums actually received by him as interest during the preceding 
year, but on such sums as the assessee had chosen during that pre- 
ceding year to allocate to interest and carry to his interest register 
out of payments received by him in that and former years. In 
computing the income of the assessee for the year 1331 Fasli the 


‘assessing officer had for the first time available to him the assessee’s 


deposit register. On this occasion the officer made his computation 
by taking first all the sums allocated to interest and entered in the 
interest register for that year, irrespective of the years in ‘which 
these sums had actually been received by the assessee; he then re- 
sorted to the deposit register, noted the sums there shown as ac- 
tually received in that year by the assessee but from which no 
allocations to interest had been carried to the interest register, made 
his own calculation of the proportions of interest comprised in such 
sums and added the result to the sum of the entries in the interest 
register for that year. 

In computing the income of the assessee for the next year, 
viz., 1332 Fasli, being the income of the year of account with 
which their Lordships are concerned in this appeal, the assessing 
officer again took first the amount shown as credited in that year 
in the interest register, but on this occasion, less the sums which 
he had in the previous year taken into account from the deposit 
register and which now appeared in the interest register; he next 
examined the deposit register and in the case of sums there shown 
as received in 1332 Fasli but from which the assessee had made 
no allocation to interest account he himself calculated the pro- 
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‘ portion of. each receipt which represented interest and added the 
result to the figure obtained, under the-deduction stated, from the 
interest register. 

“The commissioner states as follows the general question which 
in these circumstances arises for decision:— 

l 1. Assessees’ method of accounting in respect of receipts from 
interest on loans being as described above was the assessing officer’s 
action in calculating the profits and gains of the previous year 
as he has done warranted by law? 

The commissioner has not attached numbers to the various 
uestions and their Lordships have found it convenient to number 
ae which they have had to consider in the order in which they 
have dealt with them. 
The authority empowering the income tax officer to discard 


- _ the assessee’s method of accounting and to adopt a method of his 


own is to be found in Section 13 of the statute which after enact- 
ing in general terms that income, profits and gains shall be com- 
puted in accordance with the method of accounting regularly 
employed by the assessee, goes on to provide inżer'alia that “if the 
method employed is such that in the ‘opinion of the income tax 
officer the income, profits and gains cannot properly be deduced 
therefrom, then the computation shall be made upon such basis 
and in such manner as the income tax officer may determine.” 

There can be no question that in the circumstances, the income 
tax officer was entitled to disregard the assessee’s method of ac- 
counting and adopt 2 method of computation of his own. But 
the fact that the income tax officer has justifiably proceeded on a 
basis and in a manner of his own in computing the assessee’s income, 
profits and gains does not, of course, exempt his computation from 
examination on appeal and if it appears that he has adopted a wrong 
method the assessment may be set aside. Their Lordships have there- 
fore to consider whether the commissioner and the learned Judges 
of the High Court were right in answering in the affirmative, as 
they did, the question above posed. 

~ Now it will be observed at once that the method adopted by 

the income tax officer has the result of bringing out a sum compos- 
ed in part of actual interest receipts of the assessee in the year of 
computation and in part of sums received in previous years and al- 
located by the assessee to interest in that year. The question is 
whether this method or’ combination of methods was legitimate. 
That it was legitimate to ascertain in the first place the actual re- 
ceipts of interest in the year of computation is undoubted. Was 
it legitimate to add the items which the assessee in the year of com- 
putation carried to interest account out of sums received in previ- 
ous years? Was the officer entitled to treat these allocations as in- 
come of the year of computation? 

Where an assessee keeps his books on a cash basis disclosed to 
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the revenue authorities and the officer accepts that basis, it is clear 
that the calculation must be based on actual receipts in the year of 
computation. Here, however, the assessee kept his books on a hy- 
brid system and it was his practice to enter sums as he received them 
in a deposit register not made available to the revenue authorities, 
without discriminating between interest and capital payments, and 
then subsequently to allocate and treat as income certain portions 
of these sums which he attributed to interest. What the officer is 
directed to compute is not the assessee’s receipts but the assessee’s in- 
come and in dubio what the assessee himself chooses to treat as in- 
come may well be taken to be income and to arise when he so chooses 
to treat it. (See per Lord Dunedin in delivering the judgment 
of the Board in Commissioner of Taxes v. Melbourne Trust, Ltd.)*. 
The sums which the officer has brought into account from the in- 
terest register in so far as consisting of allocations from sums receiv- 
ed in previous years have never borne tax and in their Lordships’ 
opinion the assessee cannot complain if the officer agrees with the 
assessee in treating them as income of the year in which the assessee 
himself first thought fit so to regard them. ‘Their Lordships see no- 
thing contrary to principle in the computation of an assessee’s total 
income for a particular year as consisting in part of actual receipts 
in that year and in part of sums carried by the assessee to income ac- 
count in that year out of the receipts of previous years which have 
been held in suspense and no part of which has previously been re- 
turned as income. Their Lordships do not find that the income tax 
officer in the present case has acted in any way illegally in compu- 
ting the profits of the transactions in question for the year 1332 
Fash by taking into account both actual receipts of interest in that 
year and sums treated by the assessee in that year as receipts of 
interest by their transference to the interest register from what for 
this purpose may be regarded as a suspense account. 

Their Lordships accordingly in the result find themselves in 
agreement with the affirmative answer rendered below to this ques- 
tion. 

Their Lordships now pass to the consideration of two parti- 
cular transactions as to which questions have arisen. 

It appears that the assessee in respect of two mortgage decrees 
which he held against one Damodar Das Burman received payment 
in the relevant year of two sums of Rs. 3,400 and Rs. 2,78,000. 
The assessee appropriated the whole of the first of these sums to in- 
terest and no question arises with regard to it. As regards the sec- 
ond sum he appropriated only Rs. 18,816 to interest and claimed to 
attribute the balance towards the discharge of capital. The income 
tax officer brought the whole sum of Rs.2,78,000 into computation 
as an interest receipt and the commissioner and the High Court have 
agreed with him. The question as framed by the commissioner 
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is as follows:— 


2. In the circumstances of this case, what portion of the amount 
received from Damodar Das Burman in the previous year is legal- 
ly taxable? 

The facts as stated by the Commissioner are that the total 
amount of interest irrespective of whether it was paid or not, which 
had as a matter of calculation, accrued on the debt from the date 
of its commencement down to the date of the payment of Rs. 
2,78,000 to the assessee in the year 1332 Fasli was Rs. 3,09,281. 
During the currency of the debt the debtor made regular payments 
over a number of years to the assessee, the total of which payments 
is not stated. These payments were entered in the deposit register 
but no allocations thereof were made as between principal and in- 
terest and no part of these payments was carried to the interest re- 
gister. Consequently, no part of these payments was subjected to 
tax until the year Fasli 1331, when a deposit register became 
available to the income tax officer. In that year the deposit regis- 
ter showed the receipt of Rs. 38,091 and on this the officer claimed 
and was paid tax on the footing that it was attributable to interest 
and not to principal. The result is that against the total interest 
on the debt, viz., Rs. 3,09,281 no sums had been attributed by the 
assessee to interest out of the payments made to him by the debtor 
down to the date of the receipt by him from the debtor of the sum 
of Rs. 2,78,000 in the year Fasli 1332, but that the income tax off- 
cer had himself treated the sum of Rs. 38,091 received in the year 
Fasli 1331 as interest and taxed it accordingly. That leaves Rs. 
2,71,190 as the balance of the total interest on the debt during its 
currency towards which balance the assessee made no attributions 
of interest out of the payments received by him from the debtor 
during its currency. No tax has accordingly been paid in respect of 
any of these receipts other than the Rs. 38,091 which the officer 
treated as an interest payment in the year 1331 Fasli. How in 
those circumstances should the receipt of Rs.2,78,000 in the year 
1332 Fasli be treated? ‘The assessee contends that whole of this 
sum, other than a sum of Rs. 18,816 which he admits may be trea- 
ted as a payment of interest, should be trexted as a payment against 
’ the capital liability of the debtor. But at the date when the asses- 
see received payment of the Rs. 2,78,000 he had not either in his 
own books or in relation to the tax collector as yet attributed any 
sum towards the debtor’s liability in the interest, apart from the 
sum of Rs. 38,091 which the officer in the previous year had treated 
as interest. So far as the assessee’s interest register showed he had 
not treated himself as having received any interest and so far as 
that book, which he put forward to the revenue authorities as 
showing the interest which he had received is concerned, there was 
still outstanding the whole sum of Rs. 3,09,281 of interest, as 
against which must, of course, be set the sum of Ra. 38,091 taxed as 
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interest in the preceding year. In disposing of the first question 
dealt with above their Lordships have held that the assessee cannot 
complain if sums which he himself in a particular year treats in his 
interest register as interest received in that-year are also treated 
by the revenue authorities as income of that year although such 
sums were in fact received in previous years. Similarly and con- 
versely, their Lordships are of opinion that the assessee cannot com- 
plain if he treated as not having received any payment of interest 
in years in which he made no appropriations to interest out of sums 
received by him in these years and neither disclosed such receipts 
to the revenue authorities nor made any return of any part of 
them as income. ‘Their Lordships therefore approach the question 
of how the sum of Rs. 2,78,000 actually received in the year Fasli 
1332 is to be dealt with on the footing that up to then no interest 
had been treated as paid out of the total of Rs. 3,09,281 due 
other than the sum of Rs. 38,091. Now where interest is outstand- 
ing on a principal sum due and the creditor receives an open pay- 
ment from the debtor without any appropriation of the payment 
as between capital and interest, by either debtor or creditor, the 
presumption is that the payment is attributable in the first instance 
towards the outstanding interest (Venkatradi Appa Row v. Par- 
thasarthi Appa Row*). This presumption is no doubt operative pri- 
marily in questions between debtor and creditor, but in their Lord- 
ships’ view, the income tax officer, finding that the assessee received a 
payment from his debtor of Rs.2,78,000 in the year Fasli 1332 and 


that the assessee had not up till then credited himself as having re- 


ceived any interest or disclosed or accounted for any interest re- 
ceipts to the revenue authorities, was entitled in the circumstances 
to treat this sum of Rs. 2,78,000 as applicable to the outstanding 
interest to the extent of Rs. 2,71,190, and accordingly to treat the 
payment to that extent as income of the assessee in the year of pay- 
ment. It will be noted that the result of this is that the assessee 
will be able to treat all the unallocated payments received by him 
in the years before 1331 Fasli as payments towards capital and none 
of these prior payments will have borne or can be called upon to 
bear tax. Under Section 34 of the Act, the income tax officer can- 
not re-open any assessment after the expiry of one year from the 
end of the year of original assessment. 

Their Lordships therefore agree with the learned Judges of 
the High Court that the answer to this question is in figures Rs. 
2,71,190. 

The next question relates to the interest on the debt of one 
Amarnath Bose, against whom the assessee held a judgment. The 
debtor in the year 1332 Fasli made a payment to the assessee of 
Rs. 1,38,955. In this interest register for that year he appro- 
priated and entered Rs. 20,000 out of this sum as interest, but he 
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also entered in his interest ledger for that year a sum of Rs.1,40,107 
being appropriations then first made to interest out of sums re- 
ceived from the debtor in previous years, which, of course, had 
not borne any tax. The appropriations to interest by the assessee 
in his interest register for the ‘year in question consequently 
amounted to Rs. 20,000-+-Rs. 1,140,107—Rs. 1,160,107. But of 
the Rs. 1,40,107 then first appropriated to interest by the assessee 
Rs. 80,000 was actually received by him in the year 1331 Fasli and 
was in that year subjected to tax by the revenue authorities, so that 
the balance of Rs. 60,107 represented appropriations to interest by 
the assessee out of sums received in years before 1331. This sum 
had never before been appropriated by the assessee to interest or 
treated by him as income in a question with the revenue and, fol- 
lowing the principle already laid down by them, their Lordships 
are of opinion that it was properly regarded by the taxing officer 
as income of the assessee in the year in which he appropriated it 
to income. 

The question on this topic which was stated by the Commis- 
sioner is thus expressed :— 

3. What is the amount of profits and gains arising out of the 
payments made by this judgment debtor legally in this year? 

Their Lordships agree with the High Court in answering that 
out of the appropriations to interest in the year of computation the 
total amount taxable is Rs.60,107, over and above the proportion 
representing interest of the payment of Rs.1,38,955 actually re- 
ceived in the year 1332, such proportion being admitted to be 
Rs.1,23,906, so that the total sum chargeable with tax is 
Rs.1,23,906 +Rs.60,107=Rs.1,84,013. 

Passing to the further questions raised in the case and omit- 
ting a transaction relating to a loan to a Colonel Lewellyn as to 
which the assessee has acquiesced in the decision of the High Court, 
their Lordships have next to consider the estimate made by the 
income tax officer of the income recetved by the assessee in the 
year of computation from the purchase of properties under mort- 
gage decrees. The general question which was raised below on 

of the assessee was not argued before their Lordships, namely, 
whether when 2 mortgagee purchases at auction under a decree of 
the Court the property which was the subject of the mortgage he 
can be said to have received to any extent the equivalent of the 
interest due on his mortgage. ‘This question had been decided in 
the affirmative in a recent case of Raja Raghunandan Prasad Singh 
v. Commissioner of Income Tax’, which their Lordships heard on 
appeal immediately after the present case and in which they are 
today delivering an affirmative judgment on this point, to which 
reference may be made. ‘The assessee in the present case admitted 
the receipt of income in the year in question from this source to 
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the extent of Rs.4,364. This sum the income tax officer increased 
to Rs.1,04,364 and the question stated by the commissioner is:— 


4. Whether the assessing officer was right in making an esti- 
mate of Rs. 1,04,364 under this head as he has done? 


The Commissioner states that the assessee “keeps a suit register 
in which the progress of each case is supposed to be noted but no 
attempt is made to keep this register up to date and in fact the 
sum of Rs.4,364 referred to above is shown neither in this register 
nor in the interest account. On referring to the history of assess- 
ments made in previous years I find that in the assessment made in 
the year 1924-25 while the assessee showed no income under this 
head the assessing officer estimated the income to be Rs.6,00,000. 
This sum was reduced on appeal to two lacs and the order on appeal 
was maintained by the then commissioner. In the assessment made 
in the year 1925-26 for similar reasons the assessing officer added 
back as stated above a sum of Rs. 3,00,000 without objection by the 
assessee. In that year assessee showed no income from this source 
in the return, but admitted in the course of assessment proceedings 
a receipt of Rs. 20,069 to which the assessing officer added back as 
stated above a sum of Rs.3,00,000 without exception on the 
part of the assessee. Similarly in the year 1926-27 (the assessment 
with which we are now dealing) the assessee showed no income 
from this source in the statement filed with his return of income, 
but subsequently admitted realisation of Rs.4,364 only.” In the 
High Court the Chief Justice (Courtney Terrell) after pointing out 
that the question is one of quantum only, says:—‘Learned counsel 
for the assessee has argued that the officer is not entitled to make 
a guess without evidence and I agree with that contention, but in 
this case the state of affairs in the previous years, coupled with the’ 
fact that the assessee had a large mortgage loan business and must 
have enforced mortgages by sale on many occasions, afford ample 
material for the assessment made. I would answer the question in 
the affirmative.” The other Judges concurred and their Lordshi 
also agree, adding only that if the assessee wished to displace a 
taxing officer’s estimate, it was open to him to adduce evidence of 
all his purchase transactions during the year and of the financial 
results thereof, which he apparently made no attempt to do. 


Their Lordships next turn to the consideration of a transac- 
tion between the assessee and one Kumar Ganesh Singh. In the 
year 1332 Fasli Kumar Ganesh Singh owed the assessee 32 lacs as 
principal and Rs.6,09,571 as interest, or a total of Rs.38,09,571 
in all, in respect of an unsecured loan. In that year the assessee 
and his debtor entered into an arrangement whereby, as the com- 
missioner states “the assessee took over from the debtor in satis- 
faction of this amount the following items of property movable 
or immovable:— , ' 
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Rs. 

(1) The Kajora Colliery, valued at 7,37,339 
(2) Shares in different companies, valued at 94,125 
(3) Bills receivable by the above brokers [i.e., 

Ganesh Singh’s firm] 48,809 
(4) Decree 1,42,594 
(5) Transfer of loan to the Agra United Com- 

pany 10,00,000 
(6) Pro-notes and hand-notes [of third parties] $2,106 
(7) Hand-notes from Kumar Ganesh Singh 17,34,596 


Rs.  38,09,569” 


The Commissioner unfortunately omitted to formulate any 


question of law arising out of this transaction. The duty of the 
High Court under Section 66(5) is to “decide the questions of 
law raised” by the case referred to them by the commissioner and 
it is for the commissioner to state formally the questions which 
arise. Here the High Court itself formulated the question to be 
decided as being— 
$. Whether the interest (i.¢., the sum of Rs. 6,09,571 due as 
interest by the debtor) can be considered to have been received 
and assessable? 

Their Lordships deprecate this departure from regular pro- 
~ cedure, but in the circumstances have not thought it proper to dec- 
line to express their view on the question thus informally presented. 

The Commissioner’s opinion was that the transaction when 
rightly viewed amounted to the acceptance by the assessee from 
his debtor, in lieu and satisfaction of the capital and interest due 
to him, of assets and securities prima facie worth the valuation 
put upon them and that as the assessee had thus received payment 
in kind of the interest due to him in full, he should be assessed ac- 
cordingly. ‘There is, of course, no doubt that a liability to pay 
interest, like a liability to make any other payment, may be satisfied 
by a transference of assets other than cash and that a receipt in 
kind may be taxable income. But for this to be so it is essential 
that what is recetved in kind should be the equivalent of cash 
or, in other words, should be money’s worth (Californian Copper 
Syndicate v. Harris‘, Scottish and Canadian General Investment 
Company v. Easson®, both cited by Das, J. below). Now here 
the first six items, amounting to Rs. 20,74,973, may perhaps 
reasonably enough be regarded as the equivalent of cash, but 
the seventh item of Rs.17,34,596, consisting of the debtor’s own 
promissory notes, was clearly not the equivalent of cash. A debtor 
who gives his creditor a promissory note for the sum he owes can 
in no sense be said to pay his creditor; he merely gives him a docu- 
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- ment or voucher of debt possessing certain legal attributes. So far 


then as this item of Rs.17,34,596 is concerned the assessee did not 
receive payment of any taxable income from his debtor or indeed 
any payment at all. In so holding their Lordships find themselves 
in agreement with the learned Judges of the High Court who 
differed on this point from the Commissioner. 

This conclusion seems to have been regarded in the High 
Court as decisive of the whole question, but before their Lordships 
an argument was submitted for the Crown which does not appear 
to have been advanced below. Assuming that the first six items, 
amounting to Rs.20,74,973, may be treated as money’s worth, 
counsel for the Crown contended that this sum, which far exceeded- 
the total amount of interest due, must be treated as applicable in 
the first place to the discharge of the debtor’s liability for interest. 
He relied on the presumption, already invoked in the case of 
Ramodar Das Burman above, that a creditor is presumed to apply 
payments received from his debtor towards the extinction of in- 
terest claims before capital claims. But the situation which their 
Lordships are now considering differs materially from that which 
existed in the case of Ramodar Das Burman. In that case, apart 
from other specialities, there was no settlement, but merely an 
open payment to account. Here there was an arrangement affect- 
ing the whole indebtedness whereby certain assets were accepted 
in part satisfaction and promissory notes were taken for the ba- 
lance. The basis of the presumption, namely, that it is to the 
creditor’s advantage to attribute payments to interest in the first 
place, leaving the interest-bearing capital outstanding, is gone. 
Moreover, if the question were one between Kumar Ganesh Singh 
and the assessee, i.e., between debtor and creditor, the assessee might 
up to the last moment appropriate the Rs.20,74,973 to capital 
account (Cory Brothers & Co. v. Owners of the “Mecce”, and 
there is authority for the ee that in a question with the 
revenue the taxpayer is entitled to appropriate payments as bet- 
ween capital and interest in the manner least disadvantageous to 
himself (Smith v. Law Guarantee and Trust Society, Lid."). Their 
Lordships have also not omitted to bear in mind the provisions of 
Sections 60 and 61 of the Indian Contract Act, though these were 
not relied on in argument as applicable to the case. In the result 
their Lordships are of opinion that, having regard to the nature of 
the transaction, the assessee is entitled to say that he has accepted 
the first six items in discharge pro tanto of his debtor’s capital 
liability and that the capital debt now stands discharged to that 
extent. No part of the sum of Rs.20,74,973 accordingly was 
received by the assessee as taxable income in the year of computa- 
tion. The result is that the Commissioner’s appeal against the 
answer of the High Court to the fifth question fails. 

*[1897] A. C. 286 [1904] 2 Ch. 569 
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A subsidiary point arose as to the year to which this income, 
if it was received, ought to be attributed. The commissioner put 
the question— 

6. Whether if any sum is held to have been realised, it was 
legally recovered in the year 1331 or in the year 1332? ~ 

The Judges of the High Court agreeing with the commissioner 
expressed the view that if there was any receipt of interest it was 
attributable to the year 1332. The learned Chief Justice stated 
that it was “conceded on both sides that the instrument of trans- 


fer was executed and dated on April 29, 1925, that -is, in. 1332, - 


and thatthe title to the assets conveyed passed on that date. Had 
the amount-of interest been assessable it would have been assessable 
in respect of 1332.” Their Lordships agree, and the answer of 
the High Court to the question will be affirmed. 

The next question is of a different character. When Kumar 
Ganesh Singh, who was a sub-lessee of the Kajora Colliery, trans- 
ferred it to the assessee as of the value of Rs.7,37,339 he represented 
it to be free from encumbrances, The assessee subsequently dis- 
covered that there were arrears of fixed or dead rent due to the 
superior landlord to the extent of Rs.67,872. The assessee paid 
this sum to the superior landlord and now claims to deduct it from 
his assessment. In this instance, their Lordships are concerned 
with the computation of the profits or losses of a business under 
Section 10 of the Act, for the assessee was carrying on the business 
of a colliery owner. 

question arising in respect of this matter is put thus by 
the commissioner:— i 
7. Whether the assessee is legally entitled to deduct the arrears 
of royalty which had accrued in previous years up to the date of 
his possession? 

The relevant provisions of the Income Tax Act are contained 
in Seçtion 10 which enacts in Sub-section (2) that the profits or 
gains“of a business shall be computed “after making the following 
allowances, namely:— 

(i) any rent paid for the premises in which such business is 
carried on .. .... 
4 + + + »+ 
(ix) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning 
such profits or gains.” 
Sub-section (3) provides that:— sat 

“In Sub-section (2) the word ‘paid’ means actually paid or 
received according to the method of accounting upon the basis of 
which the profits or gains are computed under this section.” 

The Commissioner was of opinion that the question which he 
bad stated should be answered in the negative, on the two grounds 
that “admittedly” the assessee was entitled to recover from Kumar 
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Ganesh Singh-the arrears of rent for the period prior to the assessee’s 
possession, and that royalties were not rent within the statutory 
meaning. ‘The High Court answered the question in the afirma- 
tive, holding that royalties may properly be considered as rent; that 
it was “a condition without which further mining operations could 
not be effected” that payment should be made of the arrears which 
were “of nature of a charge in the year 1332”; and that as the 
previous tenants had not paid their rent during the period in arrear 
they had not been able to deduct rent in their returns, and there 
was no reason why, when the arrears came to be paid, they should | 
not be deducted as though they had accrued in the year in which 
they were paid. 

In their Lordships’ view the solution of the problem is to be 
found in a consideration of the nature of the particular transaction 
out of which it has arisen. The assessee agreed to accept the trans- 
fer of the colliery in part satisfaction of Kumar Ganesh Singh’s 
liability to him on the footing that it was value for Rs.7,37,399. 
Had he known, what was concealed from him, that arrears of un- 
paid rent had accumulated which.he would have to pay to the 
superior landlord, he would have correspondingly diminished the 
sum at which he was prepared to take over the colliery and, ac- 
cording to the commissioner, it was admitted that the assessee has 
a claim against Kumar Ganesh Singh for the difference, although 
he may not be able to recover it. Lf it were recovered, it would 
properly be credited in diminution of the figure at which the colliery 
was taken over and would not enter the profit and loss account of 
working the colliery. From this it follows that the sum overpaid 
by the assessee for the colliery cannot properly be described as a 
Joss sustained by him on income account. It is a sum which was 
payable by him in order to get possession of the colliery, not a 
sum expended by him in the carrying on of the colliery. It is not 
rent for any period of his possession, nor is it an expenditure in- 
curred by the assessee for the purpose of earning the profits or gains 
of the colliery business. If the assessee paid it siliou any legal 
liability or necessity on his part to do so, such a voluntary pay- 
ment is not a permissible deduction from income. Their Lord- 
ships are therefore of opinion that in the circumstances of this 
transaction the question should be answered in the negative. 

Their Porites have now dealt with all the questions which 
were argued before them. The result is the affirmation of the 
decision of the High Court, except as regards question 7 as above 
numbered, on which their Lordships are of opinion that the appeal 
of the Incotue Tax Commissioner should be allowed, the finding 
of the High Court reversed and the Order of the Commissioner 
of May 24, 1927, restored. 

Their Lordships desire to draw attention to the inconvenience 
which has arisen from the omission on the part of the Commissioner 
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to number the questions which he has stated. It is desirable that 
the questions of law-which the Commissioner refers to the High 
Court should, for convenience of reference, be assembled and num- 
bered consecutively at the end of the stated case. ‘Their Lord- 
ships have also been embarrassed in disposing of the appeal by the 
absence of a formal decree by the High Court following upon 
their judgment of November 25, 1929. Their’ Lordships have 
nothing before them to show whether, and if so how, the costs in 
the case were dealt with below. 

Their Lordships will humbly advise His Majesty that in these 
consolidated appeals (1) the appeal of the Commissioner of In- 
come Tax so far as relating to the seventh question as above num- 
bered be allowed, the judgment of the High Court reversed, and 
the Order of the Commissioner of May 24, 1927, restored, and as 
regards the other question on which he appealed be dismissed; (2) 
the appeal of the Maharajadhiraj of Darbhanga be dismissed; and 
(3) the case be referred back to the High Court in order that 
effect may be given to the Order to be pronounced herein by His 
Majesty in Council. 

Inasmuch as the Commissioner of Income Tax has been suc- 
cessful on one of the two points on which he appealed and the 
assessee has been unsuccessful on all the points of his appeal, the 
Commissioner will have three-fourths of his costs of the consoli- 
dated appeals before this Board. ‘The costs below will be dealt 
with by the High Court, on the case going back to it. 

Decision varied 
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VETSHS 
THE UNITED REFINERIES (BURMA), LIMITED, 
AND OTHERS* 

Vendor and Vendee—Compeny agreemg to sell to a firm or their nomi- 
nec—Sale to nominee—Consideration not paid—Whether personal 
decree (for balance of consideration not realised by sale of property) 
can be passed against pertners in the firm-—Limitstion Act, Arts. 
116 end 111—Suit for unpaid purchase money under registered sale 
deed—No time fixed for campleting sale—Purchase money not pey- 
able until some date after conveyance of property—Limitation. 

A company agreed to sell to a firm or their nominees certain 
immovable property. The consideration for the sale was set out 
in the agreement and included 2 named sum, which was to be paid 
three months after the registration of the sale deed, The con- 
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veyance was made by the direction of the firm to the third appel- 
Jant as their nominee, reciting that che agreed part of the consi- 
deration had been made good by him, and that he was ready and 
willing to pay the outstanding balance. Neither the firm nor any 
member of it was a party to the sale deed, but the direction to 
convey to the third appellant was recited therein, and a declara- 
tion to that effect under the signature of the firm was appended 
thereto. On failure of the purchaser (third appellant) to pay the 
balance of the purchase money, the company (vendors) instituted 
a suit against the partners in the firm and che nominated pur- 
chaser, praying a decree for the balance of purchase money with 
interest, and in default of payment for sale of the property, with 
a personal decree against the defendants for any deficiency. 

Held, (1) that there was a-substitution of the third appellant 
for the firm and a personal decree for the anticipated deficiency 
could not be passed against the partners in the firm; (2) that the 
liability of the third appellant arose, in virtue of the conveyance, 
upon a contract in writing registered within the meaning of Art. 
116 of the Limitation Act, and the claim for a personal decree 
against the third appellant was within time. Tricomdas Cooverji 
Bhoja v. Gopinath Jin Thakur, 44 I. A. 65 relied on. 

Where a suit to enforce the vendor’s lien for unpaid purchase 
money and for a personal decree against the vendee for the def- 
ciency is decreed, the Court should, under Section 100, Transfer 
of Property Act, read with Order 34, Rule 15, Civil Procedure 
Code, pass a preliminary decree for sale as in a suit on a mortgage. 

APPEAL from a decision of the High Court of Judicature at 
Rangoon, reported in 9 Rang. 56. 

Upjobn, K. C., DeGruyther, K. C. and A. Pennell for the 
appellants. wey l 

Kenelu Preedy for the respondents. 


The following judgment was delivered by 


Sm GEORGE Lownpes—On December 15, 1924, the first 
respondents (hereinafter referred to as the Company) agreed to sell 
to the firm of Kashi Vishwanath & Co. or their nominees or assigns 
certain immovable property in the Hanthawady District of Burma, 
comprising 330 acres of land and the buildings and plant of an oil 
refinery erected thereon. The members of the said firm were the 
first two appellants before the Board and a third partner now de- 
ceased and represented by the fourth appellant. The consideration 
for the sale was set out in the agreement and included the sum of 
Rs.2,00,000, which was to be paid three months after the registra- 
tion of the sale deed. 

On January 15, 1925, the sale deed was executed by the com- 
pany as vendors, the conveyance being made by the direction of 
the firm to the third appellant as their nominee. Neither the firm 
nor any member of it was a party to the deed, but the direction to 
convey to the third appellant was recited therein, and a declaration 
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to that effect under the signature of the firm was appended there- 
to. It was also recited that in respect of the Rs. 2,00,000 a joint 
and several promissory note had been executed by the firm and the 
third appellant to secure payment of that sum three months after 
registration. 

The sale deed was registered on January 17, 1925, but the 
Rs. 2,00,000 was not paid, and on September 22, 1927, ‘the third 
appellant entered into an agreement for the re-sale of the property 
to the second respondent. ‘This sale has fallen through, and for 
the purposes of the present appeal the second respondent, who has 
not appeared and against whom no relief is sought, may be dis- 
regarded. 

On March 20, 1928, the company instituted a suit in the Dis- 
trict Court of Hanthawady against the partners in the firm and 
the purchaser (the third appellant), praying a decree for Rs. 
2,35,000, being the Rs. 2,00,000 above referred to with interest to 
date, and in default of payment for sale of the property, with a 
personál decree against the defendants for any deficiency. This 
was based originally on an alleged equitable mortgage of the proper- 
-ty by deposit of title deeds, but by subsequent amendment it was 
supported by claiming a charge for unpaid purchase money. 

Various defences were raised to the suit, but the only ques- 
tion of substance now material is as to the personal liability of 
members of the firm, i.e., appellants 1, 2 and 4. The claim to an 
equitable mortgage was not established, but both Courts in Burma 
affirmed the charge for Rs.2,35,000 in respect of unpaid purchase 
money, and the propriety of this decision has not been seriously 
disputed before 5 Board. The question of the Si note 
has also gone out of the case, as it was found not to be properly 
stamped and therefore inadmissible in evidence. The only other 
question raised on the appeal was as to limitation and it will be dealt 
with later. 

The District Judge thought it sufficient to pass a decree in 
favour of the company merely declaring that it had a vendor’s lien 
over the property in suit and awarding costs against the defendants. 
From this decree an appeal was taken to the High Court by the 
present appellants, and the company filed cross-objections claim- 
ing inter alia sale of the property and a personal decree for any 
deficiency. After a remand and a further finding by the District 
Judge on a question not now material, the learned Judges of the 

oh Court delivered their final judgment on September 10, 1930. 
They affirmed (as already stated) the finding of the District Judge 
that the company had a vendor’s lien over the property for ie 
Rs.2,00,000 with interest, but they set aside his decree as insuffi- 
cient, and substituted a decree in the company’s favour for 

(1) 2,35,000 (Rupees two lakhs and thirty-five thousand only) 
with further interest at 6 per cent. per annum from the date of 
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suit to the date of realisation, charged on the property in suit. 

(2) For the sale of the said property should the amount of the 
decree not be paid; 

(3) For a declaration that the respondent-plaintiff company’s 
charge over the property takes priority over any interest of the 
4th appellant—4th defendant—company in the said property; and 

(4) For a personal decree against the Ist, 2nd, 3rd and Sth 
appellants—Ist, 2nd, 3rd and Sth defendants—for any portion 
of the decretal amount which may not be satisfied out of the sale 
proceeds of the property. 

They also gave the company their costs in both Courts against the 
same parties. 

. It has been brought to their Lordships’ notice that under Sec- 
tion 100 of the Transfer of Property Act, 1882, read with Order 
34, Rule 15, of the Code of Civil Procedure, the Court should have 
passed a preliminary decree for sale as in a suit on a mortgage, but 
no objection has been taken to the decree on this score, and as their 
Lordships are informed that the property has already been brought 
to sale, they do not think it necessary to lay stress upon this 
apparent irregularity. 

The only part of the decree to which serious objection is taken 
by the appellants is sub-head (4), whereby a personal liability for 
the anticipated deficiency is laid upon all the present appellants. 
It is contended that though this order may be justified (subject to 
the question of limitation) in the case of the third appellant, the 
nominee purchaser, there is no such right against the other appel- 
lants who represent the firm of Kashi Vishwanath & Co. 

The determination of this question depends in their Lordships’ 
Opinion upon the construction of the sale deed. ‘The members of 

e firm were not parties to it and merely directed the vendors, 
as they had a right to do under the original agreement, to convey 
to the third appellant. The learned Judges of the High Court 
seem to have affirmed the liability of appellants 1, 2 and 4 merely 
by reason of the statement appended to the deed declaring the third 
appellant to be the nominee of the firm as purchaser and consenting 
to the conveyance to him. Their Lordships are unable to give this 
effect to the statement in question. Under the original agreement 
the company had bound themselves to accept as purchaser either 


Lianne ses a avers e firm, and there was 
t in i 


no provision the case of a' nominee the firm were to remain 
liable for the balance of the purchase money. The conveyance 
was made to the third appellant as purchaser, reciting that the 
see part of the consideration had been made good by him, and 

at he was ready and willing to pay the outstanding balance of 
Rs.2,00,000. Their Lordships can read this only as a substitu- 
tion of the third appellant for the firm, and as leaving no liability 
upon the other appellants. They are therefore of opinion that the 
decree of the High Court was wrong in declaring the personal 
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liability of appellants 1, 2 and 4 for the anticipated deficiency. Crt 

The question of limitation may be shortly disposed of. Hav- a 
ing regard to the conclusion at which their Lordships have arrived  _—__ 
above, the only question is whether the claim for a personal decree Rax 
against appellant No. 3 was out of time. No issue as to limitation PARE Sa 
was raised in the District Court, but the matter was dealt with at Tux Uncen 
length in the judgment of the High Court. ‘The learned Judges Ttermmaurs 
held that the liability of the third appellant arose, in virtue of the C% 
conveyance, upon a contract in writing registered within the mean- — 
ing of Article 116 of the Limitation Act, and that the six years Sir 
period allowed by that article applied, with the result that the suit Pati a 
was well within time. Their Lordships think that, having regard 
to the judgment of this Board in Tricomdas Cooverji Bhoja v. 
Gopinath Jin Thakur’, this view was manifestly correct. It is 
therefore unnecessary for them to consider the applicability of 
Article 111, by which a shorter period is prescribed, and upon 
which reliance is placed for the company in a case where (as here) 
no time was fixed for completing the sale and the purchase money 
in question was not payable until some date after conveyance of 
the property. ; 

For the reasons appearing above, their Lordships think that a 
personal decree should only have been passed against the third 
appellant, and that the decree of the High Court should be varied 
by omitting from sub-head (4) thereof the reference to 1st, 2nd, 
and Sth appellants—Ist, 2nd and Sth defendants, the references to 
the 5th appellant and Sth defendant being taken to cover the pre- 
sent 4th appellant. The order for costs must, they think, be varied 
in the same way, the costs of the company in both Courts being 
ordered to be paid by the 3rd appellant only. There will be no 
order as to costs before this Board. 

Their Lordships will humbly advise His Majesty to this effect. 

Decree varied 
pi 144 L A. 65 
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R. S. ROCHI RAM (Defendant) 
VETINS 1933 
FAIZULLAH KHAN and oTHERs (Plaintiffs) * 

Contract Act, Sec. 25 and Limitation Act, Art. 106—Partnersblp—Dis- 
solution of—Partners agree to an accognt between themselves after LORD ATKIN 
expiry of limitation prescrébed by Art. 106—Whether settlement for ee 
consideration. 

It is open to the partners of a dissolved partnership to come Loan 
together and agree to an account between themselves and make MAcmmian 
mutual promises to abide by such settlement, notwithstanding the 
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fact that the period of limitation prescribed under Art. 106 for a 
suit for rendention of accounts has expired. There is ample con- 
sideration in such a case for the promise given by each partner 
in the mutual promises made by the other partners, and a suit 
by a partner in respect of the amount due under the settlement 
is maintainable. 

' APPEAL from a decision of the Court of the Judicial Com- 

missioner of the North-West Frontier Province. 


W. Wallach for the appellant. ~ -. 

L. DeGruyther, K.C. and J. M. Perikb for the respondents. 

The following judgment was delivered by , 

Loro ATKIN—These are two appeals from a judgment, gnd 
two decrees of the Court of the Judicial Commissioner of the 
North-West Frontier Province, in which the plaintiffs were Faiz- 
ullah Khan in the first suit and Mauladad Khan, since deceased, in 
the second suit, who were suing to recover their shares on a settle- 
ment of certain partnership transactions between them and the 
respective defendants. It appears that the plaintiffs had been part- 
ners in a contract for supply and transport, which had been ob- 
tained from the Commissariat Department, and which ran from 
September, 1919, to March, 1920. There was a second contract 
obtained afterwards in continuation of the first, but with that their 
Lordships are not concerned in these two suits. The accounts of > 
the parties were not finally adjusted until the year 1924, and at 
that date it is alleged by each of the plaintiffs that a settlement 
was arrived at between all the partners under which each plaintiff , 
became entitled to the amount of money for which he is suing, 
and an account is produced which is in the handwriting of the 
principal defendant, Rochi Ram, who is the appellant here, and 
who appears to have been the manager of the particular bysiness 
for the partners, in which a statement is drawn up of the amount 
due standing to the credit of the partners, and the shares of the 
respective partners are shown under a heading “To be distributed”, 
the shares being the shares for which the two plaintiffs sue. This 
settlement is said to have been arrived at towards the end of 1924, 
and the suits were brought in 1927, so that no question of limita- 
tion could possibly arise in respect of the amount due under the 
settlément. There are two defences: -One is that no settlement 
was in fact arrived at, but-there was a draft settlement that was 
never signed by the parties and was not intended to be a final 
arrangement between them. Upon that matter, both the trial 
Judge and the Judicial Commissioner have found that in fact a 
inal settlement was arrived at. There seems to have been ample 
evidence upon which they could so find, and’ these are concurrent 
findings of fact with which the Board would not interfere except 
on very special grounds. ‘Their Lordships see no reason at all for 
dissenting from this view, which is the view in fact taken by the 
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two Courts and, therefore, it must be taken that there was at the 
end of 1924 a final settlement of the partnership accounts under 
which the respective plaintiffs would have become entitled to the 
sums for which they respectively sued. 

The only other point that was raised was that there was no 
consideration for a ae settlement because it is said that Article 
106 of the Limitation Act provides a period of limitation for suits 
for an.account and share of profits of a dissolved partnership, the 
period of limitation being three years, and that the time from which 
= begins to run is the date of the dissolution, and inasmuch 

is settlement was arrived at more than three years from what 
is said-to be a dissolution of the partnership, namely, the determin- 
ation of the joint adventure, it is said that the partners had only 
agreed to settle something which they were not bound to account 
for. In fact this seems to be due to a misapprehension of the law 
in respect of consideration. It may be true, and their Lordships 
say nothing on that point one way or the other, that one partner 
could only have asked for an account under Article 106 within 
three years of ‘March, 1920, but that has no bearing at all upon 
the question when in fact they have come together and have agreed 
to an account between themselves, and have made mutual promises 
to abide by such settlement. There is ample praca in such 
a case for the promise given by each partner in the mu 
Saige tens atta a Gis cian ee 
could not have sued originally for an account, seems to have no- 
- thing to do with the situation which arises when they do meet 
together and agree that an account shall be taken and make mutual 
promises upon that footing. 

The Court of the Judicial Commissioner, in their Lordships’ 
opinion, was quite correct in coming to the conclusion that in this 
case there was consideration for the contract, and in the result, 
therefare, it follows that the judgments below were right, and that 
these appeals must be dismissed with costs, and their Lordships will 
humbly advise His Majesty accordingly. 

i dismissed 

Hy. S. L. Polak 8 Co.—Solicitors for the ap l 

Stanley, Johnson and Allen—Solicitors for sages respondents 


MATHURA AND OTHERS 
versus 
EMPEROR" 

Criminal Procedure Code, Secs. 16 end 15—Two magistrates formed 
quortim—tT rial commenced before three Magistrates—One not present 
throughout—Two who were present throughout delivered judg- 
meni—Legality of trial. 

Under Sec. 15 Cr. P. C. the Local Government directed three 
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Magistrates at Jaunpw to constitute a Bench, and according to 
the rules framed under Sec. 16 Cr. P. C. two Magistrates formed a 
quorum and the same two magistrates must hear a particular case 
from start to finish and sign the judgment. Where therefore the 
trial commenced before all the magistrates but at some of 
the subsequent hearings one of the magistrates was not present, 
but the two Magistrates were present at all the hearings and 
it was these two magistrates who delivered the judgment; the trial 
was le 
Chitesbwar Dube v. K.-E., 1932 A. L. J. 42 distitgnished, 
CRIMINAL REVISION from an order of M. B. Amman ESQ., 
Additional Sessions Judge of Jaunpur. 


Gopalji Mebrotra for the applicant. 
M. Waliullab (Assistant Government Advocate) for the 
Crown. 


The following judgment was delivered by _ 


Bajpai, J.—The applicants before me were convicted by a 
Bench of Honorary Magistrates at Jaunpur under Sections 323 and 
452 of the Indian Penal Code. Their convictions were affirmed in 
appeal by a Magistrate of the first class with appellate powers. A 
revision filed by them before the Additional Sessions Judge of 
Jaunpur was also dismissed. 

In revision before me it is argued that the conviction is illegal 
inasmuch as there was a defect in the constitution of the Bench. 
The facts are that there is a Bench of Honorary Magistrates at 
Jaunpur consisting of three members (1) Babu Sundari Prasad, 
(2) B. Lakshmi Shankar and (3) Maulyi Mohammad Abbas Khan. 
The present trial commenced before all the thrte Magistrates but 
at some of the subsequent hearings Maulvi Mohammad Abbas Khan 
was not present. e Other two Magistrates, however, were pre- 
sent at all the hearings including the first and the last and it is 
these two Magistrates who delivered the judgment. It is contended 
before me that inasmuch as the trial commenced before three Magis- 
trates, the trial should have continued before the same three and 


' the fact that Maulvi Mohammad Abbas Khan was absent at some 


of the hearings and at the time of the delivery of judgment makes 
the trial invalid, and the judgment passed by the other two Ma- 
gistrates is liable to be set aside. 

Under Section 15 of the Code of Criminal Procedure the Lo- 
cal Government may direct any two or more Magistrates in any 
place outside the Presidency Towns to sit together as 2 Bench. In 
the present case the Local Government has directed three Magis- 
trates at Jaunpur to constitute a Bench. It is absolutely -necessary 
under Section 15 that the Bench should consist of at least two Magis- 
trates and on that score there is no defect in the constitution of the 
Bench. Under Section 16 of the Code of Criminal Procedure the 
Local Government may or subject to the control of the Local 
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Government the District Magistrate may make rules for the gui- 
dance of Magistrates Benches. The District Magistrate of Jaun- 
pur has framed certain rules under Section 16 and the rule as 
supplied to me at the bar runs as follows:— 

Two Magistrates shall form a quorum; and the same two Magis- 
trates must hear a particular case from start to finish and sign 
the judgment except when under Section 350(A) of the Code 
of Criminal Procedure there has been a change in the constitution 
of the Bench, for example, some particular Magistrace has ceased 
to work temporarily or permanently under proper orders. 

The position, therefore, is that in Jaunpur two Magistrates 
form the quorum of the Bench and under the rule just mentioned 
the same two must hear a particular case from start to finish and 
sign the judgment. In the present case when the case was started 
there were three Magistrates and throughout the conduct of the 
case there was a quorum of two and the judgment was delivered 
by those Magistrates only who were present throughout the case. 
I am, therefore, of the opinion that the trial is not irregular. It is, 
however, argued that the constitution of the Bench at the incep- 
tion of the trial was of three Magistrates and, therefore, this num- 
ber became rigid.and inflexible for all the subsequent hearings and, 
therefore, the fact that certain hearings took place before two of 
the Magistrates only and the fact that the judgment was delivered 
by two only makes the trial illegal. No authority has been cited 
for this proposition but certain cases having an indirect bearing 
have been placed before me from which it was argued that there 
has been a defect in the constitution of the Bench at some of the 
hearings and, therefore, I should order a retrial. The strongest 
case on behalf of the applicants is the case of Emperor v. Mobiud- 
din Walad Karim. In this case a Bench of three Special Magistrates 
heard the prosecution evidence, but owing to the absence of one of 
the Magistrates later on the remaining two went on with the trial, 
heard the defence evidence and convicted and sentenced the accused. 
It was held that the trial was void but this decision was arrived 
at by reason of Rule 4 of the rules for the guidance of the Special 
Magistrates Bench there. That rule runs as follows:— 

If for any cause it is found necessary to adjourn the hearing 
of the case after the evidence has been partly taken the trial must 
be completed before the same Magistrates who commenced 
it or must be held afresh before a different set of Magistrates. 

That case, therefore, has no application to the facts of the pre- 
sent case. Next, reliance was placed upon the case of Chitesbwer 
Dube v. K.-E2. I sent for the record of this case and from it I 
find that the bench at Ghazipur consisted of three Magistrates (1) 
Pt. Paras Ram, (2) Pt. Lachmi Narain and (3), Maulvi Abdul 
Mughni. The last, however, was not present on several occasions 
when witnesses were ined but he joined in signing the judg- 
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ment. ‘he trial was held to be invalid. I am'in perfect agreement 
with this view. In that case although two of the Magistrates who 
took part in the decision had heard the evidence throughout it is im- 
possible to say to what extent their opinion was influenced by the 
third Magistrate who had only heard a portion of the evidence. 
In the case before me the presence of Mohammad Abbas Khan was 
unnecessary because the quorum consists of two Magistrates and he 
Was not a party to the judgment and, therefore, he did not in any 
way influence the opinion of the other two. ‘The rule mentioned 
by me in the beginning of my judgment has in no way been 


_ offended. Section 350 (A) which has been added by the Amen- 





-ding Act XVIII of 1923, also lends support to the view which I 


have taken. My -opinion is also fortified by the following cases 
(1) Karupanna Nadan v. Chairmen Madura Municipality, (2) 
Venkatarama Aiyar v. Seminatha Aiyar*, and (3) Khuda Baksh v. 


' Emperor.” ‘There is no force in this revision and I dismiss it. 


z Application dismissed. 
"IL L. R. 21 Mad. 246 tI L. R. 38 Mad. 797 
' Sis AL. J. 463 - 


LALTA PRASAD and orHers (Defendenisy 
` Versus i 
GAJADHAR SHUKUL (Plsintif)* . . 

Hindu Lew—Debts—Lisbility of joint family property for father’s debts 
—Joint femily consisting of father, bis sons and bis nephews and 
grandne phews—Pious obligation of sons to pay debts contracted by 
fotber—Right of fathers credttor—Basis of. 

The sons (which expression includes son’s sons and son’s son’s 
sons) of a Hindu, who is the managing member of a joint Hindu 
famiy consisting of himself, his sons and bis nephews and grend- 
nepbews, are under a pious obligation to pay the debts contracted 
by the father (which are not for family purposes) to the extent 
of their interest in the joint family property provided the debts 
were not incurred for an dlegal or immoral purpose. Every Hindu 
son is under a pious obligation to discharge his father’s debts of this 
class, irrespective of the fact whether the father isor is not the 
manager of the joint family, or whether the joint family is or is 
not composed of persons other than the father and the sons. 

The right of the father’s creditor, who has obtained a decree for 


the debt of the father, to sell the son’s interest in the joint family 


in execution of his decree, is based not on the father’s 
right to alienate the sons’ interest for his debts but on the pious 
obligation of the sons, and the creditor can pursue his remedy even 
though the father, having regard to the constitution of the family, 
cannot alienate the family property. | 
Bankey Lal v. Durga Prashad, 1931 A. L. J. 917 relted on. 
Binda Prashad v. Raj Ballabh Seba, 24 A. L. J. 273 distinguished. 
First APPEAL from a decree of Panprr Jacpisriwar NATH 


~ Kautz, Additional Subordinate Judge of Benares. 


*F. A. 345 of 1929 
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Shiva Prasad Sinha. Ambika Pridd Remi: Nami Pedal aad 


Kanhaiya Lal for the appellants, . 
N. P. Astbena and B. N. Sabai for the respondents. 


The following judgments were delivered:— 
IQBAL Arman, J.—The question of law that arises in the pre- 
sent appeal is whether the sons (which expression in this judgment 


` includes son’s sons and son’s son’s sons) of a Hindu, who is the 


manager of a joint Hindu family consisting of himself, his sons Abmed 


and his nephews and grandnephews, are under a pious obligation 
to pay the debt incurred by him, when the debt was incurred nei- 
ther to meet family necessities nor was tainted with illegality or 
immorality, and on the. answer to that question depends the fate 
of this appeal. 

The defendant-ap ts are the sons and grandsons of Raj 
Kumar Lal who was a defendant in the court below and is a 
pro forma respondent in the present appeal, The suit giving rise 
to the appeal was for recovery of the amount due on the basis 
of a simple money bond dated April 6, 1923, executed by Raj Ku- 
mar Lal in favour -of the plaintiff-respondent. 

The plaintiff originally filed the suit against Raj Kumar Lal 
alone but, on an application dated December. 19, 1927 being made 
by the plaintiff, the present defendant-appellants and Debi Prasad 
and Chandi Prasad, the nephew and grandnephew respectively of 
Raj Kumar Lal, were also impleaded as defendants to the suit. 

The bond in suit was for a sum of Rs.11,000 out of which a 
sum of Rs.1,272 was advanced in cash by the plaintiff to Raj Ku- 
mar Lal and the balance of Rs.9,728 was acknowledged by Raj 
Kumar Lal to be due to the plaintiff on five earlier bonds and pro- 
missory notes, three of which were executed by Raj Kumar Lal and 
two by Lalta Prasad, one of the sons of Raj Kumar Lal and one of 
the ap ts before us. 

plaintiff alleged that the debt evidenced by the bond had 
been incurred by Raj Kumar Lal as the head and Karta of the 
family to meet family necessities and that all the defendants were 
liable to pay the same. 

Debi Prasad and Chandi Prasad contested the suit on the 
ground that they were separate from Raj Kumar Lal, who had no- 
thing to do with their branch of the family and that Raj Kumar 
Lal was not the Karta or the manager, and that the bond in suit 
was not for consideration and, in any case, the debt evidenced by 
the bond was not incurred for family necessity. They also plead- 
ed limitation. 

Three separate written statements embodying identical pleas 
were filed on behalf of the defendant-appellants, They asserted 
that they had separated from Raj Kumar Lal and that Raj Kumar 
Lal was not a member of a joint family along with them, nor was 
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he the Karta of the family. They further denied that the bond 
in suit was for consideration, or that the debt in suit was con- 


tracted for family necessity or that they had in any way benefited 


Larra Prasan by the same. They also pleaded limitation in bar of the plaintiff’s 
bd claim. 


GAJADHAR 
SHUKUL 
Iqbal 
Abmed, J. 


The court below, on a consideration of the evidence in the case, 
found that Raj Kumar Lal and all the defendants were members 
of a joint Hindu family and that Raj Kumar Lal was the Karta 
of that family, and the partition decree, on which reliance was 
placed on behalf of the defendants in support of the plea of se- 
paration, was fraudulent. It held that the bond in suit was for 
consideration but that no legal necessity for the debt had been 
proved and that the plaintiff did not make proper and bona fide 
enquiries as to the existence of the alleged necessities, It further 
held that the debts were not tainted with immorality or illegality 
and that the suit was not barred by limitation. As a result of its 
findings it exempted Debi Prasad and Chandi Prasad from the 
claim and dismissed the suit against them. It however held that 
the defendant-appellants, being the sons and grandsons of Raj 
Kumar Lal, were under a pious obligation to pay the debt in suit, 
as the debt was not raised for any immoral purpose, and, accord- 
ingly, decreed the suit ex parte against Raj Kumar Lal and passed 
a decree for the amount claimed against the defendant-appellants 
restricting it in its operation to the extent of the joint family pro- 
perty in their hands. 

The decree dismissing the suit against Debi Prasad and Chandi 
Prasad has become final and, in the present appeal, we are only 
concerned with the question whether the court below was right in 
passing a decree against the defendant-appellants, who are the sons 
and grandsons of Raj Kumar Lal. 

The correctness of the findings on the questions of fact re- 
corded by the court below has not been questioned before us, and 
the counsel for the parties stated that they accepted the accuracy 
of those findings. In other words, the learned counsel for the ap- 
pellants refused to place any reliance on the partition decree re- 
ferred to above and stated that he accepted the position that the 
defendant-appellants, Debi Prasad and Chandi Prasad, were the 
members of a joint Hindu family with Raj Kumar Lal and that 
Raj Kumar Lal was the manager of the family, and that the debt ` 
in suit was not tainted with immorality. On the other hand, the 
counsel for the respondent stated that he does not challenge the 
finding that the debt in suit was not proved to-have been incurred 
for family necessity and that no bona fide enquiries were made by 
the plaintiff as to the existence of such necessity. 

The question for consideration in the present appeal, there- 
fore, is whether, having regard to the constitution of the family 
of which Raj Kumar Lal was the manager, the defendant-appel- 
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lants were under a pious ‘obligation to pay the debt incurred by Gm 
Raj Kumar Lal when the debt was raised ‘neither for family neces- 
sity nor was tainted. with immorality. - 

It is not disputed that the sons are. under a pious obligation Lanta Passan 
to pay the pre- ae debts of the father, provided the debts are Ty 
not tainted with illegality or immorality and further it is well shoro 
settled that this pious obligation is enforceable only to the extent — 
of the joint family property in the hands of the sons and that the aoe J 
tather’s creditor is not entitled to proceed against the persons or ae 
separate properties of the sons. But it is contended by the learned 
counsel for the appellants that the pious obligation of the son is 
restricted only to those cases in which the family consists only of 
the father and his sons and that, a son does not labour under any 
such obligation if other than the father and the son, e.g., - 
the brother or AA foes f the father are also members of the joint 
family. He further ais that the pious obligation of the son 
is confined only to the debt incurred by a father who is also a ma- 
nager of the family and that the sons of the junior members of 
the family, who are not the managers of the family, are under no 
pious obligation to pay the debts incurred by their respective fa- 
thers. In other words, the argument is that there is no pious obli- 
gation on Hindu sons to pay the debts of the class mentioned 
above incurred by the father either (1) if the father was not the 
manager of the joint family or (2) if besides the father and sons, 
there are also other male members constituting the joint family, on 
whom there is no such pious obligation. 

As it is now admitted that Raj Kumar Lal was also the ma- 
nager of the joint family, it is not necessary for the decision of the 
appeal before us to decide whether it is essential for the applica- 
tion of the doctrine of pious obligation that the debt must bg 
a father who is also the manager of the joint family, and, there- 
tore, the expression of opinion on the point must necessarily be in © 
the nature of an obiter dicitwm, but as the point has been argued at 
length before us, I do not feel justified in not giving expression 
to my views on the subject. 

It is conceded Pee ees counsel that there is no direct 
authority i in support of the propositions propounded by him, but 

maintains that his contention is coun by the decision 
of their Lordships: of the Privy Council in Brij Nereis v. Mengla. 
Prasad', and by certain observations contained in the judgment of 
this court in Binda Prasad vw. Raj Ballabh Sabai, and in the Full 
Bench decision of this Court in Benkey Lal v. Durga Prasad®. He 
has further in justification of his contentions noted above drawn 
our attention to the observations of Coutts Trotter, C.J. in the 
Full Bench decision of the Madras High Court in Subramenia Ayyer 
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v. Sabapathy Ayyer*, that the doctrine of pious obligation is “an 
illogical relic of antiquity unsuited to any but a primitive and pat- 
riarchal society”, that it is not to be extended beyond the li- 
mits made binding by decisions of unquestionable authority. — 
I am unable to agree with the contentions of the learned coun- 
sel for the appellants. I am not aware of any Hindu Law text 
that circumscribes the pious obligation of a son within the limits 
contended for by the learned counsel for the appellants. Indeed 
the pious obligation of the sons, as recognised by the original texts, 
was irrespective of any assets being received by them. No doubt 
judicial decisions have, in various respects, modified the obligation 
of the sons with respect to the payments of debts of their father 
as recognized by original texts but it is manifest that the obliga- 


. tion rests on the religious duty of the son to discharge the father’s 


debts, and I can discover no justification for holding that the sons 
of a father, who is not the manager of the joint family, are under 
no such religious obligation or that, if the joint family consists of 
members over and above the father and the son, there is no such 
obligation on the sons. To put it in another way, every Hindu 
son is under a religious obligation to discharge his father’s debts of 
the class mentioned above, irrespective of the fact whether the 
father is or is not the manager of the joint family, or whether the 
joint family is or is not composed of persons other than the father 
and the sons. 

-I find it difficult to understand and impossible to appreciate 
why the sons of the junior members of a joint Hindu family or 
the sons of a manager of the family which also comprises brothers 
and nephews of the manager should be absolved from the pious 
obligation which, so far as the Hindu Law texts go, is imposed on 
every Hindu son irrespective of the limitations contended for by 
the learned counsel for the appellants. It is to be remembered that 
law is not always a logical code and, where the law is clear, it is 
not permissible to attempt to widen or to abridge its scope, simply 
to bring it into line with what according to one’s conception, the 
law should have been. The law as to the pious obligation of the 
Hindu sons, as evolved by judicial decisions, is not free from 
confusion and to introduce further refinements of the nature that 
the learned counsel for the appellants advocates, would be to make 
that confusion worse confounded, and, therefore, unless judicial 
decisions, that are binding upon me, lend support to his conten- 
tions, I am not prepared to introduce, into this branch of the law, 
exceptions which practically have the effect of nullifying the rule 
itself. With all respect to the observations of Coutts Trotter, C.J. 
noted above, I find myself unable to hold that the rule as to the 
pious obligation of the Hindu sons is unadopted to a progressive 
state of society and is, therefore, to be confined within the strictest 
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possible limits. So far as I can see, this rule was introduced asa Cmn 
sort of corrective to the rule that every male member of a joint 
Hindu family acquires an interest in the joint family property 
from the moment of his birth, and, therefore, no member of such Latta PRasaD 
a family can predicate the extent of his share or can alienate the = 
same. If by the mere fact of his birth the newly born son acquires Siuxut 
an interest in the joint family property, and thus automatically  —= 
reduces the extent of his father’s interest in the same, it is but fair Rbwad i]: 
and just that he should shoulder along with the father the liabilities 
of the father. To make provision for the payment of debts due 
to a creditor far from being “unsuited to any but a primitive and . 
patriarchal society” is in consonance with common honesty and is, - 
I should think, the recognised practice of the civilized world. The 
liability imposed on a son to pay the just debts of his father is not 

a gratuitous pbligation thrust on him by Hindu Law but is a ne- 
cessary corollary if not a salutary counter balancing proviso to the 
principle that the son from the moment of his birth acquires, along 
with the father, an interest in joint family property. 

In Brij Naratn’s case the proposition as to the pious obligation 
of the son was formulated by their Lordships of the Judicial Com- 
mittee in the following words:— 

If he is the father and the other members are the sons he may, 
by incurring debt, so long as it is not for an immoral purpose, 
lay the estate open to be taken in execution proceeding upon a - 
decree for payment of that debt. 

It is argued that their Lordships intended to lay down that the 

pious obligation of the son extends only to the debt incurred by 
a father who is also the manager of the family, and to confine the 
pious obligation only to cases in which the family consisted of the 
father and the sons. In the case before their Lordships the debt, 
that formed the subject-matter of consideration, was incurred by 
the manager of the family and the family consisted only of that “>< 
manager and of his sons and the above mentioned proposition was ~ 
laid down by their Lordships with reference to ike facts of the 
case that they had to decide. To give effect to the contention of 
the learned counsel for the appellant would be to read after the 
word “father” in the above quotation some such words as “who is 
also the manager of the family” and after the word “sons” words 
to the effect “and no others” for which I find no justification. In- 
deed the proposition is couched by their Lordships in words that 
are of general application and is uncircumscribed by limitations of 
the nature contended for by the‘learned counsel for the appellants. 
All that is necessary to bring into play the pious obligation of the 
sons is that the debt must have been incurred by their father and 
must not have been raised for an immoral purpose. 

In the case of Binda Prasad v. Raj Ballabb Saba, the questions 

"24 A. L. J. 273 





71 


CIIL 


<= 


1932 
Larra Prasgap 
v. = 
GAJADHAR 


SHUKUL 


Iqbal 
Abmad, |. 


556 i HIGH COURT [1933] 


.now under consideration did not arise for decision, but reliance is 


placed by the learned counsel on certain observations made by 
Mukerji, J. in the course of his judgment. The learned Judge 
observed that 
the liability of the sons to pay their father’s debt not tainted with 
immorality is che same whether the liability is enforced through 
the court or it is taken advantage of by the father in paying off 
his antecedent debts by private treaty. In my opinion the test is 
that the property which the father could sell in his lifetime is the 
only property that could be pursued by his creditor on his death 
in the hands of his sans ... ... It is, therefore, only such property 
as was under the control of the father in his lifetime in order to pay 
his antecedent debts that can be followed in execution. 
On the basis of these observations, it is argued that the pious 
obligation of the sons is co-extensive with the right of the father 
to dispose of the family property in order to liquidate his debts 
and that, where the father is not competent to utilize the family 
property for the payment of his debts by alienating the same, there 
is no pious obligation on the sons. It is said that as in the case 
before us there was no obligation on Devi Prasad and Chandi Pra- 
sad to pay the debts of Raj Kumar Lal, Raj Kumar Lal could not 
alienate the family property for the discharge of his debts, and, 
therefore, there was no obligation on the defendant-appellants to 
pay the debts of Raj Kumar Lal, nor could such obligation be en- 
forced by sale of their interest in the joint family property. 


If the learned Judges who decided Binda Prasad’s case had 
affirmed the propositions advanced by the learned counsel for the 
appellants, I would not have taken the contrary view without con- 
siderable hesitation, but the learned Judges in that case had to deal 
with a different set of affairs and there was no pronouncement in 
that case on the questions before us. In that case the family con- 
sisted of one Bihari Lal, his son Tapeshwari Dayal and of the sons 
of Tapeshwari Dayal. During the lifetime of Bihari Lal Tapesh- 
wari Dayal incurred some debts and then died leaving him surviv- 
ing Bihari Lal and-his own sons. ‘The creditor obtained a simple 
money decree against Tapeshwari Dayal and, after the death of 
Bihari Lal, wanted to execute the same by attachment and sale of 
the family property in the hands of the sons of Tapeshwari Dayal, 
and the question for consideration arose whether he could do go, 
in accordance with the provisions of Section 53 of the Code of Civil 
Procedure, and it was decided by this Court that he was not enti- 
tled to do so. It is clear from the fact stated above that the facts 
in Binda Prasad’s case were essentially different from the facts of 
the case before us and the decision in that case can be of no avail 
to the defendant-appellants. 

I may note in passing that, in considering the question of the 
pious obligation of the sons, care must always be taken not to con- 
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fuse two distinct but well settled propositions of Hindu law:— Crm, 
1. The father’s power to alienate the sons’ share during his — 
lifetime for debts incurred by him which were raised neither for es 


family necessities nor tainted with immorality, and Latta PRASAD 
2. the creditor’s remedy for the recovery of such debt by a 
sale of the sons’ shares. AJADFIAR 


SHUKUL 


The father can exercise the right to alienate the family proper- — 
ty to discharge his debts only if the family consists of the father oe 
and the sons and of no other male members for the simple reason se 
that those other members are under no pious obligation to pay the 
debts of the father, but the creditor’s right to recover the debt by 
sale of the sons’ interests in the family property is untrammeled by 
any such limitations, for the obvious ae his right is based 
not on the father’s right to alienate the family property but on the 
pious obligation of the sons and is independent of the right of the 
father to alienate the sons’ interest. In other words, the creditor can 
pursue his remedy by sale of the son’s interest in the family property 
cven though the father, having regard to the constitution of the 
family cannot alienate the same. It is well settled that the undi- 
vided interest of a coparcener in a joint Hindu family governed by 
the Mitakshara law, can be attached and sold in execution of a dec- 
ree against him for his personal debt even though the coparcener 
is incompetent to sell his interest for the payment of his debts and 
the purchaser can, aftér purchasing the same, have that interest de- 
fined and separated by a suit for partition. That being so, I fail 
to see why a creditor of a father cannot similarly enforce the pious 
obligation of the sons by attachment and sale of their interest in 
the family property even though the father had no right to alienate 
the same. In my judgment, the measure of the creditor’s right, to 
recover the father’s debt by attachment and sale of the interest of 
the sons in the family properties, is not the father’s right to sell 
that interest for the payment of his debt, but is the pious obli- 
gation of the sons, which is controlled, not by the father’s power 
to alienate that interest but only by the conditions that the debt 
should not be tainted with immorality and that it can be realized 
only from the joint ancestral property in the hands of the son and- 
not from his separate property. I, therefore, cannot agree with the 
argument that, when a creditor wants to sell the interest of the sons 
in the family property in execution of a decree for the debt of the 
father, he exercises the right of the father to alienate the interest 
of the sons. 

I do not find any observations in the Full Bench decision of 
this Court in Benkey Lal v. Durga Prasad*, which are inconsistent 
with the view that I have expressed above. On the contrary the 
following quotations from the judgment of Sulaiman, A. C. J. 
with which three out of the remaining four learned Judges consti- 
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Cm tuting the Bench agreed, lend support to my view. At page 922 
— of the A. L. J. Reports the learned A. C. J. is reported to have ob- 





1232 served that 
Latta PRASAD if the debt is contracted by the father, then, whether be is the 
a y: manager or not, the courts have recognised that there is a pious 
ieSe obligation on his sons to pay the debt, even though the debt is a 
as separate debt taken by the father for his own personal purpose. 
Iqbal and rile dealing at page 929 with the decision in Ajodbya Prasad 


Abmed, J. v. Data Ram’, he observed that 

we however went on to observe, which was in the nature of an 
obiter dictum that as the father was not the manager the case did 
not come within the scope of any of the propositions laid down by 
their Lordships of the Privy Council in Brij Narain v. Mangala 
Prasad. We thought that in principle it seemed to follow that, 
in the absence of any express authority to the contrary, the in- 
terest of the minor grandsons could not be held liable for the per- 
sonal debt of the father when the grandfather was alive and was 
the manager. I must confess that on a reconsideration I now 
think that this observation was incorrect. My learned brother 
Young, J. concurs in this view. The propositions laid down by 
their Lordships of the Privy Council relate to joint families and 
cannot be considered as giving an exhaustive list so as to exclude 
the liability of a separated son. 


These quotations from the judgment of the learned A. C. J. 
put it beyond doubt that the pious obligation of the son is not de- 
pendent on the father being also the manager of the joint family. 


Similarly the following observations of the learned A. C. J. 
support the view that the creditor’s right to enforce the pious ob- 
ligation of the sons is independent and irrespective of the father’s 
right to alienate the family property. He observed that 

the liability of the sons for the payment of such debts cannot rest 
on the power of the manager to bind the family. It must rest 
solely on the pious obligation of the sons to pay their father’s 
debts, - 
and further while dealing with the Full Bench decision of the 
- Madras High Gourt in Subramania Ayyar v. Sabapathy Ayyar,° 
his Lordship observed that 


on the other hand, Ayyar, J. proceeded on the supposition that it 
was not a pious obligation of the Hindu son to pay his father’s 
debt, but rather the power of the father to sell the family property 
in payment of his debts, which should be made the basis of the 
liability. The learned Judge concluded, ‘though the father’s power 
of alienation and the creditor’s right to proceed against the son’s 
share are both based on the pious obligation of the son, still on a 
‘ partition, what is put an end to is only the right of the father 
to alienate and not the right of the creditor’. The reply may be 
that che Hindu Law texts based the liability on the pious obligas- 
tion itself end not on the father’s power to sell the sows shere, and 
"1931 A, L J. 104 "LIL R. 51 Mad. 361 
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that their Lordships of the Privy Council also in all their pro- 
nouncements beve put the liability on the seme bass. 
I similarly find nothing in the judgment delivered by Mukerji, 
J. in the Full Bench case to lead me to hold that the contentions 
advanced by the learned counsel for the appellants are well found- 
ed. It is true that at one or two places in his judgment the learned 
judge has made reference to h: father’s right to alienate the 
family property for the payment of his debts that were not taint- 
ed with immorality but he has nowhere held that the father’s right 
to alienate the family property is co-extensive with the creditor’s 
right to sell the son’s interest in the family property in execution 
of a decree for such debt. 


For the reasons given above I hold that the learned Judge of 
the court below was right in decreeing the plaintiff’s suit against 
the defendant-appellants. 


It is further argued on behalf of the appellants that the case 
that the appellants were under a pious obligation to pay the debt 
in suit was not formulated in the plaint, and, therefore, they had 
no opportunity to meet that case and we are asked, therefore, to 
give the defendant-appellants an opportunity to adduce evidence 
on the point. Iam not at all impressed by this argument. It was 
no doubt alleged in the plaint that the debt was contracted by Raj 
Kumar Lal as the head and the Karta of the family and that all the 
defendants derived benefit therefrom, but these allegations did not 
exclude the possibility of the defendant-appellants being made 
liable for the payment of the debt on the basis of their pious obli- 
gation, provided the debt was not proved to have been incurred 
for an immoral purpose. In order to exonerate themselves from 
the plaintiff’s claim, the defendant-appellants had to prove not only 
that the debt was not incurred for family necessity but also to prove 
affirmatively that it was tainted with immorality. If they did 
not lead any evidence on the point, it was their own fault, and J am 
not prepared to hold that, because-of the absence of an express al- 
legation in the plaint that the appellants were under a pious obli- 
gation to pay the debts, the appellants have in any way been pre- 
judiced. 

The last contention of the learned counsel for the appellants 
was on the question of limitation. One of the five earlier bonds 





that formed the consideration of the bond in suit, and to which - 


reference has been made in the inception of this judgment, was a 
bond dated August 17, 1919, executed by Raj Kumar Lal for a sum 
of Rs. 4000. Raj Kumar Lal stipulated to pay the debt in four 
years and to pay interest on the amount advanced every sixth 
month and the bond went on to provide that “if I fail to pay the 
interest in six months, the said amount of interest shall be treated 
as principal and I shall continue to pay interest thereon at the 
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rate aforesaid”, and “in case of default in payment of interest of 
any six monthly period or the amount of principal, the creditor 
aforesaid, has power to realize in any way he likes, his entire 


Larra Prasan amount ” It 1s common ground that the default 
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was made in the payment of interest from the very outset 
and it is, therefore, argued that the time for the recovery of the 
debt began to run from the date of the first default and, on the 
date that the bond in suit was executed, the debt evidenced by the 
bond dated August 17, 1919, was barred by limitation, and that 
any acknowledgment of that debt by Raj Kumar Lal is not bind- 
ing on the defendant-appellants. The learned Judge of the court 
below, on the authority of the Full Bench decision of this Court in 
Gajadbar v. Jagannath’ overruled this contention on the ground 
that the sons are under a pious obligation to pay the time-barred 
debts acknowledged by their father. Apart from the reason as- 
signed by the learned Judge of the court below, there is another 
reason for not giving effect to the contention of the defendant- 
appellants on the point. In my opinion the covenant in the bond, 
entitling the creditor to sue for a amount due on the bond be- 
fore the expiry of the stipulated period of four years, was for the 
benefit of the creditor, and it was open to him to waive that op- 


‘ tion, and to wait for the full period of four years before putting 


Kisch, J. 


the bond into suit. If the-creditor waived that option, as he un- 
doubtedly did in the present case, the bond did not become pay- 
able till after the expiry of four years, and, therefore, a claim on 
the basis of the same would have been within time on the date that 
the bond in suit was executed. Their Lordships of the Privy Coun- 
cil in the recent case of Lasadin v. Gulab Kunwar’ similarly inter- 
preted a similar stipulation in a mortgage deed giving the mortga- 
gee an option to bring a claim for the recovery of the mortgage 
debt without waiting for the full term of the mortgage, and the 
1easons contained in the judgment of their Lordships apply with 
full force to the case of a simple money debt. I hold, therefore, 
that none of the previous debts acknowledged by Raj Kumar Lal 
in the bond in suit was barred by limitation. 


All the contentions urged on behalf of the defendant-appel- 
lants fail and, accordingly, I would dismiss this appeal with costs. 


KiscH, J.—I concur. 


By THE Court—The order of the Court is that the appeal is 
dismissed with costs. 


Appeal dismissed 
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BADRI PRASAD (Decree-Solder) 
VETSHS 
AMJID ALI anp oTHERs (Judgment-debtors)* 

Civil Procedure Code, Sec. 105 and Or. 22, R. 9—Order refusing to set 
aside abatement—Whether can be questioned in appeal from decree 
—Question of diligence—When arises. 

An order refusing to set aside an abatement “affects the deci- 
. sion of the case” within the meaning of Sec. 105 C. P. C., and 
can therefore be questioned in (second) appeal from the decree 
passed in the case. i 
In an application under Or. 22, R. 9 to set aside an order of 
abatement, the question of diligence on the part of the applicant 
would arise only when the party’s death was brought to the notice 
of the applicant. 
SECOND APPEAL from 2 decree of G. C. Banmwar Esa., 
District Judge of Farrukhabad, confirming a decree of MauLvi Mu- 
HAMMAD ZIAUL Hasan, Subordinate Judge. 


G. S. Pathak and B. P. Avasthi for the appellant. 

N. P. Asthana and Baleshweri Prasad for the respondents. 

The judgment of the Court was delivered by 

MUXERJI, A. C. J.—This is a plaintiff’s appeal and arises un- 
der the following circumstances:— 

The plaintiff Badri Prasad brought a suit for sale against one 
Mashuq Ali and certain other persons who were impleaded as subse- 
quent transferees of the property mortgaged. A preliminary dec- 
ree for sale was made in due course, and an application was made 
for the passing of a final decree on May 1, 1925. The application 
did not say when Mashuq Ali died, but it was directed against the 
heirs of Mashuq Ali and the subsequent transferees of the mort- 
gaged property. When a controversy arose as to when Mashuq Ali 
died, it was found that he had died on some date in September 
1924, that is to say, more than 150 days before the application for 
final decree was made. 

The plaintiff filed an affidavit to the effect that he was not 
aware of the death of Mashuq Ali, and that was the reason why he 
could not make an application, for substitution of names on the 
record till May 1, 1925. 

The learned Subordinate Judge, who was seized of the appli- 
cation, passed the following order:— 

The applicant’s allegation that he was prevented from making 
Mashuq Als heirs parties in time by his ignorance of Mashuq Ali’s 
death, cannot be accepted . . especially when Hardial who was 
prosecuting the case for the applicant . . . . impleaded them in 
his own suit No. 2 of 1922. I therefore hold that the suit has 
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abated as against Mashuq Ali’s heirs and reject his application 
claiming the benefit of S. § of the Limitation Act. 
A decree was passed against the subsequent transferees by the 


Baver Prasan learned judge on August 28, 1926, but the decretal amount was 


Y. 
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Mukerji, 
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reduced to 40% of the total amount due to the plaintiff, evidently 
on the ground that the property in the hands of the transferees 
resented 40 % of the value of the entire property mortgaged. 
The plaintiff filed an appeal before the learned District Judge, and 
he raised the question as to the setting aside of the abatement. ‘The 
learned judge decided the point by the following sentence in his 
judgment:— 

If the application of Badri Prasad be construed as an application 
under Order 22, Rule 9 to set aside an order of abatement, there 
is no allegation in the application of due diligence on the part of 
the applicant. The ignorance of the factum of the death of a 
panty is no excuse. 

In the result the learned judge dismissed the appeal. 


A second appeal has been filed, and it is contended that the 
abatement should have been set aside by the courts below, and the 


application should have been adjudicated on as against the entire 
body of the heirs of Mashuq Ali. 


For the respondents their learned counsel has argued several 
points, and we shall take them one by one. 

The first point is that in second appeal the plaintiff is preclu- 
ded from raising the point, namely, the abatement should have been 
set aside. The learned counsel relies on S. 105 of the Code of Civil 
Procedure and on Or. 43. His argument is that only one appeal is 
allowed from an order, and as no second appeal from order lies, the 
order is final, and cannot be challenged. As regards S. 105 his ar- 
gument is that an order refusing to set aside an abatement does not 
affect the merits of the case, and he cites by way of example certain 
cases where it was held that the setting aside of an abatement did 
not affect the case on the merits. 


We are of opinion that this argument of the learned counsel 
is not sound. It is true that no second appeal lies from an order, 
but an order may be questioned in a second appeal if it “affects the 
decision of the case.” What affects the decision of the case has been 
stated in many decided cases under different circumstances. An 
order setting aside the abatement does not affect the merits of the 
case, because the result is that the parties are before the court and 
the court adjudicates in the presence of the parties. Everyone of 
the parties is present there to represent his case, and therefore the 


. decision is not affected. But where an abatement is not set aside, 


the result is that certain parties are dismissed from the case, and so j 
far as the parties go out of the case, the other party has no remedy 
left. The decision therefore is given not on the merits but on a 
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purely technical ground. We are of opinion that in second appeal 
the order refusing to set aside the abatement may be questioned. 


The next point argued by the learned counsel for the respon- 
dents is that the courts below have exercised their discretion in not 
applying S. 5 of the Limitation Act to the application for setting 
aside the abatement, and that discretion cannot be questioned in 
second appeal. It may be for the present conceded that where a 
discretion has been exercised on proper lines, that discretion may 
not be questioned in second appeal. But where the discretion has 
been exercised arbitrarily without due regard to principles, that 
discretion cannot be said to have been properly exercised, and it 
may be challenged in second appeal. 

In this particular case both the learned judges of the courts 
below have acted almost arbitrarily and without following sound 
legal principles. We have quoted the two orders of the learned 
judges almost in extenso only to show that nd proper discretion 
has been used in the case. The first court says that the plaintiff's 
allegation that he never knew of the death of Mashug Ali cannot 
be accepted. He does not give any reason beyond this that one 
Hardial was prosecuting his own case and he had impleaded the 
heirs of Mashuq Ali in his own suit, and Hardial was the same man 
who was looking after the plaintiff’s case, which is now before us in 
second appeal. ‘There is no indication how far Hardial was autho- 
rised to prosecute the plaintiff's case. We do not know whether 
Hardial held a power of attorney on behalf of the plaintiff to prose- 
cute the case. Then there is no rule in the Civil Procedure Code 
which lays down that in all circumstances, an information received 
by a servant or a friend of a party, who is looking after a case, must 
be imputed to the party himself. S. 229 of the Contract Act has no 
application, nor has the definition of “notice” to be found in the 
Transfer of Property Act any application to the facts of this case. 
Then if the plaintiff was as a matter of fact ignorant of Mashug 
Ali’s death, that should be a sufficient excuse for his not applying 
for making the legal representatives of Mashuq Ali parties. 


As regards the learned District Judge, he has said that the 
plaintiff’s application did not disclose any allegation of due dili- 
gence. Certainly it could not be expected of the plaintiff that he 
would periodically visit the house of Mashuq Ali and other defen- 
dants, in order to find out whether Mashug Ali or any of the de- 
fendants were alive or dead. ‘There is no question of diligence in 
the circumstances. The question of diligence would arise only 
when Mashuq Ali’s death was brought to the notice of the plain- 
tiff. 
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In our opinion the learned judges of the court below have used . 


their discretion in a purely arbitrary manner and therefore that 
discretion is liable to correction in second appeal. 
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Crm. The résult is that we allow the appeal, set ‘dside the decrees 

Gas of the courts below and send back the case to the court of first 

"instance through the lower appellate court and direct the court of 

Bapur Prasan first instance to bring the legal representatives of Mashuq Ali on 

Pare the record and to proceed to decide the application in accordance 
swith Jaw. The appellant will have his costs throughout. 


Appeal allowed 
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2 versus 
Jem, 24 THE COMMISSIONER. OF INCOME TAX, BIHAR AND 
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Macumiam - income tax Act (XI of 1922), Sec. 6—Income—In kind—Test—Sec. 10 


CrvIL 


Sux —Income from ae ae business—New mortgage includes 

GEOacE arrears of interest a former mortgage (which is sepa a 
A DANAN —When payment of erreers of interest received—Mortgagee purt 

MULLA mortgaged property at judicial sale—Purchase price in excess of 


principal sum taxable—Taxable profits erise on confirmation of sale 
—What deductions ere permissible—W ben PETRAS price to be 
taken as market value. 


Dame daly be paceived in-kind as Grell aach and bereit 
_ of an equivalent of cash may be a receipt. of income. 


Where a new mortgage was executed in favour of the assessees 
for a certain sum, which included the principal and interest’ due 
to the assessees under a. previous mortgage (and the assessees dis- 
charged the previous mortgage and all liability under it), and the 
assessees, who kept their accounts on a cash basis, did not show 
the interest due under the previous mortgage as realised in the year 
of the new mortgage, beld, that when the assessees received the 
new mortgage they did not thereby receive payment or the equi- 
valent of payment of the arrears of interest then outstanding on 
the previous mortgage and the assessees were not liable to be taxed 
on this sum as being income reccived when the new mortgage was 
granted. Held, further, that this sum of arrears of interest con- 
tinued to retain its character and remain due to the assessees down 
to the time of the judicial sale in execution of the decree passed on 
foot of the new mortgage, when it was realised and became taxable. 

~~ Where 2 mortgagee decree-holder purchases the mortgaged pro- 
perty at a judicial sale, to-the extent the purchase price exceeds 
the principal sum due there is a realisation of interest—that is a 
payment of interest; and the taxable profits must be deemed to 
have arisen on the confirmation of the sale; and the expenses 
incurred by the assesses in taking delivery of possession and effect- 
ing mutation are.not deductible from the taxable profits. 

The price at which the assessces purchased the property at the 
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judicial sale (and not the Civil Court’ Commissioners’ valuation 


before the sale) must, in the absence of evidence to the contrary, 


be taken to be in its market value. i 

- In 1923 a minor son of the mortgagor sued the assessees for a 
declaration that his one-eight share was not affected by the mort- 
gage decrees. Pending a decision in this suit the assessees deposit- 
ed in Court one-eighth of the price at which they bought the pro- 
perty at the judicial sales which took place in 1924-25 in execu- 
tion of the mortgage decrees. The minor son’s suit was decreed 
in 1927. The books of the assessee were kept on a cash basis. 
Held, that in computing the profits or gains of the assessees’ busi- 
ness for the year 1925-26 the deposit cannot legitimately be chaim- 
ed as 2 deduction from such part of the purchase price as may be 


held to be an income receipt. 


Where in the above case 2 mortgage su by a third party was 
pending at the time the assessees purchased the property in 1924- 
25, and the suit was decreed in 1926 and the sum due under 
the mortgage was declared to be a charge on the property pur- 
chased by the assessees, beld, that the said sum was not a permis- 
sible deduction in the computation of che assessees’ profits or gains 
for the year 1925-1926. 

Statements of questions of law in abstract form divorced from 
the facts of the particular case are undesirable. 

APPEAL from a decision of the High Court of Judicature at 
Patna, reported in 9 Pat. 48. 


L. DeGruyther, K.C. and G. D. McNair for the appellants. 

A. M. Dunne, K.C. and R. P. Hills for the respondent. 

The following judgment was delivered by l 

Loro MacmittaN—This appeal brings before their Lordships 
eight questions relating to the taxable income of the appellants for 
the year 1926-27. The appellants carry on the business of money- 
lenders and are liable under Section 3 of the Indian Income Tax 
Act, 1922, to pay income tax for the year 1926-27 in respect of 
the profits or gains of their business in the previous year, 1925-26, 
as computed in accordance with the provisions of Section 10 of the 
Act. 


Being dissatisfied with the assessment of the income tax officer 
and with the result of an appeal to the Assistant Commissioner, the 
appellants under Section 66(2) required the Commissioner to refer 
to the High Court of Judicature at Patna a seties of questions pur- 
porting to be questions of law arising out of the Assistant Com- 
missioner’s order. The Commissioner accordingly, as directed by 
the Act, drew up a statement of the'case and referred it to the 
High Court with his own opinion on the eight questions which he 
formulated. 

The transactions which have given rise to the questions at 
issue relate to the lending of money by the appellants or their pre- 
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Cv decessor (hereinafter called “the assessees”) in connection with a 
To, property known as the Srinagar estate. It appears that on the 
death of the proprietor of this estate in 1880 a one-third share 
Racwowan- thereof was in a partition suit awarded to his son Nityanand and 
i i a the other two-thirds jointly to Kamlanand and Kalikanand, his 
5 sons by another wife. In 1894 Nityanand mortgaged his one-third 
Tur share to the assessees for two lacs_of rupees. Five years later he 
Sanam borrowed on further mortgage of his share a sum of three and a 
Tax, Bmax half lacs from the Benaili Rajas. On this latter mortgage the 
anp Ormsa Benaili Rajas obtained in 1902 a decree against Nityanand for 
Tag  %4557,159, principal and interest. His half-brothers in 1903 
Mecmiles bought this mortgage decree for five lacs and in security of the 
purchase price mortgaged their two-thirds of the Srinagar estate 
to the Benaili Rajas. In the same year they purchased Nityanand’s 

equity of redemption. 

In July, 1904, there was due to the assessees under the mort- 
gage of 1894 a sum of Rs.4,33,135, being Rs.2,00,000 of principal 
and Rs.2,33,135 of interest, and to the Benaili Rajas under the 
mortgage of 1903 a sum of Rs.5,25,815. The debtors, Kamlanand 
and Kalikanand, settled with the Benaili Rajas by paying them 
Rs.815 from their own cash, and Rs.3,00,000 borrowed from the 
assessees and by executing a fresh mortgage for the balance of 
Rs.2,25,000 in favour of the Benaili Rajas. This left them indebted 
to the assessees to the extent of Rs.4,33,135-+Rs.3,00,000= 
Rs.7,33,135, for which sum they, along with Kamlanand’s two 
minor sons, through him as their guardian, executed on July 18, 
1904, 2 mortgage on the Srinagar estate in favour of the assessees. 

In 1912 there was due on the mortgage for Rs.2,25,000 to 
the Benaili Rajas a sum of Rs.3,34,000, and this was met by Kalika- 
nand as karta of the joint family, borrowing three lacs on mort- 
gage from the assessees on November 7, 1912, and providing the 
balance of Rs.34,000 in cash.. The Benaili Rajas were thus finally 
paid off. 


| "The assessees subsequently brought suits on the mortgage for 
Rs.7,33,135 of July 18, 1904, and the mortgage for Rs.3,00,000 
of November 7, 1912, on which, taken together, 2 sum of 
Rs.27,13,379 of principal and interest was due. Decrees were 
passed in favour of the assessees on December 22, 1917. The 
mortgaged property was put up for sale and was bought by the 
assesseeg at the price of Rs.25,65,100 at Court sales on. November 
19, 1924, and January 31, 1925. ‘The sales were confirmed on 
December 18 and 21, 1925. | 
The general- question arising may be said to be—How much, 
if any, of this sum of Rs.25,65,100 is liable to income tax in the 
year 1926-27 as being profits or gains of the assessees’ money- 
lending business for the year 1925-26? The assessees, it-is im- 
portant to bear in mind, keep their accounts on a cash basis. 
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Their Lordships propose to deal with the eight particular ques- 
tions stated by the Commissioner in the order in which he has 
numbered them, although this may not be the most logical sequence 
and it has not been followed in the judgment of the High Court. 

The first question is thus formulated by the Commissioner:— 

1. When a bond is discharged and extinguished by a fresh bond 
and where the assessees have credited the principal and interest of 
this bond in their books of accounts, can notional interest on the 
first bond be said to arise in years subsequent to the execution of 
= second bond, and can it be charged to income tax subsequent- 
y? 

Their Lordships deprecate the statement of questions of law 
in this abstract form divorced from the facts of the particular case. 
The real question is whether, when the assessees on July 18, 1904, 
accepted a new mortgage for Rs.7,33,135, representing to the ex- 
tent of Rs.2,33,135 the arrears of interest due under a previous 
mortgage of June 14, 1894, and discharged the previous mortgage 
and all sums due thereunder, they thereby in effect received pay- 
ment then and there of the arrears of interest due under the pre- 
vious mortgage. 

The assessees contended that the acceptance of the new mort- 
gage in 1904 and the extinction of the previous mortgage operated 
payment of the arrears of interest due under the previous mortgage, 
which were included in the capital sum for which the new mort- 
gage was granted; and that Ae sum representing the arrears of 
interest should have been taxed, if at all, as a receipt of the year 
1904 in which the new mortgage was granted. According to the 
Commissioner, the assessees were as 2 matter of fact assessed at the 
time in the amount of these arrears of interest, but the assessment 
was, on the appeal of the assessees, discharged on the ground that 
the interest was not taxable until the mortgage was realised. As, 
under Section 34 of the Act, income which has escaped assessment 
in any year can be subsequently assessed only within one year from 
the end of that year, the assessees have now an obvious reason for 
reversing the contention which they appear to have successfully 
put forward on the previous occasion. The Commissioner further 
finds that the sum of Rs.2,33,135 was “not shown separately as 
interest realised in the assessees’ books of account of that year [i.e., 
a either in the interest account or in the personal account of 
the debtor”—a finding which seriously stultifies the question as 
framed by the Commissioner. ~ 

Their Lordships fully recognise that income may be received 
in kind as well as in cash and that the receipt of an equivalent of 


cash may be a receipt of income. In the case of Californien Copper- 


Syndicate v. Harris’, a company which dealt in -mining properties 
sold certain property fdr fully-paid shares in another company and 


was held to be liable to income tax on the profit made on the tran- 
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saction although no cash passed, but this was on the ground that the 
taken in exchange were realisable and were thus money’s 
worth and the equivalent of cash. In the case of The Royal In- 
surance Company, Ltd. v. Stepben*, an insurance company, which 
admitted that any profit which it made on the realisation of in- 
vestments was liable to tax, effected an exchange of securities in 
pursuance of a railway amalgamation scheme. The new stocks 
received in place of the surrendered stocks had at the date of the 
exchange a definite market valué which was less than the original 
cost to the company of the surrendered stocks. A claim was made 
by the company in computing its profits to deduct the difference 
as a loss sustained by it. For the Crown it was contended that 
there has been no realisation of investments, but merely an ex- 
change of one set of investments for another. The company’s 
claim was upheld by Rowlatt, J., on the ground that it had in 
substance realised its former holdings and received for them money’s 
worth of a definite amount. The loss was thus a realised loss 
susceptible of exact estimation in money. ‘The transaction was 
on “a fhoney basis.” Reference may also be made to the recent 
case in the House of Lords of Westminster Bank, Ltd. v. Osler 
(November 15, 1932), where the bank surrendered certain hold- 
ings of National War Bonds in exchange for other Government 
securities and the Crown claimed tax on the excess value of the 
substituted over the original securities. The question was whether 
these transactions were the equivalent of a realisation of the original 
holdings, and it was held that they were. “The exchange effected 
in the present case,” said Lord Buckmaster, “was in fact the exact 
equivalent of what would have taken place had instructions been 
given to sell the original stock and invest the proceeds in the new 
security.” The bank had thus in effect realised its profits, for it 
had received it in money’s worth of a definitely ascertained amount. 
From these cases it is plain that the essence of the matter is that 
there must be an actually realised or realisable profit or loss, 
Applying this principle to the assessees’ transaction in 1904, 
their Lordships are of opinion that there was in the circumstances 
no realisation of the principal and interest of the original mortgage 
of 1894 and that when the assessees received the new mortga 
for Rs.7,33,135, which included the principal and interest of the 
original mortgage, they did not thereby receive payment or the 
equivalent of payment of the principal and interest of the original 
mortgage. No doubt the grantors of the new mortgage were not 
identical with the grantor of the original mortgage and the pro- 
perty mortgaged was greater in extent, but the substitution effected 
cannot in any real sense be described as the equivalent of a reali- 
sation of the original mortgage, principal and interest. What 


happened was that the assessees received a new and substituted se- 
*(1928] 44 T. L R. 630; 14 T. C 22 
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curity for an existing debt.-- To give security for a debt is not to 
pay a debt. If the assesses had received payment in kind of the 
amount outstanding on the original mortgage, in the shape, say, of 
realisable shares or bonds, the case would have been different, but 
they merely received further and better security for their debt. It 
is, in their Lordships’ view, quite immaterial that the assessees dis- 
charged the original mortgage and all liability under it, for that 
was merely an incident in the transaction whereby the new security 
was substituted for the old. Their Lordships accordingly hold that 
the assessees did not by virtue of the transaction of 1904 receive 
payment of the arrears of interest amounting to Rs.2,33,135 then 
outstanding on the mortgage of 1894; that the assesses were not 
liable to be taxed on this sum as being income received when the 
new mortgage was granted; and that this sum of arrears of interest 
(though after 1904 secured by the new mortgage) continued to re- 
tain its character and remain due to the assessees down to the time 
of the judicial sales of November, 1924, and January, 1925. In 
so holding their Lordships find themselves in agreement in result 
with the Commissioner and the High Court. 

The next question is unfortunately also stated in abstract form 
as follows:— l 

2. When a property is purchased in execution of a mortgage 
decree by the mortgagee subject to deposit of security sufficient to 
safeguard the interest of a party claiming a one-eighth share in the 
property to be unaffected by the decree, can the value of the whole 

e property be taken into account for the purpose of computing pro- 

fits, or, on the other hand, can the amount deposited in the Court 
as security in these circumstances be claimed as deductible expen- 
diture in computing profits? - 

The facts are that in 1923 Ghananand Singh, a minor son of 
Kalikanand, sued the assesses for a declaration that his one-eighth 
share of the Srinagar estate was not affected by the mortgage decrees 
obtained by the assessees on December 22, 1917. Pending a deci- 
sion in this suit the assessees deposited in Court Rs.3,20,633, being 
one-eighth of the purchase price of Rs.25,65,100, at which they 


bought the property at the judicial sales. The Subordinate Judge ` 


pronounced a decree in favour of Ghananand Singh on September 
15,1927. It is not stated whether an appeal was taken. The ques- 
tion is whether, on the assumption that any part of the purchase 
price of Rs.25,65,100 at which the assessees ae the Srinagar 
estate is computable as income of the assessees in the year 1925-26, 
it is permissible to deduct from such part the amount of this 
deposit of Rs.3,20,633. 

The dates are important. It will be observed that the suit 
was brought in 1923, while the judicial sales at which the assessees 
eel the property took place at the end of 1924 and beginning 
of 1925. The assessees were thus aware when they bid for the 
property that there was a possibility that they might in the event 
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only obtain seven-eighths of it. They were nevertheless prepared 
to bid Rs.25,65,100 for it. Had it not been for this risk they 
would presumably have given more for the property. In the 
next place, no decision was pronounced in the suit till September 
15, 1927, and until then the assessees could not say whether or not 
they would have to pay over the amount of the deposit to Gha- 
nanand Singh, and if an appeal was taken the question would 
continue to remain in suspense. In these circumstances their 
Lordships are unable to see how in computing the profits or gains 
of the assesses’ business for the year 1925-26 this deposit can legi- 
timately be claimed as a deduction from the purchase price of the 
Srinagar estate or from such part of that purchase price as may 
be held to be an income receipt. It was not in its nature a de- 
duction from the purchase price, for the purchase price was paid 
in the knowledge of the claim; nor was jt a sum actually expended 
in the year 1925-26, so as to be a debit in that year in the books 
of the assessees, which are kept on a cash basis, for it was then 
at most a contingent liability; and in no respect does it answer 
the description pf expenditure incurred in the year 1925-26 by 
the assessees solely for the purpose of earning the profits or gains 
of that year within the meaning of Section 10(2) (ix). Their 
Lordships accordingly agree with the Commissioner and the High 
Court that the amount of the deposit is not a permissible deduc- 
tion in the computation of the assesses’ profits or gains for the 
year 1925-26. ‘ 

The third question stated by the Commissioner is in the 
following terms:— 

3. Can assessees claim as admissible deduction from their income 
of that year the amount of decree obtained against them by a 
subsequent mortgagee who has subsequently been held by the 
Courts to hold a prior mortgage over the property, and is the sum 
which eventually turns out to be a charge on the property purchas- 
ed by the assessees in a mortgage decree (which sum had not been 
considered by the assessees to be such charge on account of an ex- 
press covenant embodied in an original mortgage bond) an allow- 
able deduction from taxable income in this case? 

Here the facts are that the Benaili Rajas in 1923 sued the 
proprietors of the Srinagar estate and the assessees to recover the 
amount due on a mortgage of the estate dated April 29, 1910. 
On September 18, 1926, the Rajas obtained a decree in their favour 
for Rs.1,50,818, which the Court held to be a valid and prior 
charge on the property purchased by the assessees, 

It will be observed in this instance also thar the assessees 


To purchased the property at'the judicial sales in 1924-25 in the full 


knowledge of the Rajas’ claim and in bidding Rs.25,65,100 pre- 
sumably allowed for: the possibility of this claim succeeding, as it 
ultimately did. Moreover, in the year 1925-26 the assessees made 
no expenditure of Rs.1,50,818 and it was not till September 18, 
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1926, that this sum was declared to be a charge on the property 
purchased by the assessees. Their Lordships accordingly, for the 
reasons assigned in disposing of the preceding question, are of opi- 
nion that this sum of Rs.1,50,818 is not a permissible deduction 
in the computation of the assessees’ profits or gains for the year 
1925-26, and in this result they agree with the Commissioner 
and the High Court. 
On the fourth question no argument was offered by the 
assessees, Their Lordiki 
with it, and the decision of the Commissioner and the High Court, 
which was adverse to the assessees, will stand. 
The fifth question stated by the Commissioner is as follows:— 
$. Does the law contemplate taxation of notional receipts of 
income and profits arising from the purchase by the mortgagee of 
the mortgaged property? Is not a purchase by the mortgagee of 
the mortgaged property sold in execution of a decree a capital 
transection? 

This is logically the first question for determination between 
the parties, E a ake 
_ the assessees acquired the Srinagar estate, can be treated as an in- 
come png other questions would not appear to arise. 

When a mortgage holder, with the permission of the 
Court, bids for and purchases the mortgaged property at a judicial 
sale, Order 21, Rule 72(2), of the Civil Procedure Code provides 
that “the purchase money and the amount due on the decree . 
may be set off against one another and the Court executing the 
decree shall enter up satisfaction of the decree in whole or in part 
accordingly.” The decree-holder thus in effect receives a transfer 
of the property at the value of the purchase price in satisfaction 
pro tanto of the liability of the mortgagors for principal and in- 
terest. So far as the purchase price exceeds the principal sum due 
under the mortgage excess is applicable to any arrears of in- 
terest. The costs of the mortgage suits and the expenses of the 
sales may for the purposes of the argument be disregarded. To 
the extent, therefore, that the purchase price exceeds the principal 
sum due there is a realisation of interest—that is, a payment of 
interest. The interest is paid in the form of a credit in account 
and is re-invested in the purchase of the property. 

_In the present instance the principal sums due under the mort- 
gages of July 18, 1904, and November 7, 1912, on the Srinagar 
estate when it was judicially sold amounted to Rs.7,33,135 Rs. 
3,00,000—Rs.10,33,135. ' The price paid was Rs.25,65,100, or 
Rs.15,31,965 in excess of the principal sums due. This excess was 
plainly available to be set against the arrears of interest, costs and 
expenses. But the special quéstion which arises is whether in the 
circumstances a further sum is attributable to interest, viz., the 
sum of Rs.2,33,135, which on July 18, 1904, was due as arrears of 
interest under the former mortgage of June 14, 1894, and which 
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Cava. was included in the principal sum of Rs.7,33,135, for which the 
mortgage of July 18, 1904, was granted. 

Their Lordships, in disposing of the first question in the case, 
Racuunan- have decided that this sum of Rs.2,33,135 of arrears of interest 
paN Pud was not paid in 1904, and they are of opinion that when the asses- 

me sees as the result of the judicial sales received payment in account 

Taz of the sum of Rs.7,33,135 due under the mortgage of July 18, 
Comano 1904, they then received payment for the first time of the arrears 
Tax, Brux Of interest included in that sum. To the extent of Rs.2,33,135, 
axp Orma therefore, the sum of Rs.7,33,135 represented an income receipt 
Te and must, as already indicated, be brought into computation as 
Macwtlen such by the assessees for tax purposes. 

On the general issue- raised in this fifth question their Lord- 
ships accordingly find themselves in agreement with the answer 
given by the Commissioner and the High Court. The special point 
with which their Lordships have just dealt is a corollary to the 
answers to the first and fifth questions and the decisions given upon 
it below will be affirmed. 

The next question is thus stated by the Commissioner :— 

6. If the profits or gains arising to the assessees from the buy- - 
ing in of mortgaged property are taxable, what is the date on which 
the profits are deemed to have arisen? Is it the date of decree, the 
date of sale, the date of confirmation of sale, or the date of deli- 
very of possession? 

The answer of the Commissioner and of the High Court was 
that the profits must be deemed to have arisen on the confirmation 
of the sales, i.e., on December 18 and 21, 1925, and their Lordshi 
are of the same opinion. The decree is only a step towards a 
sation, and the date of the decree is therefore plainly not the date 
of realisation. Nor on the date of the sale does the purchaser 
obtain an indefeasible right, for under Order 21, Rules 89, 90 and 
91, the sale may be set aside on various grounds. It is only where 
no application is made under these rules or where such application 
is made and disallowed that the Court under Order 21, Rule 92, 
makes an order confirming the sale, whereupon “the sale shall be- 
come absolute.” It is then that the process of realisation is com- 
pleted and any profit or income is realised by the decree-holder. 


1933 





This is so whether the property is purchased by the decree-holder ~ 


himself or by a third party, for the right of set-off conferred on the 
purchasing SEEP must also be dependent on the sale being 
rendered absolute by confirmation. No doubt Section 65 of the 
Code provides that “where immovable property is sold in execution 
of a decree and such sale hag become absolute the property shall be 
deemed to have vested in the purchaser from the time when the 
property is sold and not from the time when the sale becomes ab- 
solute,” but this provision does not come into operation unless and 
until the sale has become absolute. The actual date of realisation is 
not affected by this retrospective vesting of the property. 
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The seventh question formulated by the Commissioner is as 

follows:— 

-~ 7. Assuming that there are profits ansing out of this transac- 

tion which are legally taxable, are the assessees entitled to deduct 

from these taxable profits expenses which are always entailed in 

taking delivery of possession and effecting mutation in the Col- 
lectorate Registers? 

Their Lordships agree with the Commissioner and the High 
Court that the expenses incurred by the assessees in completing 
their title and entering into possession after the sales had become 
absolute are not deductible by the assessees from their taxable pro- 


fits. The assessees in aa for the property must have had in. 


view that they would incur these expenses if they were the success- 
ful purchasers and doubtless estimated accordingly the price 
which they thought it worth their while to bid. 

The eighth and last question is as follows:— 

8. What is the correct method of computing the value of the 
property acquired by the assessees in this case? 

It appears that the Civil Court Commissioners had valued the 
property before the sales at Rs.17,13,701, and the assessees’ conten- 
tion was that it should be taken at this value instead of being taken 
at the value of Rs.25,65,100, the price at which they acquired the 
property at the sales. Their Lordships, agreeing with the Commis- 
sioner and the High Court, are of opinion that the price which the 
assessees bid for the property at the public sale must be taken to be 
its market value, and there is no evidence to the contrary. 

As their Lordships find themselves in the result in agreement 
with the answers given by the High Court to the’several questions 
raised in this appeal, they will humbly advise His Majesty that the 
decree of the High Court of August 7, 1928, be affirmed and the 
appeal dismissed. The respondent will have his costs of the appeal. 

Appeal dismissed 

W. W. Box & Co.—Solicitors for the appellants. 

Solicitor, India Office—Solicitor for the respondent. 
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were the upper riparian owners, from putting up a dam across the 
river, and for 2 named sum as damages for injury suffered, and for 
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Crv “further damage till the removal of the dam” to be ascertained at 4 
page ‘subsequent stage of the suit. At the end of the evidence of the 
Case first witness called by the phintiffs, they made an application that 
NARs the determination of the extent of loss and damages sustained be - 
MOHAN reserved till after the decree was passed in the suit. The applica- 
THAKUR ~ tion was allowed without objection by the defendants and no 
r further evidence as to damage was called. The suit was decreed 
i Tin by the, Subordinate Judge who found that the plaintiffs were en- 
titled to recover damages but left the amount of damages to 

be determined uently. On appeal the High Court con- 


firmed the decree with this variation only that the plaintiff’s claim 
for damages was dismissed. The High Court took the view that 
the prayer for subsequent assessment in the plaint being only in 
regard to future damages (until the removal of the dam), the 
plaintiffs should have proved by proper evidence at the trial the. 
amount of damages actually suffered up to the date of the filing of 
the suit and this they failed to do. Held, that the order of the Sub- 
ordinate Judge postponing the determination of the amount of 
ges was a proper and convenient one. It was well within 
the inherent jurisdiction of the,Court to determine how the suit 
should be conducted. 
APPEAL from a decision of the High Court of Judicature at 
Patna. 


J. M. Pringle for the appellants. 
Hyem for the respondents. 
` The following judgment.was delivered by . 

Lord Wright Loro WricHt—This appeal raises only one question, which is 
a very narrow one, though of considerable importance. ‘The sole 
matter for determination here is whether the High Court at Patna 
were right in dismissing the appellants’ claim to recover damages 
from the respondents. The claim was dismissed in toto, and the 
respondents have contended before their Lordships that the order 
of the High Court dismissing in toto the claim for damages was 
correct. The rest of the order of the High Court is not in any way 
brought in issue before their Lordships. In all other respects, ex- 
cept as to costs, the High Court affirmed the decree of the Sub- 
ordinate Judge of Bhagalpur. 

The appellants and the respondents are riparian owners on 
the river Belasi. The appellants, who were plaintiffs in the action, 
aré the lower riparian owners on that stream, and the respondents 
are the upper riparian owners. 

The lia in the action was that the respondents had erected 
a dam on their part of the stream, which had the effect of inter- 
fering with the flow of the stream down to and through the por- 
tion belonging to the appellants and in that way have interfered 
with their rights as riparian owners and caused them loss or damage. 
The claim in the action, which is contained in the plaint, raises the 
issue of fact and-claims a declaration that the plaintiffs were entitled 
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to the free and uninterrupted supply of water, and an injunction 
to restrain the defendants from putting up a dam across the river 
Belasi, or obstructing the free flow of water in any other manner, 
and, furthermore, to pass a decree for Rs.10,350 as damages for the 
injury suffered by the plaintiffs, and also to pass a decree “for fur- 
ther damage till the removal of the dam and that the amount of 
actual damage may be ascertained in a subsequent stage of the suit 
and a decree may be passed for the same on taking requisite Court 
fee.” That was the prayer in the action, and issues were framed 
by the Subordinate Judge, of which issues Nos. 13 and 14 are 
material. Issue No. 13 is: “Did the crops of the plaintiffs suffer 
on account of the construction of the disputed dam.” Issue No. 
14 is: “Are the plaintiffs entitled to get any damage from the 
defendants? If so, how much?” 

The case obviously involved a very long and intricate exami- 
nation of the facts and involved a very prolonged calling of wit- 
nesses, Jt appears that at the trial twenty-one witnesses were called 
for the plaintiffs, the appellants, and twenty-six witnesses for the 
defendants, the respondents. At the end of the evidence of the 
first witness called by the plaintiffs they filed a petition, which is 
set out in the record, in these terms; “Petition filed by plaintiffs 
praying that the evidence regarding loss and damages be allowed 
to be reserved for the present and till after the decree is passed in 
this suit.” On that an order was made on the same date as the 
petition. ‘The petition shows “that, during the course of the cross- 
examination of witness No. 1 of the plaintiffs on the matter of the 
extent of loss and damages sustained by the plaintiffs in consequence 
of want of water for irrigation and the failure of the crops, it has 
been suggested that it would be convenient to reserve the deter- 
mination of the said matter at this stage to save loss of time if the 
plaintiffs be not successful in their suit. That the plaintiffs ac- 
cordingly humbly pray that the evidence regarding the above be 
allowed to be reserved for the present and till after the decree is 
passed in the suit.” On that an order was made accordingly, as 
appears from the record, which, after referring to the petition, adds: 
“Prayer allowed.” That is the only reference to the order, and 
there is nothing in the record to show that that order was made 
after it had been objected to on the part of the defendants. It 
was certainly a most reasonable and proper order to make. It was 
well within the inherent jurisdiction of the Court in determining 
how the suit should be conducted, and their Lordships cannot find 
any trace anywhere that the defendants, the respondents, at the 
time objected to that order being made. The trial proceeded on 
the basis of that order. No further evidence as to damage was 
called; at least, their Lordships have not discovered, and their 
attention has not been called to any further evidence as to damages. 
At the close of the prolonged and very complicated trial the Sub- 
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ordinate Judge of Bhagalpur gave judgment. The judgment is 
very interesting, very long and very complete. He finds that the 
plaintiffs’ claim succeeded. Their Lordships need only-refer to the 
very end of his judgment as being a matter material on this appeal. 
In paragraph 11 the judgment proceeds thus: ‘The 13th issue re- 
lates to the crops of the plaintiffs having suffered on account of 
the construction of the Bandh. It has been established by evidence 
that the villages named in the plaint produce paddy. Paddy must 
suffer if there is not sufficient water. The crops will therefore suffer 
if the means of irrigation is stopped.” Then paragraph 12 says: 
“The 14th issue related to damages suffered by plaintiffs. On the 
side of plaintiffs a large number of sale certificates have been filed 
to show that the tenants could not pay rent and their holdings were 
sold for arrears of rent. ‘The Kamat lands will also suffer by want 
of irrigation, and the Zamindar will also suffer damage in respect 
of Bhaoli lands. I find, therefore, the plaintiffs have suffered dam- 
age and they are entitled to recover the same from the defendants. 
They cannot, however, get damage as claimed in the plaint without 
the same being determined. ‘They may get the amount determined 
by filing the petition, and the amount so determined shall be re- 
coverable by them. They are also not allowed costs in this suit on 


- the amount claimed in the plaint, but they will get costs in pro- 


portion to the amount determined.” The order proceeds to declare: 
“The right of the plaintiffs to uninterrupted flow of water from 
the Belasi is declared, and it is further ordered that defendants have 
no right to put up a dam across the said river so es to stop or di- 
minish the flow of water to the villages lower down.” It orders 
the defendants to remove the dam within a month, and it grants 
a permanent injunction in the terms prayed for by the plaintiffs. 
Then it proceeds, and this is the part which is material for the 
purposes of this appeal: “Plaintiffs are held entitled to recover 
damages, the amount whereof to be hereafter determined. For the 
purposes of costs to be assessed at this stage the value of the land is 
held to be Rs.9,000, and the costs and damage will be awarded on 
the same being determined.” ‘That is the judgment of the Sub- 
ordinate Judge. ‘The respondents then appealed to the High Court 
at Patna, and they lodged a very long memorandum of appeal 
dealing very minutely with the various facts of the case relating 
to the cotirse of the river and the obstruction to the river and the 
flow of water. Of all the heads, amounting to forty-seven, in 
lengthy memorandum, their Lordships have only been referred as 
relevant to the appeal, to head 13, which complains “that the find- 
ing of the court below that plaintiffs’ crops suffered by reason of 
obstruction complained of and they are entitled to damages is not 
correct.” That being the memorandum of appeal Jodged by the 
ndents in the High Court, the matter was heard at some con- 
siderable length in the High Court, and the judges of the High 
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Court delivered a judgment, which was again very complete, deal- 
ing with all the disputed facts relating to the actual obstruction 
complained of and confirmed the findings of the Subordinate Judge, 
and their Lordships’ attention has not been drawn to any respect 
in which they departed from the findings of the Subordinate Judge; 
but at the end of their judgment the High Court proceeded to deal 
with the question of damages in a passage which commences: 
“There remains the question of damages.” The judgment of the 
High Court sets out certain paragraphs of the plaint, and then it 
proceeds, “Prayer (d) is as follows.” Then it sets out the terms of 
the prayer, which has already been set out in this judgment. The 
judgment proceeds to quote the terms of the Subordinate Judge’s 
ruling on the 14th issue, a passage which has been already referred 
to, and then it proceeds as follows: “It is difficult to understand 
why the question of the amount of damages already suffered should 
not have been decided. ‘The evidence in proof of damages is in- 
adequate.” ‘Then it sets out various statements from the evidence, 
and it proceeds to criticise the evidence as it appeared in fact in the 
record. Then it proceeds: “Admittedly no papers have been 
filed to show the usual income from the Kamat lands. This should 
have been filed before the hearing of the suit. In the plaint there is 
a prayer to decree the damages already suffered: It is only in re- 
gard to future damages (until the removal of the dam) that there 
is a prayer for subsequent assessment. In my opinion the plaint- 
iffs ould have proved by proper evidence at thé trial the amount 
of damages actually suffered up to the date of the filing of the 
suit. This they have failed to do, and their prayer for damages 
must be dismissed.” Their Lordships disregard two remands 
for further investigation which were made before the final decree 
was drawn up, and which are not material in this appeal. The 
final decree was in this form: “It is ordered and decreed that this 
appeal be dismissed”—+that is to say, the appeal of the respondents 
from the judgment of the Subordinate Judge—“‘and the decree of 
the Court below be, and the same is hereby confirmed.” Then 
come these words, which are crucial for this appeal to their Lord- 
ships Board: “with this variation only, that the plaintiffs’ claim for 
damages be dismissed. It is further ordered and decreed that the 
plaintiffs shall get one-half the costs of the proceedings at the 
trial in the Court of First Instance and in the first hearing of this 
appeal in this Court, but they shall get their whole costs of the 
proceedings subsequent to the first alee of remand in this Court. 
It is further ordered and decreed that the defendants shall bear 
their own costs.” As has been already said, it is from those words 
varying the decree of the Subordinate Judge that this appeal is 
brought, and that is the only issue. Their Lordships have care- 
fully examined the record and they have found nothing in the 
record which throws any light upon the matters which are the 
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Cwm subject of this appeal beyond what has been set out in their judg- 
—~ ment. Their Lordships are unable to find that there was any 
1232 justification for the course taken by the Court in allowing the 
Nass appeal from the Subordinate Judge to the extent of that variation. 
IOAN An explanation, if it is necessary to seek for explanation, of the 
“ys course taken by the High Court may be that they, had not their 
Bay{xoraN attention drawn to the petition and order made on May 12, 1924, 
Mma to which their Lordships have already referred. Even so, it might 
Lord Wright 2Ppear that a less drastic course might have been taken than to 
exclude the appellants from any right to recover damages at all 
for the wrong committed to their rights as riparian owners. It ° 
has been found by the Subordinate Judge, and affirmed by the 
High Court, that such a wrong was committed and that some 
damage, whatever the damage may be, has flowed from it, and, 
that being so, their Lordships see no reason at all to criticise or 
attack the order which was made postponing the determination 
of the issue of the amount of damages until after the issue of li- 
ability had been determined by the Trial Judge and by the High 
Court. The course adopted by the Subordinate Judge in so post- 
poning this issue appears to their Lordships to have been a very 
usual, a very proper and very convenient course, and, in all the 
circumstances of this case their Lordships can come to no other 
conclusion than that this part of the judgment of the High Court 
was made in some way under inadvertence and that their error 
must be corrected. 

In their Lordships’ opinion this appeal must be allowed and 
the order of remand dated June 5, 1928, and the decree dated 
June 24, 1930, of the High Court set aside in so far as they vary 
the decree of the Subordinate Judge by decreeing that the plaint- 
iffs’ claim for damages be dismissed, and also in so far as they deal 
with the appellants’ costs in the proceedings at the trial in the 
court of first instance and in the first hearing of the appeal in the 
High Court by awarding to the appellants only half of their costs. 
In their Lordships’ opinion that part of the order and decree of 
the High Court should be set aside and the order of the Subordi- 
nate Judge be restored in so far as it has been varied, that is to 
say that part of the order which is to this effect: ‘The plaintiffs 
are declared entitled to damages, the amount whereof will hereafter 
be determined.” The matter will accordingly be-remitted to the 
court below to give effect to this judgment of their Lordships ahd 
the appellants will have not only one half of their costs of the pro- 
ceedings in the trial court and of the first hearing of the appeal, 
but the whole of such costs, and the appellants will have the costs 
_ of this appeal. Their Lordships will humbly advise His Majesty 
accordingly. Appeal allowed 
Watkins € Hunter—Solicitors for the appellants. 

Barrow, Rodgers & Neville—Solicitors for the respondents. 
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-* NIZAMUDDIN AND peel (Opposite parties) * eee 
_ Civil Procedure Code, Sec. 145 and Or. 21, R. 43—Comemissionier appointed Feb. 21 
`- fo attach end take charge of iudgment—debtor’s goods—Attechment 
-—Commissioner appoints shahnas as watchmen—Astechment released S°TAMAN 
—Several articles miissing—Lisbility. 
A Commissioner, who had been appointed to attach the goods of 
the judgment-debtor and keep them in his custody till the appoint- 
ment of a-custodian was approved, prepared a list of the articles 
Saar in = shop, locked it and kept the keys of the locks 
ted shebnas on his own responsibility as mere 
cen to ek ve the shop., Subsequently when the attach- 
ment ‘was released it was discovered that numerous articles were 
missing. Held, that the person who remained liable for the safe - 
custody of the articles was the attaching officer himself (Or. 21, 
` R. 43). The shabsas did not become their custodian nor did they 
‘ become liable as sureties within the meaning of Section 145 Civil 
Procedure Code. _ 
Crvi Revision from an order of Basu CHATUR BEHARI LAL, 
First Additional Subordinate Judge exercising the powers of a Judge 
of the Court of Small Causes of Jaunpur. 


Shiva Prasad Simba and Lakshmi Seran for the a plicant. 
-K. N. Katju, Kedar Nath Sinba and Gopalji Mebrotra for the 

oppósite parties. 
‘The following judgment was delivered by 
pi SULAIMAN, C. J.—This is an application in revision by Jagat salesmen, C. J. 
“Narain who was appointed a shabna or watchman by a Commis- 
sioner.. The Commissioner had been appointed by the court to 
attach certain movable properties belonging to the judgment-debtor 
which were in a sho He was ordered to keep them in his cus- 
tody till the approdi, of the appointment of a custodian had been ` 
given. The Commissioner attached the goods, locked them up in 
the shop, put several locks on the shop with seals on them and kept 
the keys with himself. He, however, appointed the applicant and 
another person as joint watchmen on a remuneration of 8 annas 
per day to oe after the shop and see that the locks were not 
tampered with, . 
pop A list of the articles contained in the shop was also prepared 
before they were locked in. Subsequently the attachment was re- 

leased and the goods had to be delivered to the judgment-debtor. 
When the articles in the shop were compared with those on the list 





-it was discoyered. ‘that numerous articles were missing. The judg- 


: ment-debtor accordingly applied that he should be given the value 
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of those articles and sought relicf against the Commissioner as well 
as the watchmen. 

The court below came to the conclusion that it was the duty 
of the watchmen to keep watch both during the day and night and 
that there could be no question that some articles, at least, were miss- 
ing. Dealing with the argument that the list might have been 
wrongly prepared the court observed that “It is quite possible that 
there scala (might?) have been mistake with respect to some 
things while enumerating them”, but it held that the shabnas were 
responsible because they were careless and did not discharge their 
duties faithfully. The court exempted the Commissioner from 
all onsibility. 

“The learned Judge has noted that as for the liability of Pandit 
Kanhaiya Lal, the judgment-debtor’s vakil conceded that he could 
not be held liable because he had appointed the shahnas. In any 
case, the position of the Commissioner was certainly that of a surety 
and if he was released from all liability by the court below it was 
open to the judgment-debtor to go up in appeal from that order 
and to come up in second appeal to this Court. It is therefore not 
possible to give the judgment-debtor a decree against the Com- 
missioner in case his decree against the watchmen is dismissed. 

There is no force in the grounds taken in the revision that the 
finding of the court below is defective inasmuch as there is no abso- 
lute proof of any theft and also because the possibility of a mistake 
made in the preparation of the list has been conceded. ‘The only 
convenient way to prove that certain articles are missing is by 
comparing the articles that now exist with those on the list. 
burden would be on the custodian to establish that a mistake was 
made in preparing the list. In the absence of any such proof the 
court would be justified in presuming that the items which are on 
the list existed at the time when the shop was locked. 

There is no force in the contention that the assessment of the 
values made by another Commissioner was not satisfactory because 
he was not an expert, nor can such a point be taken in revision. 

The last contention urged is that the watchmen were not sure- 
ties within the meaning of Section 145 of the Code of Civil Pro- 
cedure and therefore could not be proceeded against in execution. 

It is quite clear that the Commissioner was appointed to attach 
the goods, take charge of them and keep them in his custody till the 
appointment of the custodian was approved. ‘This stage did not 
arrive. The Commissioner locked the shop and kept the keys of 
the locks himself and appointed the shobnas as mere watchmen to- 
look after the shop. They were appointed not as custodians of 
the properties attached but as mere watchmen. In these circum- 
stances the person who remained liable for the safe custody of the 
articles was the attaching officer himself (Order 21, Rule 43). The 
watchmen did not become their custodians nor did they become 
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liable as sureties within the meaning of Section 145 of the Code Gm _ 
of Civil Procedure. otk 
It therefore seems to me that the remedy of the judgment- 
debtor, assuming that he has any claim against the watchmen at _Jso4T 
all, is not by way of execution under Section 145 of the Code of area 
Civil Procedure treating them as sureties. It is unnecessary for me Nrauvv- 
to express any opinion as to whether any remedy by a separate DIS 
suit is open against the watchmen who were not appointed by the sisimas, C.J. 
judgment-debtor or by the court, but were appointed by the Com- 
missioner on his own responsibility. 
I accordingly allow this application and setting aside the order 
of the court below dismiss the application as against the applicant. 
The applicant will have his costs of these proceedings against the 
judgment-debtor in both courts. 
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Penal Code, Sec. 100—Deadly weapons used in attack—Those attached pp 15 
use similer weapons—Death of en aggressor—Right of private de- 
fence—Evidence—Prosecutton witness swears falsely—Entire evs- Youna, J. 
dence to be discarded. 

When peaceful citizens are attacked by a body of men armed 
with deadly weapons, it cannot be said chat the right of private 
defence is exceeded if those attacked in their turn use similar wea- 
pons in their defence, and even if, in using those weapons, one of 
the aggressors is killed. These cases ought not to be weighed too 
nicely. 

If it is proved chat a witness for the prosecution has given false 
evidence, it is unsafe to rely upon him at all. In a case where 
false evidence is discovered, there may be other evidence on which 
to base 2 conviction—though false evidence must inevitably dam- 
age the whole fabric of the prosecution case—but honest or 
circumstantial evidence cannot be used to support or corroborate 
a perjured witness. Such evidence must be sufficient by itself 
to justify a finding of guilty. 

CRIMINAL APPEAL from an order of Basu Kasra NATH, Ses- 
sions Judge of Muzaffarnagar. 

L. M. Roy for the appellants. 

Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 


Younc, J.—Ten persons were charged in the court of the Youss, J. 
Sessions Judge of. Muzaffarnagar under Sections 147 and 304 read 
with Section 149 of the Indian Penal Code; the charge was that 
they, on the morning of February 18, 1932, had formed an unlawful 
*Cr, A. 950 of 1932 
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assembly and had caused grievous injuries to Ali Ahmad, which — 
resulted in his death. The learned Sessions Judge acquitted six of 
the accused, convicted four under Section 304 of the Indian Penal ` 
Code, and sentenced them to three years’ rigorous imprisonment 
each, All the four convicted persons appealed to this Court. 

The accused Gumani had a field in the village of Wilayetnagar. 
Adjacent to his field was the field of Ali Ahmad. ‘There was a 
canal between the fields, from which water was obtained for irri- 
gation. The prosecution alleged that when Husain Ahmad was 
engaged in taking water from the canal Gumani came up and ob- 
jected. The result was a quarrel between the two men. Rela- 
tions on both sides came up to assist and a merpif took place. In 
that marpit Ali Ahmad unfortunately was hit on the head with a 
lathi and died. 

The first information report was made at once by Husain Ah- 
mad who was—the learned Judge finds—present throughout the 
marpit. It is as follows:— 

Today in the morning water came from the canal in the dis- 
tributary. I cleaned my drain and began to lead water to my 
wheat field. The accused came and stopped me from taking the 
water. When I forbade them from doing so, they beat me with 
lathis. When Ali Ahmad, my father, Amir Ahmad, my uncle, 
and Hasan Ahmad, my brother, asked them as to why they were 
beating me, the accused beat them with lathis. ‘They are lying 
unconscious in the field. 

The persons named by Husain Ahmad were Gumani, Patram, 
Man Singh and Jhandu, who are the present appellants. It will be 
noted that only four names were mentioned in this first information ` 
report. No less than ten accused however were charged before the 
learned Sessions Judge. All the prosecution witnesses gave evi- 
dence that all these ten accused were present and took part in the 
marpit. ‘The learned Judge has rightly found in his judgment, and 
for good reason, that the prosecution case “had been much exag- 
gerated and there were serious developments made in it”, and 
further “there can be no doubt in this case that the implication of 
these six accused Shadi, Sundra, Balla, Narpat, Chhota and Baldewa 
was an after-thought and the result of a conspiracy to implicate as 
many persons as possible and to make the occurrence look more 
serious and also to establish a case of riot”. This is a clear finding 
by the learned Judge that no less than six out of ten of the persons 

ged had been falsely implicated. The learned Government 
Pleader, who appears for the Crown in this appeal, does not chal- 
lenge this finding. 

This is another of those unfortunate cases which occur in this 
country, especially where riots are concerned. A short time ago 


_ in the Raiya riot case a Bench of this Court, of which I was a 


member, laid down certain rules with regard to false evidence. It 
was there decided that if it was proved that a witness for 
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the prosecution had given false evidence, it was unsafe 
_ to rely upon him at all. I can see no reason why this rule of 
English law—hbased on centuries of experience—should not be 
‘strictly applied in India. The reason for it is obvious. The pro- 
secution must prove its case and the accused must be given the bene- 


fit of any doubt which exists. If a witness has sworn falsely against - 


one accused, there can be no certainty that he is not also swearing 
falsely against another. “Where there is no certainty, there can be 
no proof, and there must be doubt. It is more important that the 
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courts should be a shield for the innocent than a sword for the’ | 


guilty. Dr. Johnson said: 
Unless civil institutions ensure proteotion to the innocent all 
the confidence that mankind should have in them would be lost. 


The sure result of failure to observe this rule must be that 
many innocent persons would suffer. In a case where false evi- 
dence is discovered, there may be other evidence on which to base 


a conviction—though false evidence must inevitably damage the = E 


whole fabric of the prosecution case—but honest or circumstan- 
tial evidence cannot be used to support or corroborate a perjured 
witness. Such evidence must be sufficient by itself to justify a 
finding of guilty. 


In this case no less than six accused have been falsely impli- 


cated. The evidence of those witnesses who depose that these six 
accused were present*and took part in the marpit must, therefore, 
be discarded as against all the accused. This affects every witness 
called for the prosecution. When the people of India, and those 
responsible for presenting a case before courts, realise that prosecu- 
tions tainted with evidence of this kind have little chance of suc- 
cess, the prevailing practice of producing false evidence will be 

The other evidence in this case consists of the admissions of 
three of the accused that they were present and took part in the 
marpit. There is also- the evidence of the injuries which certain 


of them sustained. - The admissions, however, are qualified; they - 


include the assertion that they engaged in the mar pit only in self- 
defence, and that the injuries were sustained while defending 
themselves against the unprovoked assault of the complainant and 
his party. The admissions must be taken as a whole. There is, 


therefore, insufficient evidence for conviction in this case. On this 


ground alone I allow the appeals. 


There is, however, another ground for coming to the same 
conclusion. ‘The learned Judge has found,—and I see no reason to 


disagree with .him,—that the story as told by the prosecution wit- - 
nesses is wholly false. ‘The first information report, which is set . 


out at the commencement of this judgment, according to the learn- 
ed Judge, is not correct in any particular. The learned Judge has 
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found that so far from the accused being the initiators of the masr- 
pit it was the complainant, Husain Ahmad, who interfered with 
Gumani drawing water from the canal after Gumani had been 
drawing water for some considerable time. On inspection by the 
police the field of Gumani was found full of water while there 
was none in that of Ali Ahmad. He also finds that it was the 
custom of the village that the first at the canal had a right to con- 
tinue drawing water from it. He finds that Husain Ahmad had 
unlawfully interfered with Gumani when Gumani was lawfully 
engaged in using the canal. He further finds that when Gumani 
protested against the interference of Husain Ahmad, Husain Ah- 
mad, shouted to his relatives to come to his assistance; 
that it was only when Gumani saw the other three coming 
up that he called upon his three relatives to come to his help, and 
then it was that the merpit took place. It is to be noted that some 
of the accused suffered head wounds. In my opinion these facts 
entitled the accused to an acquittal. The learned Judge, however, 
comes to the conclusion that as one of the instigators of the marpit 
was killed, the accused exceeded their right of private defence and 
were therefore guilty. I cannot agree with the learned Judge on 
his interpretation of the law. The aggressor, on the finding, was 
undoubtedly Husain. It was he who called up his relatives for the 
purpose of attack. All four were armed with latbis. Lathis are 
deadly weapons. When peaceful citizens are attacked by a body 
of men armed with such weapons it cannot be said that the right 
of private defence is exceeded if those attacked in their turn use 
similar weapons in their defence; nor can it be said, if, in using 
those weapons, one of the aggressors is killed, that that would 
necessarily be exceeding the right of private defence. If a man 
is attacked by another armed with such a weapon he cannot be 
sure that the intention of the aggressor is not to kill: he therefore is 
entitled in his own defence to take every precaution that he is not 
killed, even if that entails killing his adversary. ‘These cases ought 
not to be weighed too nicely. The complainant and his party, ac- 
cording to the finding of the learned Judge—with which I see 
no reason to disagree—were entirely responsible for what happened. 
It, therefore, appears to me that apart from the unfortunate posi- 
tion in which the prosecution finds itself as regards the witnesses 
called, the appeal ought to be allowed. I therefore on both 
grounds allow the appeals, set aside the convictions and sentences 
and direct that the accused be set at liberty. The bail bonds of 
those of the accused who are on bail will be cancelled. 

This case again invites attention to the fact—admitted by 
every experienced observer—that the oath at present administered 
in the courts completely fails in its object. Another oath with 
the sanction of religious belief ought to be substituted for Indian 
witnesses. Appeal allowed 
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SHAHZADI BEGAM (Applicant) 
VETSHS 

ALAK NATH anp oTHers (Opposite parties)* 

Civil Procedure Code, Or. 44, R. 1 and Limitation Act, Sec. 5—A pplica- 
tion for leave to appeal in forma pauperis—Time-barred—Order 
rejecting applicetion—Technically an order rejecting motion to pre- 
sent application—No appeal ing—Appkcation under Sec. 5 cen- 
not be beard. 

An application for leave to appeal as 2 pauper may be rejected 
at a preliminary stage on the ground that it is barred by limitation 
before it is actually considered by the Court judicially under the 
proviso to Rule 1 of Or. 44. That preliminary stage is the one 
referred to in the Rules of Court as a motion to present an appli- 
cation, and a single Judge has jurisdiction to dispose of such mo- 


non. 

Where an application for leave to appeal in forme penperis is 
presented before a single Judge after the expiry of the period of 
limitation prescribed by Art. 170 of the Limitation Act, the order 
rejecting the application is technically an order rejecting a motion 
to present an application and not an order rejecting the applica- 
tion itself under Or. 44, R. 1, C. P. C., and the result that fol- 
lows is thet after the order of rejection no appeal is pending, and 
consequently an application under Sec. 5 of the Limitation Act 
cannot be heard. 

APPLICATION under Section 5 of the Indian Limitation Act. 


S. B. L. Gøur for the applicant. 

G. S. Pathak for the opposite parties. 

The following judgment was delivered by 

KENDALL, J.—The circumstances from which this case has ari- 
sen have been described in my note of December 7, 1932. An 
application for leave to appeal in forma pauperis under Order XLIV, 
Rule 1 was presented in court on May 2, 1932 and was listed an 
May 10, 1932 with an office note to the effect that the application 
was 58 days beyond time. The order passed by me was, “as the 
application has not been made within the period of limitation, it 
must be and is rejected.” The period of limitation prescribed by 
Article 170 of the 1st Schedule of the Limitation Act for the pre- 
sentation of an application for leave to appeal as a pauper is 30 
days and the application in this case was presented 88 days after 
the date of the decree appealed from. question that J have 
to decide is whether what was rejected on May 10, 1932 was an 
application for leave to appeal as a pauper, or merely a motion 
to admit an application for leave to appeal as a pauper. It has 
been pointed out that as a single Judge I had no jurisdiction to reject 
an application for leave to appeal as a pauper because under Clause 

*Misc. Case 384 of 1932 
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(X) of Rule 1 of the Rules of the Court, such an application can 
be disposed of by a single Judge’only when the appeal would be 
within the jurisdiction of a singlé Judge, and this was not the case 
here. If my order of rejection, was passed without jurisdiction, 
then the effect would be that the motion or the application, which- 
ever it be, was not rejected, and must still be held to be pending, 
and I am therefore in a position to hear an application which has 


- since been filed under Section 5 af the Limitation Act. The pre- 


liminary objection of Mr. Pathak is that what was rejected was a 
motion to admit an application and not the application itself, and- . 
as a single Judge has jurisdiction under Clause (XII) of Rule 1 to ~ 


- dispose of such a motion, the order rejecting it was passed with 


jurisdiction, and the result that followed was that after the. order 
of rejection no appeal was pending, and consequently the application 
under Section 5 of the Limitation Act cannot be heard. 

I think there can be no doubt that a distinction has to be made 
between a motibn to admit an application and the application itself, 
This distinction is indeed expressed in Clause (IX) and Clause 
(XII) of Rule 1 of the High Court Rules. In Clause (XI) it is 
shown that a single Judge can dispose of a motion to admit an 
application, but he can only dispose of the application itself in cer- 
tain specified cases, namely, in case where if it was a second appeal, — 
it would be within the jurisdiction of a single Judge. Similarly, un- 


der Rule 9 of Chapter I the Registrar has authority to deal with a , ` 


motion for the admission of a civil appeal; but he must submit it 
for the orders of a Judge if it appears to him to be barred by limi- 
tation. Mr. Pathak’s argument is that in the present case there 
was a motion to admit an application which was presented not to 
the Registrar but to me, and that as it was reported to be barred 
by limitation, it was properly rejected, just as I should have pro- 


 perly rejected a motion to admit a civil appeal that was reported 


to be barred by limitation. 

Mr. Gour has pointed out that the rejection of the application 
does not mean the rejection of the a and this is J think per- 
fectly correct. If the application ball been rejected under the pro- 
viso to Rule 1 of Order XLIV the effect would not have beet the 
rejection or dismissal of the memorandum of appeal itself. When 
however an application is rejected under the proviso to Rule 1, of 
Order XLIV what is rejected. is an application that has already been 
admitted, that is to say, it has already passed through the preliminary 
stage which according to Mr. Pathak’s argument every application 
has to pass through. 

Rule 1 of Order XLIV provides that any person may be al- 
lowed to appeal as a pauper “subject, in all matters, including: the 
presentation of such application, to the provisions relating to suits 
by paupers, in so far as those provisions are applicable.” ‘The pro- 
visions relating to suits by pauper are set forth in Order XX XI 


r 
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and they show that in the first place the application shall contain 
certain particulars and shall conform with certain requirements 
that are now in point, and that it shall be rejected by the court un- 
der Rule 5 for certain reasons which are again not in point at pre- 
sent. If the application is not rejected for any of these reasons 
but is granted, Rule 8 shows that “It shall be numbered and re- 
gistered and shall be deemed the plaint in the suit and the suit shall 
proceed in all respects as a suit instituted in the ordinary manner, 
except that the plaintiff shall not be liable to pay any court fee 

” Tt is to be observed that the application cannot be re- 
jected under Rule $ because it is barred by limitation, or because 
the suit is barred by limitation. That question is reserved for the 
next stage, when the application has been granted and has thence- 
forward to be considered as a plaint. 

The rules relating to plaints are contained in Order VII, and 
Rule 11 of that order shows that a plaint shall be rejected in cer- 
tain cases. Clause (d) of that rule shows that it must be rejected 
where it appears from the statement in the plaint to be barred by 
any law. The law of limitation is of course such a law, and if a 
plaint is barred by the law of limitation it must undoubtedly be 
rejected. It is clear therefore that if a person were to sue as a pau- 
per on 2 plaint which discloses a cause of action barred by limitation, 
that plaint would have to be rejected as a plaint under Rule 11 of 

Order VU. 

l The question is whether the present application for leave to ap- 
peal is subject to the liability to be rejected at the preliminary 
stage referred to in Order VU, Rule 11. Mr. Gaur has argued that 
a plaint is admitted under Rule 9 or 7 before it is rejected under 
Rule 11, but I cannot interpret the rules in this way. It appears 
to me that the rules are those relating to the admission of a plaint 
and that when Rule 11 provides that the plaint shall be rejected, 
the meaning can only be that it is rejected instead of being admit- 
ted, and when it has been rejected it cannot be said that it is still 
pending before the court, although Rule 13 prescribes that the re- 
jection of the plaint under Rule 11 “shall not of its own force pre- 
clude the plaintiff from presenting a fresh plaint in respect of the 
same cause of action.” 

Under Section 141 of the Code of Civil Procedure, the pro- 
cedure provided in the Code in regard to suits shall be followed 
ae far as can be made applicable in all proceedings in any court of 
civil jurisdiction, and as I have already remarked, the procedure 
prescribed for pauper’ suits is specifically applied to the procedure for 
the presentation of pauper appeals. There can, I think, be no doubt 
therefore that an application for leave to appeal as a pauper may 
be rejected at a preliminary stage on the ground that it is barred 
by limitation before it is actually considered by the court judicially 
under the proviso to Rule 1 of Order XLIV. ‘The preliminary 
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stage is the one referred to in the Rules of Court asZa-motion to 
present an application, and it follows that my order of rejection 
was one passed at this preliminary stage, and was technically an 
order rejecting a motion to present an application and was not an 
order rejecting the application itself under Order XLIV, Rule 1. 
It follows from this that the preliminary objection raised by Mr. 
Pathak must be maintained and that the application under Section 
$ of the Limitation Act must be and is dismissed with costs. 

Mr. Gaur has suggested that even if this be the case, it is still 
open to me to give the applicant time within which to pay the 
court-fee and to file the appeal as a regular appeal. Such an order 
is sometimes made by a Judge or a Bench of Judges when reject- 
ing an application under Order XLIV, Rule 1, that is to say, when 
they have considered the application on its merits. I do not think ~ 
that it is open to me to pass such an order now. When the motion 
to admit ne applicatioh was rejected 88 days from the date of the 
decree against which it was sought to appeal, there was still 
time to pay the court-fee and file an appeal in the regular way. 
Moreover the considerations that prevail with Judges who allow 
time when rejecting an application under the proviso to Rule 1 of 
Order XLIV are quite different from those by which I have to be 
guided. I rejected the motion to present the application solely on the 
ground that it was presented more than 30 days beyond the time 
allowed by law. The order of rejection has no effect whatever on 
the question of whether an appeal can be successfully presented or 
not. It may be that an appeal could still be presented if the pro- 
per court-fee is paid, and if it js accompanied by an application ' 
under Section 5 of the Limitation Act. At present however there 
is properly speaking no appeal before the Court. 

In my opinion therefore there is no justification for passing 
any order of the kind even if I had jurisdiction to do so, which 
appears to me to be extremely doubtful. 


SIYA RAM DAS (Plait ‘tiff) 
VeTSUs f 
JAGANNATH and oTHers (Defendants) * 
Oaths Act (X of 1873), Sec. 11—Plaintiff’s offer to abide by evidence 
of a defendant if made with Gangejali in bend—Offer accepted by 
efendants—W hether can be e 

Where after the offer of plaintiff's vakil to abide by the evi- 
dence of a defendant if made with Gengajali in his hand had been 
accepted by the defendant’s vakil, plaintiff applied the following 
day for revocation of his offer, but the court administered 
the proposed oath and the defendant’s evidence being against the 
plaintiff's claim, his suit was dismissed, beld, that communication 
of the acceptance was complete on the first day and the plaintiff’s 

*Civ. Rev. 445 of 1932 
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_ revočation next day could affect not the binding ‘character of Cymu 


the agreement. er 
: Crv Revision from an order of S. M. Mumm Esq., -Smal 7? 
Cause Court Judge of Cawnpore. Srra Rau Das 


L. M. Roy for the applicant. AREE 
I. B. Banerji for the opposite parties. l 
The following judgment was delivered by 
NIAMATULLAH, J.—This is an application in revision direct- Nsemat- 
ed against the decree passed by the judge of Small Cause Court, arabs f 
Cawnpore, dismissing. the plaintiff applicant’s suit for recovery 
-of Rs. 153 against the three defendants. 
The case was fixed for March 31, 1932. It was stated on 
behalf of the plaintiff by his vakil that if the defendant Sheo 
Charan stated on oath with ‘Gangajali’ in his hand, the suit might 
be disposed of in accordance with his evidence. The defendants’ 
'yakil accepted the offer stating that the defendants (includ- 
ing Sheo Charan) agreed to abide by the evidence of Sheo 
Charan. - The defendants’ vakil prayed for one day’s adjournment 
to enable him to produce Sheo C . Accordingly the case was 
adjourned to April 1, 1932, when the plaintiff made an applica- 
tion attempting to resile from the offer to abide by the oath of 
Sheo Charan. The lower court, however, administered the parti- 
cular kind of oath which the plaintiff had proposed on the pre- 
‘yious day, and Sheo Charan’s evidence being against the-truth -of 
the plaintiff’s allegation, his suit was dismissed.. ae - 
It isargued on behalf of the plaintiff that the learned judge 
“was in error in administering the special oath to Sheo. Charan and 
deciding the suit in accordance with his evidence in view of the 
revocation of his offer by the plaintiff. It is contended that there 
is nothing in law to prevent a party from revoking an offer to abide 
by the oath of another before the oath is actually taken. No au- 
thority has been quoted in support of this contention, which is 
not, in my opinion, sound. Section 8 of the Indian Oaths Act 
(Act X of 1873) empowers a court to administer an oath of a 
special kind to a person willing to take it. Section 9 provides that 
if any party offers to be bound by any such oath, as is mentioned 
in Section 8, if such oath is made by the other party, the court may 
ask such party whether or not he will make the oath. Section 10 - g 
empowers the court to administer such oath if the party to whom ~~ 
the offer is made signifies his willingness to make the oath. Sc- 
tion 11 declares that the evidence so given shall be conclusive proof 
of the matter stated. There can be no doubt that the offer of the 
plaintiff, made on March 31, 1932, was forthwith accepted on be- 
half of the defendants, including the defendant Sheo Charan, who 
was to take an oath with the Ganges water in his hand. No ques- 
tion was raised in the court below as regards the authority of the 
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Cm vakils on both sides to bind their respective clients, nor has any such 
—— question been raised before me. I have therefore to decide the 
case on the assumption that the plaintiff's vakil had the authority 
Srra Rat Das to offer to abide by the evidence of Sheo Charan, in case he made 
hannar ° Statement with Ganges water in his hand, and that Sheo Charan’s 
vakil had an authority to accept that offer on his behalf. There 
Niemat- was thus a completed agreement on March 31, 1932 under which 
wish, J. the controversy in the suit was to be settled in accordance with ` 
the evidence i. Sheo Charan. It was argued by the learned counsel 

for the applicant that the suit could not be deemed to have been 

adjusted “til the oath was actually made. The agreement between 
the parties arrived at on March 31, 1932 has to be considered like 

any other agreement in which an offer is made on one side and 

acceptance on the other. Both the ies being represented by 

duly authorised agents, the offer a behalf of the plaintiff 

was accepted there and then on behalf of the defendants, and the 

acceptance was complete immediately after the offer was made. It 

-was forthwith communicated to the plaintiff’s agent. The plaint- 

iff could not, therefore, revoke his offer on the next day. Section 

$ of the Indian Contract Act clearly provides that a proposal may 

be revoked at any time before the communication of its acceptance 

is complete as against the proposer but not afterwards. The com- 
munication of ah acceptance is complete as against the proposer 

when it is put in a course. of transmission to him so as to be out 

of the power of the acceptor (Section 4, ibid.).~ In the case before 

me, communication of the acceptance was complete on March 31, 

,1932, as already mentioned, a the plaintiff’s revocation next day 

could not affect the binding character of the agreement to have 

the suit decided in accordance with the evidence of the defendant, 

Sheo Charan. In this view the learned judge of the court below 

was right in holding the plaintiff to his offer to abide by the oath 

of the defendant Sheo The latter swore in the manner 

proposed that the plaintiff’s claim was false. Such evidence was 

rightly treated by the lower court as conclusive. 
This revision fails and is dismissed with costs. 
Application dismissed 


Cauma KING-EMPEROR 
rama Versus 
shes SHUKUL AND OTHERS* 

Jen. 19 “Criminal Trisl—Wiinesses guilty of perjury against one accused—t heir 
— evidence not to be reled upon aga.nst otber accised—Duty of Ma- 

Youna, J. gistrates and Sessions Judges in criminal cases. 

Tiom, J. Where certain witnesses have given false evidence against an 
accused, the Court should not rely on their evidence as against the 
other accused. This proposition is frequently stated as sah 

*Cr. A. 423 of 1932 
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“If a witness lies as against A his evidence against B should not be 
relied upon without corroboration.” The effect is the same: the 
evidence of the witness is in reality not relied upon. 


In cases where there is reason to believe that certain accused, 


on the ground of enmity or otherwise, may have been falsely 
charged, the evidence of those witnesses who have reasons falsely 


to implicate the particular accused should not ‘be relied- on as. 


against that particular accused; on the other hand, the same wit- 
nesses might be relied upon against other accused where there is 
no reason to suspect enmity on the part of the witnesses. Where, 
however, perjury has definitely been brought home to a witness, 
it would be extremely dangerous to rely on his evidence against 
any one. 

It is emphatically the duty of the magistrate who commits or 
the Judge who convicts to see each of the accused before he com- 
mits or convicts and passes sentence. 

It is the duty of the police in the investigation of any crime to 
discover the truth and not simply to obtain evidence for the pur- 
pose of securing a conviction. It is the duty of the prosecution 
to bring out in evidence everything in favour of an accused person 
and to lay before the court all the evidence even though some of 
that evidence may result in an acquittal. 

It is the duty of the Committing Magistrate and ie trial judge 
to be solicitous in the interest of the accused. is specially 3o 
in riot cases where the accused are generally cs pa ignorant 
people unable to defend themselves and often inadequately repre- 
sented in the Courts. 


S. N. Sen, K. N. Malaviya, F. Owen O'Neill, A. M. Gupta and 
Gajadber Prasad Bhargava for the appellants. 

M. Waliullah (Assistant Government Advocate) for the 
‘Crown. 


The following judgment was delivered by 


YOUNG AND THomM, JJ.—The ap ts in this case are 31 in 
number. They have been tried in the Sessions Judge’s Court of 
Benares for offences under Sections 148, 302|149 and 307|149 and 
147 of the Indian Penal Code. Gokul, Nazir, Pancham, Sumer, 
Shukul and Tika have been convicted of rioting armed with a 
deadly weapon, of murder, and of attempted murder. Bechu, Bab- 
ban, Baijnath, Bahoran, Bageshri, Buchnu, Damri, Gharbari, Hari- 
nandan, Hira Lal, Jeot Koeri, Kallu chamar, Katholan, Kalicharan, 
Misri Lal, Mahesh, Morahu, Mauj Brahman, Panaru Kohar, Ram 
Kishen, Ramman, Sadho, Sheo Prasad, Saggam and Shukalu have 
been convicted of rioting, murder and attempted murder. Gokul, 
Pancham, Tika, Sumer, Shukul, Marahu and Saggam have been 
sentenced to death under Section 302 Indian Penal Code and to 
transportation for life under Section 307 Indian Penal Code, Gokul, 
Sumer, Pancham, Shukul and Tika to three years’ rigorous impri- 
sonment, and Marahu and Saggam to two years’ rigorous imprison- 
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ment under Section 148 Indian Penal Code. Nazir and Kutballi 
have been sentenced to three years’ rigorous imprisonment each un- 
der Section 148 Indian Penal Code and to transportation for life 
under Sections 302 and 307 Indian Penal Code. Bechu, Babban, 
Baijnath, Baboran, Bageshri, Bachnu, Damri, Ghurbari, Harinandan, 
Hira Lal, Jeot Koeri, Kallu Chamar, Katholan, Kali Charan, Misri 
Lal, Mahesh, Mauj Brahman, Panaru Kahar, Ram Kishen, Ram- 
man, Sadho, Sheo Prasad and Shukalu have been sentenced to trans- 
portation for life under Sections 302 and 307 Indian Penal Code 
and to two years’ rigorous imprisonment each under Section 147 
Indian Penal Code. 

The offences with which the accused have been charged and 
convicted are alleged to have been committed in the village of 
Raiya, P. S. Punnuganj on March 16, 1931. | 

The riot in which four persons were killed and two seriously 
‘injured was the result of bitter communal antagonism in the dis- 
trict. For some considerable time before the riot hostility between 
the Mohammedans and the Hindus had been smouldering. Two 
-days before, that is, on March 14, 1931, this hostility flared up in 
the neighbouring village of Manchi where a riot occurred, the 
Hindus attacking the Mohammedans, It is unnecessary to go in 
-detail into the events leading up to this.riot: ‘These are described 
by the learned Sessions Judge of Benares in his judgment in the 
Manchi riot case. Suffice it to refer to the fact that feelings for 
some time between the two sections of. the community had been 
irunning high and that the immediate cause of the outburst was the 
alleged killing of a cow by one Mohammad Raza. The Hindus 
were-determined to ayenge the sacrilege and the riot in Raiya 
in which the accused are alleged to have participated was really a 
continuation of the riot in Manchi on March 14, 1931. It ap- 
pears that the Hindus had determined to attack the Mohammedans 
of village Raipur which is about one mile distant from the villa 
-of Raiya because the leading Mohammedan in Raipur, Imam Bakhsh, 
gave shelter to Mohammad Raza who was said to have killed the 
cow and who succeeded in making good his escape from Manchi 
on the 14th. 

Imam Bakhsh received a warning from the witness Tengar 
of the impending attack by the Hindus of Raipur on March 15. 
It is stated that this witness acted as an intermediary between the 
the Mohammedans and the Hindus who demanded from Imam 
Bakhsh payment of Rs.400 as the price of the safety of the Mo- 
-hammedans in Raipur. If this sum were not paid, he informed 
Imam Bakhsh, the Hindus were determined to plunder and kill 
the Mohammedans in Raipur. On the morning of March 16, the 
witness, constable Dip Narain Singh, who was aware of the im- 
pending attack by the Hindus arrived in Raipur and advised the 
Mohammedans to leave the village. At about 10 am. the Hindus 
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were seen advancing in force from the village of Khalyari which 
is.about 2 miles distant. On their approach the Mohammedans 
fled from Raipur taking with them their women and children. 
They were pursued by the Hindu mob and upon reaching Raiya 
Imam Bakhsh directed them to take shelter in the house of Raghu- 
nandan Brahman who was on friendly terms with the Moham- 
medans. The refugees with the exception of the witness Shukur- 
ullah Saham Ali and Ramzan Ali forced their way into Raghu- 
nandan’s house. Shukrullah, Saham Ali and Ramzan endeavoured 
to make good their escape from the village. Saham Ali and Ram- 
zan however were overtaken and killed and later in the day their 
bodies were burnt; only their charred bones were eventually re- 
covered. Shukrullah succeeded in making good his escape. He 
made his way to the police station at Punnuganj where he made 
the first information report at about 4 o’clock in the afternoon. 

It is unnecessary here to recapitulate the story of the attack 
on the house of Raghunandan by a Hindu mob. That has been 
related in detail in the order of shi Committing Magistrate and in 
the judgment of the learned Sessions Judge. It is sufficient to say 
that the refugees were eventually rescued by armed police who 
arrived on the scene. Before the police came, however, Lal Mo- 
hammad and Gaffur had been killed by gun shot, Farzand wounded 
by gun shot and Majid beaten and rendered unconscious. 

' A large number of the Hindus were rounded up by the police 
in the village of Raiya and were taken to the thana. The list of 
their names is Ex. Y. From these persons the police collected a 
large number of weapons—axes, spears and Jathis. No attempt 
has been made however to prove that any of these weapons was the 
property of the accused. 

A hundred Hindus were subsequently challaned by the police. 
Ninety nine appeared before the Committing Magistrate who dis- 
charged 16 and committed 83. During the course of the trial 
before the Sessions Judge one accused died. The Sessions Judge 
acquitted 50 of the charges which were preferred against them and 
convicted 32. Seven of these have been sentenced to death and 
the -remainder to transportation for life. 

This case presents certain special features to which, in view 
of our decision, we desire at this stage to make reference:— 

(1) In this case the prosecution has relied almost entirely up- 
on the oral testimony of the prosecution witnesses. Their evi- 
dence has not been supplemented or supported by facts and cir- 
cumstances such as for example the recovery of arms or blood 
stained garments. As has been stated above no attempt was made 
to identify any of the weapons taken possession of by the police 
as the property of the accused and although fire arms are alleged 
to have been freely used, none appear to have been recovered. 

(2) The Pandeys of the village of Khalyari who have been 
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convicted and sentenced are all related being descended from a 
common ancestor. None of the Pandeys of Khalyari, who, ac- 
cording to the witnesses, took a prominent part in the riot were 
rounded up by the police in Raiya and taken to the thana and 
their names do not therefore appear in Ex. Y already referred to. 
This is an extraordinary circumstance. 

(3) The prosecution witnesses are practically all Moham- 
medans and many of them are related to Imam Bakhsh, the lead- 
ing Mohammedan in Raipur where he is known as the Bara Babu. 
We append to our judgment a chart showing the relationship of 
these witnesses. 

(4) Between many of these witnesses and a number of the 
accused there had been long standing enmity—an enmity which is 
evidenced by numerous civil and criminal actions. We append 
to our judgment a chart setting forth these actions. If litigation 
is proof of enmity between witness and accused, enmity, bitter and 
long standing, has been established in this case. 

(5) Two reports were made to the police purporting to give 
the names of those who took part in the riot. One report is by 
the witness Ismail, son of Imam Bakhsh, and the other by the 
witness Ali Husain, brother of Imam Bakhsh. The persons named 
in these reports, Ismail and Ali Husain say they recognised dur- 
ing the course of the riot. Both reports include a very large 
number of names and it is impossible to believe that the witnesses 
recognised and remembered so many of the rioters. Ismail names 
sixty persons; Ali Husain ninety. Both reports were made to 
the police two days after the riot. 

The facts above referred to are sufficient to rouse the suspicion 
that the Mohammedan witnesses may have falsely named a large 
number of innocent persons. During the course of the hearing 
of these appeals this suspicion was confirmed by the appearance in’ 
court of the appellant Shukul who had applied to be present. 

Shukul is one of the accused who has been condemned to 
death. As no fewer than 17 witnesses have testified to his having 
taken part in the riot, and as the view we take of the evidence 
against him and of his conviction and sentence has so important 
à bearing upon our decision in all these appeals, we think it pro- 
per to set forth in extenso what the learned Sessions Judge has said 
about his case in his judgment. The learned Judge deals with 
the case of Shukul at page 233 Vol. 2. He states:— 

Imam Bakhsh saw the accused on the mardana roof. Raghonath 
says he came to his door along with others taking the crowd to 
Raiya. Shukrullah saw him among the pursuers of the Musalmans 
and mentioned him in the first report. Ali Husain saw him among 
the rioters. Taj Uddin saw the accused on the northern roof 
with an axe. Habiban saw accused pursuing Ramzan and Saham 
Ali. Rajmati corroborates her. Razzaq saw the accused on the 
roof of the northern room. Tafazzul also saw accused on the roof. 
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Abhaiman says accused took him from his well where he was 
working. Idan saw him on the roof. Sita Ram saw him running 
off. Gaya Koeri also names him. Ram Dhani says he was one of 
the riotous crowd which went to Raipur. Shukul says he was 
one of those who persuaded witnesses to go to Raiya and that he 
saw him in Raiya. Jhuri also names him. Farzand says he saw 
this accused in front of the Baithak. There is a good deal of dis- 
crepancy as to the weapon with which this accused was armed. 
Fie is mentioned as being armed with a gun by many witnesses, 
with an axe by several, and with a sword by one at least. - There 
can be no doubt at all of his presence in the riot. The most that 
can be said is that he might possibly be given the benefit of the 
doubt as to what arms he had in his hand. Personally I have no 
doubt that he was armed with 2 gun at some time during the 
riot. Rajmati who in examination-in-chief is in clear conflict with 
Habiban seems to mean in cross-examination that he had a gun. 
The same confusion has arisen in the case of Tika who is proved 
beyond doubt to have shot Farzand and Ramzan. Shukul took a 
leading part in the riot. Shukul pleads libi in Jadunathpur, dis- 
trict Shahabad. Shukul produced one witness, who denied all 
knowledge. One of the assessors finds him guilty and two give 
him the benefit of the doubt. There is no doubr. eee 
agreeing with one and disagreeing with two of the assessors con- 
vict Shukul of the offences with which he is charged. 

It appears therefore that no fewer than 17 witnesses have testified 

against this accused and if their evidence is to be accepted Shukul 

was the leader of the riot. 

We have very carefully considered the evidence against this 
accused. He is represented as the moving spirit and the most 
active member of the riotous mob. According to the witnesses, 
in an attempt to induce those people unwilling to accompany the 
mob he instructed, exhorted, cajoled and threatened. He led the 
mob from Kahlyari to Raipur and from Raipur to Raiya—a dis- 
tance of $ miles. From beginning to end he was in the forefront 
of the riot. He was here, there and everywhere—urging, leading 
and directing the mob. He chased the fleeing Mohammedans 
through the streets of the village of Raiya and led the attack on 
Raghunandan’s house. He climbed on the roof of the house not 
once but several times. The walls of the house, we have been told, 
are about 10 feet high. The roof is sloping and tiled. He clam- 
bered up the tiles and along with others tore some of them off in 
an attempt to make a hole in the roof through which he could 
shoot the Mohammedans who had taken refuge in the house. At 
one time he is said to be armed with a gun, at another with an axe. 
at another with a sword. He fired his gun on several occasions 
whilst on the roof and whilst descending from the roof. It was 
he, who according to the evidence in the Manchi riot case, took 
one of the most prominent parts in the riot in that village on 
March 14. If the evidence against him is reliable he is a man 
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of powerful physique, untiring energy, exceptional endurance, pos- 
sessed of the strength and prowess of an athlete and the agility of 
an acrobat. 

When Shukul appeared before us in Court he had practically 
to be carried in by two police constables. He is a wizened old 
man of about 70 years of age. He is in the last stages of senility 
and physical decrepitude; he is unable to stand erect. He has 
little power of movement and he is just able to bobble slowly 
about. In view of the weight of the evidence to the effect that 
he was the leader of the riot, and of the fact that that so many 
witnesses had testified on oath to the extraordinary feats he per- 
formed during the course of the riot, we considered it advisable 
to have him examined by the Civil Surgeon of Allahabad. We 
append a copy of the Civil Surgeon’s evidence upon his condition 
to this e aai In the course of his evidence the Civil Surgeon 
states Tis 


Shukul is a weak, done old man. He is unable to run. His 
muscles are very weak and flabby and he is unable to adopt by 
himself the erect posture. His condition now is about the same 
as it has been for the last two or three years. Two years ago it 
would have been imposmble for him to climb upon the roof of a 
house or to run about the village of Raiya chasing Mohammadans. 
Lf he were left to himself today he might be able to hobble along 
for two or three miles and this would take him the better part of 
the day. His abity to move about would be the same as two 
years ago. He has two extra sesamoid bones in his left foot. 
These bones are so placed as to cause him pain when he uses his 
foot in the ordinary manner. 

In addition to having this accused examined by the Civil 
Surgeon we called for reports from the Superintendents of the 
district jails of Mirzapur and Benares, where he has been incar- 
cerated since his arrest. There is no mention in these reports of 
his having suffered from any illness or physical deterioration dur- 
ing his imprisonment, 

During the hearing of these appeals the prosecuting inspector, 
who was present when the case was being heard before the Com- 
mitting Magistrate and during the course of the trial in the court 
of Session, has informed us that the man who appeared before us 
as Shukul Pandey is the same man who was arrested after the riot 
and who appeared before the Committing Magistrate and who 
was tried, convicted and sentenced upon the evidence to which we 
have already referred, in the sessions court. 

As has already been mentioned, this accused was alleged to 
have taken a prominent part in the Manchi riot. In connection 
with that riot he was tried, convicted and sentenced to transporta- 
tion for life. On appeal to this Court however he was acquitted. 
We have examined the file in the Manchi riot case. We find that 
he was convicted in that case upon the evidence of two witnesses 
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Dukhi and Musammat Bachchi. According to Musammat Bachchi, 
Shukul was one of the men who entered the house in which Rasul 
—one of the men who was murdered in the course of the Manchi 
riot—had taken refuge, and he assisted in dragging Rasul out. 
It appears from the judgment in the Manchi riot case that the 


witness Dukhi in identification identified Sumer Pandey as Shukul 


Pandey. Sumer Pandey is a man of between 30 and. 40 years of 
age. Shukul Pandey is a decrepit old man of about 70. No one 
who haa seen Shukul Pandey in a mob could honestly mistake him 
for Sumer. In this connection we would note further that Shukul 
is mentioned in the first information report and also in the state- 
ments which the learned Sessions Judge regards as confessions made 
by the accused Mauj, Damri, Harnandan and Misri under Section 
164 Criminal Procedure Code. These statements were subsequently 
retracted; the accused alleging that they were made as the result of 
pressure and ill-treatment on the part of the police. The fact that 
Shukul who, for the reasons we have already given, could not have 
taken part in the riot, is mentioned in these statements supports 
the allegation that they were not made voluntarily. 

In view of all these facts there is no doubt left in our minds 
that Musammat Bachchi and Dukhi in the Manchi riot case and 
the 17 witnesses who testified against Shukul in the present case 
have been guilty of the grossest perjury and have implicated this 
accused falsely. Musammat Bachchi also gave evidence against 
some of the accused in this case. 

We find it impossible to understand how Shukul was ever 
challaned in connection with this case. It must have been clear 
to the police that it was absolutely impossible for him to have taken 
part in the riot at all, We have been told that on his arrest he was 
conveyed to the police station in a motor car. We are equally at 
1 loss to understand how he was committed for trial by the Com- 
mitting Magistrate. His appearance should have been sufficient 
to have convinced the Committing Magistrate that the prosecution 
case against him was completely false. Further we are unable to 
understand how he came to be convicted by the learned Sessions 
Judge. If the learned Sessions Judge had seen the man whom he 
was condemning to death he could not have failed to have been 
convinced that the evidence against him was false from beginning 
to end. 

We now consider the bearing of the clearly false implication 
of Shukul upon our decision in the appeals of the other accused. 
So far as Shukul is concerned we unhesitatingly acquit him finding 
that the case against him is false. Seventeen witnesses have sworn 
on oath that he took an active part in the riot. These 17 witnesses 
are guilty of perjury. They have given false evidence against one 
- accused charged with murder. We have come to the conclusion 
that we cannot rely upon their evidence as against the other ac- 
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cused. The 17 witnesses who have testified against Shukul are 
Imam Bakhsh, Raghunath, Shukrullah, Ali Husain, Taj Uddin, 
Musammat Habiban, Musammat Rajmati, Razzaq, Tafazzul, Abhai- 
man, Musammat Idan, Sita Ram, Gaya Koeri, Ramdhani, Sukal, 
Jhuri and Farzand. We refuse to believe their testimony against 
any of the accused. For the same reason, we refuse to accept the 
testimony of Musammat Bachchi, who gave evidence against Shukul 
in the Manchi riot case and whom the learned Sessions Judge in 
this case regards as a good and reliable witness. Musammat Bachchi 
has clearly been guilty of perjury against Shukul in the earlier case. 
We decline to accept her testimony against any of the accused in 
the present case. 

The prosecution has called in this case 46 witnesses apart from 
those who are formal. Of these 18 must be discarded as “Shukul” 
witnesses. Of the rest only Musammat Gulzari, Nur Mohammad, 
Bhola, Akhtar Ali, Majid, Guput, Bismillah and Kishun escaped 
criticism by the Sessions Judge. Most of the criticism is serious 
as will be seen from the appendix to this judgment hereinafter re- 
ferred to. Of these witnesses not criticised Nur Mohammad, 
Akhtar Ali and Bismillah are close relations of Imam Bakhsh 
and in view of the record of the rest of the family in this case as wit- 
nesses we cannot place too much reliance upon them. Majid is a 
child of 9 years. Kishun is a chaukidar and is contradicted by the 
constable Dip Narain Singh in important matters, Guput failed 
to identify any of the accused in the sessions court but did so when 
the three accused he had named were made to stand up and give 
their names (See Vol. 2, page 79, line 45). His evidence is value- 
less. Bhola does not give evidence as to the riot and was himself 
arrested and released after a month. Musammat Gulzari is the 
wife of a “Shukul” witness and failed to identify the only man 
she had named. It will thus be seen that there is really no evidence 
on which this Court can rely. The learned Sessions Judge has re- 
fused to rely on witnesses whom he has severely criticised in the 
cases of some accused, but has relied upon the same witnesses against 
others without giving any réason for his action. We cannot find 
any reason either. For example, in the case of the accused Sarangi, 
whom the learned Sessions Judge has acquitted, the witnesses are 
Jmam Bakhsh, Ali Husain, Ismail, Sita Ram and Jhuri. None of 
these witnesses are, according to the Judge; first class witnesses, and 
some have been severely criticised, and a ae ie he states that there 
is doubt about Sarangi having taken part in the riot and he gives 
this accused the benefit of the doubt. In considering the cases of 
some of the other accused however the learned Judge has relied 
upon the evidence of these same witnesses and has recorded a con- 
viction. This is only one example. ‘There are others. 

For the sake of convenience we append to our judgment a’ 


chart prepared at our request showing the criticisms of the learned 
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Sessions Judge of the witnesses in this case. On the evidence of 
these witnesses the learned Sessions Judge has acquitted in some 
cases but convicted in others. 

The result is that we are compelled to allow all the appeals 
and set aside all the convictions and sentences. No doubt some 
guilty persons are thus set free and some murderers go unpunished, 
but to find any particular person guilty in this case upon such evi- 
dence would be a sheer gamble. 

In view of the circumstances of this case and of the decision 
at which we have arrived we consider it expedient to make certain 
general observations with regard to the administration of justice:— 

1. The duty of the police in the investigation of any crime 
is to discover the truth and not simply to obtain evidence for the 
purpose of securing a conviction. 

2. It is the duty of the prosecution to bring out in evidence 
everything in favour of an accused person and to lay before the 
Court all the evidence even though some of that evidence may re- 
sult in an acquittal. 

3. It is the duty of the Committing Magistrate and the Trial 
Judge to be solicitous in the interests of the accused. 

This is especially so in riot cases where the accused are generally 
humble and ignorant people unable to defend themselves, and often 
inadequately represented in the courts. (Under Indian Law they 
are not even allowed to give evidence for themselves. If Shuku! 
could have been put in the witness-box the whole aspect of the 
case for the prosecution would have been changed.) Had the 
Committing Magistrate and the learned Sessions Judge in this case 
observed this rule the accused Shukul Pandey would never have 
been committed for trial or convicted. We recognise the diff- 
culties of the Judges in the lower courts especially in cases such as 
the present where there is a large number of accused. But it is 
just in these cases that Judges should take great pains to examine 
the evidence minutely in considering the prosecution case, with a 
view to protecting the accused. We would state further that it 
is emphatically the duty of the Magistrate who commits or the 
Judge who convicts to see each of the accused before he commits 
or convicts and passes sentence. If the learned Sessions Judge had 
appreciated the condition of Shukul Pandey we are convinced he 
would never have convicted him and sentenced him to death. It 
is to be noted that in the lower courts counsel for Shukul never 
drew the attention of the court to the condition of his client. The 
point was taken for the first time in this court. This is one of 
the amazing facts of this case. 

4. We are of opinion that in many cases sufficient import- 
ance is not attached to the identification of accused by witnesses 
in the trial court. In the present case it appears that in certain 
‘Instances a witness was unable to pick out a particular accused he 
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had named from amongst the accused. When this occurred, the 
accused n or persons whom it was desired that the witness 
should identity were asked to stand up, and in one case, at any rate, 
made to give their names; the witness then identified the accused. 

This procedure reduces identification to an utter farce. Iden- 
tification by a witness thus obtained is worthless. We note here 
some examples of the method that has been adopted in the sessions 
court :— 

(i) (Picks out all except Dangai and Saggam’s brother, Hira 
Lal and Saggam). Also at first he picked out, Mahesh 
for Sadhu but then picked out Sadhu correctly. (Dangai, 
Saggam and Hira Lal made to stand up). These are Dangai, 
Saggam and Saggam’s brother. (Picks them out correctly). 

(Vol. 2; p. 144, lines 41 to 44). 

(#) (Picks out Morahu only). Before the lower court I recognised 
only Morahu and Baijnath. Now I only recognise Morahu. 
(Baijnath made to stand up). This is Baijnath. 

(VoL 2, page 102, lines 1 to 3). 

(Hz) (Witness fails to identify accused). 

(Panaru, Misri and Banwari made to stand up and give their 
names). 

Q. Do you recognise these men? 

A. Yes. 

(Vol. 2, page 79, lines 44 to 47). 

We are amazed that such procedure was tolerated by the Ses- 
sions Judge or allowed to pass without objection or comment by 
counsel for the accused. 

$. It was argued by counsel for the Crown that even though 
the “Shukul” witnesses had committed perjury in their evidence 
against Shukul their evidence ought to be taken into consideration 
against other accused. It was contended that this was in accordance 
with the general practice in the courts in India: that in most cri- 
minal cases false evidence was given on one side or the other or 
even on both: that if prosecution witnesses were discredited as 
against all the accused because they had committed perjury in the 
case of some accused prosecutions in India would seldom be suc- 
cessful and criminals would escape punishment. 

It is unfortunately true that in India it is often the practice 
for complainants to implicate their enemies falsely in criminal cases. 
This, of course, makes the trial of accused persons a matter of great 
difficulty and anxiety to all Judges. We think however that the 
argument of counsel is too broadly stated. It is seldom that the 
Court can come to a definite conclusion that perjury has been 
proved to have been committed by particular witnesses. The 
correct procedure in our opinion is that in cases where there is rea- 
son to believe that certain accused, on the ground of enmity or 
otherwise, may have been falsely charged then the evidence of 
those witnesses who have reasons falsely to implicate the particular 
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accused should not be relied on as against that particular accused: 
on the other hand, the same witnesses might be relied upon against 
other accused where there is no reason to suspect enmity on the 
part of the witnesses. Where however perjury has definitely been 
brought home to a witness it would be extremely dangerous to 
rely on his evidence against any one. ‘This proposition is fre- 
quently stated as follows:—"If a witness lies as against A his evi- 
dence against B should not be relied upon without corroboration”. 
We do not think there is much difference in this way of stating 
the proposition. The effect is the same: the evidence of the wit- 
ness is in reality not relied upon. We cannot see why such a wit- 
ness should be believed on oath at all. 

This case brings into sharp relief the futility of the oath as 
at present administered to Indian witnesses. We have frequently 
been assured by Indian counsel of great experience that this oath 
is in the case of many Indian witnesses of no binding effect; and 
indeed that is our own experience. There is a common phrase 
in this Province which clearly illustrates this: “Sach bolo adalat 
men nahin ho”, that is, “Speak the truth: You are not now in a 
court of Law.” There is behind the present oath no religious 
sanction. Further, witnesses know that Courts hesitate to put the 
law in motion against perjurers. The Courts in India are so greatly 
in arrear with work as it is and the increase of work, if prosecu- 
tions for perjury were regularly instituted, would be extensive. 
There is thus little penal sanction behind the oath either. A binding 
oath with religious sanction behind it is one of the foundations of 
the administration of justice. We think if there were such an oath 
in India—especially in the case of villagers who provide 90% of the 
witnesses in criminal cases—perjury would be no more prevalent 
than elsewhere; and the difficulty in trying such cases would largely 
disappear. The pressure on the Courts of Justice of the mass of liti- 
gation of all kinds would also be reduced. Fewer false cases would 
be brought, and, if brought, fewer witnesses would be found to 
support them. 

[Their Lordships then dealt with cases of individual appel- 
lants and set aside the conviction and sentences of all the appel- 
lants. | 

Convictions set aside 


Jan. 4 


NIAMAT- 
ULLAH, J. 
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ABUDAR BEG (Plaintiff) 
Versus 
NATHUMAL ann ANGTHER (Defendanis) * 


Civil Procedure Code (V af 1908), Sch. II, Para. I—Suit for recovery of 
money on foot of promissory note executed by first defendent in fa- 
vour of second defendent—Plaintiff an assignee of second defendani— 
Case referred to arbitration at the instence of plaintiff and first de- 
fendant only—Award—When mvalid. 

in a suit for recovery of a sum on foot of a promissory 
note alleged to have been executed by the first defendant in favour 
of the second defendant, from whom the plaintiff took an assign- 
ment of his rights under the promissory note, the relief claimed 
against second defendant was that in case first defendant be found 
to have made any payment to second defendant in respect of the 
promissory note, a decree be passed against second defendant, 
but subsequently at the instance of the plaintiff and the first de- 
fendant only, the court referred the case for decision to an arbi- 
trator appointed by them without discharging the second defend- 
ant from the array of parties, beld, that the second defendant was 
not a pro forma defendant and was as much interested in meeting 
the defence of the first defendant as the plaintiff himself, because 
if first defendant’s plea prevailed, the second defendant would be 
exposed to a claim for damages by the plaintiff, and therefore the 
reference was in contravention of Para. I of Sch. JI of the Civil 
Procedure Code, and the award based thereon was invalid. Haswa 
v. Mabbub, 8 A. L. J. 645 relied on. 


Crvm REVISION against the order of THAKUR BIJEYPAL SINGH, 
Judge, Small Cause Court, Muzaffarnagar. 


Mukhtar Abmad for the applicant. 

Bhagwati Shankar for the opposite parties. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is an application in revision directed 
against a decree passed by the Judge of Small Cause Court at Mu- 
zaffarnagar dismissing the plaintiff-applicant’s suit for recovery of 
a sum of Rs.210 on foot of a promissory note alleged to have been 
executed by the first defendant in favour of the second defendant, 
from whom the plaintiff took an assignment of his rights under the 
promissory note. The suit has been dismissed by the lower court 
in terms of an award made by a certain arbitrator appointed by 
the plaintiff and the first defendant. The defendant No. 2 was 
no party to the agreement to refer. 

The only ground on which the decree of the lower court is 
assailed is that, as defendant No. 2 did not join in the agreement 
to refer, the reference and the award made in pursuance thereof 
are illegal and void. 

*Civ. Rev. 447 of 1932 
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Paragraph 2 of the Second Schedule to the Code of Civil Pro- 
cedure provides that i l 
where in any suit all the parties interested agree that any matter 
in difference between them. l 
be referred to arbitration, they may apply to the`Court for an 
order of reference. Paragraph 3 leaves no option to the Court, 
which must make a reference on the agreement to refer being filed 
by all the parties, interested in the controversy to which the re- 
ference relates. 
As was held in Haswa v. Mabbub', the question whether a 
is interested or not in a reference to arbitration depends upon 
i ition at the time when the reference was made. There can 
be lice doubt that it was open to the plaintiff to withdraw his 
suit against defendant No. 2 and to have him discharged from the 
array of the parties before agreeing with defendant No. 1 to have 
the controversy between them decided by an arbitrator. In that 
event the only parties to the suit would have been the plaintiff on 
the one side and defendant No. 1 on the other. A reference to 
the plaint shows that the plaintiff claimed on foot of the promis- 
sory note as against defendant No. 1 and on foot of the assign- 
ment as against defendant No. 2. If the plaintiff had withdrawn 
his claim against defendant No. 2 or discharged him from the array 
of parties, which would have amounted to withdrawal as regards 
him, he would have ceased to be a “party”, though interested in 
the issue arising between the plaintiff and defendant No. 1. In 
such a case a reference could be made at the instance of the plaint- 
iff and defendant No. 1. The learned advocate for the opposite 
party maintains that the defendant No. 2 was, in fact, discharged 
by the plaintiff immediately when the agreement to refer was en- 
tered into between him and the first defendant. I have to examine 
the record to ascertain if this contention is well founded. 
The suit was instituted on June 13, 1931. The relief claimed 
against defendant No. 2 was that, 
in case defendant No. 1 be found to have made any payment to 
the second defendant in respect of the promissory note, a decree 
for the entire sum claimed be passed against defendant No. 2. 
There is some ambiguity in the last paragraph of the plaint as re- 
gards the exact relief claimed by the plaintiff against defendant 
No. 2. It does not stand to reason that defendant No. 2 should 
be liable for the entire amount due under the promissory note in 
case he is found to have realized any peer of the money due there- 
under. What probably is meant is that, in case defendant No. 2 
is found to have recovered part of the debt assigned to the plaintiff, 
a decree in favour of the latter be passed against defendant No. 2 
for the amount which the latter actually realised from the debtor, 
viz., defendint No. 1. This point, however, is not material at 
this stage. What is important in this connection is that the plaint- 
18 A. L. J. 645 
77 
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iff deliberately impleaded the second defendant, whom he alleged 
to be his assignor, in respect of the debt to which the promissory 
note in suit related. It is perfectly clear that, wholly apart from 
the relief claimed by the plaintiff against defendant No. 2, the lat- 
ter is interested in the controversy between his assignee, the plaint- 
iff, and the alleged debtor, defendant No. 1. The defence of the 
first defendant was that the promissory note in suit was fictitious 
and without consideration. If it be found that the assignment by 
defendant No. 2 in favour of the plaintiff was for valuable con- 
sideration and if it be further found, on the plea taken by the 
first defendant, that the promissory note in suit was fictitious and 
without consideration, there can be no doubt that the plaintiff 
would be entitled to damages from his assignor in a separate suit 
at least to the extent of the consideration which passed from one 
to the other on assignment. ‘Therefore, the circumstance that the 
relief of damages has not been actually claimed in the plaint will 
not make the second defendant any the less interested in the con- 
troversy between the plaintiff and-the second defendant. The 
learned advocate for the opposite party pointed out that a suit for 
damages, such as the plaintiff might in certain eventuality be en- 
titled to maintain against the second defendant is not cognizable 
by a Court of Small Causes. This may be so; but if the second 
defendant has been impleaded as a defendant and his own rights 
and liability are in any way affected by the issues arising between 
the plaintiff and the first defendant, he cannot be considered to 
be a pro forma defendant. He is as much interested in meeting 
the defence of the first defendant as the plaintiff himself, because, 
as already stated, if the defendant No. 1’s plea prevails, the second 
defendant would be exposed to a claim for damages by the plaintiff. 
The suit was fixed for final disposal on January 29, 1932. It 
was stated by the plaintiff and the first defendant that 
we appoint Habibur Rahman, son of Ahmad Hasan, caste Syed, 
resident of village Bagra, as arbitrator. We shall be bound and 
shall accept any decision which may be given by the arbitrator 
after hearing or without hearing evidence and on open or secret 
enquiries. ‘The defendant Qabul Singh is exempted for the pur- 
pose of arbitration (be gberz salisi beri kiya jata bai). 
The order of reference makes no mention of the exemption. All 
it records is that the case be “referred for decision to the arbitrator 
appointed by the parties”. The plaint was not amended, and the 


_ second defendant continued to figure as a party on the record. The 


award found that the promissory note in suit was fictitious and 
further that the assignment by ae ioe No. 2 in favour of the 
plaintiff was also fictitious. It may be said that the latter part of 
che award, so far as it relates to the assignment by defendant No. 2 
to the plaintiff, is outside the reference and of no effect. It is 
contended by the learned advocate for the respondent that the in- 
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tention of the plaintiff and the first defendant was that the second 
defendant be discharged from the suit; in other words, the plaint- 
iff intended to withdraw his suit as against the second defendant. 
I do not think the plaintiff altogether discharged the second de- 
fendant. It was expressy stated that the second defendant was 
exempted for the purpose of arbitration, which implies that, for 
all other purposes, he is to remain a party to this suit. The words 
to which reference has been made above are more compatible with 
the hypothesis that the plaintiff desired the controversy between 
himself and the first defendant to be decided by the arbitrator and 
if after the award being filed, it became necessary to go into the 
question arising between the plaintiff and the second defendant, 
it should be decided by the Court, 

It is not necessary for me to express an opinion as to whether 
it i$ open to some parties in a pending litigation to refer any con- 
troversy between them to arbitration, leaving the difference bet- 
ween one of them and some other party to be settled by Court. 
It was held in Haswa v. Mabbub, already referred to, that the Code 
does not contemplate a reference to arbitration between the plaint- 
iff and one of the two defendants and a trial between the plaintiff 
and another defendant. ‘The point, however, does not arise before 
me, as on the construction as I place upon the plaint and on 


the agreement to refer, defendant No. 2 was interested in the con- ` 


troversy between the plaintiff and defendant No. 1 and that he 
remained a party to the suit to the end. In this view, a reference 
made only at the instance of the plaintiff and defendant No. 1 was 
in contravention of Paragraph 1 of Schedule II of the Code of Civil 
Procedure and an award made in pursuance of such reference was 
not valid. It follows that the decree passed by the court below is 
based on an invalid award and must be set aside. Accordingly I 
allow this revision, set aside the decree passed by the lower court 
and remand the case for disposal according to law. Costs shall 
abide the result. Application alowed 
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tions of the Association” Maaja of—Bombay Cotton Contracts 
Act (XIV of 1922), Sec. 4. 


By Section 4 of the Bombay Cotton Contracts Act the constitu- 
tion and administrative machinery set out in the Articles of Asso- 
ciation of the East India Cotton Association are declared tọ be law- 
ful. Article 96 of the Articles of Association provides that any 
difference arising between members or between members and non- 
members touching or in connection with the cotton trade or any 
transaction therein, shall be referred co arbitration and the holding 
of such an arbitration and the obtaining of an award thereunder 
shall be a condition precedent to the right of any member or non- 
member to commence legal proceedings. 

Held, that Section 4 does no more than to declare that the consti- 
tution and administrative machinery set out in the Articles are not 

_ unlawful, and does not alter the character of the Articles as a do- 
mestic contract among the members of the Association and does 
not make Article 96 binding on non-members. Accordingly in 
a-suit by certain members of the Association against non-members 
for recovery of balance due in respect of a series of transactions 
in cotton carried out by the plaintiffs as commission agents of the 
defendants, reference to arbitration was not a condition precedent 
to the institution of the suit,-and the words in the defendants’ 
order that it was to be “subject to the Rules and Regulations of the 
East India Association” must be taken to refer to the published 
by-laws made for the regukation and control of cotton transactions, 
which the Act makes binding on non-members, and cannot be taken 
to refer also to the Articles of Association. 


APPEAL from a decision of the High Court of Judicature at 
Bombay, reported in 55 Bom. 382. 


W. H. Upjohn, K. C. and J. M. Parikh for the ga 
M. A. Jinnab for the respondents. 


_ The following judgment was delivered by 


Lord THANKERTON—The suit in which the present appeal 
arises was instituted by the appellants on November 21, 1928, in 
the High Court of Judicature (Original Jurisdiction) at Bombay 
against the respondents for recovery of the balance due in respect 
of a series of transactions in cotton carried out by the appellants 
as commission agents on behalf of the respondents, 


Various grounds of defence were put forward by the res- 
pondents, but only two of these are aa ed in the present appeal, 
viz:—(1) that the suit was not maintainable under the provisions 
of the Bombay Cotton Contracts Act No. 14 of 1922 and Article 
96 of the Articles of Association of the East India Cotton Associa- 
tion, Ltd., which -were applicable to these transactions and under 
which arbitration was á condition precedent to any suit in Court 
and (2) that the transactions did not comply with the statutory 
by-laws of the Association and were therefore rendered void by 
the provisions of the Act. 
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The Trial Judge (Kemp J.) on November 5, 1929, dismissed Gm 
the suit, holding that, while there was sufficient compliance with R 
the by-laws, a submission to arbitration was a condition precedent 
and the suit was not maintainable. On‘appeal, the learned Judges Rapmaxuso 
of the Court of Appeal on August 12, 1930, held that arbitration ee 
was not a condition precedent, but that the by-laws had not been Bursoxrunp 
complied with; they therefore confirmed the decree of the Lower Ramcrannas 
Court, though on a different ground. ‘Fhe present appeal is taken — ;-y 
from that judgment. Thenkerton 
The appellants carry on business as commission agents at 
Cawnpore and Bombay; the respondents are merchants at Cawn- 
pore. The balance sued for arises on eight transactions, which 
began ih each case with an order by the respondents on a printed 
form supplied by the appellants for purchase or sale in Bombay 
of a number-of bales of cotton for forward delivery. On receipt 
of the order the appellants instructed their brokers in Bombay, 
Messrs. Chimanram Motilal, who executed the order and reported 
it to the appellants. Subsequently each transaction was closed by 
a sale og purchase, with a profit or loss arising to the respondents, 
as the case might be. The initial order in case stated that the 
order was to be “subject to the Rules and Regulations of the East 
India Cotton Association Limited is applicable and also subject 
to the terms and conditions of your contract.” Then follow 
various stipulations. It may be taken that the ungrammatical 
words “is applicable” mean “so far as applicable”. In fact the 
eppellants, who are now Associate Members of the Association, 
were not so at the time of the initial orders in the case of the three 
earliest transactions, but their Lordships are not in a position to 
separate the stages of these transactions, and they will deal with 
the important questions which arise on the footing that the appel- 
lants were at all material times members of the Association. It 
may be noted that Associate Members must employ a broker to 
carry out dealings on the Bombay Cotton Exchange and that such 
broker must be a member-of the Association. 
The Bombay Cotton Contracts Act of 1922 recites that it is 
expedient to provide for the regulation and control of transactions 
in cotton in Bombay and provides so far as is material, as follows:— 
2. In this Act, unless there is anything repugnant in the subject 
or context 
(a) “Contract” means a transaction in cotton to be carried 
out in whole or in part in Bombay; 
-© (c) The ‘Association’ means the East India Cotton Asso- 
. ciation Limited; and P i 
` (d) The ‘Board’ means the Board of Directors of the 
Association acting through at least a quòrum of 
their number at a meeting of that Board duly called 
and constituted. 
-3. -The Board may, subject to the sanction of the Governct 
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in Council make by-laws for the reguletion and control of trans- 
actions in cotton: 

(f) prescribing the terms, conditions and incidents of con- 
tracts and the forms of such contracts as are in 
writing; 

(g) regulating the making, performance and cancellation of 
contracts including contracts between a commission 
agent and his constituent, or between a broker and his 
constituent, or between a jethawala or muccadum and 
his constituent, or between a member and a non-mem- 
ber of the Association and providing for the conse- 
quences of insolvency on the part of a seller or buyer 
or intermediary, the consequences of a breach or omis- 
sion by a seller or buyer, and the responsibilicy of 
commission agents, muccadums and brokers not parties 
to such contracts; 

(m) regulating the course of business between parties to 
contracts in any capacity whether they be members 
of the Association or not. 

4, The constitution and administrative machinery set out in 
the Articles of Association of the Association are declared to be 
lawful. ‘The said Articles shall not, except with the sanction of 
the Governor in Council, be altered in respect of 

the number or constitution of Panels, or the repre- 
` sentation upon (a) Panels, (b) the Panels Represen- 
tative Committees, (c) the Representative Committee 
of the Association or (d) the Board. 

5. Any contract (whether either party thereto is a member 
of the Association or not) which is entered into after the date 
on which by-laws under this Act are sanctioned by the Gover- 
nor in Council and published in the Bombay Government Gazette, 
and which contravenes any such by-law shall be void. 


The first question at issue depends on Section 4 of the Act and 
on Article 96 of the Articles of Association which provides as 
follows:— 

Article 96. Whenever any difference arises between Mem- 
bers or Associate Members or Special Associate Members or bet- 
ween one or more of them and another or others who are not 
Members or Associate Members or Special Associate Members 
touching or in connection with the cotton trade or any trans- 
action therein it shall be referred to arbitration in such manner 
as shall be prescribed by the By-laws. And it is hereby expressly 
declared that the holding of such an arbitration and the obtaining 
of an award chereunder shall be a condition precedent to the 
right of any Member or Associate Member or Special Associate 
Member or non-Member to commence legal proceedings against 
any other Member or Associate Member or Special Associate 
Member or non-Member in respect of any such difference as 
aforesaid and any Member or -Associate Member or Special Asso- 
ciate Member or non-Member shall have no right of action against 
any other Member or Associate Member or Special Associate 
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Member or non-Member except to enforce the award of any such 
arbitration. 

“The respondents maintain that the effect of Section 4 is to 

make Article 96 binding on non-members as well as members, and 
that accordingly the present suit is not maintainable, arbitration 
being a condition precedent to the commencement of proceedings. 
Their Lordships are unable to construe Section 4 in that sense. 
In their opinion Section 4 does no more than to declare that the 
constitution and administrative machinery set out in the Articles 
are not unlawful, and does not alter the character of the Articles 
as a damestic contract among the members of the Association. The 
respondents maintained alternatively that the Articles of Associa- 
tion were included among the “Rules and Regulations” to which 
the present contracts were expressly made subject by the passage 
quoted above from the initial orders, but their Lordships read these 
words as referring to the published by-laws made for the regula- 
tion and control of cotton transactions, which the Act makes bind- 
ing on non-members, and are of opinion that they cannot be taken 
to refer also to the Articles of Association, Their Lordships agree 
with the conclusion of the learned Judges of the Court of Appeal 
on this point. 
The validity of the contracts between the appellants and the 
respondents is challenged by the latter on the ground that they 
contravene by-law 81 of the statutory by-laws, which is in the 
following terms:— 

81.—Contracts between Agents and their constituents, ¢.g., 
between a member and a non-member or between 2 member acting 
as an agent and 2 member acting as his constituent shall be subject 
to the By-laws and shall be in writing in the form given in the 
Appendix (pages 67, 68, 69 and 70), provided that to such 
Contracts By-laws 130 to 163 inclusive shall not apply. 

A member whose constituent has agreed in writing to sign the 
prescmbed form of contract and fails or refuses to do so after 
terms have been arranged shall be treated in all respects as if he 
had done so and both es shall have the rights and remedies 
accorded by chese Hen 

The form in the appendix which is referred to is headed “Off- 
cial Client’s Contract Form” and, in addition to the details of the 
transaction, contains various terms and conditions as to payment, 
provision of margins, arbitration etc. 

The appellants maintain, in the first place, that this by-law, 
so far as it purports to apply to a contract between a commission 
agent and his constituent, is wHra vires of the Association in res- 
pect that sub-head (f) of Section 3 of the Act which authorises 
regulation of the Forms of Contracts, only relates to a contract 
to which a broker is a party, and does not relate to a contract of 
agency between a commission agent and his constituent. ‘This 
argument is based on a narrow view of the definition of “contract” 
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in Section 2 and a comparison of sub-heads (f) and (g) of ‘Sec- 
tion 3. It is-argued that the transaction in cotton to be carried 
out in Bombay relates only to the contract with the broker who 
deals on the exchange, while the commission agent is employed by 
his constituent to procure the contract with the broker, the rela- 
tions between the commission agent and his constituent being mere- 
ly one of agency and not forming part of the transaction in cotton 
within the meaning of Section 2(a). It is further argued. that, 
while the definition of contract in Section 2 applies to sub-head (f) 
of Section 3, it is expressly extended in sub-head (g) so as to in- 
clude inter alia contracts between a commission agent and his consti- 
tuent and that by-law 81 and its relative form are alone warranted 
by sub-head (f) of Section 3. 

Their Lordships are unable to accept this construction; in 
their view the transaction in cotton referred to in the definition 
of contract covers the whole transaction in cotton, including the 
part which an intermediary takes in it, and this view is supported 
by sub-head (m) of Section 3, which shows that the whole course 
of business “between parties to contracts in any capacity whether 
they be members or not” is to be subject to regulation by by-laws. 
They are therefore of opinion that by-law 81 and its relative form 
are intra vires. 

In the next place, the appellants maintained that by-law -81 
and its relative form do not apply to a contract between a com- 
mission agent and his constituent. While admitting that the by- 
law would prima facie apply to such a case, they contended that 
the terms of the form prescribed were quite inapplicable to such 
a case and could only apply to a contract between a broker and his 
constituent. It is to be noted that neither this contention nor 
the preceding contention as to the validity of the by-law appears 
to have been maintained in either of the Courts below, the only 
question having been whether the contracts in the present case 
sufficiently complied with the prescribed form. The Trial Judge 
held that there was substantial compliance with the form, which 
was all that was required by the by-law, but a contrary view was 
taken in the Court of Appeal, where it was held that there must 
be literal compliance with the form, and that admittedly such 
compliance was absent in the present contracts. Before their 
Lordships it was not argued by the appellants that there was even 
substantial compliance with the form. 

Their Lordships are of opinion that the form prescribed is, 
in its terms, applicable to contracts between a commission agent 
and his constituent and that the parties in the present case were 
bound to comply with the by-law and its form. They are un- 
able, however, to agree with the view that the form is a stereotyped 
one and that literal compliance with it is essential; in their opinion, 
the contract must contain all the terms and conditions set out in 
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the form in order to comply with it. For- instance, in the pres- 
cribed form the main terms and conditions are contained in the 
memorandum of contract (on page 68 of the by-laws) sent by 
the agent to his constituent, in which the former reports the ful- 
filling of the order by a purchase or a sale, as the case may be, in 
Bombay.: -If identical terms and conditions, instead of being in 
the memorandum sent by the agent, were contained in the initial 
order by the constituent, their Lordships are of opinion that there 
would be pro tanto sufficient compliance with the by-law. But 
that is clearly not found in the present case, for the initial orders 
are inconsistent with the terms and conditions set out in the pres- 
cribed form in at least two respects, viz: (1) as regards the absence 
of any provision for arbitration and the substitution of provision 
for the particular Courts in which suits are to be instituted, and 
(2) a provision that, 1 in the event of a loss on the transaction, the 
agents’ account is to be accepted as correct and to be binding on 
the constituent in any legal proceeding. It follows that the con- 
tracts having failed to comply with the by-laws they are rendered 
void under the provisions of Section 5 of the Act, and the appel- 
lants’ cause of action fails. 

Their Lordships accordingly will humbly advise His Majesty 
that the decree of the High Court of Judicature at Bombay dated 
August 12, 1930 should be affirmed, and the appeal should be 

Appeal dismissed 

T. L. Wilson & Co.—Solicitors for the appellants. 

Hy. S. L. Polak & Co.—Solicitors for the respondents. 
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binding pet and the reference to the more formal document 
may be i 

a alas v. Alexander, (1912) 1 Ch. 284 at 288 
followed. 

In an ejectment action the defendant cannot set up a claim for 
specific performance of a contract under which he could have con- 
tinued in possession, when his right to enforce such contract by suit 
has become barred by limitation under Art. 113 of the Limitation 
Act. 

Arif v. Jadunath Majumdar, I. L, R. 58 Cal. 1235 referred to. 

APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal, reported in 57 Cal. 170. 


W. H. Upjohn, K. C., L. De Gruyther, K. C. and J. M. Parikh 
for the appellants. 

A. M. Dunne, K. C., G. J. Simonds, K. C., S. Hyam and 
L. P. E. Pagh for the respondents. 


The following judgment was delivered by 


Lorp THANKERTON—These are two consolidated appeals 
from a decree of the High Court of Judicature at Fort William 
in Bengal, dated August 23, 1929, varying a decree of the Addition- 
al Subordinate Judge of Asansol, dated October 12, 1928. 

On May 14, 1924, the present suit was instituted by L. A. Creet 
against Oosman Jamall & Sons, Limited, for Abas possession of 
certain coal mining lands in Mouza Khandra, for an account of 
the coal extracted therefrom by Jamalls, and for damages for breach 
of contract. In the alternative a somewhat unusual decree “or 
specific performance was asked for. 

In June, 1926, Jamalls went into compulsory liquidation, and 
on July 17, 1926, the liquidator was added as defendant No. 2; on 
October 2, 1926, the liquidator filed a written statement adopting 
the written statement filed by Jamalls. 

On July 28, 1927, Currimbhoy & Company, Limited, were 
added as defendant No. 3, as a party claiming to be interested in 
the lands in suit under an agreement with Jamalls dated Septem- 
ber 13, 1922, and filed a written statement on August 12, 1927. 
On January 25, 1928, the liquidator of Jamalls assigned to Currim- 
bhoys the whole rights and interests of Jamalls in their alleged con- 
tract with Creet, in the subject matter of the present suit and in the 
plant and equipment of their colliery on the lands in suit, as well as 
in the monies deposited by them under orders of the Court. 

Early in 1920 Creet had obtained mine-prospecting leases in 
respect of certain of the lands in Mouza Khandra, and had started 
sinking a shaft. By letter dated the 18th April, 1920, he proposed 


. to Jamalls that they should take over the enterprise from him on 


certain terms; negotiations followed, mostly by correspondence, 
in course of which Creet agreed that Jamalls should take over the 
place immediately, and, in fact, they took possession from Creet 
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of certain lands, which included the shaft, on June 1, 1920, and 
proceeded to develop and work the minerals. On the other hand, 
Creet, who at that time had only got prospecting leases, proceeded 
to obtain titles to the minerals, and became involved in certain liti- 
gations, which delayed his obtaining some of the conveyances of 
the mineral rights. Some of these suits were still pending when 
the present suit was commenced. 

main case for the plaintiff Creet was that a contract was 
concluded between him and Jamalls in May, 1920, under which the 
parties were contractually bound to execute a formal agreement 
embodying the terms of the contract, that Jamalls delayed their 
execution of the formal agreement, that, finally, in February, 1923, 
he gave them notice that, if they did not execute the agreement 


within fourteen days, he would hold the contract to be at an end,: 


and that, in breach of the contract, they failed to do so. In May, 
1924, he raised the present suit, claiming Abas possession, damages 
for breach of contract, and an account of the coal extracted, on 
the footing that they were trespassers. Alternatively, he asked, 
“if the Court finds that the defendants have a right to have any 
contract specifically enforced,” for a decree for such specific perfor- 
mance and a decree for all such sum or sums of money or monies 
that might be payable by the defendants and for executing agrce- 
ment and conveyance mentioned above or all such agreements and 
conveyances as to the Court should seem fit. 

main case for the defendants was that 2 contract was con- 
cluded between Creet and Jamalls in May, 1920, in terms similar 
to those alleged by the plaintiff, but with the exception of any 
obligation to execute a formal agreement, and that they were not 
- in breach of the contract, and they asked for a decree for specific 
performance. Certain other grounds of defence will be noticed 
later. 

On October 12, 1928, the Subordinate Judge gave decree in 
the plaintiffs favour against all three defendants. He accepted the 
plaintiffs version of the contract and held that Jamalls were in 
breach of the contract in February, 1923, and that the plaintiff 
duly rescinded it at that time. He further held that the defendants 
were trespassers after that date, and were accountable for the value 
of the coal extracted, Jess the cost of raising it to the bank, from 
the end of February, 1923, until 1928, which he assessed at Rs. 
$,69, 445. He awarded Rs. 10,000 as damages for breach of con- 
tract. As against these sums he allowed a deduction of Rs. 30,000, 
which Jamalls had advanced to the plaintiff towards the price pay- 
able under the contract and which he regarded as earnest money; 
but he disallowed the deduction of payments by Jamalls to Creet, 
amounting to Rs.7,641 15 as. 9 pies, to reimburse the latter for 
outlays. The learned Judge rejected all the defendants’ conten- 
tions and gave decree for kbas possession and for Rs. 5,49,545 


CuRRIMBHOY 
AND 
COMPANY, 
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with costs. 

Defendant No. 3, Currimbhoys, appealed against this decree 
to the High Court, which disposed of the appeal on August 23, 
1929, by setting aside the decree of the Subordinate Judge so far 
as it related to Currimbhoys, save as to costs, and in lieu thereof 
decreed (a) that Currimbhoys should make over possession of 
all lands, surface and underground, mentioned in the plaint save 
and except the lands covered by the conveyance from the Sarkars 
in their favour, dated November 25, 1924, with a declaration that 
the plaintiff Creet was entitled to recover damages to the extent of 
his share in the lands at Karabagan during the period from July 
28, 1924, to November 25, 1924; and (b) that in respect of such 
damages Currimbhoys should pay to Creet a sum out of Rs. 51, 
563 in proportion to his (Creet’s) share in the lands at Karabagan, 
with interest. They further remanded the case to the lower Court 
to ascertain the sum so payable, and otherwise affirmed the decree 
of the lower Court. 

It will be necessary later to explain and deal with the defence 
grounded on the conveyance by the Sarkars, but the decision of 
the High Court was based on a view of the contractual relations 
between the parties, which was repudiated by both parties before _ 
this Board. After February, 1923, certain negotiations took place 
between the parties, which finally terminated early in 1924. These 
negotiations were expressly stated to be without prejudice, but the 
High Court took the view that they culminated in December, 1923, 
in a concluded and binding contract, which superseded any previ- 
ous contract there might have been. They took a slight more li- 
beral view of the deductions to be allowed in calculating the value 
of the coal extracted, and they omitted the damages for breach of 
contract as against Currimbhoys. 

While previously there may have been some doubt current 
as to the law in India, it is remarkable that, throughout the plead- 
ings, the judgments and the cases of appeal before this Board— 
indeed, until counsel’s attention was called to it at the hearing 
before their Lordships—no reference was made to the decision of 
this Board, dated December 20, 1922, in Harichand Manchearam 
v. Govind Luxman Gokale, which made clear that the principle 
of the English law which is summarised in the judgment of Par- 
ker, J. in Hatzfeld-Wildenburg v. Alexander? applies in India. 
Parker, J. states: — 

It appears to be well settled by the authorities that if the docu- 
ments or letters relied on as constituting a contract contemplate 
the execution of a further contract between the parties, it is a ques- 
tion of construction whether the execution of the further contract 
is a condition or term of the bargain or whether it is a mere ex- 
pression of the desire of the parties as to the manner in which the 
150 In I. App. 25 7/1912] 1 Ch. 284 at 288 
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transaction already agreed to will in fact go through. In the former 


case there is no enforceable contract either because -the condition -| 


is unfulfilled or because the law does not recognise a contract to 
enter into 2 contract, In the latter case there is a binding con- 
tract and the reference to the more formal document may be 
ignored. 

In the present case, if the execution of a formal agreement, 
as the plaintiff maintained and the Subordinate Judge held, was 
intended to be a condition of the bargain of May, 1920, it followed 
that the latter never became an enforceable contract and the find- 
ing of breach of contract disappeared. If, on the other hand, as 
maintained by the defendants,’ it was a mere expression of the 
desire for a formal agreement, it could be ignored, and any case 
of breach of contract by refusal to sign it equally disappeared. It 
follows, as conceded before their Lordships by plaintiff's counsel, 
that it is no longer possible to treat the defendants as trespassers, 
their possession having been originally granted by the plaintiff. 

The claim that the defendants were in breach of contract 
and that they were trespassers after February, 1923, being. thus 
out of the way, their Lordships are of opinion, in the view that 
they take of the case, that it is immaterial whether there was a 
concluded contract or not, but it is necessary, first of all, to dis- 
pose of certain contentions maintained before them on behalf of 
Currimbhoys. 

- It was maintained on behalf of Currimbhoys that, as assignees 
of Jamalls, they were entitled to a decree for specific performance 
of a contract concluded in May, 1920, as maintained by them. 
or, failing that, a contract.to be implied ftom the EER then 
obtained by them and the subsequent actings of both parties, whe- 
ther these amounted to a waiver of the condition as to a formal 
agreement, leaving the remaining terms as a concluded contract, 
or necessarily implied the conclusion of a new agreement. While 
a perusal of the correspondence from May, 1920, to February, 1923, 
satisfies their Lordships that the demand for a formal agreement 
was repeatedly made and never departed from by the plaintiff, and 
that no new agreement can be implied from the res gestæ, as the 
' plaintiff’s attitude precludes any such conclusion, any claim by the 
defendants for specific relief is now clearly barred by limitation 
and cannot be entertained. It was admitted by the defendants’ 
counsel that in the mofussil Court 2 counterclaim is incompetent, 
and any such claim must be enforced by a separate suit. No such 
suit has been raised, and any such claim has long ago suffered limi- 
tation under Article 113 of Schedule I to the Limitation Act, 
which prescribes a period of three years from the date fixed for 
performance, or, if no such date is fixed, when the plaintiff has 
notice that performance is refused. The defendants’ counsel 
sought to found on a passage in the judgment of this Board in 
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Arif v. Jadunath Majumder’; the ge is as follows:— 

Their Lordships find themselves in a ent with the High 
Court in the view that Walsh v. Tondile, 21 Ch. Div. 9, has no 
application to this case, owing to the fact that the respondent’s 
right to enforce the verbal comtract had been barred long before 
the commencement of the present suit. The respondent was 
not in a position to obtain specific performance of the agreement 
for a lease from the same Court and at the same time as the re- 
kef claimed in this action. Had he been so entitled, the position 
would be very different, for then the respondent could claim to 
have executed in his favour by the appellant an instrument in 
writing which he could duly have registered, the appellant’s eject- 
ment action being stayed in the meantime. In these circumstances 
the respondent would obtain complete protection, but consistently 
with and not in violation of the provisions of the Indian statute. 

In the case suggested in the latter part of that passage, if the 
respondent had delayed until, at a date subsequent to the raising 
of the ejectment action, his right to institute the counter-action 
became barred by limitation, he would have been no better off 
than he was with the imitation bar in operation when the eject- 
ment action was instituted. 

There remains the contention of Currimbhoy based on the 
registered lease by the Sarkars in their favour, dated November 
25, 1924, of their rights as co-sharers to the coal lying under 100 
bighas of bajeapti he and Abas khalasi lands in Mouza Khandra 
and, in particular, under Karbagan, which is part of the lands of 
which recovery of possession is sought by the plaintiff in this case. 
They maintain that the plaintiff’s claim to bas possession must be 
limited accordingly, and that any claim to the value of coal ex- 
tracted after November 25, 1925, must also be so limited. ‘The 
Subordinate Judge held that possession of afl lands in the mouza by 
the defendants must be attributed to the possession given to Jamalls 
by the plaintiff and that, in view of Section 116 of the Evidence 
Act, they could not question the title of the plaintiff till they had 
surrendered possession to him. The High Court sustained the 
contention of Currimbhoys and, as already stated, found that the 
plaintiffs claim for khas possession and his claim for the value 
of coal extracted must fail in so far as the property, surface and 
underground was covered by the lease of November 25, 1924. It 
is difficult to follow their reason for excluding the operation of 
Section 116, especially as they found that Currimbhoys were in 
possession of the disputed colliery from September, 1922. Their 
Lordships agree with the finding of the Subordinate Judge that 
the possession of both Jamalls and Currimbhoys must be attributed 
to die possession given to Jamalls by the plaintiff in May, 1920, 
and they further agree with his conclusion that both defendants 
are barred by Section 116 from questioning the plaintiff’s title 
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A.L. J.R. PRIVY COUNCIL 617 


until they have surrendered possession again to him. It was argued 
that Section 116 only excluded a challenge of the plaintiff’s title 
as at the time when he gave possession to Jamalls, and that the 
plaintiff’s title was only enged as from and after the lease by 
the Sarkars, but the Sarkars, only communicated to Currimbhoys 
the same title as they had held in May, 1920, for the plaintiff’s 
action against the Sarkars proved, in its result, that he had no right 
to a title from them. Accordingly, any right of challenge open 
to Currimbhoys was equally open to the Sarkars in May, 1920, as 
Jamalls were given possession. 

Their Lordships are therefore of opinion that the plaintiff 
Creet is entitled to Abas possession of all the lands, surface and un- 
derground, in Mouza Khandra which are in the possession of the 
defendants, and that the defendants must account to the plaintiff 
for the value of the coal extracted by them during the period of 
their possession from the 1st June, 1920, onwards on the lines here- 
inafter indicated, subject to adjustment as regards certain payments 
which the plaintiff has received. For this purpose it will be equit- 
able to revise the decree of the Subordinate Judge against defen- 
dants Nos. 1 and 2, as the claim for damages for breach of contract 
is not tenable, and all the defendants should be included in the same 
decree. 


In the account to be taken, the plaintiff will be credited with 
the gross. value of the coal, calculated, so far as available, on the 
prices actually realised by the defendants in open market and 
quoad ultra at current market prices, as nearly as these can be 
fixed by the Court. As against the gross value of the coal there 
will be charged all expenses properly incurred by the defendants 
in getting the toal, bringing it to bank and marketing it includ- 
ing’any rents or royalties so incurred; if these are not ascertainable, 
the Court will fix a proper rate to be deducted from the gross 
value in respect of these matters.- A deduction from the gross 
value will also be allowed, to be based on a reasonable rate of depre- 
ciation on any capital experiditure by the defendants in respect of 
development of the mines, structures above and below ground, 
boilers and machinery, properly incurred for colliery purposes. 
Any amount realised on their removal under decree of the Court is 
not necessarily relevant to the determination of a proper rate of 


depreciation. The nett-amount thus arrived at will form the first 


item in the account. 

The defendants will be credited with the following amounts, 
viz: (1) the sum of Rs.30,000 advanced by them to the plaintiff, 
which was allowed as a deduction by the Subordinate Judge, (2) 
the sum of Rs. 7, 641. 15 as. 9 pies, paid by the defendants to Creet, 
which was disallowed by the Subordinate Judge, and (3) the sum 
of Rs. 55,000 paid into Court by. the defendants, and subsequent- 
ly paid out to the plaintiff. 
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C It will be necessary to recall the decrees dated October 12, 
— 1928, and August 23, 1929, and to remand the case to the Hi 
1334 Court to ascertain the balance due on an account taken on the 
Curmnasor above lines, the Court determining what interest, if any, should 
Company, Properly be allowed on any of the items, and to dispose of the 
Perm case. Their Lordships will humbly advise His Majesty according- 
E ee ly. No costs will be allowed in the lower Courts up to the pre- 
n VET sent stage or in the present appeals; any further costs will be dealt 
Lord with by the Court in India. | 
Tpskirios Case remanded 
Watkins 8 Hunter—Solicitors for the appellants. 
Sanderson, Lee & Co.,—Solicitors for the respondents. 
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JACOB GEEL (Plaintiff) * 


wt 
pane Negligence—Motor vebicle—Accident—Clarm for damages for personal 
Loan injuries—W bat plaintiff bas to prove—Uncontradicted evidence of 
com inevitable accident—Onus of proof—Statutory presumption that de- 
ao es fendant was negligent—Maenitoba Motor Vebicles Act, Sec. 62. 
TON Apart from Section 62 of the Manitoba Motor Vehicle Act which 
Loan provides that when any injury is caused to a person by a 
MacMILLan motor vehicle the onus of proof that the injury did not arise 
oo ae through the negligence of the owner or driver of che motor ve- 
Sm hicle shall be upon the owner or driver, a plaintiff claiming dam- 
Guonas ages in a running-down case would have to prove (1) that he 
LOWNDES was injured, (2) that his injury was due to the defendant’s fault 


and (3) the extent of his loss. In virtue of the statute the 
plaintiff need only establish the first and the third elements, and 
may then close his case, relying on the statutory presumption that 
the defendant was negligent. The defendant may decharge the 
onus in various ways, as for instance, by satisfactory proof of a 
latent defect, or by proof that the plaintiff was the author of 
his own injury, or by proof that the circumstances were such that 
neither party was to blame because neither party could avoid the 
other. But the onus which the section places on the defendant 
is not in law a shifting or transitory onus: it cannot be displaced 
merely by the defendant giving some evidence that he was not 
negligent, if that evidence however credible is not sufficient rea- 
sonably to satisfy the jury that he was not negligent: the burden 
remains on the defendant until the very end of the case. If, on 
the whole evidence, the defendant establishes to the satisfaction 
of the jury that he‘did not cause the accident by his negligence, he 
will be entitled to judgment: if however the issue is left in doubt 
2 or the evidence is balanced and even, the defendant will be held 
liable in virtue of the statutory onus, whereas in that event but 
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for the statute the plaintiff would fail, because but for the statute 
the onus would be on him. 

APPEAL from a decision of the Supreme Court of Canada. 


7 D. N. Pritt, K. C. and E. H. Coleman, K. C. for the appel- 
ts. : 
Newcombe, K. C. and E. R. Chapmen for the respondent. 


The following judgment was delivered by 


Lorp Wricut—lIn this case the respondent who was plaintiff 
in the action was awarded by a jury the sum of $11,158°25 as dama- 
ges for personal injuries sustained by him by reason of the negligence 
of the appellants, who were owners of the motor omnibus which 
caused the injuries. The judgment for these damages was upheld 
by a majority of the Court of Appeal for Manitoba and that 
_ judgment was affirmed by the Supreme Court of Canada. The 
appellants by this appeal are raising questions on the construction 
of certain sections of the Act in force at all material times, the 
Manitoba Motor Vehicle Act. The material section is Section 62 
which is in the following terms:— 

When any loss, damage or injury is caused to any person by 
a motor vehicle the onus of proof that such loss, damage or injury 
did not arise through the negligence or improper conduct of the 
owner or driver of the motor vehicle, and that the same had not 
been operated at a rate of speed greater than was reasonable ‘and 
proper, having regard to the traffic and use of the highway or 
place where the accident hap or so as to endanger or be 
likely to endanger the life or limb of any person or the safety of 
any property, shall be upon the owner or driver of the motor 
vehicle. 

Reference was also made to Sermon 15 which reads as fol- 
lows:— 

Every motor vehicle shall be ai with adequate brakes, 
sufficient to control such motor vehicle at all times, and with a 
wind-shield wiper, and also with suitable bell, gong, horn, or other 
device which shall be sounded whenever it shall be reasonably 
necessary to notify pedestrians or others of the approach of any 
such vehicle. 

That section, however, is a penal clause involving penalties 
for its breach under Section 52 of the Act, and is not material 
in a case of civil liability such as the present: it may accordingly 
be disregarded for the present purpose. 

The facts of the case are very simple: On April 22, 1928, at 
about 9 p.m. in Winnipeg, the respondent was sitting in the rear 
seat of an open touring car which was held up for the moment at 
a street-crossing by the traffic signals. ‘While thus stationary the 
car was heavily run into from behind by the appellants’ motor 


omnibus. The respondent sustained serious cerebral injuries as the- 


result of the violent jerk, which developed into paralysis agitans 
involving it may be total and permanent disablement. 
79 
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It appears that the brakes of the omnibus had failed to act, 
so that notwithstanding the efforts of the driver, the omnibus 
crashed into the back of the car in which the respondent was 
seated. The failure of the brakes was, according to some of the 
appellants’ evidence, due to the loss or breaking of a small pin in 
one end of the brake evener or equaliser, thereby interrupting the 
operation of the braking system, both in regard to the pedal or 
service brake and to the hand or emergency brake, since both 
depended on the same evener. But the evidence led on this point 
by the appellants may be thought to have failed in accuracy and 
completeness. The pin itself was not preserved or produced and 
the evidence of the mechanic who repaired the omnibus later is dif- 
cult to reconcile with that of the appellants’ superintendent of the 
bus and brake equipment. The omnibus itself was the only one 
of that type owned by the appellants, who operated in all 49 omni- © 
buses, and had been bought second-hand some few years before. 
The appellants had no other omnibuses equipped with similar 
braking apparatus. Evidence as to inspection of the omnibus was 
given by she appellants; the practice was stated to be to give the 
machinery what was called a light inspection after every 750 miles 
of running, and a complete overhaul after every 5,000 miles, but 
the omnibus in question had nevertheless run 1,000 miles since the 
last light inspection, about 2 months before: the pin was said to be 
one about which, as it did not wear and had no lost motion, the 
inspectors would not bother, except just to see that it was all right 
and had got a cotter pin in it. The evidence was that up to the 
moment of the accident the brakes had worked efficiently, but the 
appellants’ witnesses who spoke of the inspections may well have 
produced in the jury’s mind the impression that they had no 
specific recollection and were rather speaking of routine and from 
records. 

The jury at the trial after a direction from the Trial Judge, 
which was not objected to before this Board, gave their verdict . 
as follows:— . 

(1) Was there any negligence on the part of the defendants 
which caused the injury to the plaintiff?—Amnswer. 
Yes. 

(2) If you find there was such negligence, in what parti- 
culars as alleged in the statement of claim did that 
negligence consist?—Amnswer. Paragraph (f), In 
not keeping brakes and braking equipment in pro- 
per repair, and insufficient inspection of said brakes. 


. (3) If you find such negligence, at what do you assess the 
damages of the plaintiff ?—Answer. Ten thousand 
dollars ($10,000°00), plus expenses as agreed to 

ar by counsel. 
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The jury added the following rider:—We find that the driver _ 


did everything possible under the ci Xss to avoid this acci- 
dent, and we wish to exonerate him from an}\ blame. ‘This ‘rider 
was not, however, included in the verdict. 

On this verdict judgment was entered on December 5, 1929, 
for the respondent for $11,158°25 and costs. 

By his statement of claim the respondent had given very 
detailed particulars of negligence, but it was not contended before 
this Board that by doing so he had in any way waived his right 
to rely as against the appellants on the statutory presumption of 
negligence contained in Section 62 of the Act quoted above, though 
having regard to that presumption specific particulars of negligence 
need not have been pleaded. The appellants, in addition to formal 
denials, pleaded by way of defence to the whole cause of action, 
“that the accident in question was inevitable.” This plea depended 
on the allegation that the accident was due to latent defect in the 
braking mechanism, that is, to something which could not have 
been avoided by the exercise of ordinary care and caution and 
skill, to paraphrase the definition given in The Marpesia and re- 
peated in The Merchant Prince? by Fry, L. J., at p. 190. In support 
of this plea, the appellants relied on evidence that all proper ins- 
pections had been made. It is clear from the findings of the jury 
that the jury did not accept this plea. 

But Mr. Pritt has strenuously argued on various grounds that 
that plea should have succeeded. His contentions may be thus 
summarised: while admitting that Section 62 of the Act places the 
burden on the appellants to disprove negligence, yet, he contended, 
if there is no evidence of negligence, apart from the statutory pre- 
sumption, and the defendants adduce evidence by witnesses whose 
credibility is not attacked, that they were not negligent, then the 
onus is discharged by the defendants and, if the matter rests there, 
the judge ought to withdraw the case from the jury and non-suit 
- the plaintiff on the ground that the evidence as to negligence is all 
one way; in other words what Mr. Pritt has contended is that the 
defendants’ evidence, being the only evidence on the issue of neg- 
ligence, has deplhced the statutory presumption, and constitutes 
a preponderance of evidence on that issue which justifies, or indeed 
requires, a judgment to be entered for the defen 

Their Lordships cannot accept this view of the operation of 
the section. Apart from the section, a plaintiff claiming damages 
for personal injury in a running-down case would have to prove 
that he was injured, that his injury was due to the defendant’s 
fault and the fact and extent of his loss and damage; hence, unless 


he succeeded in establishing all these matters, he must fail“ In - 


virtue, however, of the statute he need only establish the first and 
the third elements, i.e., that he was injured by the defendant and 
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Lord Wrigh! 
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Cv the extent of his damages: as to the second, the onus is removed 
—, trom his shoulders and if he establishes the two matters in respect 
_" of which the onus still remains on him, he may close his case 
Wome because it is then for the defendant to establish to the reasonable 
Preca satisfaction of the jury, that the loss, damage or injury did not 
; v. arise through the negligence or improper conduct of himself or bis 
Jaco GL servants. This the defendant may do in various ways, as for in- 
Lord Wright Stance, by satisfactory proof of a latent defect, or by proof that the 
r plaintiff was the author of his own injury; for example, by placing 

himself in the way of the defendant’s vehicle in such a manner that 

the defendant could not reasonably avoid the impact, or by proof 

that the circumstances were such that neither party was to blame 

because neither party could avoid the other. But the onus which 

the section places on the defendant is not in law a shifting or tran- 

sitory onus: it cannot be displaced merely by the defendant giving 

some evidence that he was not negligent, if that evidence however 

credible is not sufficient reasonably to satisfy the jury that he was 

not negligent: the burden remains on the defendant until the very 

end of the case, when the question must be determined whether or 

not the defendant has sufficiently shown that he did not in fact 

cause the accident by his negligence. If, on the whole of the 
‘evidence, the defendant establishes this to the satisfaction of the 

jury, he will be entitled to judgment: if however the issue is left 

in doubt or the evidence is balanced and even, the defendant will 

be held liable in virtue of the statutory onus, whereas in that event 

but for the statute the plaintiff would fail, because but for the 

statute the onus would be on him. A fortiori the defendant will 

be held liable, if the evidence actually establishes his negligence. 

No doubt the question of onus need not be considered, if at the 

end of the case the tribunal can come to a clear conclusion one way 

or the other, but it must remain to the end the determining factor 

unless the issue of negligence is cleared up beyond doubt to the 
satisfaction of the jury. z 
Furthermore in their Lordships’ judgment, there is no juşc- 

fication for Mr. Pritts contention that the judge should have 
withdrawn the case from the jury because the plaintiff tendered 

no evidence of negligence, but left the appellants’ evidence that 

there was no negligence to stand as the only evidence on that issue. 

The judge could not non-suit the respondent as plaintiff on the 

issue of negligence, because the- plaintiff was entitled to rely on the 
statutory presumption that the defendants were negligent, and to 

leave them to discharge that onus if they could. No doubt the 

plaintiff could have been non-suited if he had brought no evidence 

that he was injured, but he could not be non-suited on the ground 

that he had called no evidence.of negligence, because on that issue 

the onus was not on him.’ Nor could the judge non-suit the 
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plaintiff, even if he believed the defendants’ witnesses and accepted 
the view that these witnesses established absence of negligence on 
defendants’ part. So to do, would be for the judge to usurp the 
functions of the jury, who are judges of fact both as to the credibi- 
lity of witnesses and as to the sufficiency of evidence to establish 
a case or discharge an onus. A judge, confronted by a jury, can 
indeed say in proper cases what evidence is in law not sufficient 





to be considered by a jury, but he cannot decide that the evidence ror wrigbi 


is such that it is sufficient to satisfy the jury, nor can he non-suit 
a plaintiff because he thinks the defendant has discharged the onus 
which rests upon him. In the words of Willes, J. in Ryder v. 
Wombwell® quoted with approval by Lord’ Atkinson in Banbury 
v. Bank of Montreal* the question, ` 
in so far as it is a question of fact must be determined by the 
jury, subject no doubt to the control of the Court, who may set 
aside the verdict and submit the question to the decision of an- 
other jury; but there is in every case . a preliminary question 
which is one of law, viz., whether there is any evidence.on which 
the jury could properly find the question for the party on whom 
the onus of proof lies. If there is not, the judge ought to with- 
draw the question from the jury and direct a non-suit if the onus 
is on the plaintiff, or direct a verdict for the plaintiff if the onus 
is on the defendant. i 
If these words are applied to the case now under discussion, 
it is clear that the judge could not non-suit the plaintiff for the 
reason that the onus of negligence did not rest on the plaintiff nor 
could he enter judgment for the defendants simply because the 
defendants had called some evidence in order to satisfy the onus 
which rested on them, i.e., to disprove that they had been negligent. 
It was for the jury to give their verdict on that evidence. Hence 
there was in this case no question of withdrawing the case from 
the jury. The matter having been duly put to the jury, their 
Lordships do not think it can be said that the verdict of the jury 
was perverse, or without evidence or contrary to the weight of 
the evidence, because the plaintiff had at his command the statu- 
tory presumption and it was entirely for the jury to say whether 
they were satisfied on the evidence, which in this case may well have 
left room for doubt, that the defendants had discharged that 
onus. 
Mr. Pritt relied in support of his contention on the language 
of Harvey, C. J., in Cernat v. Mattbews® in a case under similar 
words in the corresponding statute of Alberta. The learned Chief 
Justice says: l , ; 
In a case such as this where the rule of the statute applies, the 


plaintiff in the first instance need do no more than show that he. 
sustained damage from a motor vehicle. Then in che absence .of 


- 301868] L. R.-4 Ex.-32 at 38 © 471918] A. C 626 at 670 -- . 
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Cm ° evidence by the defence he is entitled to succeed because the sta- 
Se tute makes a case of presumptive negligence, but when the de- 
Da fendant gives his evidence, if it is -sufficient by itself to make a 
era prima facie case of absence of negligence, and the plaintiff his evi- 
EĻECTRIC . dence in rebuttal (sic), the case is much the same as any damage 
CompaNTt , action. The side which has the preponderance of evidence on the 
Jacon Gumi ` question of negligence should win. 
A aa Oe It should thus appear that when once the defendant has made out 
Lord Wright a prima facie case of absence of negligence, by evidence, which, of 


course, the Court or jury accepts as reliable, the rule res spsa 

loguitwr, or, in ehis case the rule of the statute, has no further 
application. 

Their Lordships cannot for reasons already given accept this 

as a correct statement of the law. In their Lordships’ opinion 

- the rule applicable in such cases is correctly stated by Turgeon, 

J. A., in a case under similar Jeguslation in Saskatchewan, viz., 

Stanley v. National Fruit Coy.°. 

Secuidn 45 G0 tis: mee places abe ute GP prt upon the cde: 
fendants. This means that the defendants must lose if no evidence 
of the circumstances of the accident is given at all, or if the evi- 
dence leaves the Court in, a state of real doubt as to negligence or 
no negligence, or is so evenly balanced that the Court can come 

to no sure conclusion as to which of the parties to the accident 
“Sia, |: is to blame. But if evidence for and against is given upon the 


fae points in question, the rule in-favour of the preponderance of evi- 


dence should be applied as in ordinary civil cases, and the statutory 

onus will cease to be a factor in the case if the Court can come to 

a definite conclusion one way or the other, after hearing and weigh- 

ing the whole of the testimony. Nor does this statutory onus in- 

crease the degree of diligence required in the owner or driver of a: 

motor vehicle. His duty to others remains the same, notwithstand- 

-> ing. the shifting of the burden of proof. He must exercise at all 
times the same measure of caution as might be expected, in like 
-circumstances, of 3 reasonably prudent man. He must take proper - 
precautions to cued against risks that might reasonably be anti- 
cipated to arise from time tò time as he proceeds on his way. This 
degree of care, and nothing more, is required of him except in 

cases specially provided for, with which we are not concerned here. 

Their Lordships also agree with the statement of the principle 
made by Duff, J., in the following words in his judgment in the 


Supreme Court in the present case: 

2 The statute creates, as against the owners and drivers of motor 
vehicles, in the condicien-therein laid down, a rebuttable presump- . 
tion of negligence. The onus of disproving negligence remains 
throughout the proceedings. If, at the conclusion of the evidence, . 
it is too meagre or too evenly balanced to enable the tribunal to 
determine this issue, as a question of fact, then, by force of the 

statute, the plaintiff-is entitled to succeed. 
The position of the defendants under the statute is thus an- 
-alogous to the position of the defendant in a case to which the prin- 

"24 Sekat. L R. 137 ot 141 
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ciple often called res ipse loquitur applies. The law applicable to’ cmu 
such a case is thus, for example, stated by Fry, L. J., in The Mer- — 
chant Prince": — i À ta 
It is a case in which a ship in-motion has run into a ship at Wnoomza 
anchor. The law appertaining to that class of case appears to be Execraso 
clear. In the case of The Anmot Lyle 11 P. D. 114, it was laid COMPAXY 
down by Lord Herschell that in such a case the cause of the colli- ficos Gan 
sion might be an inevitable accident, but unless the defendants- —_. 
proved this, they are liable in damages. The burden rests on the Lord Wright 
. defendants to show inevitable accident. 
The learned Lord Justice proceeds to show how serious that 
burden may be. It is not necessary in the present case to decide 
whether or not the matter is one to which the principle res ipsa - 
loquitur applies, but the rule as to burden of proof is the same _ 
under the statute.. Nor is it necessary further to emphasize that 
in some running down cases under the statute the defendant may ' 
discharge the burden, as already explained, by other evidence than 
that of inevitable accident. 
The two judges in the Court of Appeal who dissented appear 
to have proceeded on the ground that the-verdict of the jury was 
perverse. Their Lordships do not take this view, but in any case, 
on the view taken by these learned judges, the proper order would 
not have been to dismiss the claim but to order that there should . 
be a new trial, for reasons already set forth. D 
-~ Their Lordships are of opinion in the result, thet the appeal : -> 
should be dismissed. The appellants will pay the costs; which, : -~ 
in accordance with the undertaking given by the appellants when 
special leave to appeal was granted, will be upon the scale of soli- 
citor and client, 
Their Lordships will humbly so advise His Majesty. 
Appeal dismissed 
Blake and Redden—Solicitors for-the appellants. a, 
Mende end Tunnicliffe—Solicitors for the respondent. 
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Crvin 
GEORGE STANLEY THOMPSON (Respondent) * el 
Defamation—Libel—Ples of absence of guili—includes plea of feir com- Dec. 5 
- ment—Report of cross-exemination of witness with comment— — 
Comment—wW hen justifiable—Comment must be seperable and based Loro Tomm 
on accurate report. . s ae 
In an action for libel contained in an article consisting of a re- Loap 
port of the “examination of 2 witness and the writer’s com- a 
; CELOT 
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ments on it, the general plea of absence of guilt includes a plea 
of fair comment. But comment in order to be justifiable as 
fair comment must appear as comment and must not be so mixed 
up with the facts that the reader cannot distinguish between what 
is report and what is comment. Moreover, in order to give 
room for the plea of fair comment the facts must be truly stated. 
If the report is not fair and accurate the necessary foundation for 
any comment, 1f separable comment there be, is wanting. 

Hunt v. Ster Newspaper Co., Lid., [1908] 2 K. B. 309 at 319 
relied on. 

Where the article complained of does not report che whole of the 
respondents’ answers to the questions in cross-cxamination, but 
omits some of the explanations given by him, beld, the explanation 
may not seem satisfactory, but the respondent was entitled to 
have them included in any report, and a report which omits such 
explanations cannot be a fair and accurate report. 

APPEAL from a decision of the Supreme Court of the State of 
New South Wales. 


Stewart Bevan, K. C. and Wilfred Barton for the appellants. 
D. W. Pritt, K. C. and Ronald Smith for the respondent. 


The following judgment was delivered by 


LORD THANKERTON—The appellants seek to have a new trial 
in an action for libel tried in the Supreme Court of New South 
Wales before Halse Rogers J. and a jury, in which a verdict was 
given in the respondent’s favour for £3,000 damages on Septem- 
ber, 16 1930. The Full Court of Supreme Court of New South 
Wales, on November 6, 1930, declined to set aside the verdict, and 
the present appeal is taken against that judgment. 

The libel was said to be contained in an article published by 
the appellants in the isssue of their newspaper “Truth” of March 3, 
1929, which referred to an action heard on February 28, and 
March 1, 1929, in which the respondent was plaintiff and one Ver- 
render was defendant in the Small Debts Court in Sydney before 
Judge Camphin. 

The issues submitted to the jury in the present action started 
the damages claimed as £5,000 and the appellants’ pleas in defence 
as (1) a general plea of not guilty, and (2) the statutory plea of 
publication in good faith for the information of the public of a 
fair and accurate report of the public proceedings of a Court of 
Justice. (Defamation Act, No. 32 of 1912, Section 29). It may 
be noted that truth is by itself no defence to an action for ‘libel ` 
oe to the law of New South Wales. ; 

pellants seek to have the verdict set aside on the. foliow- 
ing a 2 :—(1) as regards the issue of libel, that the Trial Judge - 
misdirected the j jury (a) by failing to leave the question of libel or 
no libel to the jury, (b) in the manner in which he left the ques- 
tion of a fair and accurate report to them, and (c) in declining to 


. submit the question of fair comment to the jury concurrently with 
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the statutory plea of fair and accurate report: and (2) as regards 
damages, that the misdirection as to fair comment involved also a 
misdirection as to damages, and that the damages awarded were 
excessive. . 

_ As regards libel or no libel, their Lordships agree with the view 
of the Full Court that the learned Trial Judge did leave the matter 
to the jury, though he expressed to them his own opinion, which 
he was clearly entitled to do. 

As regards the learned Judge’s directions on the question of 
fair and accurate report, counsel for the appellants criticised these 
in various respects, but, while their Lordships are not inclined to 
accept these criticisms as material, it is unnecessary to deal with 
them, for their Lordships are of opinion that no jury could reason- 
ably find that the report was a fair and accurate one. ‘The article 
consists mainly of a report of questions put to the respondent in 
cross-examination by the solicitor of the defendant Verrender and 
the respondent’s answers thereto. The action was a simple one for 
recovery of monies which Verrender was said to have received while 
acting as the respondent’s agent for recovery of professional ac- 
counts owing to him. The defendant’s solicitor was allowed to 
cross-examine the respondent at great length with suggestions of 
blackmail and breach of professional confidence arising out of in- 
formation given by the respondent to his agent to assist him in 
recovery of the debts. That line of examination appears to have 
been clearly irrelevant to the only question in issue, but, be that as 
it may, it is clear on the evidence in the present action that the 
article here complained of does not report the whole of the res- 
pondent’s answers to the questions in cross-examination, but omits 
some of the explanations given by him. It may be that these ex- 
planations do not seem very satisfactory, but the respondent was 
entitled to have them included in any report, and a report which 
omits such explanations cannot be a fair and accurate report. Ac- 
cordingly there is no sufficient ground for a new trial in this respect, 
even assuming that appellants had shown that there was any 
misdirection. 

In the next place, as to the plea of fair comment the following 
passage may be taken from the summing up:— 

Mr. Windeyer has asked me to say something about fair com- 
ment, but in my opinion there is no room in this case for the de- 
fence of fair comment. I know of no precedent for a combined 
plea that a report is a fair and accurate report in so far as it pur- 

. ports to be a report, and that in so far as it is comment, it is fair 
comment. If such a plea had been put on, I think it would be 
demurrable. -If such a plea is not demurrable, I think it would 
have to be proved in both its branches and it is apparent if you 
come to the conclusion it is not a fair and accurate report, then 
any such plea would fall to the ground. For that reason I tell 
you you need not worry about fair comment. 


Cry. 

1932 
“TRUTH” AND 
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After the jury had retired, the learned Judge observed to 
co : 

There can be no question that Mr. Windeyer has raised the ques- 
tion of fair comment that I should leave to the jury some com- 
posite form of defence in regard to fair comment, also chat he 
suggested that if necessary a plea which was not demurrable could 
be drawn. I have very grave doubts as co whether a plea which 
is not demurrable can be drawn. At any rate Mr. Windeyer has 
the benefit of that point. 

In their Lordships’ opinion the learned Judge misdirected the 
jury on the plea of fair comment. The general plea of absence of 
guilt includes a plea of fair comment and, if the article contains 
comment, which is separable from the report of the proceedings, 
their Lordships entertain no doubt that the part which contains 
report may be defended under the statutory plea and the part which 
consists of comment may be defended under the general plea, The 
necessary elements for success in these two pleas are different, and 
the jury should be directed accordingly. It is for the jury to de- 
cide whether there is comment, which is capable of consideration, 
apart from the report. If the jury find that there is such separate 
comment, they will have to consider whether it is fair comment, 
subject to the direction of the Court that it is on a matter of pub- 
lic interest. ‘Their Lordships may refer to the opinion of Fletcher 
Moulton L.J. in Hunt v. Star Newspaper Co. Ltd.’, where he said: 
The law as to fair comment, so far as is material to the pre- 
sent case, stands as follows: In the first place, comment in order 
to be justifiable as fair comment must appear as comment and 
must not be so mixed up with the facts that the reader cannot 
distinguish between what is report and what is comment: see 
Andrews v. Chapman (1853) 3 C. & K. 286, The justice of 
this rule is obvious. If the facts are stated separately and the 
comment appears as an inference drawn from chose facts, any in- 
justice chat it might do will be to some extent negatived by the 
reader seeing the grounds upon which the unfavourable inference 
is based. But if fact and comment be intermingled so that it is not 
reasonably clear what portion purports to be inference, he will 
naturally suppose thet the injurious statements are based on ade- 
quate grounds known to the writer though not necessarily set 
out by him. In the one case the insufficiency of the facts to 
support the inference will lead fair-minded men to reject the in- 
ference. In the other case it merely points to the existence of 
extrinsic facts which the writer considers to warrant the language 
he uses. ... In the next place, in order to give room for the 
plea of fair comment the facts must be truly stated. If the facts 
upon which the comment purports to be made do not exist the 
foundation of the plea fails. 

It follows from the opinion that their Lordships have already 

expressed, with regard to the fairness and accuracy of the report , 
in the article complained of, that the facts are not truly stated and 


171908] 2 K. B. 309 at 319 
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the necessary foundation for any comment, if separable comment Cum. 
there be, is wanting, and therefore any misdirection by the Trial z7 
Judge does not involve any substantial wrong or miscarriage of ee 
justice, which would justify the setting aside of the verdict on this “TROT” AND 
ground, either as regards the libel or x damages. SOPORTAR 
There remains the question of excessive damages. The full i 
Court of New South Wales, with its knowledge of local standards, Grorax 
has declined to interfere with the verdict on this ground, and, „Stenz 
while the damages awarded to a plaintiff, who admittedly has °°" 
committed breaches of professional confidence, may appear to be Lord 
somewhat large, their Lordships do not find themselves able to differ 7«#4s7‘o 
from the view of the Full Court. But this must not be taken as 
condonation in any degree of the respondent’s conduct in respect 
of such breaches. - 
Accordingly, their Lordships will humbly advise His Majesty 
that the order of the Full Court of November 6, 1930 should be 
affirmed and the appeal dismissed with costs. 





Appeal dismissed 
Dawes & Sons—Solicitors for the appellants. 
Birbeck, Julius, Edwards &% Co.—Solicitors for the respondent. 
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The principal employed an agent to enter into executory con- Was 
tracts of purchase and sale for him both in Indore and in Bombay. Sm Groace 
The agent’s head office was in Indore and both parties resided there. Low™ons 
Separate accounts were kept in Indore and Bombay, and the trans- 
actions were kept distinct. ‘The principal, who was employed at 
the Court of Indore, was in the habit of giving orders for his 
Bombay account in Indore where they were transmitted if neces- 
sary at his expense by telegram to Bombay, and made and received 
payments in respect of the Bombay account in Indore. Held, that 
there being no sole or primary obligation to pay in Bombay, and 
no exclusive right of suit in Bombay, and both parties being resident 

“in Indore, the debt on the Bombay account was situate in Indore, 
and for determining the existence of the debt between the prin- 
cipal and agent it was necessary to consider the accounts as a 
whole. 
*P.C. A. 42 of 1932 
80 ` 
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Where the Indore Government, which for this purpose is to be’ 
considered a sovereign independent State, seizes and takes into 
custody the property of a subject of Indore situate in its own 
territory, the British Indian Courts will not examine whether the 
Indore Government acted validly or not within its own domestic 
laws. 

‘APPEAL from a decision of the High Court of ee at 
Bombay, reported in A. I. R. 1932 Bom. 206. 


W. A. Greene, K. C., D. N. Pritt, K. C. and A. T. Denning 
for the appellant. 


W. H. Upjobn, K. C. and Cyril Asquith for the respondent. 
The following judgment was delivered by 


Lorn ATKIN—This is an appeal from a judgment of the High 
Court at Bombay, in its appellate jurisdiction reversing a judgment 
of Kemp, J. who had made a decree in favour of the plaintiffs, the 
present appellants. The question is one of competing claims to 1 
debt owed by the defendant in the action, the respondent Oomkar- 
mal to one Shankarrao. The plaintiffs are judgment creditors of 
Shankarrao, and they claim to have effectively attached the debt; 
the defendant alleges that at the time of the attachment the debt 
had already been seized by the State of Indore. The plaintiffs do not 
claim that they acquired any right in respect of the debt until 
late on May 15, 1924, or the morning of May 16, 1924, when a 
warrant of attachment before judgment was served on the defend- 
ant. The material facts appear to be as follows, and have to be 
considered in reference to the date just mentioned. 

Shankarrao was a Court official in the service of the Maha- 
rajah of Indore, 2 State which for the present purpose is to be con- 
sidered a sovereign independent State. In March, 1924, he was 
arrested charged with sedition and criminal breach of trust, and ` 
sentenced to seven years imprisonment. He was said to have ap- 
plied large amounts of State funds to his private purposes. The 
Maharajah resolved to confiscate his property towards satisfaction 
of the amount due to the State. Delay was considered prejudicial, ` 
and it was determined to seize the property by executive act, or act 
of State as it was styled by the Prime Minister of Indore, who gave 
evidence for the defendant. Shankarrao was resident in and a 
national of Indore. He had had large dealings with Oomkarmal, 
also resident in and a national of Indore. Oomkarmal was an agent 
who bought and sold commodities on commission. His head office 
was in Indore. In 1930 he had traded 40 to 45 years in Indore, 
and about 10 years in Bombay. For about two or three years be- 
fore 1924 he had done business for Shankarrao through his Indore 
office, and for about one and a-half years also through his Bombay 
office. The dealings appear to have been chiefly forward trans- 
actions in various commodities, cotton, linseed, wheat and gold. 
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Separate accounts were kept at Indore and Bombay. The exact 
course of business must be considered in more detail later on. At 
‘present it is sufficient to say that Shankarrao opened two accounts 
at both Indore and Bombay one in his own name, the other in that 
of his wife, but both were in fact his own. At the time of Shan- 
karrao’s arrest, the accounts at Indore appear to have been even: 
but the accounts at Bombay showed a credit of Rs.1,44,420 on his 
own account and Rs.80,462 on his wife’s account. There was an 
outstanding purchase of 1,000 tons of linseed for the May account 
which involved a purchase to the amount of nearly three lacs, and 
was closed on the instructions of the State by May 9, at a loss of 
Rs.26,385. The net sum involved in this case is therefore 
Rs.1,98,497. On April 12, 1924, the Prime Minister of Indore 
issued an order to the Inspector-General of Police to place under 
attachment certain house property in Indore and “any other pro- 
perties funds and rights belonging to Mr. Shankarrao Gawde which 
after necessary inquiries may come to his knowledge.” On April 
17, a’notice by the Inspector-General was served on the defendant 
as follows: 


Notice is being given to you to the following effect:— 
As per order of Holkar Government in respect of the attach- 


ment of property and nghts of Shankerrao Baburao Gawde an 

order of the Prime Minister was issued to that effect and conse- 

quently this notice is being given to you that in Khata (Account) 

of your shop at Bombay a sum of Rs. two lacs nearly is found 

clarmable in the name of Shankerrao Baburao. Whereas several 

lacs of rupees are also claimable by the Government from 

Shankerrao Gawde, therefore you are being informed by this 

notice that you will produce the abovenamed amount of monies 

within eight days and full account of his dealings within 4 days 

before the Prime Minister Saheb and obtain a receipt in respect 

of monies, otherwise after the expiry of the (said) period steps 

will be taken according to law. This is all. The date the 
17-4-24. 

GULAM MAHOMED 
Inspector General 
Commissioner, 

Indian State Police 

Oomkarmal on receipt wrote to the Prime Minister that he 

had written to Bombay for the account, and that it would take 

10 or 12 days to have it copied and sent and immediately on re- 

ceipt he would make his submission “in connection with the pay- 

ment of the account which may be found due by me.” By May 

2, the account.had been received in Indore, and on that day, in 

pursuance of a written direction from the Prime Minister, the 

Inspector of Police addressed the following order to Oomkarmal: 

“With reference to the schedule of accounts submitted by you on 
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April 30, 1924, in connection with Mr. Shankarrao Gawde’s 
dealings with your firm, I have the honour to request 
you under order of His Highness Government to kindly 
remit to the Huzur Treasury through this office 2 sum of 
Rs.1,44,420-9-6, which your firm owes to Mr. Shankarrao Gawde 
as soon as possible.” On May, 5, Oomkarmal wrote to the Inspec- 
tor-General that the amount was very large and asked him to 
convey to His Highness a request for a year’s time “to pay up the 
amount you have asked me to pay in the State Treasury.” On 
May 9, the Inspector-General, acting on instructions, wrote to 
Oomkarmal that the Government did not think it expedient to 
grant his request. “Kindly, therefore, see that you remit to the 
Hazur Khajana the above sum at once, and send me the Treasury 
receipt.” In the meantime the State had discovered the account 
at Bombay in the name of Shankarrao’s wife. They had obtained 
a copy of the account from Oomkarmal and on May 9, they 
served him with a similar notice to that relating to the account 
in his name. On May 7, Oomkarmal had received orders from 
the Inspector-General to close the linseed purchase, and on May 9, 
the loss on this transaction was reported by telegram from Bombay, 
amounting to Rs.26,385. On May 12, Oomkarmal wrote again 
pressing for time, and undertaking not to deal with his immove- 
able property within the State until he had paid off the amount. 
On the 14th, the Inspector of Police had an interview with 
Oomkarmal and asked him to transfer the Bombay account to the 
Indore office, and to credit the balance in the name of the Gov- 
ernment. ‘This was done, and on May 15, an entry was made 
in Oomkarmal’s books crediting the Maharajah of Indore with 
Rs.1,98,497 the balance of Shankarrao’s account. It is necessary 
to state that according to the evidence of the Inspector-General 
and Oomkarmal, Shankarrao had agreed in March that his ac- 
count should be transferred to the books at Indore, though it is 
not suggested that the agreement provided for a further transfer of 
the ce to the Maharajah. Shankarrao denied the agreement, 
and the trial judge decided against it. This finding was accepted 
by the Appellate Court and must be treated as correct. Except 
that it shows that all the acts done at Indore were as regards 
Shankarrao in invitum, and is a further illustration of the 


tendency of some people both in India and elsewhere to seek to 


support, by false evidence, what may be a good case, it appears -to 
their Lordships, as it did to the Appellate Court, not to affect the 
result. On May 14, the present appellants commenced a suit in 
the Bombay Court against Shankarrao to recover the sum of over 
two lakhs which was apparently due on similar transactions to 
those with Oomkarmal. On May 15, they obtained an order 
under Order 21, R. 46, and Order 38, R. 5 of the Code of Civil 
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Procedure for the attachment before judgment of the.debt due 
from Oomkarmal to Shankarrao, and on the same day a warrant of 
attachment of the debt was issued and served at Oomkarmal’s 
place of business at Bombay on May 16. Written notice of the 
order and the warrant was given to Oomkarmal’s office about 5-30 
on the evening of May 15. Oomkarmal’s solicitors replied that 
there was no amount due as the account had been squared up. On 
September 3, 1924, the plaintiffs recovered a decree against Shan- 
karrao who made no appearances for Rs.2,37,064 and costs, and 
on September 25, 1924, obtained an order continuing the order 
of May, prohibiting Oomkarmal from giving over the debt to 
Shankarrao, and giving leave to the plaintiffs to file a suit against 
Oomkarmal for a declaration that the alleged payment of the debt 
was collusive and fraudulent, and that the debt still remained 
payable to Shankarrao. In what must be supposed to be pursuance 
of that order, the present suit was brought by the plaintiffs against 
Oomkarmal, asking not merely for a declaration as stated in the 
order, but that the plaintiffs were entitled to payment of the debt 
and for an order upon the defendants to pay the amount of it to 
the plaintiffs. The suit was not brought to trial until 1930, 
probably because Shankarrao was a material witness for the plain- 
tiffs, and had not been released until 1928. Mr. Justice Kemp 
was of opinion that Shankarrao dealt directly with the Bombay 
shop, that Shankarrao could have sued Oomkarmal’s Bombay shop 
in Bombay: and that a liability due to Shankarrao in British India 
could not be affected by a transfer in Indore not sanctioned by 
Shankarrao. He thought that the situs of the debt was in Bom- 
bay, as it was properly recoverable there. He also thought that the 
- Court could determine the validity of any act of a foreign State 
affecting the rights of a subject of that State in British India. 
Accordingly by decree of February 4, 1931, he declared that the 
defendants were indebted to Shankarrao in Rs.1,98,497, at the 
date of the warrant of attachment and ordered that the defendant 
pay to the plaintiff: the said sum by agreed instalments. On 
appeal the Appellate Court Beaumont, C. J., and Rangnekar, J. 
came to the conclusion that the debt was situated in Indore, that 
by May 15, the debt had been seized by the Government of 
Indore, and that it was not open to the Bombay Court to question 
the legality of acts done by a foreign government against its own 
subjects in respect of property situate in its own territory. They 
therefore allowed the appeal and dismissed the action. 

The argument before this Board turned upon the situs of the 
debt and the power of the Indore Government to seize it. It was 
apparently not in dispute on either side that if the Government 
had not seized the debt before the plaintiffs obtained the order 
on May 15, 1924, the plaintiffs would have been entitled to suc- 
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ceed in the action. It therefore has been unnecessary to examine 
the proceedings in Bombay, or to have explained how the ex parte 
order of September 25, 1924, could lead to a suit which determined 
the property in the debt in the absence of the Indore Government; 
or how an order permitting a suit for a declaration as to title 
of Shankarrao could lead to a suit claiming title in the plaintiffs 
and payment to them; and to a decree granting such relief. Their 
Lordships express no opinion upon these topics. 


The first question that arises is whether the debt was pro- 
perty situate within the territory of Indore. The plaintiffs, while 
conceding a general rule that the situs of a debt is the residence 
of the debtor, contend that there is either a parallel rule of equal 
validity or at any rate an exception to the general rule of the 
residence of the debtor to be found in situating the debt in the 
place where it is properly payable. ‘This appears to mean either 
the sole place fixed by the contract for payment, or possibly the 
place primarily fixed for payment by the contract with the neces- 
sity to prove default in that place before the debtor can be sued 
elsewhere for either debt or damages for default as the case may be. 
In view of the nature of the dealings which gave rise to the debt 
in question their Lordships find it unnecessary to discuss the 
numerous cases which have considered the problem of the situs of 
debt; or finally to define exhaustively the rules which will deter- 
mine that problem in India. In the present case they have debtor 
and creditor both resident in and (if for this purpose it is rele- 
vant) nationals of Indore. Unless it can be shown that the con- 
tract expressly or impliedly provided for payment in Bombay, 
either solely or it may be primarily, or, which is not suggested, 
made the debt enforceable only in the Bombay courts, there is no 
test of situs which can be suggested, whether in India or elsewhere, 
which could make the debt not situate in Indore. On examina- 
tion of the contract it appears that the principal Shankarrao 
employed the agent Oomkarmal to enter into executory contracts 
of purchase and sale for him both in Indore and in Bombay. It 
is presumed that the agent became personally liable upon the 
contracts and paid upon them: in any case, he became entitled to 
be indemnified against his liabilities. The agent’s head place of 
business was in Indore: and while separate accounts were kept in 
Indore and Bombay, and the transactions were kept distinct, it is 
plain from the evidence and from the nature of things that Shan- 
Karrao, who was employed at the Court of Indore, was in the 
habit of giving orders for his Bombay account in Indore where 
they were transmitted if necessary at his expenses by telegram 
to Bombay, and made and received payments in respect of the 
Bombay account in Indore. The agent was under a liability at 
any time to account to the principal for his transactions, and to 
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any balance due on such accounting. The 
inary cirrumstances take place in Indore 
e agent was, and where both parties 


principal sums due on one account 
due to the agent on another 
termining the existence of a debt 


ons, but there is no evidence of any express terms of the 
agency arranged between the parties. The fact mainly relied on 
= to support the view that the debt on the Bombay account was 
solely or primarily payable in Bombay was a statement by Oom- 
karmal in cross-examination that Shankarrao transactions with 
Bombay firms were entered in Bombay books and could not be 
transferred to Indore books. The manager of the Bombay busi- 
ness, indeed, stated in cross-examination that they could transfer 
the account without Shankarrao’s consent. But without relying 
on the manager Oomkarmal’s statement seems to mean no more 
than that the transactions were to be kept separate: and Bombay 
transactions not to be introduced into the Indore account. ‘This 
is an obvious intention in opening two accounts: and in no way dis- 
places the primary obligations above referred to arising between 
principal and agent. rrao himself stated that it was his 
desire to keep his property in Bombay: and that as far as possible 
he wanted moneys to remain in Bombay, as he was afraid of the 
State. There is no evidence that this desire was communicated 
to Oomkarmal; but even if it had been there would be no founda- 
tion for inferring an implied agreement that moneys due on the 
Bombay account were to be paid either solely or primarily in 
Bombay. It appears to their Lordships that there was no evidence 
to displace the ordinary obligations that would arise in the or- 
dinary course of a business such as that on the balance of account 
Shankarrao was bound to pay Oomkarmal where he resided in 
Indore: and similarly Oomkarmal was bound to pay Shankarrao in 
Indore. That there was not a right to sue Shankarrao in Indore 
could hardly be contended. It is difficult to think that he could 
only be sued in Bombay, where he did not reside, and had no place 
of business. In these circumstances there being no sole or primary 
obligation to pay in Bombay: and no exclusive right of suit in 
Bombay: and both parties being resident in Indore, it is impossible 
to displace the decision of the Appellate Court that the debt was 
situate in Indore. 


The remaining question is whether the State of Indore had 
effectively transferred the property in the debt from Shankarrao 


art of the obligation of the agent that 


have already been narrated make it ch 
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to itself before the Bombay Court on Map v 4 
interfere with the disposition of the deby 
in satisfaction of the debt: they n 


owed to Shankarrao: Oomkarma ‘ded $ 
accepted the Governments authority ‘4 93?» 


the Indore Government had taken 
themselves the dominium in the deb 


Shankarrao was their debtor: they ; 





open on Shankarrao’s account, and he ey bts Gy 
time to pay, completely attorned to the “Ue to 
direction by entering them on his books as itors #60 he 


Shankarrao. Short of payment, which is n er of a deL ; 
but discharge, it is difficult to discern what Aore effective steps A 
would be taken by a Government to e complete seizure 

of a debt. 


Their Lordships have not adverted ‘ _/ the occurrences in 
Indore after May 15, which show that Oomkarmal was given 
time to pay the debt to the Government on lodging with them 
security over his immovable property and over certain debentures: 
and that the Government later made formal orders confirming 
the acts done before May. They appear to support the case of 
the defendant: but.as they occurred after the time when the 
Bombay Court intervened, it is simpler to ignore them. 

It seems to have been the opinion of Mr. Justice Kemp that 


- the Bombay Court was bound to inquire into the validity of the 


acts of the Government of Indore: that in the absence of evidence 
to the contrary the law of Indore must be taken to be the law of 
British India, and as the Indian Government could not by execu- 
tive act confiscate the property of a resident, the Indore Govern- 
ment must be held to be equally incapacitated. This seems to 
ignore the evidence of the Prime Minister of the State that the 
order of His Highness to confiscate the property of Shankarrao 
was an act of state and in perfect conformity with the laws of the 
State. But whether this be so or not their Lordships find them- 
selves in complete agreement with the Appellate Court in accepting 
the law laid down in the two Russian cases in the Court of Appeal 
in the Sagor case [1921] 3 K. B. 532 and Princess Paley Olga v. 
Weitz" and pithily stated by Lord Russell in the latter case, “This 
Court will not inquire into the legality of acts done by a foreign 
Government against its own subjects in respect of property situate 
in its own territory.” The proposition is well established as a rule 
governing the decisions of a domestic Court in relation to the acts 
of a foreign Government: and a departure from it is calculated to 
*[1929] 1 ĶĘ B. 718 
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cause confusion. ‘This is not the case of an action against an in- Gm 
dividual for a wrongful act done to the plaintiff. In such a case 5), 
it may be that if the defendant seeks to justify under an order ofa- —— 
foreign State, the Courts may inquire into the scope of the autho- CATuxsnvy 
rity: their Lordships express no opinion upon such a topic. ) 

The present case is one of property seized and taken into Cuonnmut 
possession by the Government of the foreign territory in which Oomxammar 
it is situate. In such a case the Court will not examine whether tord Ajbrs 
the Government acted validly its own domestic laws. 

For these reasons their Lordships are of opinion that this 
appeal should be dismissed, and they will humbly advise His Majesty 
accordingly. The appellants must pay the costs of the appeal. 

Appeal dismissed 
Lattey and Dame—Solicitors for the appellant. 
T. L. Wilson end Co.—Solicitors for the respondent. 
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Trust—Trast money invested in trustees business—Trustee becomes in- 
solvent—Beneficiery entitled to a charge spon the whole of the pene 
assets of the bustness—Trusts Act (II of 1882), Sec. 66—Presidency amcan 
Towns Insolvency Act, 1909, Sec. 52 (1) (a). f Sm 

Once it was admitted that a certain sum was a trust in the hands _C020® 
of a firm to be invested in their business and was so invested, Sm 
it must be taken to have remained a part of the assets of that Donnan 
business and to have been there at the date of their insolvency, Murra 
the beneficiaries being entitled at all times to a charge upon such 
assets in the hands of the firm. Upon the insolvency the assets 
passed to the Official Assignee but passed subject to the charge. 

In re Hellett’s Estate, 13 Ch. D. 696 at 709 and Pennell v. 

Deffell, 4 De G. M. & G. 372 relied on. 
APPEAL from a decision of the High Court of Judicature at 
Madras, reported in A. I. R. 1930 Mad. 693. l 


‘DeGruytber, K. C. and S. Smith for the appellant. 
Dunne, K. C. and Narasimbam for the respondent. 


The following judgment was delivered by 


SR GEORGE LownpEs—On October 5, 1919, one T. Sivasan- Sir 
kar Bhat, the father of the respondent, instructed his uncle Georg 
Sadasiva Tawker by letter to invest in his firm T. R. Tawkar and "™"# 
Sons a sum of Rs.10,000 lying with the firm, such investment to 
be made in the name of the respondent, who was then a minor, 
the money to be handed over to him on attaining 21, and the 

*P, C. A. 67 of 1931 
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interest in the meanwhile to be paid to the father. On October 
22 following the firm gave him a receipt in the following terms: 
Received from Mr. T. Sivasankar Bhat, the sum of rupees ten 
thousand only through Mr. T. Sadasiva Tawker, as fixed deposit 
in the name of his minor son T. Krishnaji Bhat as per instructions 
contained in Mr. Sivasankar Bhat’s letter, dated Sth instant, carry- 
ing interest at 9 per.cent. per annum. 
Rs.10,000. 
T. R. TAWKER AND SONS. 


The interest was duly paid to the end of 1923, when ap- 
parently the firm, which carried on business as jewellers in Madras, 
got into difficulties. 

On November 22, 1923, a suit was instituted in the name 
of the minor against the members of the firm, alleging that they 
were trustees of the fund and claiming their removal from the 
trust and the appointment of new trustees in their place, with 
a direction to hand over to the latter the Rs.10,000. The defen- 
dants put in a written statement by which in effect the trust was 
admitted, but the suit was charged as premature in as much as 
the plaintiff was still 2 minor and no breach of trust had been 
committed. 

In January 1925, while the suit, which was filed on the 
original side of the Madras High Court, was still pending, the 
defendants were adjudicated insolvents, and the present appellant 
as the Official Assignee in whom their estate and effects were 
vested was brought on the record. He filed a written statement 
putting the plaintiff to the proof of the factum and validity of 
the trust and denying the plaintiff was entitled to any preferential 
claim over other creditors. 

The suit came to trial in August, 1926. ‘The insolvents did 
not appear, and the principal question debated was as to the plaint- 
iff’s right to preferential payment out of a sum of about Rs.22,000 
which had been realised by the appellant by sale of a portion of 
the stock in trade. 

The trial Judge affirmed the plaintiff’s claim and made a 
decree declaring his right to be paid out of the Rs.22,000 in the 
hands of the appellant with Rs.1,949 for interest, and ordering 
the appellant to bring these sums into Court to be held to the 
credit of the plaintiff. 

The Official Assignee appealed and the decree was confirmed. 
A further appeal is now brought to His Majesty in Council on 
a certificate that a substantial question of law is involved. The 
respondent is now of full age and is personally represented before 
the Board. 

It was suggested before their Lordships that the transaction 
of October 1919 did not constitute a trust at all but a mere deposit 
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BEJOY SINGH DUDHURIA l 1933 
: VETSHS 
THE COMMISSIONER OF INCOME TAX CALCUTTA* ` Méreé 10 


Income Tax Act, 1922, Sec. 3—Assessee’s estate charged by decree with Low Aram 
maintenance allowance payable to stepmother—Whether payment to Pea 
stepmother “income” of the assessee—Nature of char ge—Liability pete 
to stepmother did not fall within exemptions or allowences conceded  Loap 
in Secs. 7 to 12. MacMitaw 


When the Income Tax Act, 1922, by Sec. 3 subjects to charge Wirun 
“all income” of an individual, it is what reaches the individual as Sm 
income which it is intended to charge. Where therefore the decree .Groncm 
of a court by charging the appellant’s (assessee’s) whole re- 
sources with a specific payment to his stepmother has to that 
extent diverted his income from him and has directed it to his 
stepmother; to that extent what he receives for her is not his 
income. It is not a case of the application by the appellant of 
part of his income in a particular way; it is rather the allocation of 
a sum out of his revenue before it becomes income in his hands. 

Where by the decree of a court the appellant’s stepmother 
had a charge not only on his zamindary property from which 
his agricultural income was derived, but also on all his other 
sources of income included in the assessment, the appellant’s 
liability to his stepmother was not of the same kind as his 
liability to provide for his wives and daughters. The case was 
not one of a charge created by the appellant for the payment of 
debts which he has voluntarily incurred, and the appellant’s 
liability to his stepmother does not fall within any of the exemp- 
tions or allowances conceded in Secs. 7 to 12 of the Income Tax 
Act, 1922. 


APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal, reported in I. L. R. 57 Cal. 918 (F. B.). 

J: M. Pringle for the appellant. E 

A. M. Dunne, K. C. and R. Hills for the respondent. 

The following judgment was delivered by | 

Lorp MacmiLLan—This appeal relates to the assessment of Zom 
the taxable income of the appellant for the year 1924-25, under Macwiles 
the Indian Income Tax Act, 1922. 

On the death of his father in 1894 the appellant succeeded 
to the family ancestral estate. His stepmother, who had survived 
his father, subsequently brought a suit for maintenance against 
him in the High Court at Calcutta. The suit was compromised and 
a decree was by consent pronounced directing the appellant to 
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make a monthly payment of Rs.1,100 to his stepmother, which 
he has since regularly done. It is unfortunate that the decree has 
not been made available to their Lordships. The Chief Justice 


ote SoH (Rankin), however, in the judgment now under review states that 


HORIA 


“it was not disputed that the lady’s maintenance was a legal 


Tun Cono liability of the Raja [the appellant] arising by reason of the fact 


monn OF that the Raja is in possession of his ancestral estate, that it is pay- 


Income TAx, 


CALCUTTA 


——— 


Lord 
Mecwuilen 


able out of such estate and that this Court had declared that the 
maintenance was 2 charge thereon in the hands of the Raja.” 

In computing the income of the appellant for the year 1923-24 
in respect of which, under Section 3 of the Act, the appellant was 
chargeable with tax for the year 1924-25, the income tax officer 
allowed a deduction of Rs.9,900, being three-fourths of the total 
sum of Rs.13,200 which the appellant had paid in the year in 
question to his stepmother under the decree of the High Court. 
The whole sum of Rs.13,200 was not deducted inasmuch as appro- 
ximately a quarter of the appellant’s income was under Section 4 
(3) (viii) exempt from tax as being derived from agriculture; 
a quarter of the payment was accordingly attributed to this un- 
taxed income. 

The appellant’s stepmother on the other hand was assessed 
in respect of the Rs.13,200 received by her as being “salary” within 
the meaning of Section 7 (1), and this assessment was confirmed 
by the Assistant Commissioner. On her appealing to the res- 
pondent, the Commissioner of Income Tax, Bengal, he called up 
for review the assessment of the present appellant, under Section ~ 
33 of the Act, and intimated that he desired to hear him on the 
question whether the sum paid by him for the maintenance of his 
step-mother should be allowed as a charge on his estate for the 
purposes of income tax assessment. 

Thereafter on March 24, 1926, the respondent cancelled the 
assessment on the appellant’s stepmother on the ground that the 
payments to her were not of the nature of a salary within the 
meaning of the Act, but on the contrary were paid to her in virtue 
of her right of maintenance as a member with the appellant of a 
Hindu undivided family of which the appellant was manager. 
Incidentally their Lordships note that a Hindu undivided family 
is included under the definition of “person” in Section 2 (9) and 
is a unit of assessment under Section 3, while under Section 14 (1) 
no tax is payable by an assessee in respect of any sum which he 
receives as a member of a Hindu undivided family. 

On the same date, viz., March 24, 1926, the respondent issued 
another order reviewing the appellant’s assessment, striking out 
the deduction of Rs.9,900 which he had been allowed and directing 
an amended assessment to be made on the appellant. The ground 
of the order was that the payments to the stepmother were “the 
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maintenance expenses of a member of the Hindu undivided Cr 
family of which the Raja is the manager.” REN 


The income tax officer accordingly issued a revised assess-  — 
ment, omitting the former deduction of Rs.9,900, and this was gestae a 
confirmed by the assistant commissioner. The appellant there- r. 
upon, under Section 66 (2) of the Act, required the respondent 18 Cowman- 
to refer a series of questions of law to the High Court, including 1-005, Tax, 
the question whether the appellant and his stepmother could be Carcurra 
treated ag members of a Hindu undivided family and the question —— 
whether the appellant was entitled to the exemption claimed by  MscwHlaen 
him. 

After sundry procedure, which it is unnecessary to detail, 
the question of the appellant’s right to have the Rs.9,900 exclud- 
ed from his assessment came before the High Court for determi- 
nation. There the Advocate-General abandoned the contention 
that the appellant and his stepmother were members of an un- 
divided Hindu family and accepted the position that the appel- 
lant was liable to be assessed as an individual and in no other 
manner. 

The learned Chief Justice in his judgment, which was con- 
curred in by his colleagues, Ghose and Buckland, JJ., deals with 
the case on the footing that, by the tlecree of the Court, the 
appellant’s stepmother had a charge not only on his zemindary 
property from which his agricultural income was derived, but also 
on all his other sources of income included in the assessment. He 
rejects the suggestion that the appellant’s liability to his step- 
mother was of the same kind as his liability to provide for his 
wives and daughter, and states that the position is the same as if 
the appellant “had received his various properties, securities and 
business under a bequest from his father upon the terms that 
these assets were charged with an annuity for the maintenance of 
the widow.” ‘The case was not one of “a charge created by the 
Raja for the payment of debts which he has voluntarily incurr- 
ed.” Their Lordships agree that this is the correct approach to the 
question. 


The learned Chief Justice next examines the various exemp- 
_ tions and allowances conceded in Sections 7—12 of the Act in res- 
pect of the several heads of income, profits and gains chargeable 
to tax under Section 6 and reaches the conclusion that the appel- 
Jant’s liability to his stepmother does not fall within any of these 
exemptions or allowances. With this conclusion their Lordships 
are also in agreement. 

But their Lordships do not agree with the learned Chief 
Justice in his rejection of the view that the sums paid by the 
appellant to his stepmother were not “income” of the appellant 
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at all. This in their Lordships’ opinion is the true view of the 


~ matter. 


When the Act by Section 3 subjects to charge “all income” 


Bayor Swa! of an individual, it is what reaches the individual as income which 


DupHURIA 


Y. 
Tae Cowo- 


STONER OF 


Income Tax, - 
CALCUTTA Income 
- extent what he recetves for her is not his income. It is not a 


———a 


Lord 
Mecmilen 


it is intended to charge. In the present case the decree of the 
Court by charging the appellant’s whole resources with a speci- 
fic payment to his step-mother has to that extent diverted his 
from him and has directed it to his stepmother; to that 


case of the application by the appellant of part of his income in a 
particular way; it is rather the allocation of a sum out of his re- 
venue before it becomes income in his hands. 

- The learned Chief Justice refers to the case of the London 
County Council v. Attorney-General’ and quotes the following 
passage from the speech of Lord Davey at p. 42, dealing with 
the Imperial Income Tax Act of 1842:— 

It is not open to doubt, and was not disputed that Sections 60 
and 102 alike mean that the person paying the yearly interest may 
deduct and retain the amount of the tax for his own benefit, and 
the scheme of the Act is so far clear and is in favour of the 
taxpayer. It was, no doubt, considered that the ceal income of 
an owner of incumbered property, or of property charged, say, 
with an annuity under a will, is the annual income of the property 
less the interest on the incumbrance or the annuity; and the mort- 
gagee or annuitant and the owner of the property are in a sense, 
entitled between them to the income. 

Their Lordships agree with the learned Chief Justice that 
this passage, which he finds inapplicable, must be read in relation 
to the subject matter with which Lord Davey is dealing and they 
would further add, as they have had occasion to do more than 
once of late, that the invocation of the Imperial income tax code 
and of decisions pronounced upon it is apt to be very misleading 
in the interpretation of Indian income tax legislation which is 
framed on other and fortunately much simpler lines. But as the 
case of the London County Council v. Attorney-General has been 
mentioned, it may be permissible to point out that as appears 
from Lord Macnaghten’s historical account of the development 
of the Imperial system of income tax legislation, the taxpayer 
was originally permitted in arriving at his chargeable income . 
to make a great many deductions in respect of “annual interest’ 
for debts,” “annuities” and so forth. Such a payment as the 
appellant is liable to make to his stepmother would certainly 
have been deductible. It was not until the principle of deduc- 
tion of tax at the source was introduced that the deductions for- 
merly authorized were prohibited and “the taxpayer liable to 
an annual payment, whether payable out of any subject of charge 
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or not, was authorized to deduct and retain the tax upon the _ Cyn ` 
payment which he was bound to make.” The correlative of the apr 
obligation to return as income sums which are really charges upon = 7 
the taxpayer’s income is the right to reimbursement of the tax on Bayor Soman 
such charges. The Indian Income Tax Act makes no similar hes : 
provision for the deduction of tax at the source and the conse- THs Conos- ` 
quent reimbursement of the taxpayer in the case of such a charge somma or 
as that to which the revenues of the appellant are subject. While ee 
their Lordships ‘are disinclined to entertain any argument from  — 
the one system to the other, they would infer, if any inference ai 
were permissible, that the omission from the Indian Act of any EERE 
such provisions points rather to an intention to tax, in Lord 
Davey’s phrase, only “the real income” of the taxpayer, than to 
an intention to impose, without right of reimbursement, a tax on 
what is a charge upon his income. s i 

As to whether the appellant’s stepmother is liable under the 
Act to assessment in respect of the payments received by her their 
Lordships, like the Judges in the Court below, deem it inadvisable to 
say anything. 

~ Being of opinion that the Rs.9,900 in question were not in- 

come of the appellant within the statutory -meaning their Lordships 
will humbly advise His Majesty that the appeal be allowed, that the 
judgment of the High Court of August 12, 1929, be reversed 
except in so far as it finds the appellant entitled to the costs of the 
case stated to the High Court and that the case be remitted to the 
High Court with a direction that the assessment of the appellant to 
income tax for the year 1924-25 be amended by the deduction 
therefrom of the sum of Rs.9,900. i 

The appellant will have his costs of the appeal. 
/ Appeal allowed 

T. L. Wilson end Co.—Solicitors for the appellant. 

The Solicitor, India Office—Solicitér for the respondent. 
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Criminal Procedure Code, Sec. 194(2)—Ex-officio information—How Lom 
to be drawn—Procedure—When to be adopted—Penal Code. Sec. Amm 
194— Preji y—'Reason to know the statement to be false—Whether 1 
constitutes offence—Charge—How to be drawn—Criminal Proce- Los 
dure Code, Sec. 342—Vital point against accused—Judge omits to Wrsarr 
ask accused for ex ion—Effect of — Sec. 233—Distincé offences Sm Lancacot 
separately cherged—Direction to fury to give general verdict of er 
guilty if one offence proved—Whether correct. Cries 
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An ex-officio information under Sec. 194(2) Cr. P. C. should 
contain a statement of the charge as certain and detailed as an in- 
dictment. Allegations as to the opinion of the executive are quite 
out of place in a criminal information, likely to be very prejudicial 

` to the accused, and ought never to be included. Recourse to the 
unusual procedure of an ex-officio information should be 

In drawing up a charge of perjury it is necessary to conform to 
the definition of the offence given in Sec. 191 I. P. C., and a charge 
that the accused made statements in their depositions “which they 
knew or had reason to know to be false,” is incorrectly drawn, 
because a man may make a statement in the belief that it is true, 
though good reasons exist for knowing it to be false, for man’s 
beliefs are not always influenced by good reasons. 

When the judge is of opinion that a vital circumstance appears 
in the evidence against the accused, it is the duty of the judge 
under Sec. 342 Cr. P. C. to call the accused’s attention to that 
circumstance and ask for an explanation. The omission of the 
accused to explain what he was never asked to explain cannot 
supply evidence on which the jury can be directed to draw an 
inference against the accused. 

Where the charge against the accused as framed is one of 
making false entries in diaries under five different dates as well as 
making an alteration in the post mortem report, the charge 

involves at least six different offences, and the falsity of each 

entry and the intention with which each was made require to be 
separately ascertained and established in each case to the satisfac- 
tion of the jury. 

Where distinct offences were separately charged in the infor- 
mation in compliance with Sec. 233 Cr. P. C., and the trial judge, 
however, directed the jury that if any one item were established 
against the accused they could give a general verdict of guilty 
on the charge of fabricating evidence, beld, that the direction of 
the trial Judge would be defective inasmuch as it would be im- 
possible to know whether the jury convicted on all or only one 
of the offences alleged, and if on one, on which. 

, APPEAL from a decision of the High Court of Judicature at 
Patna 


i Danson Miller, K. C. and St. Jobn Hutchinson for the appel- 
nt. 
A. M. Dunne, K.C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Lorn ATKIN—These are two appeals against conviction and 
sentence by the High Court of Judicature at Patna. The appeal 
of Gaya Prasad was brought by special leave of the Privy Council 
after an application for leave to appeal had been refused by the 
High The appeal of Dwarkanath Varma was by leave of 
the High Court granted after the special leave had been given 
to the other appellant. Both appeals were consolidated by order 


~ 
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of the High Court. The accused were tried- before a Bench Canumar 
of the High Court consisting of the Chief Justice and Kulwant . 4,,, 
Sahay and Dhavle, JJ. and a special jury of nine persons, on an ~—— 
information exhibited by the Government Advocate by. the direc- ee 
tion and with the sanction of the Local Government pursuant to Sra 
Section 17 of the Letters Patent constituting the High Court and Emrmos 
Section 194 of the Code of Criminal Procedure, 1898. The ap- 
pellant, Gaya Prasad, an assistant Civil Surgeon, hereinafter called 
the doctor, was convicted of perjury and sentenced to five years’ 
rigorous imprisonment; the appellant Dwarkanath Varma, a sub- 
inspector of police, hereinafter called the sub- -inspector, was Con- 
victed of conspiring with Ritbhanjan Singh, Subedar Singh and 
Ramdhani Singh and Gaya Prasad to fabricate and give false 
evidence in Court with the intent to procure conviction for a 
capital offence of six named persons in breach of Section 120B 
of the Indian Penal Code; and was also convicted of fabricating 
evidence in six particulars intending to cause the same six persons 
to be convicted of culpable homicide amounting to murder in 
breach of Section 194 of the Indian Penal Code. He was sen- 
tenced on each of these charges to 10 oe rigorous imprison- 
ment, the sentences to run concurren 

At the conclusion of the appeal their Lordships announced 
that they would humbly advise His Majesty to allow both ap 
and to set aside the convictions, and would give their reasons later, 
as they now proceed to do. 

The case was one of some complexity involving questions of 
considerable medico-legal interest. It has resulted in a miscar- 
riage of justice which has caused two persons of apparently hither- 
to unblemished reputations to be wrongly convicted of serious 
offences and to receive sentences of long terms of imprisonment, 
part of which they have had to undergo. It will be necessary to 
go into some detail in order to explain in what circumstances this 
unfortunate result occurred. 

` On August 2, 1928, the Sub-Inspector, who was stationed 
at Rohtas in.the Province of Bihar and Orissa,.was in the course 
of his duties when in the afternoon complaint was made to him 
by two men, Ritbhanjan Singh and Subedar Singh, of the village 
of Balbhadharpur, that at about 2. p.m. of the afternoon they and 
Ramdhani Singh had seen in Ritbhanjan’s paddy field six men, 
Issardeyal Singh, Sheotahal Singh his son, Lokan Singh, Muneshar 
ae and Mundrika Singh (sons of Lokan) and Jitu Singh as- 
ting Rhitbhanjan’s nephew, Jamadar Singh, with kicks, blows 
and sticks. Jamadar Singh told thenr that the bullocks of Issar- 
deyal and Lokan were grazing in the field and that he was driving 
them away to impound them when he was attacked. . The three 
men carried Jamadar to the village and there he died. They had - 
left the dead body on the ground and had run to report the ọccur- 
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rence to the Sub-Inspector. Proceeding to the village he met 
Issardeyal and Muneshwar; they denied the charge, and alleged 
that while in their field they had been told by Dhanmantia, 
daughter of Lokan, that Jamadar had died; and that Jamadar’s 
relations had assaulted Phulkumari, a female relative of Issardeyal, 
on the ground that by witchcraft she had brought about Jamadar’s 
death. They said that Jamadar had been ill of cholera for three 
or four days and had died of it that day. The Sub-Inspector pro- 
ceeded to make inquiries, In the result he arrested the six accused 
men for murder. He came to the conclusion that the story of the 
assault on the old lady was false. That same evening, in accord- 
ance with his duty, he dispatched the body of Jamadar for post- 
mortem examination to the nearest civil surgeon who was at the 
hospital at Sassaram 50 miles away. With it he sent four bearers 
for the body had to be carried by hand on a Abatoli; and an escort 
of three police officers under Constable Girwar Singh, who was 
entrusted with the necessary documents, accompanied by two 
relatives. The documents should have included the surathal, or 
inquest report, which was drawn up by the Sub-Inspector and the 
challan which described the escort and the circumstances in which 
the post-mortem was required. It is clear that by mistake two 
copies of the challem alone reached the doctor. The material part 
of it is in the column marked [5]. “History of the cause of death 
which is at present ascertained.” “As far as is known of the case 
at present the death of the deceased is said to have been due to 
severe assault by means of blows, kicks and butt ends of sticks. 
The deceased complained of severe pain on the left side of the 
chest before he expired. No apparent mark of injury is found on 
the person of the deceased.” The body reached the hospital on the 
morning of August 4, and the post-mortem dissection began at 
about 10-30 a.m., Le., 42-43 hours after death. Decomposit; n 
had obviously commenced. The doctor in charge of the hospital 
was the appellant Gaya Prasad. He was a young medical practi- 
tioner who took his degree of M.B. at Calcutta University in 1925 
and had been appointed Assistant Surgeon by the Government of 
Bihar and Orissa in June, 1926, and in August, 1928, was on duty 
at the hospital Sassaram. His chief, Dr. Tarak Nath Mitra, was 
at that time stationed as Civil Surgeon at Arrah. In that Capacity 
he would have submitted to him the post-mortem reports sent out 
by the Assistant Surgeons at the various hospitals in this district 
as was done in this case. The doctor duly made the post-mortem 
examination and filled up the report. As the case against him 
turns on this report it is desirable to set it out verbatim. 
Station—Sassaram, dated 4-8-28. 

1. Name, caste and residence, if known—Jemadar Singh, of Balb- 
hadarpur, police station, Rohtas. 

2. Sex and age—Hindu Male, aged 28 years. 
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Hence brought. CRIMINAL 


3. Village—Balbhadarpur. jase 
4. Police station—Rohtas. a 
$. Distance from dead house—50 miles. DWARXANATH 


6. Names of constables and relatives accompanying the corpse— Varma 
(1) Girwar Singh, (2) Jharul Dusadh of Anandichak, (3) Jagpat Lall of p fno 
Purnadih, (4) Subedar Singb, (5) Birich Singh. meaa 
Date and bour. Lord Atkin 
Of despatch from village—8 p.m., 2-8-28. à 
Of arrival of dead house—9-45 a.m., 4-8-28. 
Of post mortem examination—10-30 a.m., 4-8-28. 
By whom identified to medical officer—(1) Constable Girwar 
Singh, (2) Choukidar Jharul Dusadh of Anandichak, (3) Dafadar Jagpat 
Lal of Purnadih, (4) Subdar Singh of Balbhadarpur, (5) Birich Singh of 
Balbbadarpur. 
11. Clothes and articles sent in with corpse—(1) Maskin dhoti 1, 
(2) Markin Gamcha 1, (3) Motia dohar 1, (4) Janaca (sacred thread) 
1, (5) Danda 1. 
12. Remarks—No Surathal was supplied by the S. I. Rohtas nor there 
is any mention of name or address on challan certrficate. The name and 
address is got from the command certificate. 
1, EXTERNAL APPEARANCES. 
1. Condition of subject-stout, emaciated, decomposed, etc.—The 
deceased is of average built R. M. passing—Sinuous fluid from the mouth 
and lips and nostril was coming out. Pupils were dilated. Mud was on 
all the exposed parts of the body mouth slightly open. 
2. Wounds-position, size, character— 
Bruises position, size, nature—(1) 5 ecchymosises irregular ente 
mortem over the pit of the stomach just over and around the zitisternum 
more on the abdomen in an area of 3 inches. (2) Slight scratch with 
ecchymosis on the right side of back, 114 inches above the waist. 
4. Mark of ligature on neck, dissections, etc. 
T.—CRANTUM AND SPINAL CANAL. 
Scalp, skull and vertebrae—Nil. 
Membranes—Congested. 
Brain and spinal cord—Congested the cerebrum slightly decom- 


bad 
SN 


T.—THorax. 

Walls, ribs and cartilages— 
Pleura— 
Larynx and trachea— i 
- Right lung—Highly congested, specially at the base and pos- 
terior side. 

5. Left lung—Highly congested. 

6. Pericardium—Pericardial cavity contained 4 ounces of bloody - 
fluid and some clot. 


7. Heart—The right auricle at che antero latteral was ruptured. 
Both chambers empty. - 
8. Large vessels—Full of bloody fluid. 
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IV.—ABDOMEN. 

Walls— 
Peritonium— 
Mouth, pharynx and csophagus— 
. Stomach and its contents—was congested outside and inside 
contained some gas and one and a half of faecal matter. There was 
some bile stain on the part surface of it. 

5. Small intestine and its contents—The duodenum was ruptured 
on the latteral aspect just where bile duct opens into it. 

6. Large intestine and its contents—A linear rent of the ascend- 
ing colon just at the bend of the hepatic flexure. 

7. Liver—Ruptured at one place see detail description to injury. 
‘Weight, 16% ch. 

8. Spleen—Weight, 6% ch. 

9. Kidneys—Left. Weight, 3 inches. Right kidney was rup- 
tured. Weight, 344ch. See detailed description of injury. 

10. Bladder—Full, zbout 6 ouncés of urine. 

11. Organs of generation, external and internal. 


V.—MuscLeE AND BONES. 


> whe 


1. Injury— 

2. Disease or deformity— 

3. Fracture— 

4. Dislocation— ; 

VIi.—Morx DETALED DESCRIPTION or ĪNJURY OR DISEASE. 

1. Five ecchymoss over the pit of the stomach as described was 
irregular more on the abdomen than on chest over and around the ziti- 
sternum to an area of 3 inches, ante-mortem. 

2 Scratch with ecchymosis on the right side of the back 114 inches 
above the waist. 

3. Congestion of the brain and membranes. 

4. Pericardial cavity contained 4 ounces of bloody fluid with some 
clot. 

5. A linear rupture of the right auricle 1⁄4 inch long and ¥% inch 
broad, direction being from above downward and taking on the antero 
Jatteral aspect near the opening of the superior vinacava. 

6. Both chambers empty. 

7. Abdominal cavity had fecal odour and some fluid was in it. 

8. Stomach was congested both inside and outside there was bile 
stain. It contained 144 ounces of fæcal substance. 

9. A linear rupture of the second part of the duodenum W inch by 
Ys inch extending from above downwards on the antero latteral aspect 


. near the opening of the bile duct into it. 


10. A linear rupture of the ascending colon on the antero latteral 
aspect 3 inches by \% inch just at the zenu of the hepatic flexture, 1⁄4 
inch of the rent was above the zenu and 242 inches below it, from above 
downwards. 

11. A linear rupture of the liver %4 inch by 1⁄4 inch on the poste- 
rior side 3⁄2 inch above the lower margin of the right lobe. The direction 
being parallel to the lower margin. 

12. A linear rupture of the right kidney 1 inch by % inch on the 
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above downwards and innerwards. ee 


VIL—OPINION OF SUB-ASSISTANT SHOR AS TO CAUSE OF DEATH. ane 
In my opinion death is due to shock due to the injuries detailed DwsrxamaTm 


above. ` v. 
(Signed) G. Prasan, Assistent Surgeon, . Erna 
Sassaram. = 
Dated 4-8-28. Lord Atkin 


VUL.—REmAaRKS BY QVI SURGEON. 

L agree. 

(Signed) T. N. Mrrrra, 
Civil Surgeon of Shababad. 

Their Lordships will revert to this document later. In the 
meantime it is desirable to notice that the information received in 
the chalen that the death of the deceased was supposed to have 
been due to severe assault by means of blows, kicks and butt ends 
of sticks appeared to have been confirmed by the very serious in- 
ternal injuries found to exist. One of the constables stated at the 
doctor’s trial that he had told the doctor that the man had died of 
ras disease, a disease which is variously described by witnesses as 
being due to constipation, over-eating and purging or vomiting. 
No one at the trial suggested that the condition described indicated 
' such a disease. The doctor, in his statutory explanation, denied 
that he had been so told; but it seems reasonably obvious that no 
one who found the appearances mentioned, and believed that they 
were the result of an assault before death, would attribute any im- 
portance to such a statement by a constable. 

The report was handed to the constable in charge and was 
taken back by him to the Sub-Inspector, whom it reached on the 
evening of August $. It appeared to the Sub-Inspector and to his 
superior officers who now took up the investigation to afford irres- 
istible evidence that the story of the prosecutors was true and that 
the story of the accused as to the man having died a natural death 
was false. On August 8 the Superintendent of Police and the 
Deputy Superintendent arrived at Rohtas. The Deputy 
Superintendent of Police went to the village and examined 
the witnesses for himself. The Superintendent examined various 
witnesses at Rohtas and instructed the Sub-Inspector to obtain 
further evidence from the Assistant Surgeon as to the cause of _ 
each of the various injuries received by the deceased and the ` 
weapon used in inflicting them. ‘The doctor had then left Sassaram 
and was stationed at Arrah, where the required information was 
obtained. It is as follows:— a 


Doctor GAYA PRASAD. E ` : 


Will you kindly let me know your opinion on the points suggested 
by the S.I. The reply may be sent per bearer as the case is being delayed 
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Camomur simply for want of your opinion on these points. 


ne (Signed) R. N. Sowa, 
= o D.S.P., 19-8-28. 

ee The probable cause and nature of weapon inflicting the injuries are 
v. as follows:— 


La 1. May be caused by severe blows or with blows by the ends of 
Lord Atkiw blunt weapons, e.g., lathi and the like or might be due to friction against 
rough surface. 

2. Same as No. 1. 

3. Congestion of the brain might be due to the injuries described. 

4. Might be due to hypertension and rupture. 

5. Same as No. 4. 

6. In this case due to blow given on the pit of the stomach and 
subsequent hemorrhage and clot in the pericardial cavity. 

7. Abdominal cavity had the odour due to rupture of the large 

intestine due to the blow over the kidney region (No. 2). 
' 8. The staining of the outside stomach of bile is due to the rupture 
of the duodenum due to blow over the pit of the stomach (No. 1). The 
evidence of fecal substance ought to be accounted for the anti-perstalsis 
of the ruptured large intestine (ie., vomiting caused by the rupture of 
the large intestine). 

9. Due to blows given over the pit of the stomach and sides of the 
abdomen and back. The blows must have been severe and may have 
been inflicted by blunt ends of lathis or some such blunt weapon or fist 
or heel and the like. 


10. Same as No. 9. 
11. Same as No. 9. 
12. Same as No. 9. 
(Signed) G. Prasan, A.S., 
Arrah, 20-8-28. 


On August 30 the accused appeared before the District 
Magistrate, when most of the prosecution witnesses were called, 
including the doctor. Cross-examination was reserved. The 
doctor’s evidence merely repeated the post-mortem report together 
with his further report as to the cause of the particular injuries. 
He added that the deceased would ordinarily die within two hours 
after receiving the injuries and might have been in a position to 
make a coherent statement up to the time of his death. At a 
further hearing before the magistrate defendants’ advocates gave 
notice that they wanted to cross-examine the doctor at the Sessions 
Court and that they would file a list of defendants’ witnesses on 
September 10. On that day the list was filed and the accused 
committed to Sessions on the charge of murder. 


On December $, 8, 1928, the charge was heard before 
the Sessions Judge and four assessors. On December 5 the 


doctor was called and the complete record of his evidence given to 
the Court is as follows:— 
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Copy of deposition of Dr. Gaya Prasan, Assistent Surgeon, before the Cancwar 
Sessions Judge, on December 5, 1928. co 

Deposition in lower court read out and admitted under Section 509,  —- 


Criminal Procédure Code. DWARKANAIH 
Further examined. f Vanaca 
There was no sign of cholera. The man did not die of cholera. ier 
I found fecal matter in the body cavity. It was semi-solid. It was eae 

a healthy stool. Lord Atkin 


The deceased must have received a number of blows, probably 

twenty. | 
Cross-Exatmined. 

I don’t question the persons who bring a corpse to me. I depend on 
the documents sent to me by the police. 

In some cases it may be difficult to say whether ruptures of internal 
organs are ante-mortem or post-mortem. I did not specially examine for 
traces of cholera. 

To Coxurt.—In my opinion the rupture of the organs was ante-mor- 
tem. The congestion of blood in some of the organs and the anti-peris- 
taltic action of the intestines causing the fæces to come back into the 
stomach indicated this. At the sites of the ruptures there were clots of 
blood indicating that the injuries were ante-mortem. 

I can’t say how many hours before my examination he died. | 

Cross-examined by permission. 

In some cases it is very difficult to differentiate between ante-mortem 
injuries and injuries inflicted after death. 

_ The whole of the first paragraph of his answer to the Court 
was at the present trial assigned as perjury, on which he was con- 
victed. ‘The accused were convicted of murder by the Sessions 
Judge and sentenced to death. They appealed to the High Court 
and on January 9, 1929, the High Court affirmed the conviction, 
but reduced the offence to culpable homicide not amounting to - 
murder, and altered the sentence to imprisonment for life, except 
for a younger prisoner whose sentence was reduced to 10 years’ 
imprisonment. 

After the conviction of the accused before the Sessions Judge 
Phulkumari had been charged before the magistrate under Section 
182 of the Indian Penal Code with giving false information to the 
police as to the assault on her. It is noteworthy that when the 
charge was heard on January 26, 1929, she pleaded guilty. The 
note of the District Magistrate on the order sheet is as follows:— 

Accused pleads guilty and her statement recorded. She is an 
old woman. She admits to have lodged the false information 
with the police in order to create defence for her relations who 
were accused in a murder case and who have already been con- 
victed and transported for various terms. Under the circums- 
tances I think it would meet the end of justice to take a lenient 
view of the case. Musammat Phulkumari is convicted and sen- 
tenced to suffer simple imprisonment for one month as she is too 
old to undergo the sentence of hard labour. 

83 
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"CanawaL Any question as to the murder of Jamadar now seemed to be 
T; settled. But dramatic developments soon occurred. The village 
was in a state of unrest at the result. In particular -Isserdeyal’s 
Dwaxxaxnarn wife was untiring in seeking to establish that injustice had been 
Mi so done. The police authorities directed Mr. A. R. P. Sinha, the 
Furnace Deputy Superintendent of Police at Patna, to hold an inquiry. 
pee. ooo the result of his report and further inquiries by higher police 
Á ” officials the Local Government appear to have been satisfied that a 
miscarriage of justice had taken place. They remitted the un- 
expired portion of the sentence on the six convicts, and in Jan- 
uary, 1930, appear to have directed the Government Advocate to 
exhibit an ex-officio information against the three original accu- 
sers Rhitbhanjan, Ramdhani and Subedar, who will hereafter be 
called the prosecutors, and the Sub-Inspector for fabricating and 

giving false evidence on a capital charge. 
The power to exhibit an information to the High Court is 
given by Section 194(2) of the Criminal Procedure Code, 1898, 
which provides that with the sanction of the Local Government 
the Advocate General (which term by the definition clause Sec- 
tion 4, 1(¢) includes Government Advocate), may exhibit in- 
formations for all purposes for which His Majesty’s Attorney- 
General may exhibit informations on behalf of the Crown in the 
High Court of Justice in England. By Section: 1(d) the High 
Court may make rules for carrying this section into effect; but no 
rules appear to have been made. By Section 17 of the Letters 
Patent constituting the High Court at Patna, the High Court is 
given original criminal jurisdiction to try any person residing in 
places within the jurisdiction of any Court subject to its superinten- 
dence on charges preferred by any magistrate or other officer 
specially empowered by the Government in that behalf. Their 
Lordships do not propose to determine finally the question of 
jurisdiction raised by the appellants’ objection to the procedure in 
this case. They content themselves with saying that as at present 
advised the section of the Criminal Procedure Code and the clauses 
of the Letters Patent appear to show the objection to be ill 

founded. ` 

The procedure was in any event. novel, and their Lordships 
are unable to commend the forms adopted. It is well established 
that an ex-officio information should contain a statement of the 
charge as certain and detailed as an indictment. The first docu- 
ment filed by the Government Advocate was styled a petition 
exhibiting an information in the matter of Sections 184 and 195 
of the Criminal Procedure Code not under Section 194 at all. 
Later amendments refer to it as an information exhibited under 
Section 194. The so-called information entitled in the matter of 
the Sub-Inspector and the three prosecutors sets out the facts of 
the original trial, recites the attitude taken up by the public in the 
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village, and the subsequent police inquiries, and states that the 
Local Government were satisfied that the whole case against the 
accused Muneshwar and others was false-and had directed the re- 
lease of the original accused and feel that the fresh materials upon 
which they came to this conclusion should be placed before their 
Lordships so that their Lordships might take such action as they 
might think proper. It is to be observed that no criminal charge 
is formulated against any one;-and the allegations as to the opinion 
of the executive are quite out of place in a cirminal information, 
likely to be very prejudicial to the accused, and ought never to 


have been included. The High Court, however, seem to have 


thought that they were justified in ordering the four accused to 
be arrested. On March 6 the Government Advocate applied to 
amend the original information by adding a paragraph that the 
petitioner, having carefully examined the papers, also came to the 
conclusion that grave miscarriage of justice had occurred, due to 
the conduct of the four accused, and that there were strong reasons 
to believe that the accused had committed offences under Sections 
120B and 194 of the Indian Penal Code. The form of this amend- 
ment does not appear to be much better than the original. On 
the same day, however, the Government Advocate did file an in- 
formation, with detailed charges against the accused. ‘The first 
five paragraphs repeat the statements in the original information, 
and are subject to the criticism already made. Paragraph 6 for- 
mulates the charge of conspiracy against the four accused and is 
as follows:— . 
6. That your petitioner charges the opposite party above- 
mentioned, viz.:—(1) Dwarka Nath Varma, (2) Ritbhanjan 
Singh, (3) Subedar Singh, and (4) Ramdhani Singh, that they 
between the 2nd and the 20th day of August, 1928, at Balbhadar- 
pur, Sasaram, and other places in Shahabad agreed among them- 
selves to fabricate and to give false evidence in court with the 
intent to procure conviction for capital offence of (1) Muneshwar 
Singh, (2) Mundrika Singh, (3) Lokan Singh, (4) Isserdeyal 
Singh, (5) Jitu Singh, and (6) Sheotahal Singh, residents of 
Balbhadarpur, police station, Rohtas, and thereby they committed 
an offence punishable under Section 120B of the Indian Penal Code 
and within the cognizance of this court. 


i - 
CanoONaL 


Paragraph 7 in the first part formulates the charge of per- 


jury against the Sub-Inspector as follows:— 

7. That your petitioner charges accused Dwarka Nath Verma as 
follows:—  - l 

That he on the 6th day of December, 1928, at- Arrah, in the course 
of trial No. 37 of 1928, before the Sessions Judge of Shahabad, made the 
following statements, each of which he knew or had reason to know to 
- be false:— 
(a) “I recorded the First Information Report (exhibit No. 1) at 

Tipa Pahari. It was at 3 p.m.” 
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"CRIMINAL (b) “The corpse was covered with mud.” 
—— (c) “I then went to che place of assault. In several sub-plots I 
found marks of grazing and of the feet of cattle. In one 


Donrnu n plot where the assault was said to have taken place I 
VARMA found marks of men’s feet and disturbance of the mud 
ig and seedlings as if there had been a struggle.” 
ao (d)“Then I examined. Ramnandan Singh before 7 p.m.” 





Lord Atkin It then formulates the charge against the Sub-Inspector of 
fabricating false evidence as follows:— 

And he fabricated the following evidence to wit:— 

(a) So wording the First Information Report that it appeared as 
drawn up and signed at Camp Tipa Pahari while in fact it was done at 
Balbhadarpur. 

(b) Falsely recording the statement in Diary No. 1, dated 2-8-1928, 
viz.:— 

“No. $ (Ramchandar Chaubey) stated that he was uprooting 
seedling in the field of Ramdayal Singh near village Uli He was 
alone there. Ramkhelawan Dusadh and Tulsi Dusadh, sons of 
Harungi Dusadh, of Balbhadarpur, who were bringing bundles of 
seedling from the field of Ramdayal from near the Ahra of the 
village, told him that some fighting was going on near the field of 
Ritbhanjan Singh for grazing the field with bullocks. They did 
not name the members of the party. As he was far off he could 
not see nor he went there.” 

(c) Falsely recording the statement in Diary No. 11, dated 3-8-1929, 
viz.:— 

“I came to the field of occurrence and as pointed out by the 
complainant I found marks of bullocks, hoofs in the field and 
outside on the western side both directing to and from the field. 
I found marks of rustling on the ground in the seventh portion. 
The plants of that place have been crushed in about 10 yards and 
the ground thoroughly trampled with footsteps.” 

(d) Falsely recording statement in Diary No. 11, dated 3-8-1928, 
viz.: — 

“Examined Gopi Koeri, of Uli. He said that he never went 
to village Bakbhadharpur to treal Jamadar Singh or any one.... 
and in the afternoon went to Naubatta Bazar and in the after- 
noon he heard there that Jamadar Singh had been killed in a 
Marpit while taking cattle to the pound from his paddy field by 

‘ some men of his village.” 

(e) Falsely recording the statement in Diary No. 111, dated 4-8- 
1928, viz.:— 

“I had a talk with several men of Naudiha, Anandichak and 
Nimhat and came to learn confidentially that this case was quite 
true and that the case of the Musammat Phul Kuer was totally 
false.” 

(f) Falsely recording the statement in Diary No. IV, dated 5-8- 
1928, viz.:— 

“He (Girwar Singh) has brought the result of the post-mortem 
examination.” 
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(g) Falsely recording the statement in diary No. VI, dated 7-8- 
1928, viz.:— 

“From the face of Tulsi it appears that he is concealing the 
truth. I tried my best to find out the truth from him but in 
vain, as he seemed to have received a very strong tutoring.” 

(b) Falsely antedating the initial on the post-mortem report. 

Intending thereby to cause or knowing it to be likely that he will 
thereby cause the following five persons:— 

“(1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan 
Singh, (4) Isserdeyal Singh, (5) Jitu Singh, and (6) Sheotahal 
Singh, residents of Balbhadharpur, police station, Rohtas, to be 
convicted of the offence of culpable homicide amounting to 
murder which by the law of British India is Capital, and thereby 
committed an offence punishable under Section 194 of the Indian 
Penal Code and within the cognizance of this court.” 

The information then proceeds to charge each of the other 
three accused with perjury in their story of the assault and 
Rhitbhanjan and Subedar with fabricating false evidence in smear- 
ing the dead body of Jamadar with mud. 

On the same day the trial having been fixed for March 24, 
the Government Advocate exhibited an information against the 
doctor which is as follows:— 


The humble petition of the above-mentioned peers 

Most respectfully sheweth:— 

1. That your petitioner craves leave to invite your Lordi at- 
tention to the information exhibited by him on the 6th January, 1930, 
and the supplementary petition filed by him containing particulars of 
charges against the opposite party named and specified in the said petition. 
The petitioner prays that the said petition and the annexures thereto be 
also treated as parts of this petition. 

2. That the opposite party, Dr. Gaya Prasad, is an Assistant Surgeon, 
and in the month of August, 1928, he was posted as such in the sub- 
division of Sasaram in the district of Shahabad. 

3. That on the 4th August, 1928, the said Gaya Prasad held post- 
mortem on the dead body of a Jamadar Singh at Sasaram Hospital and, 
made 2 report upon examination of the injuries found on the person of 
the said Jamadar Singh that these were caused before his death, and that 
he had died from the effects of the said injuries. 

4, That as a result of the enquiries held by Mr. A. K. P. Sinha, 
Deputy Superintendent of Police, C.I.D., Patna, and Mr. Sealy, Deputy 
Inspector-General of Police Crimes, Patna, which are mote fully described 
in paras. 3, 4 and 6 of the petition filed by the petitioner on the 16th 
January, 1930, it appears that the said report was deliberately false inas- 
much as the injuries found on the person of Jamadar Singh were inflicted 
after death. 

5. That the petitioner has examined the papers and materials con- 
nected with the enquiry above-mentioned and has come to the conclusion 
that there are good and sufficient reasons to believe that the opposite 
party above-named had committed various offences under the law, and 
your petitioner with the sanction of the Local Government- invites your 


- 


~ 
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Croma. Lordships attention to the information contained in the annexures to the 
-7 petition filed on the 16th January, 1930, and begs to charge the accused 
1333 on counts more particularly stated hereunder. 

er 6. That your petitioner charges the said Dr. Gaya Prasad that he 
Vaama with (1) Dwarka Nath Verma, (2) Ritbhanjan Singh, (3) Subedar 
v. Singh, and (4) Ramdhani Singh between the 2nd and 20th August, 1928, 
Emraror at Sasaram and other places in Shahabad agreed among themselves to 
Lord Atkı fabricate and to give false evidence in court with the intent to procure 
conviction for capital offence of (1) Muneshwar Singh, (2) Mundrika 
, Singh, (3) Lokan Singh, (4) Isserdeyal Singh, (5) Jitu Singh and (6) 
7 Sheotahal Singh, residents of Balbhadharpur, police station, Rohtas, and 
thereby he committed an offence punishable under section 120B of the 

Indian Penal Code and within the cognizance of this court. 
l 7. That your petitioner charges accused, Dr. Gaya Prasad, that he 
- between the 4th and 7th August, 1928, at Sasaram, fabricated the follow- 

ing evidence, viz.:— 

(1) “Five ecchyommosis (?) over the pit of the stomach as 
described was irregular, more on the abdomen that on the chest 
over and around the ziphisternum to an area of 3 ‘circular ante- 

- mortem.’ 

(2) “In my opinion death i is due to shock due to the injuries 
detailed above.” 

And the petitioner further charges the said Dr. Gaya Prasad with 

having made the following statements on the Sth December, 1928, at 

Arrah in the course of his deposition in trial No. 37 of 1928 before the 

Sessions Judge of Shahabad, each of which he knew or had reason to 

3 know to be false, viz. :— ; 

“In my opinion the rupture of the organs was ante-mortem. 
The congestion of blood in some of the organs and the ente 
peristaltic action of the intestines causing the fæces to come back 


into the stomach indicated this. At the sites of the ruptures there _ l 


was cloths (?) of blood indicating that the injuries were ante- 
z | a 


Intending thereby to cause of (knowing it to be likely that he would 
thereby cause) the following persons:— 

1) Muneshwar Singh, (2) Mundrika Singh, (3) Lokan Singh, 

(4) Isserdeyal Singh, (5) Jitu Singh, and (6) Sheotahal Singh, 

residents of Balbhadharpur, police station, Rohtas, to be convicted 

of the offence of culpable homicide amounting to murder which 

by the law of British India is capital, and thereby committed an 

offence punishable under Section 194, Indian Penal Code, and 
within the cognisance of this court. 

8. That the petitioner begs to state that the Local Government 

have accorded sanction under Sections 194 and 197, Criminal Procedure 

= Code for the prosecution of the said Dr. Gaya Prasad. 

i It is, therefore, prayed that your Lordships may be pleased to order 
that the opposite party named. above be arrested and placed in custody 
and.that he be jointly tried along with the order (?) accused persons 
named in the petitioner’s petition, dated 16-1-1930 by this Honourable 
Court on charges specified above or pass such other orders as may appear 
fit and proper. 
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And for hion the petitioner shall ever pray. Crona 
It is to be noticed that the charge of perjury as against all the 
accused is drawn incorrectly. It charges HRAN with having 22 
made statements in their depositions “which they knew or had Dwaxanatu 
reason to know to be false.” It should be unnecessary to point Vama 
out that a man may make a statement in the belief that it is true, oo 
though good reasons exist for knowing it to be false, for, unfortu.  — 
nately, man’s beliefs are not always influenced by good reasons. “™ ^is 
The Indian Penal Code, Section 191, defines the offence of giving 
false evidence as “making a statement which he either knows or 
believes to be false and does not believe to be true,” and the infor- 
mation should have conformed to the code. The prisoners were 
arraigned before the jury on the charge in this information; but 
the Chief Justice in summing up read to the jury the words of the 
code, and though criticism was addressed to a i passage 
in his address which appeared to indicate that a witness might be- 
guilty of perjury if he omitted to tell the whole truth their Lord- 
ships taking as a whole the direction on this part of the law, find 
no reason to suppose that the jury were in any way likely to be 
misled, 
On March 24 the case came on before the Chief Justice, Mr. 
Justice Kulwant Sahay and Mr. Justice Davle and a special jury 
of nine. It lasted 50 days. 
On June 4 the Chief Justice summed up. He directed the 
jury that it was unnecessary for them to ive a separate verdict 
on each assignment of perj or each ge of fabricating 
evidence. The jury ee pe three original prosecutors guilty 
on every charge. They acquitted the Sub-Inspector of prejury, 
but found him guilty of conspiracy, and of fabricating false 
evidence. They acquitted the doctor of conspiracy, and of 
- fabricating false evidence, but convicted him of perjury. There- 
upon the accused were sentenced to the terms of imprisonment 
already mentioned. 
Dealing first with the charge against the doctor their Lord- 
ships are satisfied that his conviction for perjury was not justified, 
and cannot be allowed to stand. The substance of the case against 
him was that he did not in fact hold the opinion that the injuries 
were ante-mortem. Now this statement had appeared in the post- 
mortem report, and in respect of it the jury had acquitted the 
doctor of fabricating it, following -an intimation from the Chief 
Justice that they would be well advised to find that the charge 
of fabricating the report had not been made out. Appreciating the 
absence of any sufficient evidence that on August 4 in stating his 
conclusion in the post-mortem report, the doctor was stating 
something that he knew to be untrue, the Chief Justice suggested to 
the jury that on the perjury charge which related to December 5, 
they might find that the accused did not in fact hold the opinion 
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he expressed in the witness box by considering those things which 
were before him on December 5 quite apart from the things which 
were before him on August 4. But oddly enough there were no 
further facts before the doctor at the Sessions except two which 
would undoubtedly tend to confirm his opinion, viz.:—(1) That 
his chief had endorsed in writing agreement with his conclusion; 
(2) that the prosecutors had already before the magistrate given 
evidence that Jamadar had in fact been assaulted; and there had 
been no cross-examination to indicate that their evidence was false. 
The facts that the Chief Justice impressed upon the jury were in 
no sense new facts at the Sessions. They were that at the present 
trial, the accused being asked for an explanation of the congestion 
of the organs, attributed the injury to the heart to hypertension, 
and that that theory must be newly formed or it would have been 
cross-examined too; and secondly that when asked generally -` 
whether he wished to add anything he did not refer to the suggested 
absence of blood in the abdominal cavity. 

Neither of the two suggestions seems with respect to have 
any bearing on the question whether the doctor had abandoned an 
honest opinion held on August 4 and was professing dishonestly 
still to hold it on December 5, and they appear to have no subs- 
tance in them. ‘There is no indication that the theory of hyper- 
tension is new; it is still a theory that the injury to the heart was 
due to the assault. The stress laid upon the failure to explain the 
absence of blood is subject to two criticisms. In the first place 
the learned Chief Justice assumes that the doctor found no blood 
in the peritoneal cavity which their Lordships venture to think 
is by no means established by the post-mortem report. In the 
second place it appears to their Lordships that in this respect the 
accused doctor has serious ground to complain of his treatment. 
Section 342 of the Criminal Procedure Code provides that for the 
purpose of enabling the accused to explain any circumstances ap- 
pearing in the evidence against him the Court shall question him 
generally on the case after the witnesses for the prosecution have 
been examined. In pursuance of this section one of the puisne 
judges put questions to the doctor. ‘The only questions put on 
the contents of the post-mortem report were as to the congestion 
of some of the organs, the cause of antiperistalsis, and the omission 
from the report of the condition of fecal matter, and clots of 
blood at the orifices of the ruptures deposed to at the Sessions. 
The other question is a general question whether there was any- 
thing else he desired to say about the charges or the evidence. 
The learned Chief Justice told the jury that the absence of blood 
in the body cavity was a vital point. If so it is plain that under 
Section 342 of the Code it was the duty of the examining judge to 
call the accused’s attention to this point and ask for an explanation. 
Probably the departure from the statutory rule was due to the 
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fact that one judge examined the accused while another summed 
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up. But it deprives of any force the suggestion that the doctor’s Dwanxar 


omission to explain what he was never asked to explain supplies 
evidence on which the jury should infer that six months before 
he had consciously abandoned a theory which four months before 
that he honestly held. 


The fact is that the case for the prosecution broke down as 
soon as they failed to establish that the doctor was a party to 
a conspiracy with the prosecutors and the Sub-Inspector to bring a 
false charge against the then accused. On this point the prosecu- 
tion failed to show that the doctor had ever heard of the deceased 
or his relatives or the accused. It was suggested that he knew 
the Sub-Inspector, and had recent written communication with 
him. Evidence to establish this was entirely lacking, and there 
can be no question that the verdict of the jury on this charge 
was inevitable. But on this footing there never was any motive 
at all for the doctor deliberately giving a false opinion. The 
charge of perjury could never have been even put on its legs if it 
were not for the excessive importance attached by the Chief Justice 
to the evidence of the doctors called by the prosecution that they 
would have expected much more blood in the pericardial cavity. 
The Chief Justice seems to have left the jury the choice of alter- 
natives. “I must point out to you that the very considerations to 
support the theory that his opinion was honestly given are those 
upon which it can be most satisfactorily shown that at any rate 
he must be a most infernal fool.” “If Jamadar died of disease and 
if, as the doctor says, no blood was found in the abdomen that 
fact should have struck him atonce as conclusive against the 
view that the injuries were ante-mortem. On the other hand 
supposing Jamadar did die of injuries then the abdomen would 
have been full of blood and in that case he was a fool not to have 
noticed it. In any case he would seem to be a person who is not 
fit to do post-mortem work. If that be the state of his intellect 
then it may be that he might have held such an opinion as he ex- 
pressed,” 


After opinions so expressed the jury may well have thought 
that any one possessing a medical degree from Calcutta Univer- 
sity and appointed an Assistant Civil Surgeon could not have 
reached the depth of incompetence suggested, and that they were 
driven to the only other alternative, perjury. 

It seems to have escaped them and the Chief Justice that 
the same considerations apply to the opinion expressed in the 
post-mortem report in respect of which the doctor was acquitted. 
It is not necessary here to discuss the degree of lack of skill in 
making the mistake if mistake it were of omitting to infer from 
the absence of the expected amount of blood that the ruptures 
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Camm: were caused post-mortem. In ‘view of the -statement in the 

Tas, report that the abdominal cavity had fæcal odour and some fluid 

. 7? and in the deposition that in the -body cavity there was some 

Dwaaxanats golid fæcal matter it was not correct to tell the jury that the 

Vat doctor said that there was no blood in the ‘cavity. In discussing 

Fumenon the actual condition which might be expected it seems probable 

ot bie that the time that had elapsed since death, and the conveyance 

: of the body on a stretcher over 50 miles of country, some: of it a 

rough jungle track, would have to be considered. But when it 

+; remembered that the story presented to the doctor was one 

of alleged assault; that the internal injuries found were obviously 

the result of violence, that at no relevant stage was it ever 

suggested to the doctor that violence had been applied after. death, 

and that the only suggested disease cholera was clearly negatived, 

it does not seem remarkable that a medical man even:with greater 

experience that this doctor should honestly have come to the 

conclusion that death was due to the alarming injuries which he 

found. In their Lordships’ opinion there was no evidence of any 

kind upon which he could properly have been found guilty of 

prejury. Their Lordships feel bound to express the opinion that 

‘Dr. Gaya Prasad has been the victim of a serious miscarriage of 

justice and that the result of the hearing is to leave no stain.on the 
integrity of his character as a professional man. 

It is right to add that on the close of the case for the appel- 
lant leading counsel for the Crown with the candour which al- 
ways characterises him announced that in view of the. acquittal 
of the doctor on the other charges he could not support the 
conviction, and did not contest the allowance of the appeal. 

It is now necessary to deal with the charge against the Sub- 
Inspector of Police. -The charges upon which he has been con- 
victed are:— 

1. Conspiring withthe three villagers to fabricate and 
give false evidence with the intent to procure con- 
viction of the six accused of a capital offence. 

2. Fabricating evidence as to seven cases by entries in his 
diary—in the fourth case by altering an initial in 
the post-mortem report. Of the seven diary 
cases the prosecution abandoned 1 and 5 and the 

l Judge ruled that there was no evidence as to 7. 

On the question of conspiracy the Judge directed the jury 
that though the accused believed that the story of murder was 
true he might yet have conspired with the prosecutors that they 
should give the detailed evidence which they did give and that 
he should make false entries in his diaries. -This appears .to 
their Lordships likely to mislead the jury. There was no direct 
evidence of concert between the alleged conspirators. It. had- to 
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be inferred from a number of facts.. No doubt it is possihle thag Canara 
the offence of fabricating evidence to, obtain a capital conwiction 943 
can. be committed though the offender beljeves the- accused to —— 
be guilty, and indeed though the accused is in fact guilty. And Dwarxawaru 
if the offence can be so committed, in like manner a conspiracy oa 
so to, commit the offence may be established. But in this case Ewrmor 
the substance of the case is that the prosecutors invented the po ak 
whole story of an assault and of course knew their story to be 
false. If the Sub-Inspector similarly knew or believed’ the charge 
to be false, and fabricated evidence in, sypport of it, one-can under- 
stand.a jury being asked to.infer a concert of the Sub-Inspector with 
the prosecutors to achieve the wicked regult both- are aiming for. - 
But if one set of alleged conspirators, know the charge to be false, 
and the other alleged conspirator has no such knowledge but be- 
lieves the charge to be true, and it is his duty if true to. pursue 
it, the inference of any concert between the two sets of conspirators 
is so far weakened as, measured by the standard of- proof required 
in a criminal case, to disappear. But the summing up on thi 
point is attacked on another point which it was, essential to, the 
accused Sub- r to have put before the jury, and which does 
not appear to have been mentioned to them, in this connection. 
The case of conspiracy against the Sub-Inspector is based upon his 
treatment of the villagers who supported the case for the defence 
that Jamadar had died a natural death from cholera, and that the 
injuries might have been caused artificially; and his omission to 
record statements to that effect in- his diaries. It is also stated 
that he delayed the arrest and charge of the accused until he “ascer- 
tained whether there was any bribe forthcoming from them. But 
it is obvious that whatever doubts the Sub-Inspector may have had 
in the first two days of the inquiry would be removed as soon as he 
received the post-mortem report, which now must be taken to 
have been made independently by the doctor without conspiracy 
between him and the Sub-Inspector. „A charge of murder by 
assault is made; the post-mortem discloses the most serious internal 
injuries with the opinion of the Assistant Surgeon’ confirmed by 
the Civil Surgeon’ that death was caused ‘by the injuries. It is 
difficult to imagine what view would be formed by any intelligent 
policeman other than that the prosecution story was true and the 
defence story was false; and that whatever wealth of evidence- 
was forthcoming in support of the defence merely indicated that 
the village possessed a horde of liars. This was the actual effect 
roduced on the mind not only of the Sub-Inspector but also of 
is superior officers whose position in the matter was strangely 
depreciated in the summing up. -In India, as elsewhere, a charge 
of murder is not left to the discretion of a Sub-Inspector of Police. 
The Superintendeht and thé Deputy Superintendent’ investigate 
for themselves, check the report of the Sub-Inspector and the 
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Cammar Superintendent or some higher official determines what charge is 
ig; tO be made. This course was followed. 
ae The Superintendent went to Rohtas; the Deputy Superin- 
DwasxaxatH tendent, Ram Narayan Singh went to Balbhadarpur, and, indepen- 
Lege dently of and in the absence of the Sub-Inspector, took the evidence 
Eurmor Of witnesses and heard villagers put forward the case for the 
defence that the death was due to cholera and that the injuries 
must have been caused artificially. He laughed at the suggestion. 
He was called as a witness for the prosecution, and his evidence 
at page 454 in answer to the Court, who asked if it struck him 
as unimportant, was “At that time it appeared to me absurd and 
i we simply laughed at the defence set up. We thought it absurd 
in the face of the medical opinion.” Elsewhere, at p. 419, he 
said “he was already overwhelmed with the medical opinion that 
the death was due to the injuries and that they were ante-mortem”; 
and at p. 447 the following question and answers appear to re- 
present accurately the official view. 


“Q. Isit true that during the police investigation or super- 
vision by the higher officials the doctor’s opinion is the guiding 
factor in the cases? A. Yes, plays a very important part. Q. 
And in this case, too, so far as your supervision was concerned the 
doctor’s opinion was the guiding point? A. Yes, my supervision, 
and the Superintendent of Police’s supervision.” 


Their Lordships cannot suppose that there is any ground for 
disbelieving this statement. The Superintendent and the Deputy 
Superintendent found the medical report of overwhelming weight. 
But if so why not also the Sub-Inspector. And if he so treated 
it he would naturally brush aside or even deal more drastically 
with witnesses who came with what appeared a concocted story 
of death by cholera, and artificially produced post-mortem injuries. 
The result is that conduct of the Sub-Inspector indicating that he- 
ignored the evidence of defence witnesses appears to afford no 
inference of a concert with the prosecutors to give or fabricate 
false evidence. Instead of allowing this contention to have its 
proper weight with the jury the Chief Justice thus dealt with the 
matter. 

Mr. Nageshwar Prasad next propounded a very ingenious but 
entirely fallacious argument. He said that the Sub-Inspector in 
any case was only the humblest member of a hierarchy of officials 
with many above him, and they all made the same mistake. He 
said that the supervising officer, the Magistrate, the Sessions Judge 
and the High Court all came to the same conclusion on the same 
evidence and that there is no reason why the poor Sub-Inspector 

` should be selected for punishment for that mistake. The fallacy 

underlying that argument is that a supervising officer and above 
him the judicial tribunals formed their opinions upon the structure 


that had already been perpared by the Sub-Inspector. It is not 
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as though each of these officials began a fresh investigation on Canmwar 
the same evidence. The argument is ingenious but you will, I a 
think, discard it. ed 
Unfortunately the Chief Justice has fallen into a mistake of DWARKANATH 
fact. The supervising officer did not form his Opinion upon the Varma 
structure which had already been prepared by the Sub-Inspector. 
As has been pointed out he, or rather they, examined witnesses — 
on their own account, and were guided chiefly by the medica] Lord Athm 
report which was in no sense part of any structure prepared by 
the Sub-Inspector. The only other point that need be men- 
tioned is that there was evidence that the Sub-Inspector demanded 
and received a bribe from Ritbhanjan, one of the prosecutors. 
But there was also evidence that he demanded and recejved a 
bribe from the accused. Whether the jury accepted the evidence 
or not their Lordships do not know. If true the conduct of the 
Sub-Inspector is most reprehensible. But the fact, if established, 
that bribes were taken from both sides fails in the circumstances 
to afford sufficient evidence of a conspiracy with one side to 
fabricate or give false evidence. In the result it appears that 
the case for the defence of the Sub-Inspector was not left to the 
jury, and that there was no evidence upon which any jury could 
come to the conclusion that the Sub-Inspector had conspired to 
fabricate or give false evidence. Their Lordships have no hesi- 
tation in coming to the conclusion that the conviction on this 
charge must be set aside. 
The conviction for fabricating evidence must also be set 
aside. A question of law arose at the trial upon which the learned 
judges do not appear to have’been in agreement, whether to enter 
a false record in a police diary can be said to be fabricating 
evidence at all, especially as Clauses 162 and 172 of the Criminal 
Procedure Code appear to negative the admissibility of the entry 
as evidence save for the purpose of contradicting a witness whose 
statement is recorded in writing, or of contradicting the police 
officer himself. Their Lordships did not find it necessary to hear 
argument on this point from the appellant’s counsel, and they do 
not propose to give any decision upon it. They leave the doubt 
to be resolved on another occasion. But the charge as framed 
is one of making false entries in diaries under five different dates 
as well as making an alteration im the post-mortem report. 
This charge involves at least six different offences, the falsity of 
each entry and the intention with which each was made require 
to be separately ascertained and established in each case to the 
satisfaction of the jury. The distinct offences were, it appears, 
separately charged in the information sufficiently to comply with 
Section 233 of the Criminal Procedure Code. The Chief Justice, 
however, directed the jury that if any one item were established 
against the Sub-Inspector they could give a general verdict of guilty 
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Canmmat on the charge of fabricating evidence. The result is that it is impos- 


T sible to know whether the jury convicted on all or only one of the 
ve offences alleged, and if on one on which. A notable instance is 
DwaaxaNTH jtem C, which records that the Inspector went to the- place of 
Yaa assault and found hoof marks and the ground trampled with foot- 
Eurmor steps. ‘This statement was repeated by the Sub-Inspector in his 
joel dics deposition at the Sessions and was assigned as perjury in the per- 
jury charge upon which the jury acquitted him. And on this 
very charge the Chief Justice directed the jury that they should 
be very slow to come to the conclusion that it was perjury; and 
that the evidence was slender ‘that at the Sessions Court the Ins- 
pector knew that this was a false case and that he was putting up 
a case of murder against men whom he knew to be innocent. “I 
think,” he said, “you will be very slow to come to that conclusion!” 
It was part of the case for the prosecution that some of the diaries 
were written up together on the 6th August; and it is quite pos- 
sible that if the jury had been directed that if they believed that 
to be done the writing up at one time might constitute one offence . 
if the entries were false. But they were not so directed and some 
of the items stand as separate quite apart from such evidence. 
Their Lordships do not find it necessary to discuss the specific 
facts of each item. It is sufficient to say that the considerations 
which they have expressed as to the conspiracy charge apply to 
these items, and that if they had been presented to the jury the 
verdict would almost inevitably have been different. The result 
is that on this charge also the conviction should be set aside. 


For the above reasons at the conclusion of the argument their 
Lordships humbly advised His Majesty both appeals should be 
allowed and that the convictions of both Mr. Gaya Prasad and o 
Dwarkanath Varma should be set aside. . 


Their Lordships cannot part with the case without recording 
their opinion that the procedure adopted in this case of an ex-officio 
information was unfortunate and was undoubtedly prejudicial to 
the accused. It was a case where witnesses who were available at 
the former trial but not called, were called for the first time; and 
where witnesses who had given evidence at the former trial were 
called to contradict that evidence at the present trial. If the or- 
dinary procedure had been adopted the evidence would have been 
given before a committing magistrate and the accused would have 
had ample notice and time to prepare. As it was there was no 
preliminary hearing, and though they received from the Crown 
in advance statements of what the witnesses would say, such state- 
ments had not been made on oath, and in some cases there is com- 
plaint of their being handed to the defence very late. Some of the 
evidence appeared to have been obtained while the trial was pro- 
ceeding. This case did not differ from other cases of perjury and 
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conspiracy which have been tried'by the ordinary procedure; and Canmi 
its result it is to be hoped will be to discourage the recourse to 49,5, 
unusual procedure in similar cases in the future. aes 

Their Lordships have dealt with these appeals-on the footing Dwanxsxant 
that the three other accused who have not appealed were rightly F 
convicted. The acquittal of the doctor and the Sub-Inspector is Ewrmror 
consistent with the guilt of the original prosecutors. But having » 7 Aski 
had the duty of considering the whole of the case their Lordships 
feel bound to record that they are left with an uneasy feeling 
that the conviction of the three villagers may be open to doubt. 
The conduct of the whole proceedings has not imbued them with 
confidence that a correct result has necessarily been reached. It 
would not be right for them to particularise the elements of 
doubt that might arise; they content themselves with expressing 
a hope that the life:sentence of these three-villagers will be care- 
fully considered by the: appropriate authority. 

Convictions set aside 

Watkins and Hunter and Hardcastle, -Sanders and Co.— 
Solicitors for the appellant. 

Solicitor, India Opee Siaor for: the respondent. 


HIRA- LAL.AND OTHERS (Defendants) Crm. 
VETSHS 1933 
PEAREY: LAL (Plaintiff) * — 
Civil Procedure Code, Or. 7,-R. 10—Facts which made-suit cognizable. by 
court and other facts on which. plaintifs right to relief dependsd— Nuwar- 
Findings against plaintiff—Proper order to pass. ULLAR, J. 
ere the court finds against the plaintiff not only in respect Binar, J. 
of the facts alleged in the plaint, which-made the suit cognizable 
by the court, but also as regards other facts on which his right 
to relief depended, the proper order is to dismiss the suit and not 
to return the plaint for presentation to the proper court. 
First APPEAL from an order of Mr. Kepar Natu MEHRA, 
Additional Subordinate Judge, Bulandshahr. 


-P. M. L. Verma for the appellant. 

B. K. Mukerji for the respondent. 

The judgment of the Court. was delivered by 

NIAMATULLAH, J. —This is-an appeal from an order passed by rae 
the learned Additional Subordinate Judge.of Bulandshahr in “> 7 
appeal from a decree: passed by.a: ‘Munsif of that district.. The 
lower appellate court -set aside; the .decree- of. the first court -and 
directed that the plaint be returned for prsentation to the proper 
court on the ground that the Munsif, in whose court the suit had 
been instituted, had no jurisdiction to decide it. l 
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The plaintiff-respondent sued the defendants for rendition 
of accounts and for recovery of certain sums of money on the 
allegation that the defendants, who constituted a firm styled Hira 
Lal Raghubir Saran and carried on business of commission agents 
in Bombay, had agreed to render accounts at Bulandshahr and to 
pay interest at the rate of 1 per cent. per mensem on any balance 
that might be recoverable from them. The plaintiff alleged that 
the aforesaid agreement was arrived at through defendant No. 
3, one of the partners, at Bulandshahr in April 1926. The trans- 
actions in respect of which the plaintiff claims accounts relate to 
purchase and sale of 50 tons of wheat through the defendants, 
for which an advance of Rs.300 was made to the defendants, 
In all the plaintiff claimed Rs.501-3-5, which includes the aforesaid 
advance, the profit on sale of the grain and other sundry charges. 


The defendants denied that they constituted any firm named 
Hira Lal Raghubir Saran and having ever had any dealings with 
the plaintiff. They pleaded that the court in Bulandshahr had 
no jurisdiction. The third defendant, through whom the defen- 
dants are alleged to have entered into the agreement with the’ 
plaintiff, did not enter appearance; and the proceedings against him 
were ex parte, 

The trial court found that the defendants were not the 
partners of any firm as alleged by the plaintiff and that they 
were not liable to render accounts to the plaintiff or to pay any 
money to him. Accordingly the suit was dismissed, except as 
regards defendant No. 3, against whom the plaintiff’s claim was 
held to have been established and was decreed. Subsequently the 
third defendant applied for an order setting aside the ex parte 
decree against him. The decree was set aside, and the suit was 
re-heard as between the plaintiff and the third defendant. The 
trial court held as against that defendant that it had no jurisdiction. 
Accordingly it returned the plaint for presentation to the proper 
court, that is, some court in Bombay. 


Two appeals were preferred by the plaintiff in the court 
of the Additional Subordinate Judge, one against the decree of the 
trial court dismissing his claim as against the defendants other 
than defendant No. 3, and the other, from the order directing 

e return of the plaint for presentation to the proper court. 
The learned Additional Subordinate Judge observed that the 
orders passed by the trial court were inconsistent, and held that it 
had not been established that the defendants, assuming that they 
constituted a firm carrying on business at Bombay, had agreed 
to render accounts at Bulandshahr. He went on to say that 

the lower court has discussed rhe plaintiff’s evidence at some 
length and came to the conclusion that it was utterly unreliable. 
{ am also of the same opinion and fully agree with the view of 
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the lower court that the court below had ‘no jurisdiction to enter- . 


~ 


tain this suit. 
The present appeal has been filed by the defendants other 
than defendant No. 3. It is contended on their behalf that the 
plaintiff’s case, as alleged in the plaint, having been found to 
be false in its entirety, the proper order which should have been 
passed by the lower appellate court was to uphold the decree of 
the first court dismissing the plaintiff’s suit instead of returning 
the plaint for presentation before the Bombay Court so as to give a 
new lease of life to the plaintiff’s suit. The learned Subordinate 
Judge was obviously influenced by the consideration that the same 
order should be passed as against all the defendants and that it 
was undesirable that the suit as against one set of defendants should 
be dismissed and against another defendant the plaintiff’s claim 
should be kept alive. We may note in this connection that we 
have no appeal before us as between the plaintiff and the third 
defendant, the plaintiff haying accepted the position to which he 
has been relegated by the orders of the lower courts, namely, that 
the suit is not cognizable by the Munsif of Bulandshahr. It is not 
necessary for us to express any opinion on the propriety of the 
order which the learned Munsif passed as between the plaintiff and 
the third defendant. 


It is a settled rule of law that the jurisdiction of a Court is 
initially determined by the allegations to be found in the plaint. 
In view of the averments contained in the plaint, to which a refer- 
ence has already been made, there can be no doubt that the Munsif 
of Bulandshahr had jurisdiction to entertain the suit as framed. 
It is equally undeniable that this jurisdiction continued at any 
rate, up to the time that the Munsif proceeded to record his find- 
ings. On the evidence before him he arrived at the conclusion 
that the allegations contained in the plaint had not been estab- 
lished in any particular. The plaintiff was held not only to have 
failed to establish that there was an agreement between him and 
_ the defendants for rendition of accounts at Bulandshahr but it 
. was also held that the entire evidence led by the plaintiff in proof 
of facts which gave him any right to relief in Bulandshahr or 
elsewhere was unreliable. On these findings the plaintiff’s claim 
was rightly dismissed as against the contesting defendants. If, 
- as we have said, the Munsif had jurisdiction to entertain the suit 
and tried it, he was also competent to give effect to his findings 
which led -to the conclusion that the suit was liable to dismissal. The 
order of the lower appellate court that the plaint be returned to the 
„plaintiff for presentation before some Court in Bombay is extremely 
. anomalous. ‘The plaint, as it stands, contains allegations which 
make the suit clearly cognizable. by the Munsif of Bulandshahr, 
and yet it is the-plaint in its present condition which is to be 
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returned by a Court which, on the face of it, has.jurisdiction. It 1s 
not open to a Court to delete allegations therein found which give 
jurisdiction to it. If the plaintiff had applied for amendment 
of his plaint so as to exclude the jurisdiction of the Munsif of 
Bulandshahr, the position would have been different. If the 
lower appellate court had found that the plaintiff’s allegations 
were true, except in so far as they related to the supposed agree- 
ment by the defendants to render accounts at Bulandshahr, the 
question would have arisen as to whether the proper order is to 
dismiss the suit or to direct the return of the plaint for presentation 
to the proper court. There is authority for the proposition 
that on such finding the proper course is to dismiss the suit. 
We do not, however, express any decisive opinion on this 
hypothetical question. We have to take the concurrent findings 
of both the courts below, who have found against the plaint- 
iff not only in respect of the alleged agreement to render 
accounts at Bulandshahr but also as regards other facts on which 
his right to relief depended. We are of opinion that effect should 
have been given to the findings arrived at by the lower appellate 
court and the decree of the first court dismissing the plaintiff’s 
suit should have been upheld. In this view, this appeal is allowed, 
the order of the lower appellate court directing that the plaint be 
returned for presentation to the proper court is set aside and the 
decree passed by the trial court dismissing the plaintiff’s suit as 
against the appellants is restored. The appellants shall have their 
costs in this Court and the court below. i 

Appeal allowed 


KARIM BUX (Defendant) — 
versus 
DEBI AND ANOTHER (Plaintiffs) * 

Contract—Damages—Judgment-debtor pays decreta) amount—Amount 

not certified under Or. 21, R. 2—Decree-bolder executes decree— 

Judgment-debtor’s dbjection disnissed—Suit for damages on these 

facts—Whether meintainable—Contract Act, Sec. 73 and Civil 

Procede Code, Or. 21, R. 2. 

If a debtor pays his creditor some portion of the amount which 
is due, that payment cannot amount to consideration. The mere 
fact that the Code of Civil Procedure casts upon the decree-holder 
a duty of certifying any such payment would not amount to 
consideration for the mere receipt of money which is due. 

Judgment-debtor having paid only a portion of the decretal 
amount, the decree-holder executed his decree for the balance by 
arrest of the judgment-debtor. The judgment-debtor objected ` 
on the ground that the balance had been paid but as there was no - 
amount certified as paid under Or. XXI, R. 2 of the Civil Pro- 
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cedure Code, the objection was dismissed. He then filed an action 
for damages for breach of contract alleging that he had paid the 
amount due prior to the execution proceedings, that it was the duty 
of the decree-holder to certify the amount and that the dama 
which he suffered was the amount which he had already paid to 
decree-holder. Held, that there was no cause of action fer damages 
for breach of contract. A. Shemmugapps v. A. Mariappa, 6 L C. 
267 relled on. 

Crv Revision from an order of THaxur RANDHI SINGH, 

Munsif of Bulandshahar. 


S. N. Seth for the applicant. 

The opposite parties were not represented. 

The following judgment was delivered by 

Youne, J.—This is an application in revision from the deci- 
sion of the Judge of the small cause court, Bulandshahr. The 
plaintiff filed an action for damages for breach of contract under 
these circumstances. ‘There was a decree against the plaintiff judg- 
ment-debtor for Rs.100 and odd. A small sum of Rs.10 had been 
paid and this amount was struck off in part satisfaction of the 
decree. There was still over Rs.100 owing to the decree-holder. 
The decree-holder executed his decree for the balance by arrest of 
- the judgment-debtor plaintiff. The judgment-debtor objected on 
the ground that the balance had been paid. This the decree-holder 
denied, and as there was no amount certified as paid under Order 
XXI, Rule 2 of the Code of Civil Procedure, the objection of the 
plaintiff judgment-debtor was dismissed. The plaintiff then filed 
_ this suit. He alleges that he had paid the amount due prior to the 
execution proceedings; that it was the duty of the decree-holder 
to certify the amount under Order XXI, Rule 2; that the decree- 
holder by not certifying and by executing the decree had committed 
a breach of contract, and that the damage which he suffered was 
the amount which he had already paid to the decree-holder. 

The learned Judge in the court below in an unsatisfactory 
judgment, due to the fact that this is 2 small cause court case, 
came to the conclusion that there was a memorandum recording 
the fact of the payment or adjustment of a portion of the amount 
due and that there was a balance still outstanding. He says: 

It appears that the deféndant decree-holder either relinquished 

the rest of his decretal amount or received it. 
But as to the balance of Rs.50 he found that the plaintiff judgment- 
debtor had been lying when he said that it was paid.’ The lared 
Judge goes on to say that the defendant ought to have given 
credit for the sum received or relinquished under the agreement 
and that the plaintiff is therefore entitled to damages for non- 
certification of the amount. The amount of damages which the 
learned Judge awards is the amount which the decree-holder either 
relinquished or had been paid. i 


|a 


ja 
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This is unsatisfactory. The learned Judge does not come to 
a definite finding whether the amount actually was paid or relin- 
quished. If it was relinquished, it appears clear to me that there 
was no consideration for the relinquishment and therefore it would 
be bad. But I do not need to decide the case upon this point. The 


. main point for my consideration is whether on the claim as laid, 


any action lies at all. The action is for damages for breach of 
contract. In the first place, I cannot see where the contract is in 


this case at all. In order to create a valid contract there must . 


be consideration, and counsel for the plaintif judgment-debtor 
has failed, as indeed I think he must fail, to explain where the 
consideration in this contract is. If a debtor pays his creditor 
some portion of the amount which is due, that payment cannot 
amount to consideration. The mere fact that the Code of Civil 
Procedure casts upon the decrec-holder a duty of certifying any 
such payment would not in my opinion amount to consideration 
for the mere receipt of money which is due. 

Another fatal point in my opinion against the contention of 
the plaintiff judgment-debtor is this: Assuming for the sake of 
argument that there was a contract between the decree-holder and 
the judgment-debtor under the circumstances given above, and 
assuming also that the failure of the decree-holder to certify is a ` 
breach of that contract, and assuming, in the third place, that the 
damage would be the amount of the money already paid to the 
decree-holder, it appears clear to me that a principle of law has 
not been considered by the lower court, that is, that if a contracting 
party has suffered damage through breach of contract by the other 
contracting party, it is his duty to minimise that damage, and if 
he fails to do so when it was in his power he cannot recover in 
respect of the damage which he could have avoided. This prin- 
ciple of English law is recognised and enforced in the explanation 
tc Section 73 of the Indian Contract Act. In Order XXI, Rule 
2(2) the Civil Procedure Code enacts that the judgment-debtor 
himself may also certify any payment made by him to the decree- 
holder, and that the court shall certify at the instance of the 
judgment-debtor in the same way as it would certify at the instance 
of the decree-holder. It was clearly, therefore, within the power 
of the judgment-debtor to certify any payment made by him. If 
he had done so, it is clear that he would have suffered no damage. 
He failed to do so, when it was in his power, and therefore he puts 
himself out of court as regards his claim for damages. 

Another point which arises is this. Assuming that there is a 
contract, and a breach of it, it appears to me that the cause of 
action would only arise as and when the plaintiff actually suffered 
damage. ‘There can be no action for breach of contract unless 
damage has actually been suffered. In this case the action was 
commenced before the judgment-debtor had paid the amount due 
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by him to the decree-holder twice over. There could, in my 
opinion, be no damage in paying only what was due. This view 
of the matter has been held in A. Shartmuga v. Mariappa'. In the 
case of Medai Kaliani Ann? another learned single Judge of the 
Madras High Court held that the cause of action arose on execution 
proceedings being commenced by the decree-holder and before the 


amount had been paid twice. ‘This dispute in the Madras Court, 


however, has been settled by a Bench case in Gopalasami Naick v. 
Nemmalwar Naick”. ‘That Bench decided that the cause of action 
arose on execution proceedings being started and before the amount 
had been paid twice. With regard to these cases decided in the 
Madras High Court it is to be noted that neither the point as to 
what the consideration was in such a contract, or the point as to 
the duty of the judgment-debtor to minimise damage was con- 
sidered by the learned Judges. In any event I respectfully dis- 
agree with the above decision for the grounds given above. I, 
however, agree with the decision in the case in 6 I. C. 267. 

In this view of the matter, in my opinion, there was no 
cause of action for damages for breach of contract. The application 
therefore is allowed, the decree -of the lower court set aside and 
the suit dismissed with costs. 

Application allowed 


16 L C 267 "L LR. 30 Mad. 545 
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FULL BENCH 
SRI KRISHNA CHANDRA (Plaintiff) 
VETSHS 


MAHABIR PRASAD anD OTHERS (Defendants) * 


Court Fees Act (VI of 1870), Art. 17 (#8) of Sch. II—Suit for declara- 
tion that previons decree not binding npon plaintiff—Conrt-fee 
payable. 

Where the plaintiff merely asked for a declaration that the 
previous decree was not in any way binding upon him and was 
altogether void and ineffectual, beld, that his suit was one for 
obtaining a declaratory decree only and fell under Art. 17 (ti) 

_ of the Second Schedule of the Court Fees Act and the court-fee 
of Rs. 10 paid by him was sufficient. 

Radha Krishna v. Rem Nerain, 29 A. L. J. 350, Bri) Gopal v. 
Suraj Keren, 1932 A. L. J. 466 and Lakshmi Nerain Rai v. Dip 
Nerain Rai, 1933 A. L. J. 311 followed. Robert Fischer v. The 
Secretary of State for Indis in Council, I. L. R. 22 Mad. 270 and 
Pratap Singh v. Bhabuti Singh, I. L. R. 35 All. 487 referred to. 


Fmst APPEAL from a decree of Basu Kristina Das, 
Subordinate Judge of Ghazipur. 
E ~ *F, A. 21 of 1930. 


CO 


1933 


-April 27 


SULAIMAN, * 


C. J. 
MUJI, 
Kino, J. 


J. 
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The following is the Referring Order:— 

SULAIMAN, C. J. and THom, J.—This is an appeal from an order 
rejecting the plaint on the ground that sufficient court-fee had not been 
paid. Several opportunities were given to the plaintiff to make good the 
deficiency. At first he took time but ultimately applied for a review 
of the previous order claiming that there was no deficiency at all. In 
the same application he asked for an amendment of the plaint by adding 
a separate and much lower valuation for the reliefs claimed than the 
valuation of the suit for the purpose of jurisdiction. The court rejected 
the application for review and amendment, and then rejected the plaint. 

The plaintiff is a minor suing through a guardian. His case was 
that in a previous suit brought for the partition of a joint Hindu family 
property he was not effectively represented by his guardian who was very 
negligent and careless and did not properly look after his case. The suit 
was referred to arbitration which resulted in an award which was in- 
corporated in the decree of the court No. 65 of 1927. The plaintiff 
prayed for the following reliefs: 

(a) It may be held that Govind Prasad, defendant third party, did not 
in any way look after the rights of the plaintiff during the pendency of 
suit No. 65 of 1927, in the court of the Subordinate Judge, Ghazipur, 
and that he was guilty of gross negligence on account of which the 
plaintiff was greatly deprived~of his rights, and it may be declared that 
the decree No. 65 of 1927 is not in any way binding upon the plaintiff 
and is altogether void and ineffectual. 

(b) In addition to relief (a) any other relief which may, in the 
opinion of the court, be just, may also be granted to the plaintiff against 
the defendants, together with the costs of this suit. 

He valued the subject-matter of the suit for purposes of jurisdiction 
at Rs. 45,308 but paid a court-fee of Rs. 10 for the declaration that the 
decree is null and void. No separate valuation was given for the reliefs 
claimed. An attempt to supply it by way of amendment proved in- 
fructuous. 

It seems to us that there is no force in the contention that the court 
below should have allowed the plaint to be amended by supplying a differ- 
ent and lower valuation for the reliefs claimed. In the first place, the 
application was a belated one and was made after time had on several 
occasions’ been taken to make good the deficiency. The object of the 
amendment was professedly to make the payment of the court-fee pre- 
viously promised not payable. In the second place, the only valuation 
given in the plaint was that of Rs. 45,308. No separate valuation was 
mentioned for the reliefs. If the contention of the plaintiff were correct 
that there was a consequential relief claimed then it would be incumbent 
on the plaintiff to value the consequential relief at the same figure as 
the valuation of the suit for purposes of jurisdiction. ‘This is abundantly 
clear from the provisions of Section 8 of the Suits Valuation Act under 
which where in suits other than those referred to in Section 7, Paragraphs 
? 6, 9 and 10(d) of the Court-Fees Act court-fees are payable ad 

the value as determinable for the computation of court-fees 
iad the value for purposes of jurisdiction shall be the same. It was 
therefore not open to the plaintiff to value the consequential relief 
arbitrarily at a lower figure when the suit for purposes of jurisdiction 
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had been valued at a higher figure. The Full Bench in Kel Rem’s case 
at page 690 was inclined to the view that “a court can demand the 
proper court-fee on that relief irrespective of the arbitrary valuation put 
by the plaintiff in the plaint on the ostensible consequential relief.” In 
any case, we are not prepared to hold that the court below was wrong in 
refusing to exercise its discretion in favour of the plaintiff and allowing 
him to supply a smaller valuation for the reliefs. The plaintiff could 
not as of right amend the plaint and in the circumstances of this case 
the court rightly disallowed his application. 

The learned advocate for the plaintiff next contends that the plaint 
as it stands should be interpreted literally and that inasmuch as the plain- 
tiff merely asked for a declaratory decree without any consequential relief 
and without any other substantial relief he should not have been called 
upon to pay court-fees in excess of Rs. 10. He strongly relies on the case 
of Lakshmi Narain Rai v. Dip Narain Rai, 1933 A. L. J. 311 in which 
a somewhat similar view was taken and the ruling in the earlier Full Bench 
case of Kalu Rens v. Babu Lal, 1932 A. L. J. 684=I1. L. R. 54 All 812 
was distinguished. 

On the other hand, the learned advocate for the respondents urges 
before us that it is the substance of the plaint which should be taken 
into account and the real nature of the suit should be examined and that 
the plaint should not be understood in its literal sense. He argues that 
a suit for a declaration that a certain decree obtained against the 
minor is null and void and ineffectual and therefore not binding upon 
him is a suit in substance for the setting aside of the decree and not a 
suit to obtain a mere declaratory decree. He relies on the case of Partab 
Singh v. Bhabuti Singh, L L. R. 35 AlL 487. His point is that inas- 
much as the decree obtained against a minor who has been represented by 
a guardian who is negligent can at his option be set aside, ir is not a 
decree which is null and void «b initio and is therefore one which requires 
to be set aside and cancelled; accordingly he urges before us that the 
plaint in substance asked for the setting aside and the cancellation of 
the decree and is not one for obtaining a mere declaratory decree where 
no consequential relief is prayed for within the scope of Schedule I, 
Article 17 (I) of the Court-Fees Act. 

As a question of this kind is likely to arise frequently we think that it 
is desirable that the position should be made clear by an authoritative 
Pronouncement. We accordingly refer the following question to a Full 
Bench: “Whether the court-fee of Rs. 10 paid by the plaintiff on the 
plaint as filed by him was sufficient, and if not, what would be the 
proper coust-fee payable.” 

Lay the case before the Hon’ble Chief Justice for the constitution 
of a Full Bench. i l 


G. S. Patbak for the appellant. 

J. P. Bhargava for the respondents. : 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—The following question has been referred 
to the Full Bench for an answer: “Whether the court-fee of 
Rs.10 paid by the plaintiff on the plaint as filed by him was 
sufficient, and if not, what would be the proper court-fee payable.” 


Sulaiman, 
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The plaintiff in this case was a minor suing through a guardian 
and his case was that in a previous suit brought for the partition 
of a joint Hindu family property he was not effectively repre- 
sented by his guardian who was very negligent and careless and 
did not properly look after his case. The suit was referred to 
arbitration which resulted in an award which was incorporated 
in the decree of the court. The plaintiff prayed for the following 
reliefs specifically: 

(a) It may be held that Govind Prasad, defendant third 
party, did not in any way look after the rights of the plaintiff 
during the pendency of suit No. 65 of “1927, in the court of the 
Subordinate Judge, Ghazipur, and that he was guilty of gross 
negligence on account of which the plaintiff was greatly deprived 
of his rights, and it may be declared that the decree No. 65 of 
1927 is not in any way binding upon the plaintiff and is altogether 
void and ineffectual. 

(b) In addition to relief (4) any other relief which may, 
in the opinion of the court, be just, may also be granted to the 
plaintiff against the defendants, together with the costs of this 
suit. He valued the subject-matter of the suit for purposes of 
jurisdiction at Rs.45,308 but paid a court-fee of Rs.10 for the 
declaration that the decree is null and void. No separate valua- 
tion was given for the reliefs claimed. An attempt to supply it 
by way of amendment proved infructuous. 

The question that arose before the Division Bench was 
whether the payment of Rs.10 as court-fee, treating the relief 
claimed as one for obtaining a mere declaratory decree, was sufh- 
cient or whether the plaintiff was claiming something more, i.e., a 
substantial relief for which an ad valorem court-fee should be 
Recently a Bench of five Judges has had to consider some 
provisions of the Court-Fees Act in Kalu Ram v. Babu Lal.t In 
that case the plaintiff had asked for reliefs for adjudging a certain 
mortgage-deed void and ineffectual and for its cancellation and 
also for the cancellation of a compromise decree which resulted in 
a preliminary decree. ‘The Full Bench pointed out that the reliefs 
claimed were something more than a mere declaratory decree and 
that the payment of Rs.10 was not sufficient. 

The learned advocate for the respondents has relied strongly 
on a passage at page 690 where it was remarked that if a substan- - 
tive relief is claimed though clothed in the garb of a declaratory 
decree with a consequential relief, the court is entitled to see what 
is the real nature of the relief and if satisfied that it is not a mere 
consequential relief but a substantive relief it can demand the 
proper court-fce on that relief, irrespective of the arbitrary valua- ` 

171932] A. L. J. 684=I. L. R. 54 AlL 812 
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tion put by the plaintiff in the plaint on the ostensible consequential 
relief. Obviously, the Full Bench did not intend to lay down that 
where the plaintiff deliberately omits to claim a consequential relief 
and contents himself with claiming a mere declaratory decree, the 
court can call upon him to pay court-fees on the consequential relief, 
which he should have claimed although he has omitted to do so. 
What was beld was that if the plaintiff does not ask for a mere 
declaratory decree, but also asks for a relief which he calls “conse- 
quential”’ relief, the mere fact that he calls it so would not prevent 
the court from demanding full court-fee, if in reality the additional 
relief claimed was a substantive relief and not a mere consequential 
relief. We do not think that the observation was intended to go 
further than this. l 

On the other hand, there is no doubt that so far as the suits 
relating to the cancellation of instruments are concerned, the Full 
Bench on page 689 clearly held that a relief. to have a registered 
instrument adjudged void or voidable with the possible result of 
its being delivered up and cancelled and a copy of the decree being 
sent to the registration office for a note to be made by the-register- 
ing officer in his books, is much more than a mere declaratory relief. 
It is undoubtedly a substantial relief of a nature differing from a 
declaratory one. It was clearly pointed out that it was not incum- 
bent on a plaintiff to ask in express terms a relief for the instrument 
to be delivered up and cancelled and that he might merely ask for 
its being adjudged void or voidable. Nevertheless, a suit which 
falls under Section 39 of the Specific Relief Act was held to be not 
a suit for obtaining a mere declaratory decree, but one for obtaining 
a substantive relief not otherwise provided for. 

The case of a decree stands on a different footing, because a suit 
to avoid it does not strictly fall under Sec. 39 of the Specific Relief 
Act. Strictly speaking, it would not even fall within the scope 
of Section 42 of the Specific Relief Act. Where the plaintiff 
chooses to ask for a definite relief for the cancellation of a decree 
or for the setting aside of that decree in addition to a declaration 
that the decree is not binding upon him, he is professedly asking 
for something more than a mere declaratory decree. At the stage 
at which the question of court-fee arises, it is immaterial to con- 
sider whether such a relief is superfluous, redundant or useless or 
even impossible to be granted. Obviously, he has asked for more; 
and so long as he does not amend his plaint and abandon this 
relief he can be called upon to pay court-fee for the relief asked 
for. 

The case before the Full Bench was of such a type. There 
the plaintiff had in express terms asked for the cancellation of the 
compromise and the preliminary decree. Ad valorem court-fee 
‘on the consolidated prayer for the cancellation of the compromise 
and the decree was accordingly held to be due. 

86 
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CEL As regards the case where the plaintiff stops short of asking 
— anything more than a mere declaration that a certain decree is 
193 not binding upon him, opinion in the various High Courts is 
car Kawuna divided. ‘There is no doubt that Section 42 of the Specific Relief 
Cuan Act ig not exhaustive so as to exclude all other forms of declaratory 
Man ‘Suits. Indeed, in several cases their Lordships of the Privy Council 
Passo have entertained declaratory suits and granted declarations which 
e strictly speaking did not fall within the purview of Section 42 of 
‘CT the Specific Relief Act. In Robert Fischer v. The Secretary of 
State for India in Counci? their Lordships pointed out that that suit 
was to have the true construction of a statute declared and to have 
an act done in contravention of the statute, rightly understood, 
pronounced void and of no effect. Their Lordships observed that 
that is not the sort of declaratory decree which the framers of the 
Act had in their mind. In Pertab Singh v. Bhabuti Singh? their 
Lordahips granted to minors, against whom a decree had been ob- 
tained by the fraud and misrepresentation of their de facto guardian 
and manager, a declaration that the decree was not binding upon 
them. The actual form of the decree was a decree setting aside the 
previous decree and declaring that the agreement of compromise 
and the decree based upon it were not hinding upon the minors 
of either of them, and that they were entitled to such rights as 

they had before their previous suit was dismissed. 

The origin and purpose of Section 42’ of the Specific Relief Act 
and the history how declaratory decrees came to be granted have 
been set out in the judgment of their Lordships in Robert Fischer's 
case. No doubt there has been some laxity in allowing plaintiffs 
to frame their plaints by asking for declarations of all sorts. But 
where a plaintiff expressly asks for something more than a mere 
declaration, for example, cancellation or the setting aside of a decree, 
it is difficult to hold that the claim is one merely for obtaining a 
declaratory decree. The difficulty arises only where he simply asks 
that it be declared that a certain decree which has been passed 
against him previously is null and void and is not binding upon 
him. ¢ 


1933 


The view taken in some cases of the other High Courts is 
that in such a suit the plaintiff is trying to get rid of a décree which 
stands in his way and which is capable of being executed against 
him, and that without having that decree set aside or cancelled 
the plaintiff would have no right to resist its execution, and 
accordingly such a relief is not one merely for obtaining a declara- 
tory decree but is for obtaining a mere substantive relief, which is 
not specifically provided for in the Court-Fees Act and would 
accordingly fall under Article I of the First Schedule. It cannot 
be denied that there is something to be said for such a view because 
in substance the object of the plaintiff is to frustrate a decree which 

"L L. R. 22 Mad. 270 at 282 *L LR. 35 All. 487 
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has been passed against him and to nullify it and to get it out of Gm 
his way. On the other hand, the Court Fees Act is a fiscal measure |, 
and is to be construed strictly and in favour of the subject. There nek 
is also no doubt that there is a long course of decisions in this Court Su Kars 
in which it has been laid down consistently, and over and over HANDM 
again, that where nothing more than a mere declaration is sought ee aie 
for, the suit is one for obtaining a declaratory decree and no FPaasp 
ad valorem court-fee for such a relief can be charged. We may. 
in this connection refer only to the recent cases of this Court in di 
Radha Krishna v. Rem Narain*; Brij Gopal v. Suraj Karan’; 
Lakshmi Narain Rai v. Dip Narain Raf and Mubemmad Ismail v. 
Liyaqat Husain’. We accordingly think that on the principle of 
stare decisis, if nothing else, this course of decisions should not now 
be disturbed. 

We accordingly hold that inasmuch as the plaintiff in this case 
merely asked for a declaration that the previous decree was not in 
any way binding upon him and was altogether void and ineffectual, 
his suit was one for obtaining declaratory decree only and falls 
under Article 17 (#i) of the Second Schedule: 


The learned advocate for the respondents has further urged 
that inasmuch as the plaintiff added relief (b) which was to the 
effect that in addition to relief (#) any other relief which may, 
in the opinion of the court, be just, may also be granted to the 
plaintiff against the defendants, he must be deemed to have claimed 
more than a mere declaratory decree. But such a relief is un- 
necessarily added in most plaints and is not intended to mean any- 
thing more than reminding the court of its power to grant other 
reliefs even though not specifically asked for. As the words are 
too vague and indefinite, and no specific and definite relief is re- 
ferred to therein, we cannot regard it as one which requires the 
demand of additional court-fee nor do we consider that coupled 
with the declaratory relief it changes the nature of the relief 
claimed. . 

Our answer to the question referred to us is in the affirmative. 

Let the answer be returned to the Bench concerned. 


Reference answered in the affirmative. 


429 A. L. J. 235 [1932] A. L, J. 466 
*(1933] A. L J. 311 T1932] A. L. J. 165 
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FULL BENCH 
RAM ADHAR AND ANOTHER (Plaintiffs) 


Versus 
SUDESRA (Defendant)* 

Hindu Law of Inberitence (Amendment) Act (Act II of 1929), Sec. 2 
—Sister’—Does not include a half-sister, either uterine or con- 
sSEnguine. 

The word “sister” in Sec. 2 of the Hindu Law of Inheritance 
(Amendment) Act (Act JI of 1929) does not include a half-sister, 
either uterine or consanguine. 

SECOND APPEAL from a decree of Basu MATHURA PRASAD, 

Additional Subordinate Judge of Benares, confirming a decree of 

Basu Harish CHANDRA SINHA, Additional Munsit 


The following is the Referring Order:— 


IqnaL AHMAD and Kiscu, JJ.—The only question that arises in this 
appeal is whether the word “sister” as used in Section 2 of the Hindu 
Law of Inheritance (Amendment) Act II of 1929 includes a half-sister. 

There does not appear to have been a decision by any of the courts in 
India on the point. Sir Dinshaw Mulla has considered the question in 
his Principles of Hindu Law, 7th edition and is of opinion that “sister” 
does not include half-sister. At page 40 he states: “The half-sister 1s 
not mentioned in the Act. She is recognised as an heir in the Bombay 
and Madras Presidencies. Not being mentioned in the Act, she will retain 
the place hitherto assigned to her as an heir in these Presidencies. For 
the same reason. she cannot come in as an heir in other parts of British 
India. 

It may be noted that “half-sister” would include a half-sister by the 
same mother as well as a half-sister by the same father. Thus if the word 
“sister” as used in Section 2 of the Act includes half-sister the scope of 
the section would be very much wider than if “sister” only means a 
sister of the full blood. 

The question is not free from difficulty and it is one that may fre- 
quently arise. Indeed we are informed that there is another appeal 

pending in this Court (Mst. Brij Reni v. Mst. Chempe Devt, First Appeal 
No. 93 of 1932) in which the same point will have to be decided. As the 
point is an important one and there is no decided case upon it we are of 
opinion that it is desirable that xt should be considered by a Full Bench. 
We accordingly direct that the case be laid before the Hon’ble the Chief 
Justice with the request that he may be pleased to constitute a Full Bench 
for the decision of the following question: Does the word “sister” in Sec- 
tion 2 of the Hindu Law of Inheritance (Amendment Act H of 1929) 
include half-sister. 

If so does it include both half-sister by the same father and half- 

sister by the same mother. 


Ram Nema Prasad and Kanhaiya Lal for the appellants. 
Shiva Prasad for the respondent. 


“S. A. 1517 of 1931 
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The judgment of the Cout was delivered by 


MUKERJi, J.—This is a reference to a Full Bench. ‘The 
questions to be decided are: 


“(1) Does the word “sister” in Section 2 of the Hindu Law 
of Inheritance (Amendment) Act, (Act II of 1929) include a 
half-sister? 

(2) If so, does it include both a half-sister by the same father 
and a half-sister by the same mother?” 


These are abstract questions of law, and we therefore need not 
go into the facts of the case. 

The word “sister” in the English language ordinarily means a 
sister of the full blood. For authority see Murray’s English 
Dictionary, edition of 1919. It says, “A female in relationship to 
another person or persons having the same parents.” ‘Then it 
notes in smaller types: “Sometimes loosely used in the sense of 
half-sister, and in that of sister-in-law.” In the Concise Oxford 
Dictionary “sister” is stated to mean “daughter of same 
parents (also sister-german) or (strictly half-sister) parent”. This 
means that a sister must be the child of the same parents, but some- 
times a half-sister is also called a sister. Chamber’s Dictionary also 
gives the same meaning to the word sister. ‘Thus, in plain English 
language a sister would not include a half-sister. 

In the Indian Succession Act (Act XXXIX of 1925), Sec- 
tion 27 lays down that for purposes of succession under that Act 
there is no distinction between those who are related to a person 
by full blood and those who are related to him by the half blood. 
But this Section 27 does not apply to Hindus; (see Section 23 of 
the same Act). The fact that it was necessary to mention that 
there was no distinction for purposes of this Indian Succession Act 
of 1925 between a person of the half-blood and a person of the 
full blood goes to show that, but for this enactment, there would 
be a distinction. 

This is by way of a general observation based on the language 
of the Act. l 

* If we look into the spirit of the Hindu law as interpreted in 
those parts of the country where the Mitakshara law prevails, we 
shall find that a relation of the full blood excludes a relation of the 
half blood. If we hold that “sister” in Section 2 of Act II of 1929 
includes a half-sister, we shall be putting a sister and a half-sister 
in the same category. Further we s be introducing a “half- 
sister” between the words “sister” and “‘sister’s son”. Further Act 
II of 1929 is an enabling Act which introduces certain persons 
as heirs who had no such place according to the ordinary inter- 
pretation of the Mitakshara law. Unless we have a clear reason 
to believe that the legislature was introducing, by implication, 2 
‘person not specifically mentioned as an heir, we have no right to 
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_ Gu give the word “sister” a wider meaning than it would ordinarily 
ee Again, if we hold that a sister includes a half-sister, then there 
Raw Avan will be no reason to make a distinction between a uterine sister and 
gw, ê Cosanguine sister. Among the Hindus a woman on becoming a 
widow does not remarry, except under the enabling Act of 1850, 
Msker#!, J. and instances of such marriages are very rare. Ordinarily it would 
be repugnant to the notions of Hindus to recognise a woman as a 
sister who has not the same father as the person himself. She would, 
therefore, not be ‘regarded as an heir. For the reasons given above, 
we think that the Act should be construed strictly, and we hold 
that the word “sister” does not include a half-sister; either uterine 

or consanguine. — - 

. The second question does not arise in view of our answer. 
Let this answer be returned to the Bench concerned. 

i Reference answered 


KUNDAN LAL (Plaintiff) 


COL 
T versus 
ii - DEEP CHAND (Defendant) * 
Merch, 4 Transfer of Property Act, Secs. 111 and 106—Lessor and lessee—Period 


aA of lease fixed by contract—Lease determines on expiration of term 


NiaMat- —Lessee Hable to be ejected without notice to quii—Sec. 106 inap- 
a a plicable. 

RacHHPAL i ; - 7 

Snan, J. Where the period of a lease is fixed by a contract between the 


parties, the lease determines on the expiration of the term for which 
it has been granted and the lessee is liable to be ejected without 
notice to quit. Sec. 106 of che Transfer of Property Act has 
no application to a case in which the parties to the contract have 
fixed a period of the lease. y . 

FRST APPEAL from a decree of MauLVI MUHAMMAD JUNAID 

Nomanl, Subordinate Judge of Agra. 
~ S. Abs Ali and Shiva Prasad Sinba for the appellant. 
B. Malik, Bolesbwari Prasad and Jagdish Swarup for the 


respondent. | 
The judgment of the Court was delivered by 
Rechbpal RACHHPAL SINGH, J.—These are two connected appeals. 
Singh, J. Musammat Miran was the owner of a stone quarry. On 


March 26, 1927, she-gave a lease of it to Kundan Lal and Moti Lal. 
The lease was given for a period of two years. The lessees agreed 
to pay Rs.70 yearly-as rent. During the continuance of the lease, 

Moti Lal assigned -his rights in it to Kundan Lal.. , 
Musammat Miran died.. Before the.expiry of the period of 
two years, Deep Chand, the heir of Musammat Miran, gave 2 notice 
©oa.  *F. A. 434 of 1929. : 


J. 


A 
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to Kundan Lal plaintiff to quit.- Kundan Lal did not comply with Gyn 
this demand. The result of-the dispute was that two suits were  —— 
instituted, one by Kundan Lal and the other by Deep Chand. 1933 
Kundan Lal in his suit contended that the lease given to him by koen Te 
Musammat Miran was for an indefinite period and that under its r. 
terms, he was entitled to keep the quarry in his possession for as DEE GHAND 
long as he liked on payment of Rs.70 per annum. He complained Rechhpel 
that Deep Chand was wrongfully interfering with his (Kundan Sieg, J. 
Lals) enjoyment of the lease. He, therefore, ‘asked that a decree 
be granted to him declaring that he (Kundan Lal) was in posses- 
sion of the land in suit and that Deep Chand had no right to 
interfere in any manner. Deep Chand instituted a suit against 
Kundan Lal. He alleged that the lease in favour of Kundan Lal 
was for a period of two years, that before the expiry of the lease 
notice to quit had been given to him, that he did not give up 
possession over the property leased and was, therefore, in wrongful 
possession of the same. Deep Chand asked for possession and 
The two suits were tried together. The learned Subordinate 
Judge, who tried them, came to the conclusion that the plea of 
Kundan Lal that he, under the terms of the lease, was entitled to 
hold possession of the leased property for as long as he liked was 
hot made out. He found it established that the lease which ~ 
Musammat Miran had given to Kundan Lal was for a period of 
two years only. Kundan Lal had taken a plea that having regard 
to the provisions of Section 106 of the Transfer of Property Act, 
he was entitled to six months’ notice and so the notice given to 
him by Deep Chand was bad and that, therefore, he was entitled 
to remain in possession of the leased property even after the expiry 
of the term of the lease. The court below found that only 15 
days’ notice was necessary. The suit of Kundan Lal was dismissed, 
while the suit which Deep Chand had instituted against Kundan 
Lal for ion and damages was decreed. Kundan Lal has pre- 
ferred these two appeals in both the cases. 
The finding of the learned Subordinate Judge that the lease 
in favour of Kundan Lal was for a period of two years only has 
not been challenged before us by the learned counsel who appeared 
for Kundan Lal appellant. The only question which he has raised 
in this Court is that the notice which Deep Chand gave to Kundan 
Lal asking him to quit the leased property on the expiry of the 
‘period of two years was not a valid notice because of the provisions 
of Section 106 of the Transfer of Property Act, and, therefore, a 
decree for éjectment should not have been passed. We proceed 
to consider this question. o | 
= The lease in favour of Kundan Lal was for a period of two 
years. The date of the lease is March 26, 1927. It terminated on 
March 25, 1929. On January 31, 1929, Deep Chand gave a notice 
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Cwm. to Kundan Lal asking him to give up possession by March 26, 1929. 
—— The contention of the learned counsel for Kundan Lal is that in 
133 view of the provisions of Section 106 of the Transfer of Property 
Kunpax Lat Act, Kundan Lal was entitled to a notice of six months. Section 
v. 106 of the Transfer of Property Act runs as follows:— 
P ee “In the absence of a contract or local law or usage to the 
Rachbpal contrary, a lease of immoveable property for agricultural or 
Singh, J. manufacturing purposes shall be deemed to be a lease from year 
to year, terminable, on the part of either lessor or lessee, by six 
months’ notice expiring with the end of a. year of the tenancy; 
and a lease of immoveable property for any other purpose ahall be 
deemed to be a lease from month to month, terminable, on the 
part of either lessor or lessee, by 15 days’ notice expiring with 
the end of the month of the tenancy. 
The learned Subordinate Judge held that second part of the 
aforesaid section was applicable “to the case and, therefore, only 
15 days’ notice was necessary. In our view, this opinion of the 
learned Subordinate Judge is not correct. Weare clearly of opinion 
that Section 106 of the Transfer of Property Act has no application 
to the case before us. That section lays down that in cases where 
there is no contract or local law or usage, a lease of immoveable 
property for agricultural or manufacturing purposes shall be deemed 
to be a lease from year to year, terminable on six months’ notice, 
and a lease of immoveable property for any other purpose shall be 
deemed to be a lease from month to month, terminable by 15 days’ 
notice. The language of the section shows in an unmistakeable 
manner that it will not apply to cases in which there is a contract 
that the lease is not one from year to year. The section prescribes 
rules by which, in the absence of contract or local law or usage to 
the contrary, the duration of leases and length of notice for termi- 
nating them are regulated. Section 106 of the Transfer of Pro- 
perty Act does not apply to cases in which the parties, under their 
agreement, fix a period for the lease. In the case before us, the 
court below has found that the parties to the lease agreed that the 
lease was for a period of two years. Under the law, no notice was 
necessary. Under Section 111 of the Transfer of Property Act, 
a lease of immoveable property, where time is fixed by the parties 
to it, determines by the efflux of time limited thereby. On the 
expiration of the term for which a lease has been granted the lessee 
may be ejected without notice to quit. Section 116 of the Transfer 
of Property Act lays down that if a lessee of the property remains 
in possession thereof after the determination of the lease granted to 
him, and the lessor accepts rent from the lessee, or otherwise assents 
to his continuing in possession, the lease is, in the absence of contract 
to the contrary, renewed from year to year, or from month to 
month, according to the purpose for which the property is leased, 
as specified in Section 106 of the Transfer of Property Act. In 
the case before us, the facts are different. Here, the lease was 
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according to the contract between the parties for a period of two Gwa 
years certain. As soon as the period expired, the lease determined —— 
and the lessee was bound to give up possession. On the termination 
of the lease, the position of the lessee was that of a tenant-at-suffer- Konnan Lat 
ance as being one who came in by right and held over without v. 
right. Such a person can be ejected without notice. In the present ae 
case, it has been found that the lessor, before the expiry of the term  Rechbpal 
of the lease, gave notice to the lessee that he did not desire the lessee Ssh, J. 
to remain in possession after the termination of the period of lease. 
A tenant-at-sufferance has bare possession without right and with- 
out privity between himself and the owner; he has no right to any 
notice to quit. Where there is a contract between the parties that 
a lease would terminate on a particular day, that contract by itself 
is a notice to the lessee to quit on the expiry of the terms of the 
lease. According to English law, “a lease for a term requires no 
notice to quit at the end of the term when the term expires by 
affluxion of time ” See Halsbury’s Laws of England, 
page 458, Vol. 18 (1911 edition). The same rule has been laid 
down in Section 111 of the Transfer of Property Act. 
For the reasons given above, we are of opinion that where the 
period of a lease is fixed by a contract between the parties, the 
lease determines on the expiration of the term for which it has been 
granted and the lessee is liable to be ejected without notice to quit. 
Section 106 of the Transfer of Property Act has no application 
to a case in which the parties to the contract have fixed a period 
of the lease. Therefore, in our judgment, the decree of the court 
below is correct. 
Both the appeals of Kundan Lal stand dismissed with costs 
of the respondent. 
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Appeal dismissed 


MUHAMMAD QAMAR SHAH KHAN (Plaintiff) 


Versus QY 

MUHAMMAD SALAMAT ALI KHAN (Defendant) * ma 
Tenancy Act, Sec. 226—Mutwali—Nøme recorded in Rbewet as co- —- 
sharer—Wbether entitled to sue for profits—Menager of endowed Feb. 28 
properties—To be regerded as proprietor. aan 


Any person whose name is recorded in the Khewat as holding Racwupat 
a share in the village will be deemed to be a co-sharer within the Sorem, J. 
meaning of Section 226 Tenancy Act, and is entitled to main- 
tain a suit for profits regardless of the fact whether or no he holds 
it as proprietor or as a mutwalk. 
For the purposes of suits for profits managers of endowed proper- 
ties should be regarded as proprietors. 
Durge Prasad v. Hazari Sigh, [1911] I. L R. 33 All. 799 and 
*S. A. 711 of 1930 ` : = 
87 
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MUHAMMAD . 
SALAMAT ALI 

Kuan 
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Nerein Dass Arora v. Haji Abdul Rab:m, I. L. R. 47 Cal. 866 
referred to. 

A co-sharer is a person whose name is recorded in the Khewat 
as a co-sharer and who is jointly and severally liable with other 
co-sharers for the land revenue and whose revenue is payable 
through the lambardar under Sec. 144 of the Land Revenue Act. 

SECOND APPEAL from a decree of J. R. W. BENNETT ESQ., 
District Judge of Pilibhit, confirming a decree of Mr. ABDUL 
Mazim Kuan, Assistant Collector first class. 


Mukbter Abmad (with him S. N. Sen) for the appellant. 
, Sir Tej Babadur Sapru and P. N. Sapru for the respondent. 


The following judgment was delivered by 


Tuom and RacrpaL SincH, JJ.—The plaintiff-appellant 
instituted a suit in the trial court against the defendant-respondent 
to recover a sum of Rs,1058-9-7 on account of profits. The 
plaintiff alleged that village Maktul was waqf property of which 
he and the defendant were mutwallis. The plaintiff’s share in the 
waqf property was one-third. In the years in suit the defendant 
had acted as a lambardar and the plaintiff sued for his share in 
thoee years. 

The defendant in his written statement admitted that the 
entire village was waqf property and that he and the plaintiff were 
holding it as Mutwallis. He, however, raised the plea that the 
mutwallis were not co-sharers within the meaning of Section 164 
of the Agra Tenancy Act of 1901 (the suit had been instituted 
before the passing of the new Agra Tenancy Act) and so he (the 
plaintiff) could not maintain a suit for profits. This contention 
was accepted by the courts below. Both the courts have held that 
a mutwalli is not a co-sharer and cannot, therefore, maintain a suit 
for profits. The plaintiff has preferred this second appeal. 

Section 226 of the New Agra Tenancy Act corresponds to 
Section 164 of the old Act (Act II of 1901). Under the provisions 
of this section a co-sharer may sue the lambardar for settlement 
of accounts and for his share in profits. Section 229 (correspond- 
ing with Section 166 of the old Agra Tenancy Act) lays down 
that the words lambardar, co-sharer, muafidar, assignee of revenue, 
taluqadar and superior proprietors in Chapter XIV include also the 
heirs, legal representatives, executors, administrators and assignees 
of such person. l 

The question for determination is as to whether the view taken 
by the courts below, namely, that a mutwalli cannot maintain a 
suit for profits is sound in law. In a recent case, a Bench of two 
Judges of this Court held that for the purposes of suits for profits 
managers of endowed properties were to be regarded as proprietors 
and creton could sue in rent courts as co-sharers. That was a 
case in which the parties were Hindus but we are of opinion that 
the principle laid down in that case is applicable to the case before us. 
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The argument of the learned counsel for the appellant is that 
any person whose name is recorded in the khewat as holding a share 
in the village is entitled to maintain a suit for profits regardless 


of the fact whether or no he holds it as proprietor or as a mutwalli. 


We are in agreement with this contention. 
In a Full Bench ruling of Durga Prasad v. Hazari Singh! six out 


Y. 


of the seven learned Judges held that in suits instituted under the Monauman 
provisions of Chapter XI of the Agra Tenancy Act of 1901, where Samat Au 


the plaintiff was recorded as having proprietary title entitling him 
to institute the suit, the revenue court could not go behind the 
record, receive evidence and itself try the question of proprietary 
title. This ruling is authority for the principle on which the 
appellant relies that in a case where a person is recorded as holding 
a particular share in a village in the khewat, the entry gives him 
the right to institute suits as a co-sharer and it is not open to the 
revenue court to go into the question as to whether or not he has, 
standing the entry in his favour, a ‘proprietary right’ in the share 
standing in his name. . l 

Learned counsel, who appeared for the respondent, has con- 
tended that the word “co-sharer” means a person who has a 
proprietary interest in the share held by him. His argument is 
that when a waqf is created, the property vests in God and the 
Mutwalli’s position is that of a mere manager or superintendent. 
No estate vests in him and, therefore, he can not be said to be a 
co-sharer. On behalf of the respondent the ruling of their Lord- 
ships of the Privy Council Mubemmad Rustam Ali Khan v. 
Mushtaq Husain? was cited. In that case, we see that their Lord- 

ships wee Privy Council made the following observations:— 
A receiver or manager by virtue of his appointment has no 
estate in the property he is called upon to control; he possesses 

over it but not an interest in it. a 
The sle question for the determination in that case was whether 
an estate in the property passed to the trustees appointed under the 
waqfnama. The view taken by their Lordships was that no estate 
passed. Another ruling cited by the learned counsel for the 
appellant was Narain Das Arora v. Haji Abdul Rabim, where a 
Bench of two Judges of the Calcutta High Court held that a 
mutwalli of a waqf estate was a mere manager, and in the case 
of a public charitable endowment, the legal ownership of the pro- 
perty dedicated was in the Divine Being or in the charity created 
in his name. These rulings, in our opinion, are authorities for the 
proposition only that Mutawalli holding the waqf property has no 
estate in it. That is to say, the property in it is not transferred 
to him. If the word ‘co-sharer’ means only a person who has full 
proprietary interest in the share held by him, then, certainly the 
171911] L L R 33 ALL 799 "L L R. 42 AIL 609 
'L L R, 47 Cal 866 
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main contention of the respondent would be sound. On a consi- 
deration of the question however we are of opinion that the word 
‘co-sharer’ for the purposes of the Rent Act should not be given 
such a narrow interpretation. It will be seen that the term ‘co- 


Qamax- SHAH charer’ has nowhere been defined in the Agra Tenancy Act. In 


Y. 
MUHAMMAD 


our opinion, the correct definition of a co-sharer would be a person 
whose name is recorded in the khewat as a co-sharer and who is 
jointly and severally liable with other co-sharers for the land 
revenue and whose revenue is payable through the lambardar under 
Section 144 of the Land Revenue Act. If a person is liable for the 
payment of the land revenue along with other co-sharers in the 
village then he must be deemed to be a co-sharer in spite of the 
fact that the estate in the share may not vest in him. It has been 
held that a mortgagee in possession whose name is recorded as such 
in the khewat can sue for profits. See Lachchman Pande v. 
Trebeni Sahu.t According to the.view taken in this case it appears 
that all that is necessary is to see whether or not the name of the 
man is recorded as co-sharer. If it is recorded, then Section 201, 
Clause (3) of the Agra Tenancy Act would apply. It may also 
be mentioned that 2 special manager of the court of wards is per- 
mitted to institute suits for rent and profits though the estate does 
not vest in him. If the arguments of the learned counsel for the 
respondents were accepted, many curious results would follow. 
Take the case of two mutawallis who hold the entire village which 
is waqf property. If they institute rent suits against their tenants, 
then it would be open to the tenants to say, if the argument of the 
appellant is accepted, that they can not recover rents as they are 
not co-sharers in the village. Take another case. One mutawalli 
realizes the entire rent. When he is sued by the other it would be 
open to him to defeat the claim in rent court by saying that the 
other is not a co-sharer as he does not own any proprietary right 
in the share recorded in his name. One more case. Suppose that 
there are several co-sharers in a village. One of them holding a 


-share which is waqf happens to be a lambardar. Under the scheme 


of the Land Revenue Act, the Government realizes the entire land 
revenue from him. ‘The rents have been realized by other co- 
sharers. When he sues the co-sharers for the land revenue, then, 
according to the argument of the learned counsel for the respond- 
ent, it would be open to the other co-sharers to say that no suit 
would lie in the revenue court as the lambardar was holding the 
share standing in his name only as a mutawalli of a waqf and had 


no proprietary interest in the same. 


The mutawallis would not be able to eject their tenants as they 
would be met with the plea that they (the Mutwallis) were not 
co-sharers. In other words, the provisions of the U. P. Land 
Revenue Act and Agra Tenancy Act would not be applicable to 

“22 A. L. J. 518 
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those persons holding shares in waqf villages. We are not pre- vn 
pared to hold that this is a sound view of rent law. PER 
In Muhammadan Law, there are two classes of waqf. Onei P”? 
public and the other is private. A public waqf is one for a public, Momaosav 
religious or charitable object. A private waqf is one for the benefit Qaan Sman 
of the settlor’s family and his descendants. Under the Musalman sa 
Waqf Validating Act of 1913 a Muhammadan may settle the whole Munson 
income of the endowed property for the maintenance and support ee 
of himself and his descendants from generation to generation, —_ 
provided that there is an ultimate gift to charity. To hold that Thom, J. 
a mutwalli holding waqf property in a waqf of this kind is not a arid 
co-sharer for the purposes of the Rent Act would be taking a very o 
narrow view. It is true that according to the view taken in Durga 
Prasad v. Hazari Singh and Narain Das Arora v. Haji Abdul Rabim, 
the estate in the waqf property vests in God after the creation of a 
public waqf. But, we doubt, if it can be argued that in private 
waqfs the estate vests in God. The correct view would be to hold 
that the estate vests in the beneficiaries. In case of private waqfs 
the mutwalli is, practically speaking, the owner,—with one limit- 
ation and that is that he can not make a transfer of the waqf 
property. But in every other respects his position is the same as 
that of an owner. A mutwalli holding a property in the case of 
2 private waqf cannot be said to be a mere manager or a super- 
intendent. A manager holds the property during the pleasure of 
the proprietor. But the mutwalli in private waqfs holds the pro- 
uring his life. After his death mutwalliship will go to his 
legal heirs. If they are several heirs they will all be entitled to the 
profits of the waqf estate. The mutwalli in the case of a private 
waqf would not be accountable to any outsider in respect of the 
income of the waqf property. We are unable to accept the 
contention of the respondent that a mutwalli can not be said to 
be a co-sharer. Nor are we prepared to accept the argument of 
the learned counsel for the respondent that no one who is not a 
proprietor can be said to be a co-sharer within the meaning of 
Section 226 of the Agra Tenancy Act. In our opinion, any man 
whose name is recorded in the khewat as a co-sharer will be deemed 
to be such within the meaning of Section 226 of the Agra Tenancy 
Act. For the purposes of Agra Tenancy Act, it is not necessary 
for the revenue court to decide as to whether the person recorded as 
2 co-sharer in the khewat is 2 proprietor or mortgagee in possession 
or a mutwalli. We agree with the view taken by a Bench of 
learned Judges of this Court in Second Appeal No. 133 of 1930, 
Sahu Manhori Seren v. Sabu. Shambhu Nath, decided on February 
10, 1933, that for the purposes of suits for profits managers of 
endowed properties should be regarded as proprietors. 
We hold that the plaintiff was entitled to maintain his suit for 
profits against the defendant. ` 
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Crm. For the reasons given above, we allow the appeal, reverse the 
Tp; decrees of the courts below and remand the case to the court of 
_ first instance through the lower appellate court, with directions 
Munasa that the suit should be readmitted at its original number and then 
hae the court should give its finding on the three issues which were 
i not decided as yet. The plaintiff will be given a decree for the 
Munasa . amount of profits which might be found due to him. The res- 
aro pondent will pay the costs of the appellant in this Court as well as 
—— in the lower appellate court. The costs in the court of the first 
Thom, J. instance will abide the result of the suit. 


Sigh, J. Appeal allowed 


Cr MANIAN (Defendant) 

ed VETSHS : 

SE LALA (Plsintif)* 

Feb. 21 Award—Pleintif entitled to balf of offerings—Defendent directed to 
deliver offerings to plsintiff—Suit for recovery of offerings or their 

CJ valne—W bether maintainable. 

The parties, who were Mahabrahmins entitled to offerings on 
the death of a client, a to refer their dispute to 2 arbitration, 
and the arbitrator held that plaintiff was entitled to half of the 
offerings and directed defendant, who was in possession of offerings 
in a particular case, to deliver half of the offerings to plaintiff. 
The plaintiff served a notice on defendant to deliver half of the 
offerings and on defendant’s refusal to do so, plaintiff sued 
for recovery of half the offerings or in the alternative for the re- 
covery of the price. Held, that as this was a case of an enforce- 
ment of a right based on an award, plaintiff had 2 remedy to claim 
the property in a court of law, and in the event of failure of 
delivery to get the value. Sukbomal Bansidhar v. Babu Lal Kedia 
83 Co., I. L. R 42 All. 525 and Kemind Kumar Basu v. Birendranath 
Basu, I. L. R. 57 Cal. 1302 distinguished. 


Crvu. REVISION against the order of S. M. Munir Esq., Judge 
of Small Cause Court, Cawnpore. 
S. N. Verma for the applicant. 


B. Mukerji for the opposite party. 


The following judgment was delivered by 

SULAIMAN, C. J.—This is an application in revision from a 
decree of the court of Small Causes. The parties are Mahabrahmins 
entitled to offerings on the death of a client. There was a dispute 
between the parties which led to an apprehension of a breach of the 
peace with the result that proceedings under Section 107 of the 
Code of Criminal Procedure were started on an application made 
before a Magistrate. During the course of the proceedings, how- 
ever, the parties came to terms and their civil dispute was referred 

*Civ. Rev. 516 of 1932 . 
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to the arbitration of a single arbitrator under a written agreement; 
the proceedings under Section 107 were not pressed and were 
dropped. 

The abitrator held that the plaintiff was entitled to half of the 
offerings and directed that the defendant, who was in possession 
of the offerings in a particular case, should deliver half of the offer- 
ings to the plaintiff. The direction did not go on to provide 
in express terms for the payment of the value of half of the 
offerings in case the offerings themselves were not delivered. 

The plaintiff did not make any attempt to file the award 
but served.a notice on the defendant to deliver half of the offer- 
ings, which the defendant declined to do. On this the present 
suit for recovery of half the offerings or, in the alternative, for 
the recovery of the price was instituted. 

The claim was resisted on two main grounds. The first 
was that the award was incapable of enforcement and the suit 
did not lie. The second objection was that the agreement had 
been obtained under undue influence during the pendency of the 
criminal proceedings. Both these objections have been rejected by 
the court below. 

This is not a proceeding relating to the execution of a decree 
into which an award has been incorporated. Had it been so, it 
might well have been argued that if the specific articles themselves 
cannot be delivered, the court cannot substitute for the decree a 
new order giving the plaintiff the value of half the property. 
The present suit is for the recovery of price on the basis of title 
founded on the award. The case is clearly distinguishable from 
that of Sukbmal Bensidbar v. Babu Lal Kedis e Co. This is 
not a case of an execution of an award which cannot be capable 
of further execution but is the case of an enforcement of a right 
based on an award which has declared that the title is with the 
plaintiff. It seems to me that if after that award the defendant 
refused to deliver the property and denied the right of the plain- 
tiff, the latter has a remedy to claim the property in a court of 
law and in the event of failure of delivery to get the value. ‘The 
objection has therefore no force. 


It seems to me that the objection as regards undue influence 
is equally without any force. It is not the case of the dropping 
of criminal proceedings started by a complaint made as to a non- 
compoundable offence which could not be compounded by the 
parties at their pleasure. On the other hand, the proceedings in 
question had „been started on an application made under Section 
107 and the proceedings could well be dropped if both parties 
settled their disputes and an apprehension of breach of the peace 
ceased to exist. The present case is clearly distinguishable from 
the case of Keminikumaer Basu v. Birendranath Basu? In my 

L L. R. 42 AlL 525 "LL. R 57 Cal 1302 
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Gyu opinion it cannot be said that the agreement for reference to arbit- 
— ration was vitiated by any undue influence exercised on the defen- 
— dam or that any part of the term of the agreement contract was in 
Manan itself unlawful. The result therefore is that this revision fails 
2, and is hereby dismissed with costs. 

— Application dismissed 


Sulaiman, C. J 
P PRIVY COUNCIL 
ETE GUMMIDELLI ANANTAPADMANABHASW AMI 


Versus 


ni: THE OFFICIAL RECEIVER OF SECUNDRABAD AND oTHERS* 


ing = Insolvency—Private International Law—Order of adjudication by a 


Loro THAM- ‘foreign Cour?—Insolvent a bolder of a decree in British Indie— 
KERTON Prior attachment of that decree—Attaching decree-bolder’s rigbis— 

Sm GHoncE Provincial Insolvency Act, 1920, Sec. 5¢—Civil Procedure Code, 
LowNDES Secs. 2(5) end 64. 


A foreign adjudication order does not operate in British India 
vi stalui, but only under the rule of private international law. 
As regards movables (for it is settled that no adjudication order 
is recognised as having the effect of vesting in the Receiver any 
immovables in another country), after the date of the foreign 
adjudication order, it will be recognised as effective, but it will not 
be allowed to interfere with any process at the instance of a 
creditor already pending, even though such process is incomplete, 
provided that at that date the bankrupt’s freedom of disposal was 
so affected by the process that he could not have assigned the 
subject-matter of the process to the Receiver. 

In execution of a money decree obtained by the appellant against 
his judgment-debtors he attached in the Madras High Court a 
preliminary decree in a partition suit directing inter alis payment 
of money in favour of the judgment-debtors. Subsequently an | 
order was made by the District Court at Secunderabad (“foreign 
Court”) adjudging the judgment-debtors as insolvents. 

Held, that under the rule of private international law the 
Official Receiver of Secunderabad could only take subject to the 
rights of the attaching decree-holder, who would be entitled to the 
benefit of his prior attachment of the decree in the Madras 
partition suit. 

APPEAL from a decision of the High Court of Judicature at 
Madras, reported in I. L. R. 54 Mad. 727. 


W. H. Upjobn and S. Hyam for the appellant. 
Nerasimben for the respondents. 


The following judgment was delivered by 


Lord T henker- Loro THANKERTON—This is an ‘appeal from a decree of the 
tow High Court of Judicature at Madras dated October 2, 1930, 


+P, C. A. 86 of 1931 
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which set aside a judgment and order dated April 23, 1929, made Cava 

by: the same Court in its Original Civil Jurisdiction. aa 
The appellant is in right of a money decree for Rs.53,230-9-0  — 

dated June 15, 1926, made in-the Bombay High Court in favour Gumonmu 

of the appellant’s father against three persons, who may be “pose 

conveniently referred to as the judgment-debtors. - At that time  swaxa 

the judgment-debtors were the plaintiffs in a suit then pending in mn 

the Madras High Court for partition of certain joint family pecowe of 

property between the plaintiffs’ and the defendants’ branches of Sscunnzns- 

the family. The Madras partition suit had been instituted in 3, 

1922, and on December 5, 1922 a preliminary decree by consent Lord Thesker- 

had been made, declaring inter alia certain properties and business os 

assets involved in the suit to be the exclusive properties of the 

plaintiffs’ branch and directing certain interim payments of money 

to be made by the defendants to the plaintiffs. The decree 

further directed certain arbitrators to take-the joint family account 

and to partition the joint family property between the two branches 

of the family in two equal shares. The arbitrators failed to come 

to any final decision and-the matter was referred to the Offcial 

Referee of the Court by consent. ea 


On December 20, 1926, the preliminary decree in the Madras 
suit was attached in the Madras High Court by the present 
appellant’s father, in execution of the decree in the Bombay suit, 
the execution proceedings having been’ transferred from the 
Bombay High Court to the Madras High Court. 

. In September 1928, the defendants in the Madras suit applied 
for a final decree in terms of a compromise entered into between 
them and the plaintiffs on August 5, 1928, and, on September 21, 
1928, the High Court. of Madras passed an order for 2 final 

in the partition suit in terms of the compromise but upon 
certain conditions, one of which was that the defendants should 
first pay into Court the amount of money due to the present 
appellant under the Bombay decree in‘respect of which the 
attachment had been made. ‘That order has not been carried out 
and, in fact, is now under appeal in the Madras High Court. 

On September 15, 1928, an order was made by the District 
Court at Secunderabad, on a creditors’ petition, adjudging as. 
insolvents two of the plaintiffs in the Madras partition suit, who 
are also'the judgment-debtors (the third plaintiff having died 
leaving his widow as his legal representative). The Official 
Receiver of Secunderabad, who is trustee in the bankruptcy, is a 
respondent in the present appeal. 7 

“On March 4, 1929, the appellant’s father took out a Judge’s |: 
summons in the High Court of Madras-and started the present : 
proceedings against the parties to the Madras partition suit, for 
leave to execute the decree attached by him. The proceedings 
88 -r 
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Crm were opposed by the defendants in the partition suit and by the 
7 Offcial Receiver of Secunderabad, who was then made a party 
pee plaintiff to the partition suit in substitution of the insolvents, 
Gma the two surviving plaintiffs in that suit, and who is the active 
ANANTPAD- respondent in the present appeal. 

Fo It is first necessary to consider whether, in the Madras Court, 
v. the adjudication order is to be regarded as the order of a foreign 
fo Court, Both the Courts below have held that it is to be so 
Secunpma- regarded and their Lordships agree with that conclusion. It is 
nad è not suggested that the position of Secunderabad has altered from 
Lord Thewker. that stated by the Foreign Office to the Court, and referred ta in 
ton the judgment, in Hossein Ali Mirza v. Abid Ali Mirza. That 
| reply makes clear that the British Cantonment in Secunderabad 
still remains part of Hyderabad State and the property of the 
Nizam. ‘The administration of justice according to British enact- 
ments by the District Court established there does not render the 
orders of that Court anything but the orders of a foreign Court 

in relation to the Courts of British India. 

There remains the question of what effect is to be given by 
the Madras Courts to the adjudication order of a foreign Court 
in competition with the prior attachment of a decree in the 
Madras Court. 

The learned Trial Judge held, under the principles laid down 
in Galbraith y. Grimshaw* that the present respondent could only 
take subject to the present appellant’s rights of attachment, and 
made an order continuing the attachment until the further orders 
of the Court, and giving the appellant leave to execute the prelim- 
inary decree in the partition suit. The Appellate Court set 
aside that order and dismissed the present appellant’s application, 
in substance on the “ground that an attachment under the Civil 
Procedure Code is purely prohibitory and does not operate to 
create any title, lien or security in favour of the attaching creditor 
which, according to British Indian law, could prevail over the 
Receiver in insolvency, and that it made no difference that the 
adjudication order was made by a foreign Court. 

Their Lordships do not agree with the reasoning or 
conclusion of the Appellate Court. The question is one of comity 
between States and not one of the municipal bankruptcy codes 
of either country. The rule of private international law is clearly 
laid down in Galbraith v. Grimshaw, supra cit. as regards movable 
estate, for it is settled that no adjudication order is recognised as 
having the effect of vesting in the Receiver any immovables in 
another country. 

The reason for the rule is stated in the speech of Lord Dunedin 
in Galbreith’s case (at p. 513):—“Now so far as the general 

*[1893] L L. R. 21 Cal 177 at 179 *[1910] A C 508 
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principle is concerned it is quite consistent with the comity ‘of. cum 
nations that it should be a cule of international law that if the —— 
Court ‘finds that there is already pending a process of universal > 
distribution of a bankrupt’s effects it should not allow steps to be Guami 
taken in its territory which would interfere with that process of ANANTPAD- 
universal distribution; and that I take to be the doctrine at the “Vi. 
bottom of the cases of which Goetze v. Aders (1874, 2 R. 150), v. 
is only one example.” This means that, after. the date of the noi ae 
foreign adjudication order, it will be recognised as effective, but sacunpnaa- 
it is equally clear from the opinions expressed in Gelbraith’s case BaP 
that it will not be allowed to interfere with any process at the Lord Thenker- 
instance of a creditor already pending, even though such process ton 
is incomplete, provided that at that date. the bankrupt’s freedom 
of disposal was so affected by the process that he could not have 
assigned the subject-matter of the process to the Receiver. As 
Lord Macnaghten says (at p. 512), “The Scottish Court (the 
foreign Court) can only claim the free-assets of the bankrupt. 
It has no right to interfere with any process of an English Court 
pending at the time of the Scotch sequestration. It must take 
the assets of the bankrupt such as they were at that date and with 
all the liabilities to which they were then subject. The debt 
attached by the order nisi was at the date of the sequestration 
earmarked for the purpose of answering a particular claim—a 
claim which in due course would have ripened into a right. With 
this inchoate right the Scottish Court had no power to interfere, 
nor has it even purported to do so.” In an earlier passage Lord 
Macnaghten had said, “A creditor of the bankrupt having duly 
obtained an attachment in England before the date of the seques- 
tration cannot, I think, be deprived of the fruits of his diligence.” 
In the present case, at the date when the foreign adjudication 
order was made, the appellant was entitled to the benefit of his 
prior attachment of the decree in the Madras partition suit. The 
decree was thereby earmarked for the purpose of answering the 
Bombay money decree, and that inchoate right would have riped 
into execution and sale; it is no matter that under Section 73 of 
the Civil Procedure Code the appellant would have to share the 
proceeds of sale with other decree-holders; it would still be a 
valuable right. The Scottish case of Hunter and Co. v. Palmer? 
in which an arrestment in Scotland was preferred to a posterior 
English commission of bankruptcy, is very similar to the present 
case. Arrestment is only inchoate diligence; to complete the 
transfer and make the arrester’s right real a decree of furthcoming 
must be subsequently obtained, which adjudges the fund arrested 
to the arrester. No decree of furthcoming had been obtained in 
Hunter’s case. 


It is irrelevant to consider what effect a British Indian 
*[1825] 3 Shaw 402 
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adjudication order would have had on the appellants prior 
attachment. The question is what the pending process of attach- 
ment would have ripened into, if uninterrupted. Equally, it is 
irrelevant to point out that a British Indian adjudication order 
would not be affected by the prohibitory provisions of Section 64 
of the Code, as it is not a private transfer; such an order operates 
vi statuti, but the foreign adjudication order does not operate in 
British India vi satuéi, but only under the rule of private inter- 
national law. In Galbraith’s case, Lord Loreburn states the test as 
follows:—‘In each case.the question will be whether the bankrupt 
could have assigned to the trustee, at the date when the trustee’s 
title accrued, the debt or assets in question situated in England. 
If any part of that which the bankrupt could have then assigned 
is situated in England, then the trustee may have it; but he could 
not have it unless the bankrupt could himself have then assigned 
it.” It is clear in the present case that, by reason of Section 64, 
the bankrupts could not have assigned their right in the decree 
which had been attached. This test renders it irrelevant to 
consider whether the attachment created a lien or charge or 
conferred title, and the cases relating to British Indian bank- 
ruptcies relied on by the learned Judges of the Appellate Court 
have no bearing on the present question. In Kristnasewmy 
Mudaliar v. Official Assignee of Madras* the Court appears to 
have ignored the opinion expressed by this Board in Suraj Bunsi 
Koer v. Sheo Proshad Singh’ which was cited to them, and to 
have taken a dictum in judgment of this Board in Motilal v. 
Kerrab-ul-Din®, from its context and used it for a purpose which 
it did not have in view. In Frederick Peacock vw. Maden Gopal", 
the case of Suraj Bunsi was not referred to, and the dictum from 
Motilal’s case was similarly employed. ‘Their Lordships desire to 
reserve their opinion as to the soundness of the Madras and Calcutta 
decisions. The decision of this Board in Raghunath Das v. 
Sundar Das Khetr® was also referred to, but that decision 
proceeded on an admission by counsel, the point was not argued 
and the case of Suraj Burst was not referred to. 

Accordingly, their Lordships are of opinion that the decision 
of the Trial Judge was right, and they will humbly advise His 
Majesty that the appeal should be allowed, that the decree, of the 
Appellate Court dated October 2, 1930, should be reversed and 
that the order of the Trial Judge, dated April 23, 1929, should be 
restored. The appellant will have the costs of this appeal and his 
costs in the appeal before the Appellate Court. Appeal allowed 

Barrow, Rodgers and Neville—Solicitors for the appellant. 

Herold Shepbard—Solicitor for the respondents. 


*[1902] L L R 26 Mad. 681 *11879] 6 Ind. App. 88 
*[1897] 24 Ind. App. 107 at 175 Tr1902] L L R. 29 Cal 428. 
’ [1914] 41 Ind. App. 251 
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Versus gece 

FRAMROZ EDULJI DINSHAW AND ANOTHER* Feb. 3 


Well—Executors—Trust to sell immovable properties—Decree gives testa- TER 
tor’s widow right of residence in a perticuler property until it beceme pi inemu 
mecessery for executors to sell it-—Whether trust to sell re-attaches Loan 
on receipt of adventageons offer ta purchase. RUSSELL OF 

Under 2 will a duty was imposed on che executors to realise the SULOWEN 
residue of the immovable property with a view to found a hoepital. 
On a suit by the widow of the testator a decree was passed to the Sm Jomw 
effect that a particular property shall be set apart for the widow's Wain 
residence and that she shall have the right to reside in it until “it So 
becomes necessary for the executors to sell it”. Held, that the Panman 
effect of the decree was to withdraw this particular property from 
the residue and to release it from the trust to sell during the 
widowhood of the appellant or until such time as it became ne- 
cessary for the trustees to sell in order to effectuate some mme- 
diately operative purpose of the will (as where the trusts relating 
to the hospital could not be carried out unless the property were 
realised), and the trust to sell from which the property was re- 
leased by the decree did not re-attach merely because an ad- 
vantageous offer to purchase was received. 

APPEAL from a decision of the High Court of Judicature at 
Bombay. 

A. M. Dunne, K.C. and R. Jerdin for the appellant. 

W. H. Upjohn, K.C., Sir T. J. Strongman and S. P. Kbambatta 


for the respondents. 


The following judgment was delivered by 

Sm DinsuaH MurLa—The main question involved in this 
appeal is as to the effect of a decree passed by the High Court at Sr era 
Bombay, dated January 26, 1931, under the following circum- 
stances, 

Puranmal G. Shinghanee, a very wealthy Marwadi Hindu 
(hereinafter called the testator), died on December 20, 1928, leav- 
ing him surviving a widow, who is the appellant before the Board, 
and no issue. He left a will dated May 6, 1925, and a codicil thereto 
dated March 23, 1928, whereof he appointed the respondents exe- 
cutors and trustees. The will and codicil have been duly admitted 
to probate. 

The testator by his will directed his executors to allow the 
appellant during her widowhood to reside in his house at Fatepur 
in the Jeypur State, and to pay her the relatively small sum of 
Rs.200 per month during her widowhood for her maintenance. 

Probably by reason of his belief in the truth of a charge made 

i *P, C. A. 38 of 1932 
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Crm by him against the appellant in his will but no longer maintained, 

—— the testator declared that he was unwilling that the appellant should 

~~ have a larger allowance than that sum and he required his executors 

> Bar Kamsma- and trustees to resist any claim she might make for anything more 

sar = than what was directed by his will to be given to her. 

a ae ` He bequeathed, among other legacies, Rs.5 lacs, increased by 

Epuryt the codicil to Rs.8 lacs, to the University of Bombay. Clause 8 of 
Dinsoaw the will was as follows:— 


Sir Dinsbab I devise and bequeath the residue of my immovable and movable 
Malle property whatsoever and wheresoever situated unto and to the 
use of my said executors and trustees and their heirs, executors and 
. administrators, upon trust to expend such portion of it as they 
shall think fit in erecting a building suited for a hospital for 
Hindus, upon such site to be acquired by them in Bombay as to 
deta dealt cece Geel Giall en Gace Ce eG 
permit persons of the Hindu community to use the same as a 
hospital, and shall stand possessed of the balance upon trust to 
invest the same as authorised by Section 20 of the Indian Trusts 
Act II of 1882, and to expend the income thereof in’ maintaining 
and conducting the said hospital. I declare that my said execu- 
tors and trustees shall settle in their absolute discretion the scheme 
for conducting the hospital hereby declared to be founded. ~ 


i On March 7, 1929, the appellant brought the suit out of which 
. the present appeal arises, in the High Court at Bombay, against the 
respondents, claiming that she should be paid Rs.5,000 per month 
.- - for her maintenance, and should be allowed the use-of the house 
at Narayan Dabholkar Road, where she had been residing for 
` twenty-five years, for her residence during her widowhood. .The 
= . respondents as doubtless still in duty bound in view of the direction 
; ‘ to that effect contained in the will strongly contested the appel- 
Jant’s claim. Finally, however, a Report by a Commissioner to 
whom the claim was referred for inquiry was made and although 
excepted to by both sides was upheld by the Court which- on 
January 26, 1931, passed a decree by which the appellant’s main- 
tenance was fixed at Rs.1,700 per month, and the following dec- 
larations and orders were made as to her claim to residence:— 


And this Court doth further order and declare that the upper 
floor of the Bungalow at Narayan Dabholkar Road, bearing D 
ward No. 3351, Strect No. 26, together with four rooms, includ- 
ing kitchen, one stable and one cowshed of the outhouse thereof, 
now in the occupation of the plaintiff, is a suitable residence for . 
her, and that the defendants do set apart the same for her resi- 
dence, free of all rates and taxes and costs of maintenance and 
repairs, which shall be paid and borne by the defendants out of 
the estate of the said deceased. And this Court doth further order 

- and declare that in case it becomes necessary for the executors 
to sell the said premises or in case the said premises are not avail- 
able for any reason for the plaintiff's residence, the defendants do 
‘oat of the estate of the said deceased in their hands pay to the 
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plaintiff a further sum of Rs.400 per month in lieu of such 
“4 : 


By the decree liberty was given to the parties to apply as acid 
when occasion arose. It is upon the effect of this decree that the 
decision of the question before the Board depends. 


The Narayan Dabholkar Road property was valued for pro- 
bate at Rs.1,34,000. In the month of May following the decree 
the appellant was asked to permit the premises in her possession 
to be inspected by an intending purchaser. By him subsequently 
an offer of Rs.1,95,000 for the property was made which the res- 
pondents accepted, and on August 21, 1931, they entered into a 
contract in writing for the sale of the property, and agreed to de- 
liver possession to the purchaser within months from that 
date. It was not disputed that in the matter of price the offer was 
an advantageous one. 

On August 31, 1931, the respondents wrote to the appellant 

that they had agreed to sell the property, and calling upon her to 
vacate it by the end of November, 1931. The appellant declined 
to do so, and on Ottober 27, 1931, the respondents, under the 
liberty reserved by the decree, served a notice of motion upon the 
appellant asking for an order against her for possession of the 
premises. 
The learned Judge of first instance was of opinion that the 
respondents had failed to make out a case of necessity within the 
words of the decree, and made an order dismissing the motion, but 
his order was reversed by the High Court in its appellate juris- 
diction. 

The Appellate Court considered that a case of necessity was 


EdDULJI 
v 


made out, and passed an order in terms of the notice of motion. - 


It is from that order that the present appeal has been brought to 
_ The question for determination in the appeal is whether the 
sale was necessary within the meaning of the decree dated January 
26, 1931. The purchaser, so their Lordships were informed, has 
now abandoned his contract, but the question remains one of first 
importance as 2 test by which the rights of the appellant under 
that decree may be defined. i 
The testator left forty-one immovable properties, out of which 
only-one that was situated at Poona had been sold before the date 
of the decree. The whole estate was valued for probate at 
Rs. 39,28,273, out of which Rs. 18,85,868 represented cash, Go- 


-vernment securities, and shares of joint stock companies. Upon - 


these facts the learned Judge of first instance found that the exe- 
cutors had sufficient cash in hand for the payment of the legacy to 
the University and for all immediate purposes in connection with 
the hospital, and that therefore there was no necessity to sell the 
property for the purpose of carrying out the trusts relating directly 
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to the hospital. This finding was accepted by the learned Judges 


on appeal. The learned Judges were also of opinion that ere 
there was a general trust to sell imposed upon the executors by the 
will, this particular property the executors were not bound to sell 
until a necessity for sale arose as provided by the decree, but they 
considered, differing from the learned Judge of first instance, that 
immediately the executors received an offer that was advantageous, 
a necessity for sale of the property arose within the terms of the 
decree. 


It was urged before their Lordships on behalf of the appellant 
that the terms of the decree completely superseded during the 
widowhood of the appellant the directions of the will as regards 
the property in question, and that no obligations imposed on the 
executors by the will could constitute a necessity, within the mean- 
ing of the decree. On the other hand, it was maintained for the 
respondents that Clause 8 of the will imposed a duty on the exe- 
cutors to realise the immovable properties and invest the proceeds 
of sale in authorised securities, and that an advantageous offer made 


-to executors who were under an obligation to sell raised a case of 


necessity as contemplated by the decree. It was also argued that 
if the executors had not accepted the offer now in question, they 
would have been guilty of a breach of duty, and there being a legal 
obligation to sell, there was a legal necessity for sale. 

Theit Lordships are unable to accept either of these extreme 
views. They are clearly of opinion that the effect of the decree 
was to withdraw this particular property from the residue and 
to release it from the trust to sell, during the widowhood of the 
appellant or until such time as it became necessary for the trustees 
to sell in order to effectuate some immediately operative purpose 
of the will. To this extent this property was differentiated from 
all other properties comprised in the residue. To those properties 
the trust to sell attached irrespective of any necessity for sale. To 
this property it did not so long as there was no necessity to sell. If 
in respect of those properties the executors received an offer re- 
presenting the fair market value thereof, they would normally be 
under an obligation to sell. But there would be no such obliga- 
tion if such an offer were received in respect of this particular pro- 
perty. To have accepted such an offer in respect of this pro- 
perty with no further justification, and to have sold the property, 
would have been to B decree. The decree says in express 
terms that the property shall be set apart for the appellant’s resi- 
dence and that she shall haye the right to reside in it until “it 
becomes necessary for the executors to sell it”. The direction in 
the will to-resist claims by the appellant must not in this matter 
be allowed to influence the attitude of the respondents. Now that 
the decree has supervened, the primary duty of the executors is to 
maintain for the appellant her full rights thereunder. For them 
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to sell the property without a necessity for-sale, merely because a 9 Crm. 
fair offer is received would be in direct contravention of the terms —— 
of the decree. But it was argued that the offer received in the its 
present case was not merely fair, but advantageous to the estate, Bar Kımmna- 
and that this circumstance raised a necessity for sale within the ` mı . 
meaning of the decree. Their Lordships are unable to accede to ere 
this argument. They think that the trust to sell from which the toon 
_ property was released by the decree did not re-attach merely because DmtsHaw 
an advantageous offer was received. A sale in those circumstances Sir Dinsheb 
might, no doubt, be one for the benefit of the estate, but it would Malle 
not be a sale compelled by necessity. ‘Their Lordships are, there- 
fore, unable to accept the view taken by the Appellate Court that 
because the executors had received an offer for the premises which 
was advantageous, a necessity had arisen within the meaning of the 
decree. At the same time, their Lordships are not prepared to go 
the length of saying that Ae necessity contemplated by the decree 
must be one dehors the will. It might arise under the will, as 
where the trusts relating to the hospital could not be carried out 
unless the property were realised. 

Their Lordships will therefore humbly advise His Majesty 
that his appeal should be allowed, the order of the. Appellate Court 
dated December 14, 1931, should be set aside, except as to costs, 
and the order of the Judge of first instance, dated the November 
5, 1931, restored. The costs of all parties before the Board will 
come out of the estate, those of the respondents as between solicitor 


and client. 
Appeal allowed 


Latley and Dawe—Solicitors for the appellant. 
T. L. Wilson 8 Co.—Solicitors for the respondents. 
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Penal Code, Sec. 36-A—Prosecution under—Conviction under Sec. 498— June $ 
No complaint by busbends of women in respect of whom Offence — 
‘committed —W ben conviction bad. Kenar, J. 
-- © Where appellants were prosecuted as a result of a report made 

under Sec. 366-A of the Penal Code but they were convicted 

under Sec. 498 although no complaint was made by the husbands . 

of the women in respect of whom the offence was said to have 

been committed, as required by Sec. 199 of the Criminal Procedure 

Code, keld, that the conviction was bad and appellants should 

be acquitted. i . 

Empress of Indis v. Kallu, I. L. R. 5 All. 233 followed. 

CRIMINAL APPEAL from an order of Basu SARUP NARAIN,. 

Additional Sessions Judge of Etah. - 

; ; i - *Cr. A. 1170 of 1932 B oi i 

89 > ns 
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P. M. L. Verma for the appellants. 

Sankar Seren (Government Pleader) for the Crown. 

The following judgment was delivered by 

KENDALL, J.—This is an appeal by Jagdamba Prasad, Babu 
Ram, Ganga Sahai and Uman Shankar against their convictions by 
the Additional Sessions Judge of Aligarh of an offence under Sec- 
tion 498 of the Indian Penal Code and their sentences to various 
terms of imprisonment under that section. The appeal must be 
allowed on a legal ground which finds no place in the memorandum 
of appeal. ‘The appellants were prosecuted by the police as a result - 
of a report which was made under Section 366-A of the Indian 
Penal Code, and they were charged under that section. They 
have however been convicted under Section 498 although no com- 
plaint was made by the husbands of the women in respect of whom 
the offence is said to have been committed, as required by Sec- 
tion 199 of the Code of Criminal Procedure. 

This difficulty was considered by the learned Additional Ses- 
sions Judge, who overruled the objection raised on behalf of the 
appellants, holding that as there had been a report under Section 
366-A of the Indian Penal Code and as the husbands had come 
forward to give evidence, the apparent defect-in procedure had been 
cured. In coming to this decision he relied on the case of Jatra 
Shekb v. Reazat Shekb* and also a recent decision by a single Judge 
of this Court. In the case of Empress of India v. Kallu? it was held 
by a single Judge of this Court that where the accused had been 
prosecuted for rape, it was not open to the court to cgnvict him of 
adultery when no complaint of adultery had been made by the 
husband. In the course of that decision Mr. Justice Straight 
remarked :— 

It by no means follows as a necessary consequence, that because 
2 husband may wish to punish a person who has committed rape 
upon his wife, that is, who has had connection with her against 
her consent, he will desire to continue proceedings when it turns 
out that she has been a willing and consenting party to the act. 

The same process of reasoning applies where a report has been 
made of abduction and the offence found to have been committed 
is not abduction but only the minor offence under Section 498 of 
the Indian Penal Code. In Section 238 of the Code of Criminal 
Procedure it has been laid down that where a person is charged 
with a major offence but the evidence only proves the commission 
of a minor offence, he may be convicted of the minor offence 
although he is not charged with it. But in Clause (3) an exception 
is made to this general rule, namely, 

Nothing in this section shall be deemed to authorise a conviction 
of any offence referred to in Section 198 or Section 199 when 


no complaint has been made as required by that section. 
1IL L R. 20 Cal. 483 LL R. 5 All 233 
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The decision of the Calcutta Bench which has been relied on by 
the Sessions Judge has not been followed in a later case, namely, 
Chemon Gero v. Emperor*, where it was decided that when a person 
has been committed to sessions on a charge preferred by a husband 
under Section 376 of the Indian Penal Code and the husband 
appears as a witness for the prosecution of the offence of rape, it 
could not be held that he had made a complaint of adultery within 
the meaning of Section 199 of the Code of Criminal Procedure and 
that the court could not convict the accused under Section 497 
of the Indian Penal Code. Subsequently a Full Bench of the 
Calcutta High Court in the case of Tara Prasad Laba v. Emperor* 
gave judgment on the two questions referred to them, namely, 
(1) is the word “complaint” in Section 199 of the Code of 
Criminal Procedure limited to “complaint” as defined in Section 4 
of the Code of Criminal Procedure? (2) where a complaint is 
made by a husband of an offence under Section 366 or 376 of the 
Indian Penal Code, can a charge be added and a conviction be had 
under Section 498 of the Indian Penal Code? 


The first question was decided by the Bench in the affirmative, 
and it followed therefore that the second had to be answered in 
the negative. A similar view has been taken by the Madras High 
Court in the case of Bangaru Asari v. Emperor’ by a Bench of 
the Madras High Court, in which the decision of Mr. Justice Straight 
reported in Empress of India v. Kallu® was followed and approved: 
I have not been referred to any decision of a Bench of the Allahabad 
High Court on the exact point raised in the present case, but the 
preponderance of authority both of the High Courts of Calcutta 
and Madras is strongly in favour of the present appellants, and 
though single Judges of this Court have not always followed the 
decision of Mr. Justice Straight in Empress of India v. Kallu, I feel 
that I am fully justified in holding that it may be considered still 
to be good law. l 

The appeal is therefore allowed on this legal ground and it 
is unnecessary for me to consider the facts of the case. I set aside 
the order of conviction and the sentences passed by the Additional 
Sessions Judge, and direct that the appellants be acquitted and 
released. As they are on bail, their sureties may be discharged. 

Appeal aHowed. 
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Camar BALBIR SINGH AND ANOTHER 
RAO i VETSHS 
1933 + 
EMPEROR l 
June 5 Forest Act, Sec. 26(1) (i)—Ofence under—W ben not made out—Persoyi 
= carrying loaded gun through a Government reserve forest—Intention 
ie J to sboot—Not penal. 


Every person who holds a license for a gun has the right to go 
arméd with it at any and every place, unless he is prohibited by 
some rule, having the force of law, from going there with the 
arm for which he holds the license. 

Where applicant, who held a license for a gun, while going to 
his village had to pass through the Government reserve forest, beld, 
that from the mere fact that he carned a loaded gun, it did not 
necessarily follow that he was going on the road with the intention 
of shooting and therefore he could not be convicted under Sec. 
26(1) (#) of the Forest Act. 

What is made penal under the Forest Act is not the intention 
to shoot but actual shcoting itself. 


CRIMINAL REFERENCE made by MauLvi Turar AHMAD, 
Sessions Judge of Saharanpur. 


The applicants were not represented. 
M. Waliullah (Assistant Government Advocate) for the 


Crown. 
The following judgment was delivered by 
Iqbal IQBAL Arman, J.—This is a reference by the learned Sessions 


Abmed, J. Judge of Saharanpur recommending that the conviction of Balbir 
Singh and Juri applicants under Section 26(1) (4) of the Forest 
Act (Act No. XVI of 1927) be set aside. 

Balbir Singh holds a licence for a muzzle loading gun: The 
licence is for the protection of crops from wild animals.. On 
September 29, 1932 at 6-30 in the morning he was going from his 
native village Suridhar, to another village called Joli. He was ‘going 
on the district board road which runs through the Government 
reserve forest. He was carrying his muzzle-loading gun on his 
shoulder. The gun was loaded and had a percussion cap. The 
other applicant named Juri was also found accompanying him. 
On these facts the applicants were charged under Sub-clause (i) 
of Section 26(1) of the Forest Act which provides that any person 
who in contravention of any rules made in this behalf by the 
Local Government hunts, shoots . shall be punishable with 
imprisonment or with fine . or with both. 

Balbir Singh’s defence was that he was not hunting in the 
forest, nor was he passing on the road with the intention of hunting 
or shooting and that as the gun was already loaded, he did not 


*Cr. Ref. 148 of 1933 
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think it necessary to discharge it before he left his native village Canmear 
for village Joli. Juri’s explanation was that he was going to his —— 
village Joli and met Balbir Singh in the way and accompanied him. 2?” 
"The learned Magistrate convicted the applicants and sentenced Batam Smoon 
each of them to a fine of Rs.50. In the course of his judgment he He 
made the following observation:— eee 


There may not have been a deliberate intention to go on a 
hunting expedition, but from the fact that the gun was not only 
loaded but had a cap on it ready for firing, I am satisfied that 
the accused were on their way from Suridhar to Joli and took the 
gun along on the chance of meeting with game on the way. 
This amounts to hunting. 

I am unable to agree with the learned Magistrate. Section 26 
of the Forest Act penalises hunting and shooting in the reserve 
forests in contravention of the rules made by the Local Govern- 
ment. Iam not aware of any provision of law that prohibits a man 
from going on a district board road, that passes through reserve 
forests, with a loaded gun. From the mere fact that a loaded gun 
was being carried by Balbir Singh, it does not necessarily follow 
that he was going on the road with the intention of shooting. 
Apart from this what is made penal by the Forest Act is not the 
intention to shoot but actual shooting itself. In the present case 
it is not alleged that either of the applicants was found shooting or 
hunting in the forest. Every person who holds a licence for a 
gun has the right to go armed with it at any and every place, 
unless he is prohibited by some rule, having the force of law, from 
going there with the arm for which he holds the licence. There 
is nothing on the record to show that Balbir Singh had gone in 
pursuit of wild animals. ‘There is further nothing on the record 
to disprove the statement of Juri that he was going to his village 
Joli and met Balbir Singh on the way. The mere fact that one of 
the applicants was carrying a loaded gun with him was no ground 
for convicting the applicants under Section 26(1) (i) of the 
- Forest Act. ~ 

“The result is that I accept the reference, set aside the conviction 
of both the applicants and direct that the fine if realised be refunded 


to them. 





Iqbal 
Abmed, J. 


Reference accepted 


Conviction quashed 
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Cav. CHANGA MAL ann oTHERs (Judgment-debtors) 
VETSHS 
CHAUBEY RAM DULAREY LAL (Decree-holder)* 
Feb. 28 Civil Procedure Code, Or. XXII, R. 12—Apphcabdity of—Appeal from 
order in execution—wW bether Or. XXII, R. 12 applies. 
Cc J. Order 22, Rule 12 does not apply to appeals from orders 
Tuom, J. arising out of execution proceedings. Consequently in an appeal 
from an order in execution the respondent can make an applica- 
tion under Or. XXI, R. 8(1) calling upon the receiver to furnish 
security for the cost of the appeal. Sundayee Ammal v. Krishnan 
Chetti, I. L. R. 51 Mad. 858 relied on. 
First APPEAL from an order of Basu SHyam BEHARI LAL, 
Subordinate Judge of Farrukhabad. 


A. Dharam Das for the appellants. 
G. S. Pathak and M. L. Chaturvedi for the respondent. 
The judgment of the Court was delivered by 
Sulaiman, C. J. SULAIMAN, C. J.—This is a judgment-debtors’ appeal from 
an order refusing to set aside a sale during the pendency of the 
appeal. The appellants judgment-debtors became insolvents and 
a receiver was appointed of their estate. An application was made 
on behalf of the respondents under Order XXII, Rule 8, Sub-rule 
(1) calling upon the receiver to furnish security for the cost of 
the appeal. The alternative prayer contained in the application 
is that the appeal should be dismissed. 
The learned advocate for the appellants has urged that Order 
XXII, Rule 8 has no application to this case, because this is an 
appeal arising out of execution proceedings and is, therefore, 
exempted by virtue of Rule 12 of that order. His contention is 
that if the proceedings originally were in execution, then Rule 12 
would apply even to appeals from orders arising out of these 
proceedings. 
There is no doubt some authority in support of this conten- 
tion. In the case of Mir Khon v. Sharfu* it was held by a learned 
Judge of the Lahore High Court that Rules 3 and 4 of Order XXII 
had no application to an appeal arising out of execution proceed- 
ings by virtue of the provisions of Rule 12 of that order. It 
, appears that the majority of the Full Bench of the Patna 
~- High Court in Hakim Sayed v. Fateh Babadur® has taken the 
m same view. One learned Judge, however, took the contrary view. 
On the other hand there is a judgment of a Bench of the 
Madras High Court in the case of Sundeyee Ammal v. Krishnan 
*F. A. F. O. 131 of 1932 


174 L C 577 [1929] A L R. Pat. sos 
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Chett® which does not appear to have been cited before the learned = cam. 
Judges of the Patna High Court and in which it was held that in — 
the Letters Patent Appeal against an order in execution of a decree, P? 
the legal representative of the deceased appellant can be brought Canca Mar 
on record for proceeding with the appeal. a ee 

By virtue of the provisions in Rule 11, Rule 8 would apply “Rin 
to appeals just as much as to suits. Rule 12 provides—‘‘Nothing Durarer Lat 
in Rules 3, 4 and 8 shall apply to proceedings in execution of a 
decree or order.” 

Fresh applications for execution, unless the principle of res 
judicata applies, can be made from time to time so long as limita- 
tion has not expired. It is, therefore, obvious why there need 
be no abatement of the suit in an execution proceeding. But an 
appeal stands on quite a different footing. Successive appeals 
cannot be filed, if one has already abated. It seems to us that 
Rule 12 does not contemplate that if an appeal has been preferred 
from an order in execution, then also Rules 3, 4 and 8 would 
never apply. If this were the correct view, the result would be 
that the death of the appellants or of the respondents would in no 
way result in the abatement of the appeal at all. 

We are of opinion that Rule 12 would not exempt pending 
appeals everi though they arise out of execution proceedings. 

We think that Rule 8 applies to this appeal. 

There is another difficulty in the way of the appellants. 
Strictly speaking the order passed by the court below was not 
an order passed by an execution court in the ordinary sense of the 
word which would amount to a decree, but it was an appealable 
order, which if passed by a Munsif or a Subordinate Judge would 
not be open to a second appeal. 

With great respect to the learned Judges of the Lahore and 
Patna High Courts we are unable to accept their view that Rules 
3, 4 and 8 cannot apply to a pending appeal of this kind. 

The receiver, as stated above, has declined to furnish security. 
The appeal must accordingly be dismissed with costs which may 
be recovered as a debt against the estate of the original appellants. 

Appeal dismissed 


1933 


Sulaiman, C. J. 


"I L. R. 51 Mad. 858 


UDMIRAM RAM SARUP (Defendant) PTER 
Versus = 
GHASIRAM SUKHAN LAL (Plaintiff) * 1933 


— 


Civil Procedure Code, Section 115 and Or. 14, R. 2—Refusal of trial Feb. 21 
court to go into question of jurisdiction before proceeding to bear 
suit—Order irregular—Whether High Court cen interfere in Kuwvatt, J. 
TEVIStON. 

Where one of the issues raised by the pleadings was whether : 
*Civ. Rev. 531 of 1932 





Kendall, J. 
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the trial court had jurisdiction to try the suit and an application 
made by defendant that this issue be tried first, was rejected on 
the ground that “it is not desirable that the case be decided 
piecemeal ”, beld, that Or. 14, R. 2 C. P. C. makes it 
obligatory for the Court to consider whether the case may be 
disposed of on the legal issue alone, and the refusal of the trial 
court to go into the question of jurisdiction before proceeding to 
hear the suit on the merits amounted to an irregularity, and it was 
open to the High Court to imterfere in revision. 

Buddhu Lal v. Mewa Ram, J. L. R. 43 All. 564 referred fo. 
Sumatra Devi v. Hezert Lal, A. L R. [1930] 758 relied on. 


CIv REVISION from an order of BABU MoHANI MOHAN 
Lar, Subordinate Judge of- Kashipur. 


Hernandan Prasad for the applicant. 

B. Malik (for whom Joti Sarup) for the opposite party. 

The following judgment was delivered by . 

KENDALL, J.—This is an application for the revision of an 
order of the Subordinate Judge of Kashipur. One of the issues 
raised by the pleadings was whether the court at Kashipur- had 
jurisdiction to try the suit, and an application was made by the 
defendant that this issue should be tried first. The application 
was rejected in the following words: “It is not desirable that the 
case be decided piecemeal. The case will be taken up as 2 whole,” 
and it is against this order that the present application is made. 

A preliminary objection has been taken that this order of the 
court does not amount to a “case decided,” and it must be admitted 
that the decision of a single i issue out of several has generally been 
held not to amount to a “case decided” within the meaning of 
Section 115 of the Code of Civil Procedure. Reliance on behalf - 
of the opposite party is placed on the Full Bench decision in the 
case of Buddhu Lal v. Mewa Ram. In that case the trial court 
had considered a ion of jurisdiction and had decided it, and 
was proceeding oe the case on-the merits when the application 
was made to the High Court. The decision of the Full Bench 
was that the High Court would refuse to interfere in revision . 
with such an order on the ground that no case had been decided. 
It is not clear, however, that the decision of the Full Bench would ` 
have bæn the same i die tral court had decided that it had no 
jurisdiction and had dismissed the suit, or if the trial court had 
refused to go into the question of jurisdiction and had proceeded ` 
to try the suit on the merits without expressing an opinion on this 
very essential point. l 

The strongest argument on behate of the applicant is: this. 
Under Rule 2 of Order XIV of the Code of Civil Procedure, where 
there are issues of both law and fact in the same suit “and the 

"LL R. 43 AlL 564 
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court is of opinion that the case or any part thereof may be dis- 
posed of on the issues of law only it shall try those issues 
first ” In my opinion this rule can be interpreted in one way 
only, and that is that the court must decide whether the case can 
be disposed of on the issue or issues of law only in the first place, 
and if it is of opinion that the case may be disposed of on those 
issues only, it has no option, but must decide those issues first. 
In the present case the court had not put to itself the question at 
all, and has therefore expressed no opinion one way or the other. 
It has merely decided that it is not desirable that the case be decided 
piecemeal, and apparently it has been guided only by questions of 
convenience. The rule, however, as I have pointed out, makes it 
obligatory for the court to consider whether the case may be 
disposed of on the legal issue alone, and as it has not done so it 
has undoubtedly acted irregularly, that is to say, otherwise than 
in accordance with the rules laid down in the First Schedule. 


The effect of this of course may be that the court may waste 
a good deal of time; and the parties may be called on to undergo 
a good deal of expense to no purpose if it is ultimately found that 
the court has no jurisdiction and this no doubt is the reason why 
Rule 2 of Order XIV has been drafted so as to make it mandatory 
for the court to decide the issue of law first in such a case. 


I have no doubt therefore that the court has acted irregularly, 
and the only question that remains is whether the decision of the 
court amounts to a “case decided”. ‘There have been many at- 
tempts at defining the expression a “case decided” but none has 
been finally accepted, and the general trend of decisions in this 
Court has totally been to give a rather broader meaning to the 
expression than that which was attached to it by the majority of 
Judges in the Full Bench decision. I may refer to the case of 
Sumatra Devi v. Hazari La. In the present case the issue before 
the court was whether it had jurisdiction or not to proceed with 
the suit, and if it had decided against its own jurisdiction, the 
decision would undoubtedly-have amounted to a “case decided”. 
It appears to me very difficult therefore to argue that a contrary 
decision does not also amount to a “case decided”. I therefore 
allow the application with costs; set aside the order of the learned 
Subordinate Judge and direct him to decide the issue of jurisdic- 
tion before proceeding to hear the suit on its merits. 


Application allowed 


[1930] A. L R 758 
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Sir George 
Lowndes 
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PRIVY COUNCIL 
AMARENDRA MAN SINGH BHRAMARBAR RAI 


AND ANOTHER 
Versus 
. SANATAN SINGH AND oTHERS* 

Hindu Lew—Adoption—Autbority to adopt—Whether extinguished by 
death of natural-born son and vesting of property in a male relation. 
` A Hindu by deed gave authority to his wife to adopt in case he 
died without leaving any issue or if the son, if any, born to him 
died without leaving any issue. ‘Thereafter 2 son was born who 
survived and succeeded to his father and himself died unmarried at 
the age of 20 years 6 months. He left behind him his mother 
and a distant collateral. The latter succeeded to the estate, as under 
a family custom the females were excluded from inheritance: 
Within one week, however, of his death his mother adopted a son 
to her husband in pursuance of the aforementioned authority. Held, 
that the adoption was valid and the adopted son was entitled to 
divest the male reversioner. Where the duty of providing for the 
continuance of the line for spiritual purposes which was upon the 
father, and was laid by him conditionally upon the mother, bas been 
assumed by the son and by him passed on to a grandson or to the 
son’s widow, the mother’s power is gone. But if the son die him- 
self son-less and unmarried, the duty will still be upon the mother, 
and the power in her which was necessarily suspended during the 

son’s lifetime will revive. 

Further a mother’s authority to adopt is not extinguished by the 
mere fact that her son has attained an age enabling him to make - 
an adoption. Pratapsingh Shivsingh v. Agersinghji, 46 I. A. 97 
followed. 


APPEAL from a decision of the High Court of Judicature at 
Patna. 

Sir Dawson Miller, K.C., and M. A. Jinnab for the appellants. 

L. DeGruyther, K.C. and W. Wallach for the repondents. 


The following judgment was delivered by 


Sm GEORGE LowNDES.—This appeal raises an important ques- 
tion with regard to the validity of an adoption by a Hindu widow. 

The facts upon which the decision turns may be stated quite 
shortly. The issue involved is as to the right of succession (using 
the word in its widest significance) to the Dompara Raj, an 
impartible zamindari in Orissa, The early history of the Raj is 
dealt with at length in the judgments below, and it is unnecessary 
to refer to it for the purposes of this appeal. The parties are 
kshatriyas by caste, and are governed, apart from special family 
custom, by the Benares school of the Mitakshara law. The follow- 

*P. C. A. 32 of 1932 
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ing pedigree will show the relationship of the persons to whom 
reference will have to be made, the successive holders of the estate 
being denominated by the title of Raja:— 


Krishna Chandra 
Raja P Madan Singh 
Raja ETER Clientarmoni 
Raja Brajendra=Rani Indumati TE 
Raja Bibhudendra ie (adopted) 


On July 20, 1898, Raja Brajendra, being then without issue, 
executed a deed of which the following are ae important clauses: 
1. God forbid if I die without leaving any issue or if the son 
born of my loins or my adopted son die without leaving a son after 
my death, then my Rani Srimati Indumati Patmahadei shall be 
competent to adopt a son in accordance with rules laid down below. 
4. God forbid if the sons adopted by the said Rani die, then 
the said Rani shall be competent to adopt sons one after the other 
from the Raj family of the same caste (as ours) in the aforesaid 
manner. 
The deed was duly registered, and no dispute arises as to either its 
authenticity or interpretation. 

Some time in or about the year 1902 a son was born, Raja 
Bibhudendra, who succeeded to estate on his father’s death in 
1903. It then came under the superintendence of the Court of 
Wards, and so remained till the death of Bibhudendra which oc- 
curred on December 10, 1922. He died unmarried at the age of 
20 years and 6 months, and was therefore in the view of the law a 
minor: Section 3 of the Indian Majority Act, 1875, as amended by 
Act VIN of 1890. He was also incompetent, without the consent 
of the local government, either to adopt or to authorise an adoption 
to him: Section 61 of Bengal Act 9 of 1879. A week later, on 
December 18, his mother, Rani Indumati, adopted Amarendra, 
who was then (and still is) a minor. The Court of Wards remained 
in possession of the estate, apparently on his behalf. It was then 
claimed by Banamali, a sapinda of Bibhudendra several degrees 
removed, who disputed the validity of the adoption. He filed his 
suit on June 23, 1924, in the Court of the Subordinate Judge of 
Cuttack, impleading Amarendra and the Rani, and succeeded in 
both the Courts in India. Various matters were raised at the trial 
which are not now in issue, the only questions before the Board 
being as to the existence of a family custom by which females are 
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excluded from succession, and as to the adoption. The parties are 
agreed that if the custom is established and the adoption inoperative, 
Banamali was entitled to the estate as the nearest reversioner. He 
died pending the appeal to the High Court and is now represented 
by the respondents. 

The suit was tried jointly with another suit in which one 
Ramchandra Mardaraj Singh asserted a superior title to the estate 
as the second son of Brajendra by a subordinate wife. His suit 
failed before the Subordinate Judge, and an- appeal filed by him 
was dismissed for want of prosecution. No further reference will 
be necessary to his claim. 

On the question of custom, both the Subordinate Judge and 
the High Court have held it to be sufficiently proved, though the 
judgments differ as to'the weight to be attached to different parts 
of the evidence. ‘Their conclusions on this head have been attacked 
in some detail before the Board, but their Lordships, following their 
usual practice, are not disposed to interfere with concurrent find- 
ings upon what is essentially a question of fact. That there is 
evidence upon which these findings could legitimately be based is 
undeniable, and no sufficient reason has been shown for a reconsi- 
deration of the question here. 

It was also held by both Courts that the adoption of Amarendra 
was invalid, with the result that the claim of Banamali was decreed. 
It is upon this issue that the main contentions of the parties have 
centred before the Board. The argument has been exhaustive, 
and their Lordships have already expressed their obligations to 
counsel on both sides for the valuable assistance they have afforded. 

On this question it was alleged in the plaint that the Rani’s 
power of adoption was extinguished on Bibhudendra’s death, in 
as much as he had then attained full age and full legal capacity to 
continue his line, and that the adoption could not divest the estate 
which had vested eight days previously by inheritance in Banamali 
as the nearest collateral heir of the last male holder. The latter 
contention was accepted as decisive by the Subordinate Judge, who 
passed a decree dated November 30, 1925, in his favour. The 
learned Subordinate Judge also expressed the opinion that Bibhu- 
dendra at the time of his death had “attained full age and legal 
capacity to continue his line,” but this does not appear to have been 
the basis of his judgment. 

In the High Court separate judgments were delivered by 
Jwala Prasad and Scroope, JJ., who concurred generally with the 
conclusions of the Subordinate Judge. The authorities werc 
exhaustively dealt with in both Courts. Their Lordships think 


that nothing would be gained by referring to these judgments in 


greater detail. It is from no disrespect to the learned Judges that 
they refrain from doing so, but only to avoid undue lengthening 
of what must, in any case, be a lengthy examination of authorities 
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and arguments. They will, they believe, be found to have dealt 
with all the relevant considerations. 

Before the Board these contentions were elaborated by counsel 
for the first respondent who alone appeared. First it was said that 
treating Banamali as a separated sapinda claiming strictly by 
inheritance—the basis upon which the claim was laid in the plaint 
—the authorities established that when once the estate had vested 
in an heir of the last male holder, other than the adopting widow, 
the power of adoption was at an end. If this were the true view, 
inasmuch as the Rani was precluded by the custom from inheriting 
to her son Bibhudendra, she could no longer adopt. 

In the second place, it was said that where the husband from 
whom the power to adopt was derived left a son to succeed him, 
and that son attained full legal capacity to continue the line, the 
power of his mother was equally at an end, and that this would be 
the case whether the family was separate or joint. 

The two lines of reasoning are, their Lordships think, distinct. 
The first approaches the question from the point of view of rights 
in property: the second from what may be regarded as the religious 
and ceremonial side. Both are said to have the sanction of decisions 
of the Board. 

For the appellant it is contended that the first proposition 
enunciated is altogether unsound, the power to adopt not being 
dependent in any way on the vesting of property, and as to the 
second, that the rule upon which reliance is placed, if properly 
interpreted, does not aply to the facts of the present case. 

Their Lordships think that in dealing with the arguments which 
have been addressed to them, it is important to bear in mind the 
essential features of the doctrine of adoption among orthodox 
Hindus, as they are conscious that these may have been to a 
certain extent blurred by the mass of case law which has been 
accumulated in the last three-quarters of a century. 

The origin of the custom of adoption is lost in antiquity, and 
may well have been no more than the natural desire for a son as 
an object of affection, a protector in old age, and at the last an 
heir. However this may be, it is certain that through all the 
centuries which have seen the spread of Brahminical influence, and 
among all classes which have come under its sway, a peculiar reli- 
gious significance has attached to the son. He is so essential to the 
spiritual welfare of the souls of his immediate ancestors that an 
extensive class of subsidiary sons was admitted to the family, all of 
whom could perform the necessary ceremonies, though only some 
of them were allowed full rights of inheritance. Of these among 
the orthodox classes, only the adopted son is now recognised, but 
he, in the absence of an eurasa, or natural born son, is clothed with 
all the attributes of a son, and is from the date of his adoption 
regarded as having been born in his adoptive family. 
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The 9th chapter of Manu’s Code, which has always been 
regarded as of paramount authority, is instinct with this doctrine. 
The father by the birth of a son discharges his debt to his pro- 
genitors (v. 106); through him he attains immortality (v. 107); 
by a son a man obtains victory over all people; by a son’s son he 
enjoys immortality: and afterwards by the son of that grandson 
he reaches the solar abode (v. 137); a son ig called Putra because 
he delivers his father from Put (v. 138). In the Dharma Sutra 
of Baudhayana, which is probably older than the Christian era, the 
formula prescribed for adoption is “I take thee for the fulfilment 
of my religious duties: I take thee to continue the line of my 
ancestors” (Bau.: vii, 11, Sacred Bks. of the East, Vol. xiv, 335). 

In their Lordships’ opinion, it is clear that the foundation of 
the Brahminical doctrine of adoption is the duty which every 
Hindu owes to his ancestors to provide for the continuance of the 
line and the solemnization of the necessary rites. Amd it may 
well be that if this duty has been passed on to a new generation, 
capable itself of the continuance, the father’s duty has been 
performed and the means provided by him for its fulfilment spent: 
the “debt” he owed is discharged, and it is upon the new generation 
that the duty is now cast and the burden of the “debt” is now laid. 

It can, they think, hardly be doubted that in this doctrine the 
devolution of property, though recognized as the inherent right 
of the son, is altogether a secondary consideration. So Sir James 
Colvile, in delivering the judgment of the Board in Shri Reghunadh 
v. Shri Brozo Kishoro! (a case to which further reference will be 
made later) observes at p. 192 that 

. a distinction which is founded on the nature of property seems to 

belong to the law of property, and to militate against the principle 
which Mr. Justice Holloway has himself strenuously insisted upon 
elsewhere, viz., that the validity of an adoption is to be determined 
by spiritual rather than temporal considerations; that the substitu- 
tion of 2 son of the deceased for spiritual reasons is the essence 
of the thing, and the consequent devolution of property a mere 
accessory to it. 

Having regard to this well-established doctrine as to the 
religious efficacy of son-ship, their Lordships feel that great caution 
should be observed in shutting the door upon any authorised adop- 
tion by the widow of a sonless man: see in this connection 
Kanne palli Suryanarayana v. Pucha Venkata Remana? ‘The Hindu 
Law itself sets no limit to the exercise of the power during the 
lifetime of the donee, and the validity of successive adoptions in 
continuance of the line is now well recognised. Nor do the 
authoritative texts appear to limit the exercise of the power by 
any considerations of property. But that there must be some 
limit to its exercise, or at all events some conditions in which it 


would be either contrary to the spirit of the Hindu doctrine to 
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admit its continuance, or inequitable in the face of other rights to 
allow it to take effect, has long been recognised both by the Courts 
in India and by this Board, and it is upon the difficult question 
of where the line should be drawn, and upon what principle, 
that the argument in the present case has mainly turned. 


In support of his first line of reasoning, based upon the 
vesting of property in an heir other than the adopting widow, 
counsel for the first respondent relied upon the often quoted judg- 
ment delivered by Lord Kingsdown in Bhoobun Moyee Debis’s 
case? There one Gour Kishori died leaving a son Bhowanee, and 
a widow Chundrabullee Debia to whom he gave authority to adopt 
in the event of Bhowanee’s death. Bhowanee died at the age of 
24 without issue, but leaving a widow Bhoobun Moyee, who 
succeeded by inheritance to his property. Chundrabullee then 
adopted Ram Kishore who sued Bhoobun Moyee for the recovery 
of the estate. It was held by the Board that his claim failed. The 
parties being governed by the Dayabhaga law, Bhoobun Moyee 
would have succeeded to Bhowanee’s property in preference to Ram 
Kishore, even if he had been a natural born son of Gour Kishore, 
and the Board held that it was “contrary to all reason and to all 
the principles of Hindu Law” that he should displace the rightful 
heir. It is not so much the actual decision in this case that is relied 
on as certain dicta in the judgment and the implications which 
have been held to arise from it. ‘The question is” said Lord 
Kingsdown (p. 311) “whether the estate of his son being unlimited 
and that son having married and left a widow his heir, and that 
heir having acquired a vested estate in ber busbend’s property as 
widow, a new heir can be substituted by adoption who is to defeat 
that estate...” From this it is argued that it was upon the vesting 
of the property that the determination of the power of adoption 
depended, and that this view is confirmed by subsequent decisions 
of the Board to which reference must be made. 

After the death of Bhoobun Moyee, Ram Kishore got posses- 
sion of the property and if his adoption was good he was undoubted- 
ly the next heir. His title, however, was disputed by a distant 
collateral and the validity of his adoption was the subject of another 
suit. The Bengal High Court upheld the title of Ram Kishore, 
considering that the Board in the previous case had only affirmed 
the prior right of inheritance of Bhoobun Moyee, and had not held 
the adoption to be invalid. This case again came before the Board 
(Pudma Coomari Devi v. The Court of Wards*) and the decision 
of the High Court was reversed, the opinion of their Lordships 
being that upon the vesting of the estate in the widow of Bhowanee 
the power of adoption was at an end and incapable of execution, 
and that this was what the Board had held in the previous case. 

*10 Moo, L A. 279 “tL A. 229 
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These authorities were again considered in a case from Madras: 
Thayammal v. Venkatarama,” the decision in which is also relied 
on-by the respondents. The question there was as to the right 
of succession to the estate of one Kuttisami who had died without 
issue leaving his widow Thangammal as his heir. After his death 
his mother, Thayammal, with the permission of the sapindas, 
adopted a son to the father of Kuttisami. The validity of the 
adoption was disputed on the ground that “the survival of the 
son’s widow and the vesting of the estate in her put an end to the 
right of Thayammal, his mother, to adopt a son to his father.” 
Their Lordships were of opinion that this objection was fatal to 
the adoption, and that the learned Judges of the High Court who 
had so decided, were correct in considering that the case was 
governed by the authorities above referred to. 

Thayammal’s case was followed in Tarachurn Chatterji v. 
Suresh Chunder Mookerji® where Sir Richard Couch observes 
(p. 170) “On the son’s death after coming of age leaving Matangini 
his widow, Madhub Chunder’s wife would not e power to adopt 
2 son, the estate of Kali Churn having become vested in his widow.” 

So far then, their Lordships think, it was well established that 
a power of adoption in a mother was extinguished when her son had 
died leaving a widow to whom the son’s estate passed by inheritance. 
But though undoubtedly certain passages in the judgments relied 
on seemed to suggest that it was the succession to the estate by the 
son’s widow that was the determining factor, and, as was stated by 
a learned Hindu judge in 1900 “the whole current of recent 
decisions has been to base this limitation solely on the question 
whether the widow’s act of adoption deregated from her own rights 
or the vested rights of others” (per Ranade, J. in Venkappa v. 
Jivaji Krishna, I. L. R. 25 Bom. at 312), yet it was never so laid 
down by the Board in precise terms. The dominant consideration 
may have been the right of property, and equitable claims may not 
have been without their influence, but the religious and ceremonial 
side was not altogether ignored. In Bhoobun Moyee’s case Lord 
Kingsdown evidently relied upon the fact that Bhowanee had died 
at an age which enabled him to perform—and it was to be pre- 
sumed that he had performed—all the religious services which a 
son could perform for a father, and he refers to the doctrine of 
Hindu Law that the husband and wife are one, and that in the 
widow a half of the husband survives. It is at least material that 
in each of the other cases it was the existence of the son’s widow 
that stood in the way of the adoption, and that in none of them 
was there any suggestion that the same rule would apply if the heir 
in whom the property had vested were someone other than her. 
Moreover, in dealing with the successions in a joint family it is clear 
under the decisions of this Board that the vesting in another co- 
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parcener does not put an end to the power of adoption: see Sri 
Raghunadha v. Sri Brozo Kishoro (supra): Bachoo Hurkissondas 
v. Mankorebai;’ Yadao v. Namdeo.2 That this is so has not been 
questioned in the present case. - Indeed, as their Lordships under- 
stood the argument of counsel for the first respondent, the joint 
family cases were rather relied on as emphasising the importance 
of “vesting” in the case of separate property. 

It must also, their Lordships think, be taken as settled law 
that where the son dies in infancy, or before attaining what is 
often referred to as “ceremonial competence,” leaving his mother 
as his heir, her power of adoption is still exerciseable: Rajah Vellanki 
Venkata v. Venkata Rama Lakshmi; Veerabhai Ajubbai v. Bai 
Hiraba;® Mallappa v. Hanmappa. This again has not been 
disputed, and it is plain that if it were not so, successive adoptions 
would be impossible. It will, however, be necessary to consider 
the limits of this particular doctrine later on. 

Tarachurn Chatterji’s case was decided in 1889, and during 
the next thirty years little further light is thrown upon the question 
now under consideration by decisions of this Board. In the Indian 
Courts, however, the effect of the earlier authorities was constantly 
under discussion, and various attempts were made to arrive at the 
true principle, the opinions of judges deeply versed in the Hindu 
Law inclining now to what may be for convenience called the 
secular theory and now to the religious. 

Nothing would be gained, in their Lordships’ opinion, by 
attempting a critical examination of these cases in view of two 
recent pronouncements of this Board to which reference must now 
be made. It will, however, be necessary first to recite a decision 
in 1902 of the Full Court in Bombay. Ramchandra v. Shamrao.” 
The question in this case was as to the validity of an adoption by 
the grandmother of the last male holder who had died unmarried 
and without issue. It was not disputed that the grandmother was 
` his heir, and it was contended that, inasmuch as by the adoption 
she divested no estate but her own, the adoption was valid. The 
Court held that it was invalid, on the ground that the penultimate 
owner, the son, had himself left a son, by reason of which fact 
the grandmother’s power of adoption had come to an end. The 
judgment of the Full Court which was delivered by Chandavarkar, 
J. involved a careful analysis of the older decisions of the Board 
and the conclusion come to was that 

_ _ Where a Hindu dies leaving a widow and a son, and that son 
dies leaving a natural born or adopted son or leaving no son but his 
own widow to continue the line by means of adoption, the power 
of the former widow is extinguished and can never afterwards be 


revived. 
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Sixteen years later, in April'1918, the case of Madana Mobana 
Deo v. Purushothama Deo came before a Board consisting of Lords 
Haldane, Dunedin and Sumner with Sir John Edge and Mr. Ameer 
Ali (45 I. A. 156). It was by a somewhat strange coincidence, 
a sequel to Raghunadha v. Brozo Kishboro™ to which reference has 
already been made. In the earlier case Brojo, who had been adopted 
by the widow of Adikonda, was held entitled to succeed to the im- 
partible zemindari of Chinnakimedi, notwithstanding the fact that 
on Adikonda’s death it had passed to his undivided brother 
Raghunadha. Brojo held the estate from 1870 till his death in 
1906. He left no issue but a widow, Ratnamala, who was alive 
at the date of the later litigatioh but was not joined as a party. 
On Brojo’s death, possession of the zemindari was taken by 
Raghunadha’s son Vaishnava, who died in the same year and was 
succeeded by his son Purushothama. In 1907 the widow of 
Adikonda purported to adopt Madana, who sued Purushothama for 
the estate. The principal question before the Board was again 
whether this second adoption was valid. The Full Court case from 
Bombay was referred to, was approved, and was held to be decisive 
against the adoption. 

Their Lordships will pass away from this case for the moment 
to refer to the second case which came before the Board a few 
months later, and which has perhaps a more direct bearing upon 
the particular line of argument which they are now considering. 
They only pause to point out that now the case law has arrived 
at a point where it would be impossible to say that the sole test of 
the validity of an adoption is the vesting or divesting of property. 

In Pratapsing Shivsing v. Agarsingji ** the litigation related to 
a village which had formed part of an impartible estate in the 
Bombay Presidency, and had been the subject of a maintenance 
grant to a junior branch of the family. By the custom of the 
family such grants reverted to the estate upon failure of male - 
descendants of the tee. The last holder, Kaliansing, died in 
October, 1903, childless but leaving a widow who some five months 
later adopted the appellant. The respondent, the owner of the 
principal estate, sued for recovery of the maintenance lands on the 
allegation that they vested in him on Kaliansing’s death, and that 
consequently the adoption was invalid. The Subordinate Judge 
dismissed the suit, but his decision was reversed by the High Court 
on the ground that the land having once vested in the respondent, 
the subsequent adoption could not divest it. If this view had been 
accepted by the Board, it might well have been decisive in favour 
of the present respondents on their first line of argument. But it 
was not accepted, and their Lordships think that it must be regarded 
as decisive the other way. Notwithstanding that the property had 
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vested in the respondent, the adoption was held to be good, and 
the suit was dismissed. It was laid down in clear terms that “the 
right of the widow to make an adoption is not dependent on her 
inheriting as a Hindu female owner her husband’s estate”; and this 
dictum is supported by reference to the two cases already cited 
from the third and the thirty-fourth volumes of the Indian Appeals, 
both of them cases of joint property which had passed by survivor- 
ship. It necessarily follows, theif Lordships think, from this deci- 
sion, that the vesting of the property on the death of the last 
holder in someone other than the adopting widow, be it either 
another co-parcener of the joint family, or an outsider claiming 
by reverter, or, their Lordships would add, by-inheritance, cannot 
be in itself the test of the continuance or extinction of the power 
of adoption. If in Pratapsingh’s case the actual reverter of the 
property to the head of the family did not bring the power to an 
end, it would be impossible to hold in the present case that the 
" passing by inheritance to a distant relation could have that effect 
any more than the passing by survivorship would in a joint 
family. 

For these reasons, their Lordships are of opinion that the 
first line of reasoning upon which ‘the respondents seek to uphold 
the decision below must fail, and they think that the true principle 
must be found upon the religious side of the Hindu doctrine to 
which they have already adverted. 

Much reliance was placed by counsel for the first ndent 
on another Bombay case, Bhimabai v. Tayappa,® in which an 
apparently contrary result had been arrived at in 1913 by Batchelor 
and Shah, JJ. The property in question in’ this case was a waten 
estate which, under the provisions of the Bombay Hereditary 
Offices Acts of 1874 and 1886, did not pass by inheritance to the 
adopting widow on the death of her unmarried son, but vested in 
another member of the family, and for this reason the adoption 
was held to be bad. Unless there is something in the nature of 
watan property which makes the decision in Pratapsingh’s case in- 
applicable, their Lordships think that this case can no longer be 
regarded as authoritative. 

It being clear upon the decisions above referred to that the 
interposition of a grandson, or the son’s widow, brings the mother’s 
power of adoption to an end, but that the mere birth of a son 
does not do so, and that this is not based upon a question of 
vesting or divesting of property, their Lordships think that the 
true reason must be that where the duty of providing for the 
continuance of the line for spiritual purposes which was upon 
the father, and was laid by him conditionally upon the mother, 
has been assumed by the son and by him passed on to a grandson 
or to the son’s widow, the mother’s power is gone. But if the 
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son die himself son-less and unmarried, the duty will still be upon 
the mother, and the power in her which was necessarily suspended 
during the son’s lifetime will revive. 

There is, in their Lordships’ opinion, nothing in the Hindu 
Law which is contrary to this, and nothing in previous decisions 
of this Board which would induce them to hold otherwise. It 
is, they think, in accord with the acceptance by Mr. Ameer Ali in 
Pratapsingh’s case of the view that among Hindus the male line 
is not regarded as extinct, or a man to have died without issue 
until the continuation of the line by adoption is impossible (46 
I. A. at 107). It is also in their opinion supported by Lord 
Haldane’s judgment in Madana Mohena’s case, which has been 
much discussed, and to which they must now return. 

After referring to the conclusions come to by the Botnbay 
Full Court in I. L. R. 26 Bom. 526 the judgment proceeds:— 

Their Lordships are in agreement with the principle laid down 
in the judgment of the Full Court of Bombay as delivered by the 
learned Judge, and they are of opinion that, on the facts of the 
present case, the principle must be taken as applying so as to have 
brought the authority to adopt conferred on Adikonda’s widow to - 
an end when Brojo the son she originally adopted, died after 
attaining full legal capacity to continue the line either by the birth 
of a natural-born son or by adoption to him of a son by his own 
widow. 

Whether in order to bring this principle into play it is essential 
that the son’s widow should herself be clothed with the power of 
adoption is left open, and it is not necessary for their Lordships 
to consider this in the present case, as Bibhudendra died unmarried; 
the only question is as to the bearing of the passage cited on the 
facts now involved. 

For the respondents it is contended that the Board must be 
taken to have held that the mother’s power came to an end upon 
the attainmént by the son of what is called ceremonial compe- 
tence; that it did not depend upon his having in fact left a son 
or a widow, but merely upon his competence so to do. Bibhu- 
dendra, it is said, having died at the age of 201% years, must be 
regarded as a fully “competent” Hindu for all ceremonial pur- 
poses. He had not, it is true, attained legal majority, nor could 
he adopt or give authority to his wife to adopt without the consent 
of Government, but that, it is said, is immaterial; “ceremonial 
competence” is all that is necessary, and that should be ascribed to 
every Hindu of the age of 16. 

But, in the first place, their Lordships have had some difficulty 
in understanding exactly what this expression means. They have 
not been referred to any passage in the evidence bearing upon the 
matter, nor has any real light been thrown upon it in the argument. 
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The respondents would apparently suggest that ceremonial com- 
petence means no more than the age of discretion, and reliance is 
placed upon the judgment of this Board in Jumoona Dassya v. 
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adopt given by a husband who died at the age of 15 or 16 was 
valid, he having attained “an age which according to the law 
prevalent in Bengal is to be regarded as the age of discretion.” In 
Veerabhai Ajubhai v. Bai Hiraba,® it was contended that an adop- 
tion by a widow after the death of her son at the age of 15 or 16 
was invalid on the ground that he had “attained ceremonial com- 
petence.” Lord Lindley, in delivering the judgment of the Board, 
says:— 

A great number of authorities bearing more or less on this subject 
were cited, but so far as they went they appear to their Lordships 
to be rather in favour of than against the validity of the adoption. 
Certainly no authority was cited which shows it to be invalid. 
Assuming that it would be invalid if it were shown that Lalubha 
had attained ceremonial competence, their Lordships are not in a 
position to decide whether he had or had not attained it. There 
does not appear to be any fixed age at which a Hindu child attains 
such competence. Nor is there any proof that Lalubha had attained 
such competence in fact, or that he ever acted or was treated as 

-~ having attained it. 

The Subordinate Judge, himself a learned Hindu, considered it 
to be clear that Lalubha had not attained such competence, as he 
died 2 minor and unmarried, and the High Court came to the 
same conclusion. Their Lordships are not prepared to say that he 
had attained such competence in the absence af evidence or 
authority to that effect. 

It is, at least, noticeable that no suggestion seems to have 
been made in that case that the age of ceremonial competence meant 
no more than the age of discretion, and that among the “great 
number of authorities cited” the case from J. L. R. 1 Cal. did not 
find a place. The contention has been raised in several other cases 
in India, but their Lordships have been referred to none in which it 
has prevailed. 

An interesting note by Mr. Colebrooke is appended to the 
translation of the ‘“Dattaka-Mimansa,” Section IV, v. xxiii, a 
well-recognised treatise on the law of adoption. In it he enumer- 
ates the ceremonies which are requisite in the case of the twice-born 
classes. Of these the best known are that of the tonsure, which 


is performed in infancy, and the wpeyana, or investiture with the - 


sacred thread. The latter, which marks the second birth, can 

apparently be performed at any age between the fifth and the 

sixteenth years, and can therefore hardly be regarded as the test of 

ceremonial competence as a synonym of “full le gal capacity.” To 

these Mr. Colebrooke says, must be added “the ceremony which 
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precedes conception and marriage, which is the last of these sacra- 
ments,” He then refers to certain other postmarital ceremonies, 
but says that “these are not essential” (Stokes’s Hindu Law Books, 
p. 576 note). 

If their Lordships can regard this as authoritative, they would 
be inclined to the view that full ceremonial competence could 
hardly be attained without marriage, but it is not necessary for 
them so to decide in the present case. If the question ever becomes 
of importance hereafter, Hindu lawyers may quite possibly be able 
to throw further light on the matter. It is sufficient for their 
Lordships to say in the present case that neither the age of discretion 
nor such ceremonial competence as a Hindu boy may have acquired 
at 16 is an adequate interpretation of “full legal Capacity to continue 
the line,” as used in the judgment of the Board. There js certainly 
nothing in the case to suggest that any question as ceremonial 
competence was raised before the Board, nor, apparently, had it 
been considered in the High Court (see the case reported in 
I. L. R. 38 Mad. 1105). 


But in the second place, their Lordships think that the words 
“full legal capacity” cannot be dissociated from the rest of the 
passage cited, and that they cannot be taken as indicating a particular 
moment in the son’s life when the mother’s power is extinguished. 
The qualification that follows them shows that the continuance 
referred to is a continuance in one of two defined ways, “either by 
the birth of a natural son, or by the adoption to him of a son by his 
own widow”; and the test is to be whether these conditions exist at 
the time of the son’s death. The Passage under consideration is, 
in their Lordships’ opinion, clearly intended to be a re-statement 
in a more critical form of the conclusion to which the Bombay 
Court had come, and which was affirmed in the same sentence 
coly a few lines before, viz., that the power of adoption would be 
extinguished on the son’s death by the survival of either a grandson 
or the son’s widow. ‘There was no reason and, their Lordships 
think, no intention, to go beyond this. There is nothing in the 
judgment to suggest that the Board had in mind the case of a man 
who had died without leaving either a son or a widow, or that 
Lord Haldane was devising a formula which would cover such a 
case. It would be obvious that other considerations might come 
in and other authorities have to be conaidered. 


The question had in fact arisen in Bombay very shortly before 
the Full Court case, and one of the Judges who sat on the Full Court 
had been a party to the decision. There the son had died without 
issue at the age of 30, his wife having predeceased him, and it 
was held that on his death the mother could adopt. ‘The argument 
now advanced as to the attainment of ful] age and ceremonial 
competency was urged against the adoption, but was held to be 
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of no weight: Venkappa Bapu v. Jivaji Krishna. It was cited 
along with other cases in the argument before the Full Court, but 
no reference was made to it in the judgment, nor is there any word 
to suggest that its authority was questioned. Their Lordships are 
certainly not prepared to hold that this and other decisions of a like 
nature, none of which were referred to even indirectly in Lord 
Haldane’s judgment, were intended to be overruled-by him. More- 
over, in Bhoobun Moyeée’s case, which was the foundation of the 
decision in the Bombay Full Court, Lord Kingsdown made it clear 
that if Bhowanee Kishori, who died at the age of 24, and was 
evidently regarded as having attained full ceremonial competence, 
had not left a widow, the adoption by Chundrabullee would have 
been good. This dictum has stood unquestioned for well over half 
a century and it is too late now to suggest that it was merely 
obiter, and can be disregarded. 

' One more case must, their Lordships think, be referred to: 
Tripuremba v. Venkataratnam.” There one Venkata Somayajube 
died leaving a widow and a son Subanna, who apparently succeeded 
to his father’s estate. Subanna having died unmarried at the age 
of 25, his mother, with the consent of sapindas adopted. ‘The 
validity of the adoption was challenged by the nearest reversioner 
of Subanna. The trial Judge held it to be valid. His decision 
was reversed by the District Judge on the ground that Subanna 
had attained full legal capacity to continue the line within thé 
meaning of Lord Haldane’s judgment. On second appeal to the 
High Court, the Chief Justice, Sir W. Schwabe, was of opinion 
that the passage relied on by the District Judge was merely obiter 
dictum, and he held that the only test was whether the property 
was vested in the adopting widow. It is unfortunate, their Lord- 
ships think, that Pratapsingh’s case was not referred to in this 
connection. Wallace, J. thought that there could be no attainment 
of full legal capacity without marriage, and that the mother’s 
power would only be brought to an end if the son left a son or a 


widow. “The purpose of adoption,” he said, “is to perpetuate the 
line, and if the only son dies without leaving anyone to perpetuate 
the line, there seems no good reason for restricting the power of his 
mother to perpetuate it in the only way she can by adopting a son to 
her own husband.” With this last citation their Lordships find them- 
selves in complete agreement. They think that there is no founda- 
tion for the contention that a-mother’s authority to adopt is 
extinguished by the mere fact that her son has attained ceremonial 
competence, and they are satisfied that Lord Haldane had no 
question of this in mind. They are therefore of opinion that the 
second line of reasoning upon which the judgment of the High 
Court in the present case has been supported fails equally with the 
BL L R. 25 Bom. 306 PL L R. 46 Mad. 423 
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Cmi first. In their opinion, the Rani’s power of adoption under her 
—  husband’s authority was not exhausted at the death of Bibhudendra, 
1933 and the adoption of Amarendra was valid. 
AMARENDRA Their Lordships will therefore humbly advise His Maj 
Man Smoon that this appeal should be allowed, that the decree of the Hi 
Gary Court dated January 29, 1930, and the decree of the Subordinate 
v. Judge, dated November 30, 1925, should be set aside, and the suit 
SANATAN instituted by Banamali Singh dismissed. The appellants will be 


SoH entitled to their costs throughout. 
S George 5 Appeal allowed 
rowan _ Hy. S. L. Polak—Solicitor for the appellants. 


Barrow, Rodgers and Neville—Solicitors for the respondents. 


MUTSADDI LAL (Opposite party) 





A versus 
T SULTAN (Applicent)* 
Civil Procedure Code, Section 144—Applicability of—Variation or 
March 7 reversal—By whom—Execution proceedings—Variation of decree 
apne- a under private compromiso—W bether application under Section 144 
SouenieN: maintainable—Section 47—Execution court—Whether empowered 


Cc J. to consider language of preliminary decree. 

Trom, J. The variation or reversal of a decree contemplated by Section 
144 C. P. C. is that made either by the court itself in the exercise 
of its inherent jurisdiction of reviewing its own order or by a 
superior court interfering in appeal or revision or perhaps by 
another court passing a preliminary decree. The section cannot 
possibly contemplate the variation or reversal of a decree under a 
private compromise entered into by the parties whether out of 
court or in the course of an execution proceeding. Gobsrdben Das 
vy. Deu Dayal, 1932 A. L. J. 365 reked on. 

The court cannot in an execution proceeding following upon 
the final decree consider the language of the preliminary decree, 
if it is at variance with that of the final decree. 

Fist APPEAL from a decree of Panprr Pran NATH AGA, 
First Subordinate Judge of Saharanpur. 
B. Malik for the appellant. 
Bhagwati Shankar for the respondent. 
The judgment of the Court was delivered by 
Sulaiman, C. J. SULAIMAN, C. J.—This is an appeal by the decree-holder 
Mutsaddi Lal from an order passed by the court below on an 
application made under Section 144 of the Code of Civil 
Procedure. . 
The facts of this case are somewhat complicated and admit- 
tedly there has been a tangle. 
Suit No. 30 of 1911 was first instituted on the basis of a 
4 ee l *F. A. 446 of 1929 
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mortgage deed against the respondent Sultan, who was then a Gm 
minor, and a number of other defendants. An ex parie decree ~~ 
was obtained by- the mortgagee which was put in execution and 
part of the mortgaged properties was sold at auction and pur- Mormsor Lat 
chased by the decree-holder himself. are 


After this execution sale, suit No. 211 of 1917 was fled — 
by Sultan and three others for a declaration that the previous Se C. J. 
decree was not binding upon them inasmuch as they had not been 
properly represented. This litigation terminated in favour of 
` Sultan, it being held that the previous decree was not binding upon 
him at all; but the previous decree was maintained as against his 
co-plaintiffs. The result therefore was that the previous decree 
and sale stood good as against the shares of all the defendants 
except Sultan, whereas they were null and void as against Sultan. 

Therdecees holder then applied that the previous mortgage 
suit should be revived as against Sultan. The suit was again 
fought out. Sultan pleaded that some of the items included :n 
the mortgage money were not supported by legal necessity. The 
finding this time was that the total amount of the mortgage money 
was only Rs.1,353 together with some costs and future interest. 
A preliminary decree was passed on August 7, 1918 against Sultan 
for the last mentioned amount and for the sale of the entire mort- 
gaged property in case of non-payment. The list attached to 
this decree apparently gave the entire mortgaged property and not 
only the half share of Sultan. But later on a final decree was 
prepared on July 19, 1918, for the consolidated sum of Rs.2,405. 
This decree directed the sale of the half share in the mortgaged 
property. But the whole of the amount found due against Sultan 
was entered as the mortgage money. ‘This decree became final and 
no appeal was preferred from it. 

A third suit was then started by the decree-holder purchaser 
Mutsaddi Lal for possession of half of the estate -belonging to the 
mortgagors other than Sultan because the decree-holder apparently 
had failed to obtain possession of the property purchased by him 
at auction. This suit came up to the High Court which decided 
on May 27, 1926, that the sale of the half eira of the defendants 
other than Sultan was perfectly good and that only the half share 
of Sultan had been released. The learned Judges clearly stated 
that in their opinion the decree obtained by Mutsaddi Lal was 
still in force and his purchase of one-half of the property had 
never been set aside and they further held that the court which 
decided the mortgage suit in 1918 had no jurisdiction to interfere 
with the previous sale of 1911 in respect of a portion of the pro- 
perty which was not in suit before it. Apparently the description 

e property as given in the preliminary decree only was placed 
before the learned Judges and their attention was not drawn to 
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Crm, the different description in the final decree. Anyhow, as between 
~~.  Mutsaddi Lal and Sultan it was definitely held by the final 
PP appellate court that the previous sale of 1911 as regards the half 
Mursappr La of the property stood good and the court had no jurisdiction in 
7 the subsequent mortgage suit to direct the sale of that property 


oe over again. 
Suleiman, C. J. In pursuance of the final decree in his favour Sultan deposited 


Rs.2,340 on March 4, 1923, in the mortgage suit. In the course of 
the execution proceedings the parties came to some settlement for 
the payment of a lump sum and a joint application was presented 
in which it was stated that if the objector paid Rs.175 within a 
certain time, the entire mortgaged property might be redeemed 
and released and that the execution case might be struck off on the 
satisfaction of the entire amount. The amount was deposited 
within the time fixed. 

Sultan now claims that having fulfilled the terms of this 
compromise and deposited the amount in time he is entitled to 
get possession not only of his half share but even the original 
shares of his co-mortgagors. It is this dispute which has led to 
the present proceeding. Prior to this Sultan made an attempt to 
apply under Section 47 in suit No. 104 of 1921 for recovery of 
possession but his application was rejected. 

The learned Subordinate Judge has held that there are some 
contradictory orders inter partes. But although he is unable to 
interfere with the order rejecting the application under Section 47 
in suit No. 104 of 1921 he felt himself bound by the compromise 
in suit No. 30 of 1911. He has accordingly held that because 
the entire money under that decree has been deposited, the mort- 
gagor is entitled to get back the entire mortgaged property. He 
is of opinion that the effect of this compromise in suit No. 30 of 
1911 is practically to nullify the decree of the High Court in suit 
No. 104 of 1921. 

The decree-holder has come up in appeal and the first point 
urged on his behalf is that Section 144 of the Code of Civil Pro- 
cedure has no application to the facts of this case. We think 
that this preliminary objection is wellfounded. Section 144 of the 
Code of Civil Procedure can apply only where and in so far as the 
decree is varied or reversed and the court of first instance is asked 
to order restitution. Obviously the variation or reversal of a 
decree contemplated by the section is that made either by the court 
itself in the exercise of its inherent jurisdiction of reviewing its 
own order or by a superior court interfering in appeal or revision 
or perhaps by another court passing a declaratory decree. It can“ 
not possibly contemplate the variation or reversal of a decree under 
a private compromise entered into by the parties whether out of 
court or in the course of an execution proceeding. It has been 
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recently held by a Full Bench of this Court in Gobardhban Das v. Cn 
Dau Dayal that the execution court has no power to pass an order —— 
substituting a compromise entered into by the parties for the aad 
decree originally passed by it. The function of the execution Mursapor Lat 
court is to execute the decree as it finds it and not to add to it or 
‘vary it or in any way modify it. As a matter of fact the court 
did not in so many terms substitute this compromise for the Salemes, C. J. 
original decree. It merely ordered that the application for 
execution should be struck off as referred to in the compromise. 
In any case we are unable to hold that the effect of this private 
compromise of the execution proceedings was to nullify either the 
original decree in suit No. 30 of 1911 or in any way to nullify 
the decree of the High Court in suit No. 104 of 1921. The 
application under Section 144 of the Code of Civil Procedure 
was therefore altogether misconceived. 

The learned advocate for the respondent has urged that the 
application of Sultan although professedly made under Section 144 
of the Code of Civil Procedure might be treated as an application 
for execution of the final mortgage decree dated July 19, 1918. 

As has been pointed out above this final decree directs the 
sale of only half of the entire mortgaged property. We cannot 
in an execution proceeding following upon the final decree con- 
sider the language of the preliminary decree, if it is at variance 
with that of the final decree. The applicant Sultan is not entitled 
to claim the whole of the entire mortgaged property in execution 
of the final decree dated July 19, 1918, until .that decree is 
amended. 

There is one unfortunate circumstance which must be 
mentioned. When the mortgage suit was decreed against Sultan 
the entire mortgage money was found to amount to about 
Rs.2,405 including costs. The judgment-debtor deposited prac- 
tically the whole of this amount minus what had been given up 
under the private arrangement by the decree-holder. It was not 
only half of the mortgage money which was paid. One would 
have thought that when part of the property had been already 
purchased by the decree-holder and he was going to retain that 
property, there might well have been a rateable distribution. The 
effect of this may be to drive the judgment-debtor to an applica- 
tion for review of the final decree so as to bring it in conformity 
with the preliminary decree; such a course might re-open the 
whole question again. Let the case be put up again for hearing 
on March 21, 1933. 

We allow the appeal and setting aside the order of the court 
below send the case back to that court for the disposal of the 
execution matter. The parties will bear their own costs of the 
appeal. _ Appeal allowed 


71932 A. L. J. 365 


Y. 
SULTAN 
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Crm. FULL BENCH 
15 SHYAM LAL (Defendant) 
a a VETSHS . 
April 26 SHYAM LAL (Plaintiff) * j 
Surinean, Chh Procedure Code, Or. 23, R. 3 end Sec. 375—Compromise—Pert of 


_ Gi. it not relating to suit but incorporated into the operative portion 
Moxa, J. - _ Decree passed m terms of compromise—Decree valid and passed 

within jurisdiction. 

Even in cases where a part of the compromise does not, strictly 
speaking, relate to the suit and nevertheless the court decides that 
it relates to the suit and incorporates it into the operative portion 
and passes a decree in terms of it, the decree is not a nullity and 
not one passed without jurisdiction, but would be binding upon 
the parties to the decree and its validity cannot be questioned in 
the execution department, nor can any title derived under it be 
attacked. 

Mobhibullab v. Imami, [1887] I. L. R. 9 All. 229 and Raghu- 
bans Mani Singh v. Mabsbir Singh, [1905] I. L. R. 28 All. 78 
referred to. 

` The expression “so far as it relates to the suit” as used in Sec. 

375 of C. P. C. is somewhat wider than the expression “so far as 
relates to so much of- the subject-matter of the suit as is dealt 
with by the compromise”. 

So lang as the compromise relates to the suit the court has full 
authority under Or. 23, R. 3 to pass a decree in terms of it even 
though it might not have, strictly speaking, formed the subject- 
matter of the suit. 

Where the court has jurisdiction to deal with the property 
having regard to its nature, charecter and valuation, the mere fact 
chat it was not originally included in the plaint would not oust 
the jurisdiction of the court when it was acting upon the eee 
of the parties. 

SECOND APPEAL from a decree of Panprr Pran NATH AGA, 
Additional Subordinate Judge of Moradabad, confirming a decree 
of Manaraya BAHADUR Lar, Munsif of Chandausi. 

Panna Lal for the appellant. 

S. N. Seth for the respondent. 

The judgment of the Court was delivered by 

- Galatmen, C. J. SULAIMAN, C. J.—This has been referred to a Full Bench 
: because of certain important questions of law which arise in it. 

It appears that Sahu Shyam Lal instituted suit No. 125 of 1923 

in the court of the Subordinate Judge of Moradabad for dissolution 
of his partnership with Kalyan Das and others. On December 
25, 1923 the parties compromised their dispute and a written com- 

*S. A. 201 of 1930 $ 
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promise was filed in court. Under this compromise, apart from Cx 
the liability to pay Rs.1,000, the defendant agreed that Rs.1,500 -7 
were further due to the plaintiff from the defendant and he agreed es 
to pay the amount in annual instalments of Rs.150 each spread Suvam Lax 
over 2 number of years. It was also provided that in default of eat to 
payment of any instalment, the whole of the amount would be-` “7A 
come due and would be payable with interest at 1 per cent. per Sxletmen, C. J. 
mensem and it further provided that the property specifically 
mentioned in the compromise would remain (makfs and mnarbun) 
hypothecated and mortgaged for the amount due to the plaintiff 

and that the defendant shall not transfer or encumber the same 

property and that in case of breach of any of the conditions the 

plaintiff would be entitled to realise the amount by sale of the 

aforesaid property by execution of this decree without bringing 


a fresh suit. 


The court passed a decree in terms of this compromise and 
incorporated the whole of the compromise into the decree. It may 
be noted that this compromise was neither registered nor was it 
attested as a mortgage-deed would be. 

Subsequently one Gopal Ram brought a money suit No. 439 
of 1926 against Kalyan Das and others and obtained a decree. 
After attaching the property ‘mentioned in the previous decree 
he proceeded to execute his decree by sale of the same. Sahu 
Shyam Lal applied that his charge over the property should be 
declared at the time of the auction. This request was granted. 
The auction sale in execution of Gopal Ram’s decree took place 
with the announcement of the encumbrance and the property was 
purchased for Rs.14 by Munshi Shyam Lal who is a different 
person from Sahu Shyam Lal. 

When Sahu Shyam Lal executed his decree in suit No. 125 
of 1923 by sale of this property Munshi Shyam Lal, the auction 
purchaser, objected, but his objection was disallowed and the pro- 
perty was again sold at auction in execution of Sahu Shyam Lal’s 
decree and the property was purchased by Sahu Shyam Lal for 
Rs.550. 

The present suit was instituted by Munshi Shyam Lal prin- 
cipally against Sahu Shyam Lal for a declaration that the purchase 
made by him previously was good and that the property was vested 
in him and that the present purchase by Sahu Shyam Lal was 
invalid and not binding upon him. 

Both the courts below have decreed the suit in favour of the 
plaintiff, holding that the compromise in suit No. 125 of 1923 
was in the nature of creating a mortgage on immovable property 
and not being registered was inadmissible in evidence and the 
court acted without jurisdiction in so far as it created a mortgage 
on immovable property. It was held that all subsequent proceed- 
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ings including the auction purchase by Sahu Shyam Lal were null 
and void. Sahu Shyam Lal has come up in appeal to this Court 
and challenges the finding of the courts below. 

It is quite obvious that if the court had no jurisdiction to 
incorporate any part.of the compromise into the decree, the decree 
would be stra vires and therefore void and a nullity and the 
auction purchase would fall with it. On the other hand if the 
court had jurisdiction to entertain the compromise then even if ic 
acted in an irregular manner or acted illegally or committed an 
error of law the decree when passed would be one passed with 
Jurisdiction and binding on the parties unless set aside in appeal 
or by way of review of judgment. 

It is possible to conceive of cases where a civil court would not 
have jurisdiction to pass a decree even if it is based on a compro- 
mise between the parties. For instance, a small cause court may 
not have jurisdiction to deal with the rights of immovable pro- 
perties or a revenue court may not have jurisdiction to deal with 
immovable property or even 2 Munsif’s court may not have 
pecuniary jurisdiction to deal with properties of higher valuation 
or again a civil court may not have jurisdiction to deal with 
matters which are exclusively the jurisdiction of the revenue 
courts. On the other hand, it appears to have been contemplated 
by the Legislature that there may be matters which are irrelevant 
to the suit and should be ignored by the court and only such 
matters as relate to the suit be incorporated in the decree. 

Order XXII, Rule 3 of the Civil Procedure Code provides 
that where it is proved to the satisfaction of the court that a suit 
has been adjusted wholly or in part by any lawful agreement or 
compromise or where the defendant satisfies the plaintiff in respect 
of the whole or any part of the subject-matter of the suit, the 
court shall order such agreement, compromise or satisfaction to be 
recorded in the agreement and shall pass a decree in accordance . 
therewith so far as it relates to the suit. These words appeared 
in the old Section 375 but the section proceeded to add 

and such decree shall be final so far as relates to so much of the 
subject-matter of the suit as is dealt with by the agreement, 
compromise or satisfaction. 

It seems to us that the expression “so far as it relates to the 
suit” is somewhat wider than the expression “so far as relates to so 
much of the subject-matter of the suit as is dealt with by the 
compromise”. It is certainly possible to conceive of the matters 
which may not, strictly speaking, be the subject-matter of the 
suit itself as brought and yet they may relate to the suit. It 
therefore follows that so long as the compromise relates to the suit 
the court has full authority under this rule to pass a decree in 
terms of it even though it might not have, strictly speaking, formed 
the subject-matter of the suit. 
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Similarly there is nothing in Section 2 of the Civil Procedure cm 

Code which defines the decree which would prevent the court — 
from passing a decree in terms of the compromise which nes 
relates to the suit although it may not be called the subject- siriu Lat 
matter of the suit. All that it requires is that the court may v. 
determine the right of the parties in regard to all or any *#™4™ lar 
matter in controversy in the suit, viz., matters that may be Swlemes,C. J. 
in controversy in the suit and matters that may be brought in by 
the parties. If the property has not been included in the suit it 
can be so included by a proper amendment of the plaint. The 
court would therefore have proper jurisdiction to deal with it. 
The fact that the court deals with it before going through the 
formality of amending the plaint would be an illegality or non- 
compliance with provisions of second schedule, and not necessarily 
a question of jurisdiction. Where the court has jurisdiction to 
deal with the property having regard to its nature, character and 
valuation, the mere fact that it was not originally included in the 
plaint would not oust the jurisdiction of the court when it wus 
acting upon the agreement of the parties. 

No doubt it is the duty of the court to see that although the 
whole of the compromise between the parties is recorded, the 
operative portion of the decree is confined to that part only which 
relates to the suit. This point was emphasized by their Lordships 
of the Privy Council in Hemanta Kumari Debi v. Midnapur Zamin- 
dari Co’. Following the observations made by their Lordships 
of the Privy Council on page 495, we think that a perfectly 
proper and effectual method of carrying out the terms of this section 
would be for the decree to recite the whole of the agreement and 
then to conclude with an order embodying those matters which 
relate to the suit, or it could introduce the agreement in a schedule 
to the decree; but in either case, although the operative part of 
the decree would be properly confined to the actual subject- 
matter of the then existing litigation the decree taken as a whole 
would include the agreement. 

It is incumbent on courts to follow this direction and to see 
that the final order passed by the court is correct. But it does not 
necessarily follow that if the court does not strictly follow this 
direction, it is acting without jurisdiction. 

In some cases it may be very easy to spilt up the compromise 
into two parts—the first which relates to the suit and the second 
which does not relate to the suit, and then it would be very easy 
for the court to incorporate into the operative portion of the order 
the part which relates to the suit, and to exclude the other which 
does riot relate to the suit. On the other hand, there can be a 
compromise which mixes up various matters in such a way as to 
make it impossible to separate the part which exclusively relates 

. TL L R. 47 Cal 405 
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to the suit and another part which does not so relate to the 
suit. It will therefore be the duty of the court to decide 
which relates to the suit and which does not relate to it. Such 
a question obviously is a question of law to be decided by the 
court which is called upon to pass a decree on a perusal of the 
compromise. The court in deciding this matter may err, but the 


. court would have jurisdiction to decide a point of law wrongly. 


Except in cases where the court had no jurisdiction to entertain 
the matter at all, 2 wrong decision would make the decree valid 
and binding on the parties. No doubt there has been some con- 
flict of opinion on this point. It was held in the case of Mobibullab 
v. Imam? that a court had jurisdiction to award to the plaintiff 
a larger amount than was claimed if the amount is decreed on a 
compromise between the parties. In a later case in Raghubens 
Mani Singh v. Mabsbir Singh? there was an observation at pp. 
80-81 which was in the nature of an obiter dictum that the decree 
of.a court will be enforcible as a decree only so far as it relates 
to the subject-matter of the suit. The learned Judges were not 
called upon to decide whether if the court wrongly decided that a 
certain agreement related to the suit and passed a decree on it the 
decree would be a nullity and would not be binding on the parties 
to it. The view which has prevailed in Madras and also in Oudh 
seems to be to the effect that even though it incorporates some part 
of it which did not, strictly speaking, relate to the suit, it would 
nevertheless not be ultra vires. On the other hand, the earlier 
Calcutta and some cases of the Punjab Chief Court seem to lay 
down that a court could not pass a decree in terms of the com- 
promise which do not relate to the suit. 

We think that even in cases where a part of the compromise 
does not, strictly speaking, relate to the suit and nevertheless the 
court decides that it relates to the suit and incorporates it into the 
operative portion and passes a decree in terms of it, the decree is 
not a nullity and not one passed without jurisdiction, but would 
be binding upon the parties to the decree and its validity cannot 
be questioned in the execution department, nor can any title 
dertved under it be attacked. In this view of the matter it is not 
necessary for us to consider the question whether the compromise 
did or did not attempt to create a mortgage. Prima facie, having 
regard to the language used and the intention that the property 
shall not be liable to be transferred or encumbered so as to pre- 
judice the plaintiff it was in the nature of a mortgage. ‘The mere 
fact that it was not registered or not properly attested would not 
make 2 document inadmissible, but we think it is not necessary to 
express any final opinion on the point in this case. 

It has been contended before us that inasmuch as the court 


has merely ordered that the decree should be passed in terms of 
*[1887] L L R. 9 AIL 229 *[1905] L L. R. 28 AH. 78 
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the compromise it was not necessary to incorporate the whole of 
the compromise into the operative portion of the decree. No 
doubt the lower court intended to incorporate the'whole of the 
compromise into the operative part of the decree as was actually 
done when the decree was prepared. We might also add that even 
if our view had been different, we would not have readily accepted 
the contention that the direction that the money decree to be paid 
in instalments should be realized in case of default by sale of the 
property specified in the execution department would necessarily 
be a provision which would amount to an agreement not relating 
to the suit. 
We accordingly allow the appeal and setting aside the decree 
of the court below dismiss the suit with costs throughout. 
Appeal allowed 


KARAN SINGH AND OTHERS 
versus 
EMPEROR* 

Penal Code, Section 498—Offence under—When not committed—Wife 
of Mobammedan—Renounces ber religion and accepts faith of ber 
lover—Accused take ber away from ber father’s house. 

A Mohammedan marriage is immediately dissolved on one of 
the parties to that marriage renouncing the faith of Islam. 

Where the wife of 2 Mohammedan, who had neglected and 
abandoned her, after renouncing her religion and accepting the 
faith of her lover, left her father’s house accompanied by the 
accused (lover and two others) and began to live with her lover, 
held, that as the woman had ceased to be the wife of the Moham- 
medan, the accused were at liberty to take her away from the 
house of her father without committing an offence under Section 
498 of the Penal Code. 

Amin Beg v. Saman, I. L. R. 33 All. 90 followed. 

CRIMINAL REVISION from an order of BABU GANGA PRASAD 
VERMA, Additional Sessions Judge of Cawnpore. 
Shembhu Nath Seth for the applicants. 
M. Waltullah (Assistant Government Advocate) for the 

Crown. 

The following judgment was delivered by 

Youn, J.—This is an application in revision against the order 
of the Additional Sessions Judge of Fatehpur, whereby he dismissed 
an appeal from the decision of a first class Magistrate. The appli- 








Young, J. 


cants, Karan Singh, Indrajit Singh and Mst. Paragia were charged ` 


under Section 498 of the Indian Penal Code for taking or enticing 
away the wife of one Ahmad Husain with intent that she might 
have illicit intercourse with another man. ‘The learned Magistrate 
"Cr Rev. 953 of 1932 
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found all the three accused guilty and sentenced Karan Singh to 
one year’s rigorous imprisonment and a fine of Rs. 50, Indrajit 
to a fine of Rs. 25 and Mst. Paragia to a fine of Rs. 10. The 
learned Additional Sessions Judge upheld the convictions and 
sentences, and all the three accused apply in revision to this Court. 
A woman named Mst. Bawwa, aged 20 years, was married to 
one Ahmad Husain, at Muhammadan. Ahmad Husain, however, 
did not appreciate his wife, neglected her, and left her. At the 
time of the alleged offence Mst. Bawwa was living with her father, 
one Ramzani. Mst. Bawwa met Karan Singh: it was a case of mutual 
attraction. Further Mst. Bawwa was unhappy, situated as she 
was, and she made up her mind to leave her father and go and 
live with Karan Singh. Before she did that, however, on May 
4, 1932 she thought it proper to renounce her religion as a Muham- 
madan and accept the faith of Karan Singh. She lodged a written 
application on that day with the Secretary of the local branch of the 
Arya Samaj. In that application she said that she was acting of her 
own free will without compulsion; that she hated Islam and loved 
the principle of the Vedic faith, and that she wished to be con- 
verted to the Arya Samaj. On May 6, she left the house of her 
father accompanied by the three accused and went to Karan Singh’s 
house where she has been living ever since. On August 2, 1932 
Ramzani, the father, filed the present complaint. It is to be noted 
that from beginning to end no one has ever heard of Ahmad 
Husain in this matter. He takes not the slightest interest 
apparently in what his wife does or where she lives. 
- Tt has been strongly contended by Mr. Shambhu Nath Seth, 
on behalf of the applicants, that Ahmad Husain could not file a 
complaint in this matter in that on August 2, 1932 he was not 
the husband of Mst. Bawwa. Mst. Bawwa, he contends, had re- 
nounced the faith of Islam definitely and clearly on May 4, 1932, 
and such renunciation according to Muhammadan law, terminated 
the marriage on that date. He further contends that as Ahmad 
Husain himself could not file the complaint, the father of the girl 
could not do it on his behalf. I think there is a good deal to be 
said for this argument. I do not, however, need to decide the 
question for if the law point as to renunciation is sound, and it is 
established that the marriage was dissolved on May’4, it is obvious 
that the three accused on May 6 could not be guilty of enticing or 
taking away Mst. Bawwa, the wife of Ahmad Husain. It has 
been settled by this Court in Amin Beg v. Semen’ that a Moham- 
madan marriage is immediately dissolved on one of the parties to 
that marriage renouncing the faith of Islam. That Mst. Bawwa 
renounced the faith of Islam on May 4 is clear. There can be no 
doubt that the application was not made for the purpose of this 
case as on May 4 no charge had been made and none was con- 
*L LR. 33 All 90 
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templated. She therefore ceased to be the wife of Ahmad Husain Cananat 
on May 4, and so the three accused were at liberty to take her —— 
away from the house of her father on the 6th. without committing wars 
an offence under Section 498 of the Indian Penal Code. On this Karar Smon 
ground alone I am satisfied that the application in revision must v. 
be allowed. I accordingly set aside the conviction and sentence ERR 
and cancel the bail bonds. The fines, if paid, will be refunded Yorsg, J. 
to the three accused. 

Application allowed 
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Criminal Trial—Magistrate commits certain persons to sessions— Feb. 13 





Subsequently applicant examined øs prosecution witness—Af ter 
applicant’s examination be ts challened by police—Procedure Bayrar, J. 
objectionable. 

Certain persons were placed on their trial for theft before a 
Magistrate, who committed them to the court of session. Sub- 
sequently the present applicant was examined as a prosecution 
witness and his statement was also sent to the court of session 
as a supplementary statement. After the applicant had been 
examined as a prosecution witness the Prosecuting Inspector 
presented an application praying that the applicant be put on 
trial under Section 457 I. P. C., and the Magistrate took cogniz- 
ance of the case. Held, that the procedure adopted created a 
suspicion that a trap was laid for the applicant into which he fell 
and such procedure should not be countenanced, and the order of 
the Magistrate taking cognizance of the case should be set aside. 
Easatnlla Mien v. Emperor, 76 I. C. 1031 apphed. 

CRIMINAL Revision from an order of Basu SaruP NARAIN, 
Additional Sessions Judge of Etah. 

Vishwa Mitra, Hari Pal Varsbini and J. K. Srivastava for the 
applicant. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. . 

The following judgment was delivered by 

Baypat, J—The facts of this case are that on the night Bajpai, J. 
between July 13 and 14, 1932, a theft was committed at the house 
of the Prosecuting Inspector at Etah. In the course of investiga- 
tion the police recovered a large portion of the stolen property 
from the house of several Ahariyas. After completing the in- 
vestigation 13 persons were challáned and placed on their trial 
before Ch. Raghuraj Singh. He committed them to the court 
of session. One Chunni Lal was subsequently examined as a 
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prosecution witness and his statement was also sent to the court of 
session as a supplementary statement. After Chunni Lal had been 
examined as a prosecution witness Mr. K. N. Bhargava, the Prose- 
cuting Inspector (it may be mentioned that this is not the Prose- 
cuting Inspector at whose house the theft took place) presented a 
petition before Ch. Raghuraj Singh that after going through the 
entire record it was obvious that Chunni Lal had either committed 
theft along with other accused or retained the goods knowing 
them to be stolen and the guilty knowledge of Chunni Lal was 
apparent. He, therefore, prayed that Chunni Lal be put on a 
trial under Section 457 as the stolen property was recovered from 
his possession within 24 hours of the occurrence. Chunni Lal 
himself was not challaned by the police when the case against the 
others was going on, and this application was made only after the 
case against the others had been sent to the court of session. The 
Magistrate upon this application of the Prosecuting Inspector took 
cognizance of the case under Section 457 I. P. C. and directed 
Chunni Lal to be taken into custody unless a bail of Rs.1,000 was 
furnished. 

Chunni Lal went in revision to the learned Sessions Judge 
before whom it was urged that the report of Mr. Bhargava, the 
Prosecuting Inspector, was not a report within the meaning of 
Clause (b) of Section 190 Cr. P. C. Another objection was taken 
that Ch. Raghuraj Singh is only a treasury officer and although 
he may have had jurisdiction to try the case which he had 
committed to the court of session by reason of the fact that the 
District Magistrate has the power to transfer any case even to a 
treasury officer but Ch. Raghuraj Singh had no jurisdiction to take 
cognizance under Section 190 Cr. P. C. inasmuch as he is neither 
a Presidency Magistrate nor a Sub-Divisional Magistrate nor any 
other Magistrate specially empowered in this behalf. ‘This objec- 
tion was repelled by the learned Sessions Judge on the ground 
that under the orders of the District Magistrate the case had been 
transferred to the court of another Magistrate and so no prejudice 
seems to have been done to the accused. 


In revision before me these two points along with another 
have been reiterated. I am of the opinion that the application 
by Mr. Bhargava, the Prosecuting Inspector, of September 12, 
1932, is a report in writing made by a police officer and no criticism 
can be reasonably levelled on that score. As to the second point 
that the treasury officer had no jurisdiction to take cognizance of 
the case against the applicant, my attention has been drawn by the 
learned Assistant Government Advocate to Section 529, Clause 
(c) Cr. P. C. which lays down that if a Magistrate not empowered 
by law to take cognizance of an offence under Section 190, Sub- 
section 1, Clause (a) or (b) erroneously and in good faith does 
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take such cognizance, his proceedings shall not be set aside merely Canaan 
on the ground of his not being so empowered. ‘This is a complete ~ 
answer to the applicant’s objection, and like the learned Judge”? 
I am of the opinion that no prejudice has been done to the accused Crowa Laz 
inasmuch as Ch. Raghuraj Singh is not in charge of the case now v. 
but the case has been transferred to another Magistrate. The third ee 
objection, however, has great deal of force. While the case Bajpet, J. 
against the Ahariyas was proceeding Chunni Lal probably avoided 
to give evidence. Upon the materials in possession of the police 
they were of the opinion that -no case had been made out against 
Chunni Lal and they, therefore, did not challan him. I have 2 
shrewd suspicion that when that case was over it was represented 
to Chunni Lal who was afraid to give evidence that he should 
entertain no fear and should come forward and give evidence in 
the case on behalf of the prosecution. He agreed and gave 
evidence which, as I find from the judgment of the Sessions Judge 
in the case against the Ahariyas, was utilised by the prosecution 
and believed by the Judge. I cannot, therefore, escape the con- 
viction that possibly a trap was laid for Chunni Lal into which ` ` 
he fell and I cannot countenance such a procedure. In the case 
of Easatulla Mion alias Pramanik v. Emperor: it was held by the 
Calcutta High Court that to order 2 fresh enquiry against a dis- 
charged co-accused after examining and cross-examining him as 
a prosecution witness and thus gathering from his own mouth 
the evidence against him is contrary to the traditions of justice 
in criminal courts. The facts of that case are somewhat distin- 
guishable from the facts of the present case; for whereas in the 
Calcutta case the accused against whom action was taken by means 
of a further enquiry was discharged by the court itself, in the pre- 
sent case no discharge was effected by the court but the police had 
_ taken action against Chunni Lal under Section 169 Cr. P. C. The 
unfairness, if it can be called unfairness, is of the police and not 
of the court as perhaps in’ the Calcutta case. The principle, 
however, in both seems to be same and, as I said before, this 
practice, wherein there can be a suspicion of entrapping an unwary 
person, should be discouraged. ‘The result is that I allow this È 
application, set aside the order of Ch. Raghuraj Singh, dated 
September 12, 1932, taking cognizance of a case under Section 457 
I. P. C. against Chunni Lal. The bail bond executed by him will 
be cancelled. 

Application allowed 
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MADHO LAL AND ANOTHER (Plentiffs) 
Versus 

DULI CHAND AND ANOTHER (Defendants) * 

Civil Procedure Code, Section 47—Applicability of—Order declaring 
decree satisfied—Application to beve order reviewed or reconsidered 
—Nature of. 

Section 47 is applicable to execution proceedings as much after 
an order has been passed declaring the decree satisfied as before 
an order has been made to that effect. Where a decree has been 
held to have been discharged and one of the parties comes to the 
court on the ground that the order has been wrongly passed and 
should be reviewed or reconsidered, the case would fall under Sec- 
tion 47 C. P. C. In execution of his simple money decree the decree- 
holder attached a mortgage decree in favour of the judgment- 
debtor, and brought the mortgage decree to sale and purchased 
it himself. ‘The balance of the simple money decree was satisfied 
by sale of a house belonging to the judgment-debtor. The decree- 
holder proceeded to execute the mortgage decree and the mortgaged 

was sold to a third party for a sum in excess of that for 
which the decree-holder originally purchased the mortgage decree. 
At this stage the judgment-debtor made an «pplication to the 
effect that the execution proceedings against him had resulted in 
the sale of a property which should not have been sold, and that 
the decree-holder was liable to refund the difference between the 
sum realised by executing the mortgage decree and the sum for 
which the decree-holder originally purchased the mortgage decree. 
Held, that the application was in substance an application relating 
to execution, discharge or satisfaction of a decree and fell within 
the purview of Section 47 C. P. C. : 
EXECUTION SECOND APPEAL from a decree of P. L. Govi 

Eso., Subordinate Judge of Muzaffarnagar, confirming a decree | 

of PANDIT SURESH CHANDRA CHATURVEDI, Munsif. 


K. N. Kati», S. K. Dar and S. N. Gupte for the appellants. 
Vishwa Mitra for the respondents. 


The judgment of the Court was delivered by ~ 


MUxERJI, J.—These are two second appeals which arise out 
of the following facts:— = 

The facts will be stated in so far as they are necessary for the 
disposal of these appeals and no further. 

A firm Madho Lal Chiranji Lal, which would be described 
hereafter by the term firm, held a simple decree for money against 
one Chiranji Lal Mistry, whom it will be convenient to refer 
hereafter as the Mistry. The money decree was for Rs.1378-14-0 
and bore No. 21 of 1927. The Mistry bad a mortgage decree 
passed in his favour against one Dulichand, being No. 134 of 

"F. $. A. 992 of 1931 
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1927. The decree was for a considerable amount, namely, for 
Rs.3,402-8-6. De us 

The: firm in execution of its money ~-decree attached the 
decree No. 134 of 1927 held by the Mistry. Under the procedure 
as laid down in the Code of Civil Procedure of 1908, the decree 
attached should have been executed, and the money thus realised 
should have been credited towards the decree held by the firm. 
What however was done was to bring the decree No. 134 of 1927 
to sale. It was sold for Rs.500 and purchased by the firm. 

The court executing the simple money decree and selling the 
mortgage decree found some difficulty in confirming the sale for 
Rs.500 inasmuch as the decretal amount covered by the mortgage 
decree was over Rs.3,000. One of the members of the firm, 
namely, Chiranji Lal, filed an affidavit to assure the court that the 
property mortgaged and ordered to be sold by the decree No. 134 
of 1927 was not worth more than Rs.500. The sale was accord- 
ingly confirmed and the simple money decree No. 21 of 1927 was 
executed for the balance. In execution of this. simple money 
decree the Mistry’s house was sold. The sale proceeds satisfied 
the balance of the decree and whatever remained as the surplus was 
handed over to the Mistry. 

The firm having purchased the mortgage decree, proceeded 
to execute it. The mortgage decree directed the sale of. a house 
belonging to Dulichand and in due course that house was brought 
to sale and a third party purchased it for Rs.1,525. 

The firm having ul ae the mortgaged property made an 
application under Order 34, Rule 6 of the Code of Civil Procedure 
for the preparation of a personal (money). decree against 
Dulichand. l 

At this stage the Mistry came forward with an -application 
in which he said that his decree had been sold without any infor- 
mation to him; that it had been sold for a very inadequate amount; 
that he had received a credit for Rs.500 only; that the firm had 
realised Rs.1,525 by sale of the mortgaged property and that, 
therefore, the difference between Rs.1,525 and Rs.500 should be 
treated as lying with the firm in trust for the Mistry. He accor- 
dingly asked he the sum of Rs.1,025 should be recovered from 
the firm. 


The learned Munsif, before whom the two applications were, 
namely, the application of the firm for the passing of a simple 
money decree against Dulichand and the application of the Mistry 
for a refund of Rs.1,025, heard the cases together and came to the 
conclusion that the firm was not entitled to a personal decree 
against Dulichand, that the firm held the sum Rs.1,025 to the 
credit of the Mistry and directed that the firm should pay the 
money within fifteen days and that in default a decree be prepared 
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Cwm, in favour of the Mistry and against the firm for the aforesaid 
— amount. 
R The firm being dissatisfied with the two orders passed, went 
Mano Lar in appeal before the learned District Judge and he came to the 
v. conclusion that the Munsif’s orders had been passed under Section 
CEAD 151 of the Code of Civil Procedure and that, therefore, no appeal 
Mekery, J. lay to him. 
The point that we have to decide at the present stage of the 
case is whether the two appeals were competent and the learned 
Subordinate Judge should have heard them. 


We have to look at the two applications independently. 

If we look at the application of the Mistry, we find that in 
substance it is to the effect that the execution proceedings against 
him had resulted in the sale of a property which should not have 
been sold and that by the sale of the property the decree-holders 
had benefited to the extent of Rs.1,525, while they had given 
credit to the Mistry only for Rs.500. In this view urged by the 
Mistry, the decree-holders were liable to refund Rs.1,025. This 
application of the Mistry was in substance an application relating 
to execution, discharge or satisfaction of a decree and fell within 
the purview of Section 47 of the Code of Civil Procedure. 

If this view of ours be correct, an appeal did lie to the learned 
District Judge. Section 47 is applicable to execution proceedings 
as much after an order has been passed declaring the decree satisfied 
as before an order has been made to that effect. Where a decree 
has been held to have been discharged and one of the parties comes 
to the court on the ground that the order has been wrongly passed 
and should be reviewed or reconsidered, the case would fall under 
Section 47 of the Code of Civil Procedure. This is clear on the- 
language of the section itself, and there are many decided cases 
on the point. The appeal against the decision passed on the 
application of the Mistry was, therefore, maintainable. 

The finding and order that the application of the firm for 
the passing of a simple money decree against Dulichand was not 

~ maintainable amounted to a decree and was appealable as such. 
The learned Judge in the court below overlooked this aspect of the 
case. 


In the result we allow these appeals, set aside the decrees of 

_ the court below and remand the two appeals, namely, 79 of 1931 
and 12 of 1931 (of the court of the Subordinate Judge of 
Muzaffarnagar) to the said court for disposal according to law. 
As the lower appellate court did not hear the appeals because 
preliminary objections were taken by the respondent that no 
appeal lay and as our opinion is that the appeals were competent, 
we direct that the appellants shall have the costs of these appeals 
in this Court at all events. Appeal allowed 





DuLI 


A. L. J. R. HIGH COURT 741 


UPENDRA NATH BASU (Defendant) 
versus 
HET LAL (Plaintiff) * 

Civil Procedure Code, Schedule II, Pera. 20—Award—A pplication under 
Pera. 20—Court baving jurisdiction to order sward to be filed— 
Test. 

In order to decide whether a court has jurisdiction over the 
subject-matter of an award within the meaning of Schedule I 
Para. 20 C. P. C., it is necessary to consider. the reliefs granted 
by the award and to determine whether the court would have 
jurisdiction to try a regular suit between the parties in which the 
reliefs claimed were the reliefs granted by the award. 

Where an award made on a reference to arbitration without the 
intervention of a court declared that the respondents had a legal 
title to a half share in certain property and that they were entitled 
to retain their ownership until they had received certain sums of 
money from the appellant, a suit claiming the reliefs granted by the 
award could under Section 16(d) C. P. C. only be instituted in a 
court within the local limits of whose jurisdiction the property was 
mtuated and such court alone would therefore have jurisdiction 
to order the award to be filed. 

When the relief granted by the award is a declaration of pro- 
prietary title to certain immovable property, the proviso to Section 
16 C. P. C. is not applicable. 

Fmst APPEAL from an order of Banu MATHURA PRASAD, 

Subordinate Judge of Benares. 


B. Malik for the appellant. 

Sir Tej Babadur Sapru, Shiva Prasad Sinbs and C. B. Agarwala 
for the respondents. 

The judgment of the Court was delivered by 


Kine, J.—This is a defendant’s appeal arising out of an order 
passed by the Subordinate Judge of Benares under Paragraph 21 
of the Second Schedule of the Code of Civil Procedure ordering an 
award to be filed and pronouncing judgment according to the 
award. 

The appellant Babu Upendra Nath Basu was defendant No. 1 
in the suit. In the year 1908 he purchased certain zamindari pro- 
perty in a village called Raitar in the district of Patna, which is in 
the province of Bihar and Orissa. In 1912, the appellant borrowed 
a sum of Rs.61,000 from Ishwari Prasad and in 1914 Ishwari 
Prasad and the appellant agreed that Ishwari Prasad should have 
a half share in the Raitar property in lieu of his loan. No con- 
yeyance was executed in Ishwari Prasad’s favour but the appellant 
continued to manage the Raitar property both for Ishwari Prasad 
+P. A. F. O. 48 of 1932 
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and for himself and to pay a half share of its profits to Ishwari 
Prasad. 


After Ishwari Prasad’s death his sons and grandson entered 

into an agreement with the appellant on April 25, 1925,-in respect 
of the Raitar property. It was agreed that the appellant should 
execute a conveyance to the heirs of Ishwari Prasad in respect of 
one-half of the property and that he should continue to manage it 
on behalf of both parties. It was further agreed that jn case of 
dispute, the dispute should be referred to arbitration. Disputes 
arose, and on April 3, 1928 the appellant and the heirs of 
Ishwari Prasad referred their disputes to arbitrators. The terms 
of reference required the arbitrators to go into the accounts and 
the transfer of the Raitar property. On August 1, 1930 the 
arbitrators delivered their award. The appellant was to pay 
Rs.61,400 to the heirs of Ishwari Prasad, ie., he was to pay 
Rs.15,350 to each of the four heirs to buy out their interests in 
the Raitar property. It was further provided that until the heirs 
had been paid, they would remain owners in one-half of the Raitar 
property. Provision was also made for payment of interest on 
the sums awarded. 
Het Lal, who is one of the sons and heirs of Ishwari Prasad, 
applied to the Subordinate Judge of Benares under Paragraph 20 
of the Second Schedule for an order that the award be filed in 
court and that a decree be passed accordingly. The appellant 
resisted the application on several grounds, one of which was that 
the Subordinate Judge of Benares had no jurisdiction over the 
subject-matter of the award. The court below remarked that the 
award related to two matters, namely, to accounts and to transfer 
of Raitar property. So far as the accounting and the award 
of money to the plaintiff and defendants 2 to 4 were concerned, 
it was admitted that the court had jurisdiction. It may be here 
observed that the parties are residents of Benares. In so far as 
the award related to the transfer of Raitar property the court 
below came to the conclusion that in reality the heirs of Ishwari 
Prasad were not legally owners of a half share and that the clause 
in the award, which declared the ownership of those persons in 
the Raitar property, was a mere nullity. The learned Subordinate 
Judge therefore treated the award as granting merely certain sums 
of money to the heirs of Ishwari Prasad and treated the clause in 
the award relating to ownership in Raitar property as a mere 
nullity which could be ignored without affecting the rest of the 
award. The result was that the court below passed an order that 
the ward be made a rule of the court, excepting the portion which 
deals with. the ownership of the Raitar property. 


The appellant challenges the order of the court below on 
several grounds, but for the purpose of disposing of this appeal 
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it is only necessary for us-to consider the objection that the court 
below had no jurisdiction to pass the order that the award be made 
a rule of the court subject to a certain modification. 


The question raised depends upon the interpretation of Sche- 
dule II, Paragraph 20, Clause (1) which lays down that where any 
matter has been referred to arbitration without the intervention 
of a court, and an award has been made thereon, any person in- 
terested in the award may apply to any court having jurisdiction 
over the subject-matter of the award, that the award be filed in 
court. The question is whether the Subordinate Judge of Benares 
had jurisdiction over the subject-matter of the award. The award, 
as we have already stated, dealt with two principal points, one was 
the sum of money due from the appellant to the heirs of Ishwari 
Prasad in respect of the profits of Raitar property; the other point 
related to the transfer of Raitar property, i.e., the question whether 
the appellant should execute a conveyance in respect of a half share 
of the Raitar property in favour of the heirs of Ishwari Prasad, 
or whether he should buy out their interests in the property. 

It is argued for the appellant that the court must have juris- 
diction over the whole of the subject-matter of the award and 
that as the Raitar property, which forms the subject-matter of the 
award, is outside the territorial jurisdiction of the court, the court 
has no jurisdiction under Paragraph 20. Several authorities have 
been cited for the proposition that the court must have jurisdiction 
over the whole of the subject-matter. In V. N. Krishna Iyer v. 
V. N. Subbsrama Iyer! it was held that the expression “the sub- 
ject-matter of the award” in Paragraph 20 of Schedule II of the 
Code of Civil Procedure means the whole, and not the whole or a 
portion, of the subject-matter of the award and that a court 
within whose jurisdiction a portion of the immovable properties 
forming the subject-matter of an award is not situated, has no 
jurisdiction to entertain an application to file the award. That 


case related to the partition of joint family property which was ` 


situated partly in British India and partly outside British India. 
It was argued that the decree might be confined to the subject- 
matter of the award in so far as it was within the jurisdiction of 
the British Indian courts. The learned Judges held that it was 
not open to the court to direct the award to be filed in part and 
to pass a decree in terms of portions only of the award under 
paragraph 20 of the second schedule. In the present case the 
court below has only been able to assume jurisdiction by treating 
the award as merely an award of money and by disregarding the 
portion relating to the ownership of Raitar property. On the 
strength of the Madras ruling, the court below was not justified in 
passing a decree in terms of a portion only of the award and we 
*L L R. 55 Mad, 689 
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think the court took an erroneous view in treating the portion 
relating to the ownership of Raitar property as a mere nullity. In 
the Madras ruling cited above a number of authorities on the same 
point are mentioned and relied upon and it is unnecessary for us 
to discuss the rulings separately. In the present case we think it 
is unnecessary to decide that where an award relates to immovable 
property, then the court has no jurisdiction under Schedule H, 
Paragraph 20 unless every item of the immovable property is 
within the territorial jurisdiction of the court. It appears to 
us that even according to the respondents’ contention the question 
of jurisdiction must be decided against them. It was argued for 
the respondents that the question of jurisdiction must be decided 
with reference to the provisions of Sections 16 to 20 of the Code of 
Civil Procedure. ‘That contention seems to us sound. In order to 
decide whether the court has jurisdiction over the subject-matter 
of the award, it is necessary to consider the reliefs granted by the 
award and to determine whether the court would have jurisdiction 
to try a regular suit between the parties in which the reliefs claimed 
were the reliefs granted by the award. For the purpose of deciding 
the question it seems necessary to refer to Sections 16 to 20 of the 
Code, as these seem to be the only rules of law applicable. If 
this test is applied, however, we think that the decision must be 
against the respondents. Under Section 16, Clause (d) it is laid 
down that a suit for the determination of any other right to- or 
interest in immovable property, must be instituted in the court 
within the local limits of whose jurisdiction the property is situate. 
It appears to us that the award did determine that the heirs of 
Ishwari.Prasad had a legal title to a half share in the Rajtar pro- 
perty and that they were entitled to retain their ownership until 
they had received certain sums of money from the appellant. It 
has been contended for the respondents that no question of title 
was raised or decided and that there never was any dispute regard- 


- ing the ownership of the Raitar property. This is only true in a 


certain sense. The appellant apparently never contested the fact 
that the heirs of Ishwari Prasad were entitled to a half share in 
the Raitar property. If their rights had not been acknowledged, 
there could have been no meaning in the reference to arbitration 
regarding the share of profits due to the heirs of Ishwarj Prasad. 
In another sense, however, there was a dispute regarding owner- 
ship. No deed of conveyance has been executed in favour of 


- Ishwari Prasad’s heirs and there was some dispute whether such 


a conveyance should be executed and, if so, on what terms; or 
whether Ishwari Prasad’s heirs should relinquish their interests in 

e Raitar property in lieu of hard cash and, if so, what amount. 
We think that in view of the pleadings it is not open to the 
plaintiff to argue that there never was any dispute regarding the 
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proprietorship of village Raitar. In the very first paragraph of 
the plaintiff’s application, he states “that there was a dispute bet- 
ween the parties regarding the proprietorship of village Raitar in 
the district Patna.” On the plaintiff’s own showing therefore 
there was such a dispute and we have already indicated the nature 
of the dispute. As the award declared the legal ownership of 
Ishwari Prasad’s heirs in the Raitar property and declared that they 


were entitled to retain their ownership until the specified sums of- 


money had been paid to them, we think that under Section 16(d) 
the suit could only be instituted in a court within the local limits 
of whose jurisdiction the Raitar property is situated. 

It has been contended that the proviso to Section 16 is appli- 
cable, but in our opinion, when the relief granted by the award is 
a declaration of proprietary title to certain immovable property 
the proviso is not applicable. The arbitrators in effect gave 
Ishwari Prasad’s heirs a charge over the immovable property until 
the specified sums were paid to them, and the terms of the award 
were similar in many respects to a decree for redemption. 


In our opinion therefore the court below had no jurisdiction 
over the subject-matter of the suit within the meaning of Schedule 
Il, Paragraph 20 and the appeal must be allowed. Upon this 
finding it is unnecessary for us to express any opinion on the other 
points which have been raised in this appeal. We allow the appeal 
with costs here and in the court below. The application filed in 
the lower court will be returned to the plaintiff-respondent. 


The plaintiff has also filed an application in revision against 
the order passed by the court below. The plaintiff when making 
his application under Schedule II, Paragraph 20 had stated that the 
arbitrators by inadvertence had awarded to him a sum of Rs.15,350 
only whereas according to the correct calculation and according to 
their real intention, ie sum awarded to him should have been 
Rs.16,850. The court below came to the conclusion that the sum 
mentioned as the plaintiff’s share in the award was in accordance 
with the intention of the arbitrators and there was no inadver- 
tence or arithemetical mistake. The same point has been taken 
by the plaintiff in revision, that the arbitrators intended to award 
him a larger sum than they mentioned. But the learned advocate 
for the plaintiff-appellant has been unable to convince us that 
there is any force in his application and we dismiss it with costs. 

Appeal allowed 
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Canar MAHMUD ALI KHAN 
EEN Versus 
a EMPEROR* 


Merch 7 Opium Act, Section 9(c)—Comiction under—W ben bad—Search of 

constables end search-wstnesses—Im peritive—Excise Act, Section 

Youna, J. 60 snd Penal Code, Section 71—Accused found guilty of major - 
offence of illicit manufacture of excisable articles—W bhether can be 
punished separately for possessing them. 

Where the amount of opium found in the house was of a very 
small quantity and it was admitted by the police and the Magis- 
trate that the search of the constables and the search-witnesses was 
not carried out before entering the house, the conviction under 
the Oprum Act was set aside. 

Where a man is found guilty of the major offence of illicitly 
manufacturing excisable articles and punished for it, he should 
not also be punished separately for keeping in his possession 
materials for manufacturing those articles and for possessing 
them. 

CRIMINAL REvisION from an order of BaBU GAURI PRASAD, 
Sessions Judge of Farrukhabad. 


N. A. Sherwani for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. 


The following judgment was delivered by 





= Youna, J.—This is an application in revision from the decision 
of the learned Sessions Judge of Farrukhabad. The applicant, 
Mahmud Ali Khan, was charged under Section 60 (a), (b) and 
(f) of the Excise Act, Section 9 (c) of the Opium Act, Section 
19 of the Arms Act and Section 332 of the Indian Penal Code 
before a Magistrate of the first class. He was found guilty by the 
learned Magistrate and sentenced to one year’s rigorous imprison- 
ment and a fine of Rs. 500 under Section 60 (a) of the Excise Act 
and one year’s rigorous imprisonment and a fine of Rs. 500 under 
Sections 60(b) and (f) of the same Act. Under Section 9(c) 
of the Opium Act he was sentenced to one year’s rigorous imprison- 
ment and a fine of Rs, 100. Under Section 19 of the Arms Act he 
was sentenced to one year’s rigorous imprisonment. Under Sec- 
tion 332 of the Indian Penal Code he was sentenced to four months’ 
rigorous imprisonment; the sentences to run consecutively, making 
a total in all of four years and four months rigorous imprisonment, 
and the fines amounted in all to Rs. 1100. 

The police of Farrukhabad obtained information that Mahmud 
Ali Khan was manufacturing in his house on the outskirts of 
Farrukhabad illicit liquor. The Deputy Superintendent of Police 

*Cr. Rev. 816 of 1932 


Young, J. 
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and the Joint Magistrate conducted a raid upon the house of Cananat 
Mahmud Ali Khan. They went there in the morning at 8 o’clock 7 
with fifty constables. ‘The’house was surrounded, and the entrance ee 
door being locked, a constable was detailed to scale the wall of the Mauu Ai 
compound and get into the house. The constable did so and was Kaw 
heard shouting that he was being beaten. Another constable was  puprsoa 
sent in to assist. One of the constables then opened the door. 
The Deputy Superintendent and the other constables rushed in, ***& J: 
It is alleged that Mahmud Ali Khan was found in the room and 
when he saw the Deputy Superintendent of Police and the other 
constables rush in, he attempted to assault the Deputy Superinten- 
dent of Police with a lathi. The Deputy Superintendent of Police 
used a pistol. The bullet fortunately struck the lathi and Mahmud 
Ali Khan surrendered. A large amount of implements for 
manufacturing liquor, pots and earthen jars containing liquor in 
its various stages of manufacture were found. A well in the house 
was searched and some liquor was found hidden in it. In a steel 
box a packet containing 2 tolas, that is, rather less than 1 ounce, 
of crude opium was discovered, and hanging on the wall was a 
coat in the pocket of which six 450 revolver cartridges were dis- 
covered. 
I am satisfied that Mahmud Ali Khan and his brothers, who 
are not before me, were engaged in manufacturing liquor illicitly 
on a fairly large scale. A large amount of silver coins of small 
denomination were discovered in the house. These obviously had 
been obtained from customers for the liquor. There can be no 
question of Mahmud Ali Khan’s guilt with regard to the charges 
under the Excise Act. 
With regard to the charge under the Opium Act I am in 
doubt. It has been admitted by the police and the Magistrate that 
the search of the constables and the search-witnesses was not carried 
out before entering the house. The rule as to this ought never 
to be neglected. Where an informer, as in these cases under the 
Excise Act, obtains a substantial reward for information leading 
to a conviction, there is a very great temptation for him, acting 
in conjunction with the police constables, to plant in the 
house of a suspected person excisable articles in order that 
he may obtain the reward. It is for these reasons, among others, 
that the rule has been laid down that everyone engaged in a raid of 
this sort must be searched to see that there is no excisable article 
upon him. Failure to carry out this rule must give to the defence 
a very strong argument against conviction. It is also in the interest 
of the public that this necessary rule should be strictly complied 
with. In this case the amount of opium found in the house was 
of a very small quantity. Further the six cartridges which were 
discovered in the jacket hanging upon the wall would not take 
up much room. It would be a simple matter for anyone to take 
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this small quantity of material into the house. With regard to the 
cartridges, it is also noteworthy that the raid was conducted sud- 
denly and without giving Mahmud Ali Khan any time to get rid 


Mario Airo i incriminating articles. No revolver was discovered in the house. 


Jt is true that it is said that an empty card-board box which 
originally contained cartridges was found in a steel box. Still 
it 1s impossible to be absolutely certain, under the circumstances, 


»J- that that might not have been placed there. I do not say that the 


police did in fact plant these articles in the house, but the fact 
that the ordinary search was not carried out is enough to throw 
doubt upon this part of the case. In any event, the possession of 
1 ounce of crude opium is by itself not a serious offence. ‘Three 
tolas of Government manufactured opium may be purchased by 
anyone in the bazar, and I have no doubt that in any bazar crude 
opium, though illegal, may be purchased also. 
With regard to the assault alleged, the learned Magistrate who 
tried the case appeared to have been in some doubt as to the attack 
upon the Deputy Superintendent of Police. The Deputy Superin- 
tendent of Police may have thought that Mahmud Ali Khan 
intended to attack him. The roof of the house was Jow and in 
the room it was almost impossible to use a lathi. Further it is 
extremely unlikely that after Mahmud Ali Khan had already seen 
two constables, on seeing the Deputy Superintendent of Police and 
a mass of constables, he would have attacked the Deputy Superin- 
tendent of Police. With regard to the assault upon the two 
constables, it is noteworthy that their injuries were slight consisting 
of bruises on the inside of the elbow and one abrasion on the 
outside of the arm. ‘The bruises on the inside of the elbow were 
much more likely to have been caused in scaling the wall than by 
a lathi blow. But on the evidence of the constables themselves I 
am satisfied that some form of resistance was shown by Mahmud 
Ali Khan which amounted to an assault. 
The result is that I set aside the conviction and sentence 
under the Opium Act and the Arms Act. With regard to the 
Excise Act the courts below J think have gone astray. It seems 
to me unreasonable, when a man is found guilty of the major offence 
of illicitly manufacturing excisable articles, that he should also 
be severely punished for keeping in his possession materials for 
manufacturing those articles and for possessing them. The one 
offence includes all the others. Further Section 71 of the Indian 
Penal Code provides for this. It is there laid down that 
where anything which is an offence is made up of parts, any of 
which parts is itself an offence, the offender shall not be punished 
with the punishment of more than one of such offences, unless 
it be so expressly provided, 

and also 
where several acts, of which one or more than one would by 
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itself or themselves constitute an offence, constitute, when com- 
bined, a different offence, the offender shall not be punished with 
a more severe punishment than the court which tries him could 
award for any one of such offences. 

The separate sentences under Section 60 (b) and (f) com- 
bined of the Excise Act must therefore go. With regard to the 
conviction under Section 60 (b) it will stand. ‘The sentences under 
section 60(a) and (f) will be set aside. With regard to the 
sentence under Section 60(b) it appears to me that for a first 
offence one year’s R. I. is too much. The illicit manufacture of 
liquor is primarily an offence against the revenue. It is not like 
being in possession of or selling cocaine. In the case of a first 
conviction I consider that a sentence of six months’ rigorous 
imprisonment and a fine of Rs. 500 is sufficient punishment under 
the circumstances. I therefore set aside the sentence of one year’s 
rigorous imprisonment and substitute therefor a sentence of six 
months’ rigorous imprisonment. ‘The fine of Rs.500 will stand. 
In default of payment of the fine Mahmud Ali will undergo further 
rigorous imprisonment for three months. For the assault the 
sentence of four months’ rigorous imprisonment is set aside and 
a sentence of two months substituted; the sentence to run concur- 
“rently with the sentence under Section 60(b) of the Excise Act. 
The application in revision is otherwise rejected. 


FULL BENCH 


BURMAH SHELL OIL STORAGE AND DISTRIBUTING 
COMPANY OF INDIA LTD.—IN THE MATTER OF* 


Stomp Act (Act II of 1899), Sec. 2, Sub-Sec. 16, Cl. (b)—Agreement 
—Iinterpretation of terms af—Whether license or lease—When 
chargeable under Art. 35(a) (iv) of Sch. I of the Act—Docu- 
inent chargeable as lease under Stomp Act although not coming under 
Sec. 105 Transfer of Property Act—Test. 


An agreement by way of license was entered into between a 
Petroleum Company and a Railway Administration whereby the 
Company was to have temporary use and occupation of a piece 
of land belonging to the railway, on 2 monthly rent, solely for cons- 
tructing and maintaining thereon a petroleum installation. On 
termination of the transaction, the railway administration had the 
right to re-enter upon, retake and retain absolute possession of the 
said land. ‘The Company was, however, bound to allow authorized 
Railway officers free access at all times to the said land and all 
buildings and to rebuild or repair any of the buildings whenever 
so requested by such officers. There was no right to transfer or 
sublet or in any way part with the privileges conferred by the 
‘document which was to be determined and cancelled at very 

*Misc. Case 124 of 1933 
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Cava. short notice. Held, that the document in question was a lease 
— >“ within the definition of that term under Sec. 2, Sub-Sec. 16, Cl. 
1933 ‘(b) and was therefore chargeable as a lease under Art. 35 (a) 
a, (iv) of Sch. I of the Stamp Act. 
SHELL On. The Actmg Secretary, Board of Revenue, Seperate Revenue 
Co., im re v. The Agent, South Indien Ry. Co. Lid., Trichénopoly, I. L. R. 


48 Mad. 368 distinguished. 

Even if a transaction does not amount to a lease under Sec. 105 
of the Transfer of Property Act, it may nevertheless be a lease 
for the purposes ‘of the Scamp Act. 

MiscELLANEOUS REFERENCE made by the Board of Revenue 
under Section 57 of the Stamp Act (Act I of 1899). 


Muhammad Ismail (Government Advocate) for the Crown. 
Ladli Prasad Zutshi for the Company. 


The following judgments were delivered:— 


Saleimen, SULAIMAN, C. J.—This is a reference by the Board of Revenue 
C.J. under Section 57 of the Indian Stamp Act (Act II of 1899) 
for the expression of an opinion as to whether the document in 
question is chargeable as a lease under Article 35 (#) (iv), Schedule 
I, of the Stamp Act or an indemnity bond or an agreement charge- 

able with less duty. 


It appears that an agreement was executed on a blank paper 
on behalf of the Secretary of State which was also signed by the 
representative of the Burmah Shell Oil Storage and Distributing 
Company of India, Limited, and was dated September 7, 1931. 
Under this document the Oil Company, which is called the licensee 
throughout, was to have the temporary use or occupation of a 
piece of land at Roorkee, solely and entirely for the purpose of 
constructing and maintaining thereon a petroleum installation for 
the storage of petroleum etc; the Company was forthwith to erect 
on part of the said land a petroleum installation at its own cost 
capable of holding, in the case of existing installation, not less than 
§,000 gallons, and in the case of new installations, not less than 
6,500 gallons of petroleum in bulk; the Company was, however, 
bound, before proceeding to construct any building or other struc- 
ture or works in connection with the said land, to supply detailed 
plans as specifications to the railway authorities for approval but 
after such approval the Company had forthwith to proceed with 
the erection and construction of the said petroleum installation 
or other works as sanctioned. The Company was however bound 
to allow the Divisional Superintendent or any other authorised 
officer of the Railway Administration free access at all times to the 
said land and to the petroleum installation and all other buildings 
and works etc: and was bound whenever so requested by such 
officer to rebuild, replace or repair buildings and other works etc. 
which were considered by him to be improperly situated or to be 
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of defective design or construction or in want of repair. ‘The 


Company was to pay to the Railway Administration a sum of Ra., 


214-8-0 at the rate of Rs. 2-8-0 per thousand square feet every 
month or part thereof in return for the use of the plot of land 
occupied by the Company; such payment was considered to be 
due and payable each and every year in advance within the first 
week of that year and the Company was also to pay all local cesses, 
rates and taxes which might be payable in respect of the land and the 
installation buildings and works etc. There was provision that the 
Company shall not transfer or sublet or in any way part with 
the privileges conferred upon.the Company and then there were 
also provisions regulating the sale of petroleum, its carriage and 
storage, with which we are not concerned. Paragraph 11 provided 
that in the event of the Company being guilty of breach of any 
of the provisions of the document it would be lawful for the Rail- 
way Administration to determine and cancel the license upon seven 
clear days’ written notice and at the expiration of the period of 
such notice the license was to be determined and cancelled unless 
the notice was previously revoked. Paragraph 12 provided that 
these privileges were granted on the express understanding that 
either party would be at liberty to determine and put an end to 
this transaction by giving to the other of them at any time three 
months’ notice. 

Paragraph 13, on which great reliance is placed on behalf of 
the Company, stated that nothing contained in the document 
should be construed to create a tenancy in favour of the Company 
or to prejudice or affect the rights and powers of the Railway 
Administration in and over and in relation to the said land and 
the use and enjoyment thereof and the exercise by the licensee of 
the liberties and licenses thereby granted. It then proceeded to 
state that the Railway Administration would have full and absolute 
power from time to time to direct in what manner such liberties 
and licenses should be exercised and enjoyed and that the Company 
would not be at liberty to exercise the said liberties and licenses 
otherwise than in such manner as the Administration shall from 
time to time direct. It then provided that on the determination 
of the license the Railway Administration would re-enter upon 
and retake and absolutely retain possession of the land. The Com- 
pany was at all times to keep the Administration indemnified against 
and to reimburse to the Administration all claims, demands, damages 
etc. which the Administration may have to sustain or incur. 

Last of all the document provided that the Company was 
to pay the cost of the preparation, stamping, execution and regis- 
tration. 

As pointed out above, the document was never stamped but 
was presented for registration. 


752 HIGH COURT [1933] 


CL The sole question for consideration before us is whether this 
POR .document created ‘a mere license in favour of the Oil Company 
“"" 9 as to be exempt from stamp duty. 
Borman There is no doubt that we have to consider the provisions of. 
pone ae the Stamp Act for the purpose of answering this question. 
» ™  T icense is not defined in the Stamp Act at all, but it is defined in 
Saleiwes, C. J. Section 52 of the Easements Act as follows: 

Where one person grants to another, or to a definite number 
of other persons, a right to do, or continue to“do, in or upon the 
immovable property of the grantor, something which would, in 
the absence of such right, be unlawful, and such right does not 
amount to an easement or an interest in the property the right 
shall be called a license. 

It is obvious that in the absence of any other definition of 
“license”, the definition of it as contained in the Easements Act 
might well be adopted. Prima facie, a license merely grants a 
right to do or permit to do something, which would otherwise be 
unlawful, upon an immovable property. Obviously it is not a 
transfer of any interest in immovable property, nor prima facie is 
it a transfer of a right to exclusive possession over that property. 
It is equally clear that a right cannot amount to a license if it 
falls under the definition of an easement or amounts to an mterest 
in the immovable property itself. 

“Lease” is defined both in the Transfer of Property Act'and 
in the Stamp Act. Under Section 105 of the Transfer of Property 
Act a lease is a transfer of a right to enjoy immovable property 
made for a certain time, express or implied, or in perpetuity in 
consideration of a price paid or promised etc. If we had to go 
entirely by the definition of “lease” as contained in Section 105, 
it may be difficult to hold that a transaction amounts to a lease 
when there is no transfer of a right to enjoy the property for a 
certain time. 

But Section 2, Sub-section 16 of the Indian Stamp Act, while 
presumably borrowing the definition of “lease” as contained in 
the ‘Transfer of Property Act, adds thereto a provision that “lease” 
shall include also among other things a qabuliat or other under- 
taking in writing, (not being a counterpart of a lease) to cultivate, 
occupy or pay or deliver rent for immovable property. 

The use of the words “include also” obviously implies that 
the definition of “lease” as contained in the Stamp Act is wider . 
and more comprehensive than the definition of it in Section 105 of 
the Transfer of Property Act. It would follow that evén if a 
transaction does not amount-to a lease under Section 105 of the 
latter Act, it may nevertheless be a lease for the purposes of the 
Stamp Act. l y 

-No doubt the parties call this document an agreement by way 
of license and throughout that document the same phraseology 
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has been used and the parties are called licensor and licensee. There Cx 
is also a clear statement that this deed should not be construed —— 
to create a tenancy in favour of the Oil Company. It is, however, 1?” 
clear that such recitals in a document can never be conclusive, Buawan 
and we have to look to the substance of the terms agreed upon S% On 
and not to the nomenclature given to the decd by the parties. rou 

In many cases the distinction between a license and a lease Sulemen,C. J. 
is a very narrow and thin one and there may be considerable diff- 
culty in deciding whether a transaction amounts to a lease or a 
license. ‘There are many points which make this transaction re- 
semble a lease. On the other hand, there are others which make 
it resemble a license. We have already noticed that there is no 
right to transfer or sublet or in any way part with the privileges 
conferred by this document and that the transaction was to be 
determined and cancelled at very short notice and there was to be 
a right of free access for all time to the land in favour of the 
Divisional Superintendent or any other authorised officer of the 
Railway administration. On the other hand, there is no doubt 
that the use and occupation of the land during the period when 
this transaction was to remain in force were transferred to the 
Oil Company they were forthwith to erect on a part of the land 
a building or other structure of a substantial and permanent charac- 
ter and when the transaction was to be terminated the Railway 
administration had the right to re-enter upon, re-take and absolute- 
ly retain the possession of the said land. ‘The provision in Paragraph 
13 is prima facie inconsistent with the provision in paragraph 1 of 
the agreement; but on comparison of the different phraseologies 
used at the two places it seems that they are not necessarily con- 
tradictory. While temporary use and occupation were handed 
over to the Oil Company, the Railway administration retained their 
rights and powers in and over and in relation to the use and 
enjoyment of the land and full and absolute power to give direc- 
tions in what manner the liberties and privileges would be exercised, 
that is to say, the control was retained by the Railway Adminis- 
tratian but the use and occupation were certainly transferred to 
the Oil Company. This is obvious from the fact that the Com- 
pany was to put up a substantial building of a permanent character 
and after the construction of the building the actual possession of 
the land could not remain with the Railway Administration, only 
‘their officer was allowed access to the land for the purposes of 
inspection. 

In view of these provisions it is.quite clear that so long as the 
transaction remained in force and was not terminated and the Oil 
Company was not ejected and the Railway Administration did not 
re-enter, the former had exclusive possession and enjoyment of the 
land for the time being, the only restriction being that they were 
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bound to allow the Railway Officers to inspect the premises. On 
this view of the terms of the document alone the transaction would 
not be a mere license within the scope of Section ‘52 of the Indian 
Easements Act, as a license does not confer exclusive possession and 
enjoyment, 


As pointed out above the definition of “lease” in the Stamp 


Ssletmen, C.J. Act which does not contain any definition of “license” at all is 


wide enough to include the present transaction. If there was an 
undertaking on the part of the Oil Company in writing, which 
was not 2 counterpart of a lease, and the undertaking was to occupy 
or pay or deliver rent for immovable property, the document would 
be a lease of an immovable property within the meaning of the 
Stamp Act and would therefore be liable to stamp duty. The 
learned advocate for the Company has urged that Section 2, Sub- 
section 16, Sub-clause (b) contemplates a case where there is not a 
composite agreement signed by both the lessor and the lessee, but 
only a unilateral agreement signed by the lessee in the form of 
qabuliat or a counterpart of a lease. This contention cannot be 
accepted because the undertaking referred to therein has to be other 
than a counterpart of a lease and it need not necessarily be the 
qabuliat which is expressly mentioned. It is also obvious that the 
mere fact that the lessor also is a party to the same document and 
has signed it would not take it outside the scope of the Sub-clause. 

In the present case the Oil Company which had-the use and 
occupation of the land was bound forthwith to erect on a part of 
the said land a petroleum installation and to maintain the building 
and the structures in proper condition and take necessary pre- 
cautions and safeguards, Even if they did not actually occupy the 
land, they were liable to make periodical payment. It is therefore 
very difficult to say that this document did not amount to an 
undertaking in writing to occupy an immovable property. 

Great reliance has been placed on the Full Bench case of the 
Acting Secretary, Board of Revenue, Seperate Revenue v. The 
Agent, South Indian Railway Company Limited, Trichinopoly' in 
which the agreement was somewhat similar. But there the right 
given by the Railway Company to the Municipal Council was for 
the purpose of storing coal imported by the Municipality on the 
land in the possession of the Company. It also appears that the 
Railway Company had no authority whatsoever to grant a lease of 
the land and could grant only a license for it. The Municipal 
Council was not to put up any construction of a permanent charac- 
ter on the land although there was a fixed amount called rent 
which was payable by the Municipal Council. The case came 
under the Stamp Act, apparently amended by a Local Act of the 
Madras Presidency. Unfortunately the amended Act is not before 

L L R. 48 Mad. 368 
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us, and it is not possible to verify the references to the various Ca 
sections in it which do not exactly tally with the Stamp Act which — 
we have to consider. But the learned Chief Justice, with whose — nite 
view the other learned Judges agreed, laid emphasis on the cir- Busaan 
cumstance that the Railway Company was prohibited by orders S#m On 
of the Government of India from executing leases of land in their “™™ 
possession and considered that circumstance important for the Sslemen, C.J. 
purpose of understanding the intention of the framers of the 
' document, 

Krishnan, J. in addition also thought that the case would not 
fall under Section 2(16) of the Stamp Act as it could not be said 
that there was an undertaking in writing to occupy or pay or deliver 
rent for the immovable property. ‘The learned Judges considered 
that the use of the word “rent” in the document before them was 
unfortunate and unhappy and the word was not used in the same 
sense as it was used in the statute itself. 


A right to store coal on a piece of land without a right to put 
up a building thereon is very much in the nature of a mere license, 
and it may well be said that there is no right to occupy the land in 
the sense of retaining exclusive possession over it but it is a mere 
right to use the land for that purpose. That case is therefore 
clearly distinguishable from the case before us. Here the use and 
occupation were transferred and there could not be a simultaneous 
possession exercised by the Railway Administration when a sub- 
stantial building was put up on the land. ‘There was also an 
undertaking by the Oil Company to occupy the land and make 
payments in the nature of rent. 

In my opinion, therefore, the document in question is a lease 
within the definition of that term under Section 2, Sub-section 16, 
Clause (b) and is therefore chargeable as a lease under Article 
35 (a) (tv) of Schedule I. 

MuxerJji, J.—I entirely agree that the document in question is Myker}, J. 
a lease within the definition of that term to be found in the Indian 
Stamp Act, 1899, Section 2(16) and should have been stamped 
in accordance with Schedule I, Article 35, Clause (a), Sub-clause 

iv). 

an language of the agreement has been noticed at length by 
the learned Chief Justice and I do not feel called upon to re-state 
the purport of the same. - Briefly, a company dealing with petroleum 
and enjoying a very big name, obtained land from a Railway 
Administration for the purpose of storing on it petroleum. The 
Company agreed to pay a certain sum of money, monthly, for the 
benefit derived, namely, use and occupation of the land. The 
question is whether an agreement like this should be at all stamped, 
and if so, under what rule of law. 

In my opinion the answer to the question should be looked for 
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in the Stamp Act and the Stamp Act alone. It is true that the 


` term “lease” has been defined in the Transfer of Property Act and 


that the term “license”, as defined in the Indian Easements Act, 
finds no place in the Stamp Act. It is not for me to find out the 
reason why different definitions have been provided in the Stamp 
Act and in the Transfer of Property Act for the term “lease” 


. and why the word “license” has not found any place in the Stamp 


Act. It may be that for the purposes of levying duty the legislature 
thought it necessary to charge certain documents and not to charge 
certain others. We have to read the mind of the legislature only 
through the language employed by it and not by speculation. 

If we read the Stamp Act and if we find that the document 
comes within the definition of the word “lease”, we must hold that 
the document is chargeable with duty even if we should also hold 
that the transaction would be a license within -the meaning of 
Section 52 of the Indian Easements Act. It is possible, nay, it is 
probable, that it was in the mind of the legislature to levy a duty 
where a transaction, which was a mere license under the Easements 
Act but was reduced to writing and that therefore it did not think 
it necessary to define the word “license”. The transaction fell 
within the widened definition of the word “lease”. 

In the Stamp Act the term “lease” is described in several 
ways. First of all, it is said that lease means a lease of immovable 
property, and this,- presumably, means a lease which is a lease 
within the meaning of the Transfer of Property Act. ‘Then the 
Act says that it includes ‘patta’ a term which is not again defined. 


Then it says that a lease includes “ undertaking in writing 
po upis tO.... ..occupy. immovable property”. We 
need not go er for in my opinion the agreement before us 


comes clearly within the language quoted above. This is a docu- 


ment by which the Petroleum Company gave an undertaking in 
writing to occupy immovable property. Now this document is 
not a counterpart of a lease because there is no separate lease. The 
reason why counterparts of a lease have been exempted from the 
definition is that counterparts are separately provided for, where 
the original or the principal document is properly stamped; vide 
Stamp Act, Schedule I, Article 25. The document before us has 
been signed both by the grantor and the grantee (I am using 
expressions which cannot be taken exception to). ‘There being 
no patta or a lease the document is not a counterpart of a lease. It 
is simply an undertaking in writing to occupy an immovable 
property. In this view, whether the transaction is a mere license 
within the meaning of Section 52 of the Indian Easements Act or 
whether it is a lease within the meaning of the Transfer of Property 
Act, for purposes of stamp duty it is chargeable. As it is not 


for any definite term, the duty chargeable is the duty laid down 


— 
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in Schedule I, Article 35, Clause (a), Sub-clause Gj: “Whelened” 


counsel for the Company has strongly relied on a Madras decision, 
namely, T'he Acting Secretary, Board of Revenue, Separate Revenue 
v. The Agent, South Indian Railway Company Limited, Trichino- 
boly*. The decision is certainly in conflict with the opinion ex- 
pressed above and I would, with the greatest respect, dissent from 
that judgment. A difficulty has arisen in interpreting that judg- 
ment because of the reference to some Act which is not before us. 
The Stamp Act which we have got before us does not mention a 
“lease” in Schedule I, Article 30. Two of the learned Judges did 
not consider the definition of “lease” to be found in the Indian 
Stamp Act and the learned third Judge seems to hold that the 
word “lease” as stated in the Stamp Act must be a lease as defined 
in the Transfer of Property Act and a license for the purposes of 
stamp duty must be the license as defined in the Easements Act. 
In my view we should not look into either the Transfer of Property 
Act or the Easements Act. We should confine our attention to the 
definition given in the Stamp Act and the Stamp Act alone. 

For the reasons given above I concur in the Opinion expressed 
by the learned Chief Justice. l i 

Kine, J.—I also agree. In my opinion~ the document in 
question is clearly an undertaking in writing to occupy immovable 
Property, and is not a counterpart of a lease, and must therefore 
be treated as a lease for the purposes of the Indian Stamp Act. 

By THE Court—The document in question is a lease and is 
chargeable with duty under Article 35 (a) (tv) of Schedule I. 

"L L R 48 Mad 368 


GANGA PRASAD SAHU (Applicant) 
Versus 
SARDA MAHESH PRASAD SINGH AND OTHERS 
(Opposite parties) * 

Civil Procedure Code, Or. 33, Rules 6 and 7—A pplication to sue as pan 
—Conrt grents permission on condition that applicent furnis 
security—Order illegal. 

Where the court below made the order permitting the applicant 
to sue as a pauper conditional on the applicant furnishing satis- 
factory security for the court-fee legally leviable as his claim, 
held, that such an order would stultify the granting of permission 
to sue as a pauper and should be set aside. 

Crv Revision from an order of S. Marrra Esq., Subordi- 

-nate Judge of Mirzapur. 


S. N. Verma for the applicant. 
Muhammed Ismail (Government Advocate) and P. L. Bonerji 
for the opposite parties. 
un *Civ. Rev. 293 of 1932 
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Crv The judgment of the-Court was delivered by 
PEIE KıscH, J.—This application is directed against an order of 
—— the Subordinate Judge of Mirzapur passed on a petition by the 
Ganaa present applicant to be allowed to bring a suit in forma pauperis. 
SAHU 
s. The applicant sought permission to sue as a pauper the Raja 
Saxoa of Barhar and one Bachanu Singh on the allegation that he had 
Pea taken a lease of a certain jungle in Mirzapur from the Raja and 
that before the expiry of the term of the lease the Raja had granted 
a lease of the same jungle to Bachanu Singh. He claimed rupees 
one lac as damages and he alleged that he had no funds with which 
to prosecute his suit. / 

The learned Subordinate Judge rejected the application as far 
as it concerned the Raja on the ground that the application did not 
disclose any cause of action against the Raja. He allowed the 
prayer to sue as a pauper the subsequent lessee. He, however, made 
this order conditional on the applicant furnishing satisfactory 
security for the court-fee legally leviable on his claim. 

e applicant has come up to this Court in revision from this 
order of the learned Subordinate Judge. He challenges the find- 
ing of the learned Subordinate Judge that the plaint does not 
disclose any cause of action against the Raja, on the ground that 
the court below has entered into the merits of the case in coming 
to this decision instead of confining itself to the allegations of the 
petitioner. He also contends that the learned Subordinate Judge 
should not have called upon him to furnish security. 

We have heard the learned counsel for the opposite parties 
and also the learned Government Advocate on behalf of the Secre- 
tary of State. It is clear to us that the learned Subordinate Judge 
has not properly appreciated the matters that he was called upon 
to decide in dealing with the application to sue as a pauper. 

His first duty was to consider the matters referred to in Order 
XXXIM, Rule $ of the Code of Civil Procedure and to decide, 
tnter alia, whether the allegations in the application do or do not 
disclose a cause of action. It is conceded by the learned counsel 
for the opposite parties, and is indeed obvious from a perusal of 
the application, that the learned Subordinate Judge has drawn on 
materials not included in the allegations of the applicant in com- 
ing to the decision that no cause of action is disclosed against the 
Raja. 

In the event of the application not being rejected under Rule 
$, his next duty was to make an inquiry in accordance with the 
procedure laid down in Rules 6 and 7 of Order XXXII, in order 
to determine whether in fact the applicant is or is not a pauper. 
The learned Subordinate Judge appears to have ignored these pro- 
visions of the law altogether. 

Further it is evident that the order to furnish security for 


Kitsch, J. 
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the court-fee as a condition of being permitted to sue as a pauper 
would stultify the granting of such permission. 

In the circumstances it appears to us that the proper course 
is to remand the case to the court below for decision de novo of 
the application for permission to sue as a pauper. ‘The court should 
make a proper inquiry into the question of fact whether the appli- 
cant is a pauper or not and also deal with the other matters to be 
considered in the case in the light of the above observations. The 
attention of the court below is drawn to the following cases 
which may be found helpful in this connection (Kathari) Rem- 
chandra Raju v. (Dandu) Venkiah; Lachmi v. Ram Babadur’ and 
Mst. Harizan v. Abdul Karim. We make no order as to costs. 


ta, L R. 1927 Mad. 441 323 A., L. J. 200 
$ t12 CQ W. N. 163 


THE RETURNING OFFICER, MUNICIPAL BOARD, SHAH- 
JAHANPUR (Defendant) 
Versus 
MUHAMMAD ALI HUSAIN KHAN (Plaintiff) * 

Ciuil Procedure Code, Secs. 115 end 151—Scope of —District Judge passed 
an order restraining Returning Officer from bolding an election— 
Election beld up—Great public inconvenience—No illegality or 
material trregularity—W ben High Court cannot interfere. 

There is no authority for the proposition that no revisional 
application could be entertained by the High Court except upon 
the question whether or no the subordinate court had jurisdiction 
to grant a particular order. Where the subordinate court acts 
illegally or with material irregularity in the exercise of his jurisdic- 
tion the High Court can interfere in revision. 

Where the District Judge, in an appeal which he was competent 
to entertain, passed an order restraining the Returning Officer from 
holding an election upon the new roll in the preparation of which 
certain irregularities were alleged, beld, that the District Judge 
made an order which by law he had jurisdiction to make and if that 
arder does result in inconvenience to the public by holding up the 
election, that fact does not amount to an illegality or to a material 
irregularity in the exercise of his jurisdiction. 

Cwi Revision from an order of Basu LaxsHMI NARAIN 

TANDON, District Judge of Shahjahanpur. 

Mubemmad Ismail (Government Advocate) for the applicant. 

Shiva Prasad Sinba and M. A. Aziz for the opposite party. 

The following judgment was delivered by 

THOM, J.—These are applications in civil revision against an 
order of the District Judge of Shahjahanpur granting an injunction 
to restrain the respondent, the Returning Officer, from holding 
elections in ward No. 7 in the Shahjahanpur city. 

- *Civ. Rev. 640 of 1931 
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The municipal election had been fixed to take place on Decem- 
ber 5, 1931. Before this date however the respondent applied for 
an injunction in the Munsif’s court against the Returning Officer 
restraining him from holding the election on this date on the ground 
of certain irregularities alleged against the Returning Officer in 
regard to the initial steps connected with the preparation of the 


Boaxp, Saaw- electoral roll. The Munsif in the first instance granted the in- 


JAHANPUR 
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junction. On a later date, however, upon a reconsideration of the 
matter he discharged the injunction. The opposite party thereupon 
appealed to the District Judge who restored the injunction against 
the Returning Officer. The Returning Officer comes now to this 
Court in civil revision praying that the order of the District Judge 
be set aside. 


These applications are made under Section 115 of the Code 
of Civil Procedure. Under that section this Court may entertain 
an application of this sort only in three instances, namely, (a) 
where it appears that the subordinate court has exercised a jurisdic- 
tion not vested in it by law, (b) where it has failed to exercise a 
jurisdiction so vested and (c) where the subordinate court has acted 
in the exercise of its jurisdiction illegally and with materjal irre- 
gularity. 

Counsel for the opposite party took a preliminary objection to 
these applications. 

It is not in dispute that the District Judge did not assume a 
jurisdiction with which he was not clothed by law. It is a matter 
of admission also that there is no question of his having failed to 
exercise a jurisdiction with which he has been vested by law. 
Counsel for the applicant however has argued that these applications 
come within that part of clause of Section 115 of the Code of 
Civil Procedure relating to the exercise by the Subordinate Judge 
of his jurisdiction in an illegal manner or with material irregularity. 

In support of his argument counsel for the applicant has 
maintained that the District Judge by directing that the Returning 
Officer is at liberty to proceed with the election on the basis of the 
electoral roll of 1928 has acted illegally or with material irregularity. 

, From the terms of the judgment of the District Judge however it is 
plain that he made no order upon the Returning Officer to proceed 
with the election on the basis of the 1928 roll. He expresses his 
opinion that it is open to the Returning Officer so to proceed if so 
advised. ‘The order was simply an order restraining the Returning 
Officer from holding an election upon the new roll in the prepara- 
tion of which certain irregularities were alleged. Counsel for the 
applicant further argued that inasmuch as the granting of this 
injunction would result in great public inconvenience, the learned 
Judge had acted illegally or with material irregularity. Iam unable 
to sustain this argument. Clearly the learned Judge had jurisdiction 


_ 
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to entertain the appeal against the Munsif’s order discharging the avn 
injunction. It was open to him therefore either to confirm the — 
order of the Munsif or to grant the injunction. He has seen fit in 
the circumstances to grant the injunction. He has made an order Tu 
which by law he had jurisdiction to make. If that order does result Reroxxme 
in inconvenience to the public by holding up the election in Ward Pailin 
No. 7 that fact does not amount to an illegality or to a material Boasp, Sman- 
irregularity in the exercise of his jurisdiction. ari 

It has been argued by counsel for the opposite party upon the Mp. Anı 
basis of certain rulings to which he referred me that no revisional Houn 
application could be entertained by this Court except upon the W" 
question whether or no the subordinate court had jurisdiction to Thom, J. 
grant a particular order. If this argument were sustained then 
that part of Section 115 of the Code of Civil Procedure which 
relates to applications in cases where there has been an illegal exercise 
of jurisdiction or a material irregularity becomes a dead letter. 
Upon a consideration of the rulings referred to however it is per- 
fectly clear that the decisions do not support the contention of the 
counsel for the opposite party in this respect. There may be many 
cases in which a Judge has not exercised a jurisdiction with which he 
has not been vested or has not failed to exercise a jurisdiction so 
vested and yet may have acted illegally or with material irregularity 
in the exercise of his jurisdiction; as, for example, if he decided an 
appeal without giving one party to the appeal an opportunity of 
being heard, or if he decided the appeal upon considerations not 
taised in the evidénce in the court of first instance: no such irre- 
gularity or illegality however is alleged in this case. Counsel for 
the applicant argued further that under Section 151 of the Code 
of Civil Procedure this Court had jurisdiction to review the decision 
of the lower appellate court. I am clearly of the opinion that the 
circumstances of this case do not warrant the overriding of Section 
115 by an application of the inherent powers of the Court referred 
to in Section 151. 

In the result I have come to the conclusion that the learned 
District Judge has not acted illegally or with material irregularity, 
and the court has no jurisdiction to interfere with his order. ‘The 
applications are, therefore, dismissed with costs. 

Application dismissed 
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PRIVY COUNCIL 
KUMARAVELU CHETTIAR AND OTHERS 


Versus 
T. P. RAMASWAMI AYYAR AND oTHeERs* 

Civil Procedure Code, Sec. 11, Expl. 6 end Or. 1, R. 8—Necessity for 
complying with conditions of R. 8—Inadvertent omisstown—Decree 
when res judicata. 

Generally speaking if the course prescribed by Or. 1, R. 8 of 
Civil Procedure Code is not followed or if the requisite permission 
is not obtained, the judgment does not bind those whose names are 
not on the record. But in view of Explanation 6 to Section 11 
of Civil Procedure Code a decree may be within the benefit of the 
Explanation where the litigation having been bona fide the omission 
to comply with the conditions of the Rule has been inadvertent, 
and no injury from the omission has been sustained by the plaintiff 
in the second suit. The burden however upon a defendant seeking 
a ruling to that effect is very heavy and compliance with the 
provisions of Order 1, Rule 8 both in the letter and in the spirit 
should be ordinarily insisted on. 


Gopalacharyulu v. Subemma, I. L. R. 43 Mad. 487, Baliu Lal v. 
Bulak Lal, I. L. R. 24 Cal. 385 and Srinivasacharier v. Ragheva- 
cherisr, I. L. R. 23 Mad. 28 referred to. 

Bons fide litigation will not excuse the neglect of statutory 
conditions. If the litigation be not bona fide the most complete 
observance of these conditions will not give to the decree the force. 
of res judicata. - 


APPEAL from a decision of the High Court of Judicature at 
Madras. 


W. H. Upjabn, K. C. and K. V. L. Narasimbam for the 
appellants. . 
DeGruyther, K. C. and C. Sidney Smith for the respondents. 


The following judgment was delivered by 


Loro BLANEsBURGH.—At Tiruchendur in the Tinnevelly 
District, there is a temple dedicated to Subrahmanyaswami described 
by the appellants as a public temple of classic fame and great 
antiquity, open to and attended by all non-Panchama non-pollut- 
ing Hindus from all parts of India, of all sects, including the 
appellants’ “community of the Vaniya Vaisyas.” In the suit, out 
of which this appeal arises; the appellants “for themselves and as 
representatives of all members of Tiruchendur Vaniya Vaisyas” set 
up a right to worship in the Inner Mayil Mahamantapam of the 
temple. The defendants were the trustees of the temple, certain 
sthanikars and servants under the control of the trustees and three 


*P. C. A. 62 of 1930 
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members of the Vellala community of Tiruchendur. They were 
sued “for themselves, and as representatives of all persons similarly 
interested in the subject matter of the suit.” The suit was filed 
under Order 1, Rule 8, of the Civil Procedure Code—a rule to 
which full reference must later be made, and the claim of the 
plaintiffs was resisted by all the defendants on grounds set forth 
in detail in the written statement of the trustees.. These com- 
prised answers on the merits, with a separated defence of res judicata. 
The claim was barred, so it was alleged, by a decree pronounced 
in 1878 in a suit representative in character and seeking the same 
relief. 

This defence, along with all the other answers made by the 
written statement, was repelled by the learned Subordinate Judge 
of Tuticorin, who on March 17, 1923, after a very elaborate 
judgment dealing with all the issues raised, decreed the suit. The 
respondents appealed to the High Court at Madras. In that 
Court the learned Judges found it convenient to deal with the 
plea of res judicata as one preliminary to all the others, and after 
full argument they came to the conclusion that it had been estab- 
lished. As, however, the course of decisions throughout India 
had not been uniform on the point at issue, they thought it well 
to refer the question of res judicata to the Full Court for decision. 
There, the same view was taken of the plea, and with an intima- 
tion to that effect the case was remitted to the learned Judges by 
whom the appeal had so far been heard, to pronounce upon the 
question whether the former suit had in fact, in its trial, been 
treated as a representative suit for the benefit of all Vantyas so as 
to be fit to be decisive of the present case. 

This question having later been answered in the affirmative 
by the learned Judges, it became unnecessary for them to go into 
any of the other issues raised on the appeal, which accordingly, 
by decree of November 16, 1927, was allowed and the suit dis- 
missed. Hence the plaintiffs’ present appeal to His Majesty in 
Council, upon which, it is agreed, that the only questions in boc 
statu open for determination are the two which have by the High 
Court been decided in favour of the respondents. Whether the 
litigation is to proceed further or not will become clear after it 
has been ascertained whether the views of the High Court on these 
two questions are or are not well founded. 

Tt will appear as the case develops, that the decision must 
finally be rested on a proper appreciation of the provisions of the 
Code of Civil Procedure with reference to representative suits, 
due regard being had to the conditions, if any such there be, which 
must be observed, if a decree in such a suit is ‘to be binding on 
persons not actually parties or privies thereto. It will accordingly 
be convenient at the outset to trace the legislative history of repre- 
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sentative suits. 

Prior to the Code of 1877 such suits, although not unknown 
in India, were not the subject of legislation. With reference 
to them, the practice followed by the Courts there did not 
apparently, differ, in substance, from that which had, for at least 
a century, obtained in the Court of Chancery in England. This 
practice, as described by Lord Macnaghten, in the Duke of Bedford 
v. Elis is copiously referred to in the Judgment of the High 
‘Court, and need not’ be further elaborated now. It will suffice, - 
as an illustration of the corresponding practice in India, to draw 
attention to a judgment of the Madras High Court pronounced 
in the year 1866 in the case of Srikbenti v. Indupuram?. There, 
in the first of two suits, the plaintiffs had been 54 inhabitants of 
a village who claimed against 67 inhabitants of an adjoining village 
a revision or alteration of the boundaries between the two. The 
second suit, the subject of the report, was one by other villagers 
claiming the same relief against the adjoining village, and therein 
it was held that the two villages had each been effectually represented 
in the first suit and that the inhabitants of both were, in substance, 
parties to the earlier litigation, which was of a public nature dealing 
with a claim in which all had a common interest. In these cir. 
cumstances the decree in the earlier suit was a bar to the claim 
being again litigated. The Court emphasised the fact that con.’ 
venience, where community of interest existed, required that a few 
out of a large number of persons should, under proper conditions, 
be allowed to represent the whole body, so that in the result all 
might be bound by the decree, although some only of the persons 
concerned were parties named in the record. In the absence of 
any statutory provisions on the subject, the Courts in India it 
would seem, prior to 1877, assumed the task and duty to determine 
in the particular case whether, without any real injustice to the 
plaintiffs in the later suit, the decree in the first could properly be 
regarded as an estoppel against the further prosecution by them of 
the same claim. 

In the ’seventies of the last century the subject was dealt with 
by legislation both in England and in Indiz—in England, to refer to 
its legislation first, by Order 16, Rule 9, to the Judicature Act, 
1873. The effect of that rule in relation to representative actions 
was, in substance, to introduce into all the Divisions of the High 
Court the practice which prior to the Act had obtained in the 
Court of Chancery. _But, as was pointed out by Fletcher Moulton 
L.J., in Markt v. Knight eae oe Company® in extending the 
procedure to all Divisions of the Court, the rule also formulated 
it, and the question whether the enactment accurately or otherwise 


expressed the previous practice of the Court of Chancery became 
*[1901] A.C 1 g 3 Mad. H. C. R. 226 
* [1910] 2 K. B. 1021, 1038 
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accordingly little more than academic. 

A similar observation may, perhaps, with equal appositeness, 
be applied to the corresponding Indian legislation on the subject 
to which attention will presently be directed. 

The English Order 16, Rule 9, which has remained unaltered 
until now, is in the following terms:— ; 
` Where there are numerous persons having the same interest in 
one cause or matter, one or more of such persons may sue or be 
sued, or may be authorised by the Court or a Judge to defend in 
such cause or matter, on behalf, or for the benefit of all persons 
so interested. 

A passing reference to the English practice under that Rule 
in regard to two matters may be helpful here. First, x has been 
deemed essential that in a representative action’ the class of persons 
on behalf of whom relief is sought should be clearly defined. In 
the interests of precision it is expected that the class shall be so 
defined in the writ (see e.g. [1910] 2 K.B. 1034), but the gist of 
the requirement is that as the judgment in such an action is 
binding on all the members of the class represented, it is of the 
essence that the range of the estoppel be defined somewhere on 
the face of the proceedings. Again in England if the action is 
properly brought by plaintiffs as members of a class having a 
common interest to vindicate the rights of the class, it will be 
no objection that they may have added a claim in respect of some 
matter in which they say they have been wronged in their indivi- 
dual capacity (Duke of Bedford v. Ellis supra). But, all the same, 
it remains true that if the plaintiffs’ claim is substantially one for 
damages for an alleged wrong to themselves individually, the suit 
is not held to be representative in the true or effective sense of 
the term. 

In India representative suits were made the subject of legis- 
lation in the Code of Civil Procedure of 1877 by provisions clearly 
based on the English precedent, but with modifications introduced 
of definite—even of compelling—significance in relation to the 
very question here under consideration. 

provisions, contained originally in Section 30 of the 
Code of 1877, are now to be found in Order 1, Rule 8 of the 
Code of 1908 in terms following:— ` 
(1) Where there are numerous persons having the same interest 
in one suit, one or more of such persons may, with the permission 
of the Court, sue or be sued, or may defend in such suit, on behalf 
of or for the benefit of all persons so interested. But the Court 
shall in such case give, at the plaintiffs expense, notice of the 
ingtitution of the suit to all such persons either by personal service, 
or, where from the number of persons or any other cause such 
service is not reasonably practicable, by public advertisement, as 
the Court in each case may direct. 
97 
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(2) Any person on whose behalf or for whose benefit a suit is 
instituted or defended under Sub-rule 1 may apply to the Court to 
be made a party to such suit. l 

The effect of this enactment standing alone appears to their 
Lordships to be as little open to doubt as is its purpose. As in 
1873 had happened in England, it formulates in 1877 for India 
the former exception to the general principle that all petsons 
interested in a suit shall be parties thereto. It is an enabling rule 
of convenience prescribing the conditions upon which such persons 
when not made parties to a suit may still be bound by the pro- 
ceedings therein. For the section to apply the absent persons must 
be numerous; they must have the same interest in the suit which, 
so far as it is representative, must be brought or prosecuted with 
the permission of the Court. On such permission being given it 
becomes the imperative duty of the Court to direct notice to be 
given to the absent parties in such of the ways prescribed as the 
Court in each case may require: while liberty is reserved to any 
represented person to apply to be made a party to the suit. 

The direction of all these matters, in striking contrast to the 
English rule, is placed in the hands of the Court, and the obtaining 
of the judicial permission and compliance with the succeeding orders 
as to notice, are, as it seems to their Lordships, quite clearly the 
conditions-on which the further proceedings in the suit become 
binding on persons other than those actually parties thereto and 
their privies. In their Lordships’ view the position under Section 
30 is correctly and clearly stated by Ameer Ali, J. in Baiju Lal v. 
Bulak La where he says:—‘The effect of Section 30 is that unless 
such permission is obtained by the person suing or defending the 
suit, his action has no binding effect on the persons he chooses to 


_ represent.” “If the course prescribed by Section 30 is not followed 


in the first case, the judgment does not bind those whose names are 
not on the record,” is another correct statement of the position. 
See Srinivasachariar v. Ragavacheriar® 


It is convenient now to examine the decree which has been 
found to be a bar to the present suit. It is one by which the 
Subordinate Judge of Tuticorin, on June 19, 1878, dismissed 
original suit No. 14 of 1877. It was affirmed by the High Court 
at Madras on April 28, 1879, in Appeal Suit No. 73 of 1878. 

The records of the suit appear to have been destroyed under 
the rules for the destruction of documents, and the nature and 
details of the litigation can now only be gleaned from public 
copies of the plaint, of the judgment and decree of the Subordi- 
nate Judge, and of the judgment of the High Court on appeal, 
all produced by one of the respondents. 

From these documents it appears that the suit followed upon 


an unsuccessful magisterial prosecution of the plaintiffs for alleged 
“LL R. 24 Cal 385 *L L R. 23 Mad. 28 
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criminal trespass into the Tiruchendur temple on February 8, 1876. 
In the suit the complaint, which before the magistrate had been a 
trespass on the part of the accused, became the illegal ejection of 
the plaintiffs from the temple. The suit was commenced on 
November 8, 1877. The Code of 1877 had come into force on 
the 1st of October previously. The proceedings were accordingly 
regulated by Section 30, although it may well-have been, as is 
now pointed out by the High Court, that the pleaders at Tuticorin 
‘ had not yet become familiar with the provisions of the section. 


The plaintiffs were four Waniyas (three of them members of 
a family of the village of Venkataramapuram), and a fellow caste 
man of Thattamadam. It was they who had been prosecuted for 
trespass. No one from Tiruchendur was added as plaintiff. Nor 
was this omission accidental, because, as appears from the judgment 
of the Subordinate Judge, it had been matter of complaint by 
the plaintiffs that none of the Tiruchendur people would give evi- 
dence in their favour, and that even their own caste men of that 
place would not come forward through fear of the defendants. 
In other words, the plaintiffs did not even suggest that they were 
then representing Tiruchendur Vaniya Vaisyas in any sense. But 
it is on behalf of these Vaniyas alone that the present suit is 
brought. At the very outset, therefore, it becomes more than 
doubtful whether these local Vaniyas, the only appellants here, 
were in any way interested or concerned in the earlier litigation. 
The difficulty, it will be seen, increases and becomes more general 
on further examination. 

A mere perusal of the plaint in the suit is enough to produce 
the impression that it was to obtain redress for the unjust and 
forcible exclusion of the plaintiffs from the temple on the aforesaid 
February 8, 1876, that the suit was really launched. For that 
exclusion, exemplary damages assessed at Rs. 5,200 are claimed by 
the plaintiffs individually. The order and description of the defen- 
dants lend colour to this view. Defendants 1 to 7, servants 
apparently of the temple, are alleged to have been the actual 
aggressors: defendant 8, the manager, and defendants 9 to 11 
Dharmakartar of the temple are alleged to have permitted and 
connived at the aggression, while the claim against all the eleven 
is purely individual and in no sense representative. It is true 
that, following upon the charge of personal aggression there is 
an allegation that the defendants since its date had been obstructing 
the entire community of the Vaniyas including the plaintiffs 
from crossing the outside compound of the temple and entering 
ia. It is true also that there are elsewhere in the plaint references 
to Waniyas generally and that by the original prayer, as now 
correctly translated by the learned Subordinate Judge, the. right 
asserted was “the right of the Vaniya caste including the plain- 
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Cw  tifls and others,” and was expressed-in terms which are in substance 
1933. the same as those in the present suit. Nevertheless the impression, 
—— persists, if the pleading be read as a whole, that it was the rights.or 
Kumaxaveu wrongs of the individual plaintiffs which were in contest, and that 
: the position of members of the Vaniya caste generally came under 
T.P. notice only for the reason that it was as Vaniyas that the plaintiffs 
Ramaswasc had suffered any wrong at all at the defendants’ hands. The langu- 
AMAR age of representation is nowhere used, and the conclusion that the 
Lord relief claimed was really individual is strongly confirmed by the 
Blemesburgh remaining records of the suit still extant. There is, first, the 
decree of the 19th June, 1878. It begins with ‘Particulars of 
the Claim” in the words following:— 

This suit has been brought for the recovery of Rs.5,200 as 
‘exemplary damages’ for a declaration that plaintiffs are entitled to 
enter into the Subrahmanyaswami temple at Tiruchendur for 
worship at the spots marked A and B in the plan of the temple, 
Exhibit A, and for the issue of 2 permanent injunction restraining 

defendants from causing any obstruction to their doing so. 

This decree is an official document issued by the authority of 
the Court. In it there is not from its beginning to its end the 
slightest hint that any persons other than the plaintiffs and 
defendants named as parties are interested in or affected by it. 
So also in his judgment, leading to the decree, the learned Sub- 
ordinate Judge describes the plaintiffs’ claim in the following simi- 


lar terms:— 
Plaintiffs are ‘Waniyas or oilmongers.’ ‘They went on the 8th 
February to the ... temple . to perform a certain vow, 


and while engaged in performing it, defendants 1 to 7 (the servants 
of the temple) turned them out of the temple on the ground that 
they had transgressed the limits prescribed for the admission of 
their caste people, and then prosecuted them for criminal trespass 
before the Sub-Magistrate. That officer convicted them of the 
offence laid to their charge, but the Head Assistant Magistrate on 
appeal quashed the conviction. And now plaintiffs seek the re- 
covery of the sum of Rs.5,200 ‘as exemplary damages’ from de- 
fendants 1 to 7 and defendants 8 to 11, the manager and trustees 
of the temple, and pray for a declaration that they and their family 
are entitled to make their worship at the spots marked A and B 
in the plan of the temple, Exhibit A, and for a permanent 
injunction restraining defendants from causing any obstruction to 
their doing so. 

More colourless upon this point, but still pointing to the 
same conclusion, is the judgment of April 28, 1879, of the High 
Court on appeal. There-the learned Judges say:— 

We think the reasons assigned by the Judge who passed the decree 
dismissing the plaintiffs’ suit are satisfactory to show that plaintiffs 
have not made out the right they claim. 

Nor is the omission of all reference to representation a mere 
question of form. Their Lordships bear in mind that Section 30 
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is an enabling enactment. It in no way debars 2 member of a 
community from maintaining a suit in his own right, although 
the act complained of may also be injurious to the whole commu- 
nity. This, in the view of the Board, is the very privilege which 
the plaintiffs in the earlier suit were exercising. ' 

Further, with reference to that suit their Lordships have 
regard to the finding of both Courts in India—a finding made with 
emphatic assurance by the High Court—and one so important in 
exch aspect of this appeal that they quote it textually:— 


We are satisfied, say the learned Judges, that no permission 
was applied for orally or in writing, and that no permission was 
granted expressly or umpliedly under Section 30 corresponding to 
Order 1, Rule 8, Civil Procedure Code, to the plaintiffs to sue on 
behalf of or for the benefit of all the Vaniyas interested, along 
with the plaintiffs, to worship in the Tiruchendur temple as alleged 
by the plaintiffs. 

In the result with all these converging considerations in mind 
` their Lordships are in agreement with the learned Subordinate 
Judge that the original suit, at all events by the date of the decree, 
had become one from which every trace of representation was 
eliminated: that the decree of dismissal was as it bears to be a 
decree inter partes only: and that if the plaintiffs had, by the 
learned Subordinate Judge, been held entitled to judgment, they 
would have obtained from him, at the most, the individual order 
in the terms which, as he stated, they were then claiming. Fur- 
ther, their Lordships, at this stage of the case are much impressed 
by the fact that Section 30 was never invoked. Its provision 
may have been only dimly appreciated by the pleaders in Novem- 
ber, 1877, but it cannot be assumed that they were not familiar 
to the learned Judge by June, 1878, and to the High Court by 
April, 1879, and it is preferable to conclude that they were in 
no way referred to because on the true view of the case as presented 
to both Courts the suit was not one to which they had any 
application. 

The learned Judges of the High Court hold the view that 
the earlier suit was, and was conducted as, a representative suit 
governed by Section 30, but they do not, as their Lordships very 
respectfully think, face fully the difficulties in the way of that 
conclusion. ‘Their view that the reference to “family” in the 
quoted passage from the judgment of the learned Subordinate 
Judge is a slip for “community” is not, in the face of the contem- 
poraneous decree, one to be safely accepted: the omission of all 
reference to representation cannot properly be regarded as a mere 
question of form, and, in the result, their Lordships, if it were 
necessary, would be prepared to hold that this plea of res judicata 
had not been made good for the simple reason that the original 
suit is not shown by the respondents to have been a representative 
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Crm suit at all 
Dn But even if it be assumed that the original -suit was a repre- l 
1933 sentative suit-governed by Section 30, but one which was prosecuted 
Kowasavexu without leave of the Court and with no notice given of its insti- 
ipa tution, either as required by the section or at all, then the very 
1p, -serious question arises whether the decree in such a suit is brought 
Rawaswaa within Section 13, Explanation 5, of the Code of 1877, which 
Arrar deals with the plea of res judicata. ‘The section, with the addition 
lord of the words printed in square brackets and inserted for the first 
Blenesburgh time in 1908, has now become Section 11, Explanation 6 of the 
present Code. It is as follows:— 

No Court shall try any suit or issue in which the matter directly 
and substantially in-issue has been directly and substantially in 
‘sue in a former suit between the same parties, or between parties 
under whom they or any of them claim, litigating under the same 
title in 2 Court competent to try such subsequent suit or the suit 
in which such issue has been subsequently raised, and has been 
heard and finally decided by such Court. 

Explanation VI. 

Where persons litigate, bona fide, in respect of [a public right 
or of] a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purposes of this 
section, be deemed to claim under the persons so litigating. 

Based upon that enactment, the question with reference to 
‘this defence of res judicata, referred by the High Court to the 
-Full Bench, was, as interpreted by the Full Bench, as follows:— 

Is Explanation 6 to Section 11 controlled by Order I, Rule 8, 
of the Civil Procedure Code so as to prevent a subsequent suit filed 
with leave under Order 1, Rule 8, by two or more members of the 
community who claim a right in common to them and the other 
members. of the community, and seek to enforce it on behalf of 
themselves and the community, being res judicate by reason of a 
decision given after bona fide contest in a previous suit filed without 
Jeave under Section 30 Civil Procedure Code 1877 by some other 
members of the community claiming the same right and secking 
‘to enforce it on behalf of the community? 

The question, of. course, as has been already shown, is based 
upon assumptions in regard to the “previous suit,” which their 
‘Lordships do not accept, but its object and meaning will, perhaps, 

f þe best appreciated by the answer returned: which, shortly stated, 
awas, that Explanation 6 is not controlled by Order 1, Rule 8, 
and if a Court allows a suit to which the rule applies to proceed 
in a-tepresentative capacity for the benefit of numerous parties 
all these parties will be bound by the decree, if the contest leading 
‘to it were bona fide, even although the procedure prescribed by 
the rule was in no respect folldwed. The far-reaching importance 
ofthis pronouncement of the.Full-Bench, couched as it is in general 
‘terms, -will at once be recognised. It introduces into Section 11, 


A. L. J. R. PRIVY COUNCIL 771 


with Explanation 6—itself an enactment of adjective law only— 
a result which attaches to the explanation the effect of new subs- 
tantive law in that it clothes with-all the binding force as against 


them of a res judicata a decree in a representative suit which; apart’ 


from the explanation, has-no binding effect upon the persons therein 
expressed to be represented. A pronouncement which has this 


result is not one to be accepted readily, and their Lordships believe’ 


it to be mistaken. 
Before considering it critically, however, it will be convenient 


to recall the circumstances in which, in the Code of 1908, the 


words “a public right of” were added to the explanation. The 
addition, it will be found, throws light upon the question at issue. 
In the Code of 1908 there was introduced; for the first-tume, 


a provision—Section 91—by virtue of which the Advocate-General’ 


or two or more persons, with his consent in writing; might, in the’ 


case of a public nuisance, institute a suit, though no special damage 


had been caused, for a declaration and injunction, and for such: 
other relief as might be appropriate to the circumstances of the- 
case. If the plea of res judicata was to apply to the decreesin' such’ 
a suit, some addition to Explanation 6 seemed to be called for. The 
addition of the words “a public right or of” in the place where 


they are found was apparently regarded as sufficient for that purpose 
because it is everywhere accepted: that the enactment therein of 


Section 91 was the only reason for their insertion in the same 


Code of 1908. 
Their Lordships will presently advert to the light thrown 


upon the explanation as a whole by the introduction of these’ 


words. 


The view of it taken by the Full Bench, however, purported’ 


to be based rather upon authority and upon certain general con- 
siderations than upon its actual wording. And here their Lord- 
ships doubt whether any representative authority can be found 
broad enough to cover the present case, while with the general 
considerations invoked they are not in sympathy. As to authority 
they are impressed by the fact that even before the Code of 1908 
there were several decisions—Thanakotta v. Murniappa® may be 
selected as typical—in which-the view was taken that if what may 
be called an Order 1, Rule 8 suit was to have the benefit of the 
cxplanation the conditions of the- Rule must have been complied 
with fully. While in other cases in which it might superficially 
be supposed that the opposite view had been taken it will be 
found that the question at issue-was not so much whether, where 
none of the conditions of the Rule had’ been complied with the 
benefit of the explanation could be extended to the decree in a 
suit expressly within the terms of the Rule—which is the present 


case—as whether to bring the decree within the explanation, the 
5 *L LR. 8 Mad. 496 
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‘conditions of the Rule had not to be observed even in a suit whjch 


while within the words of the explanation was not within the 
words of the rule at all. And the result of the decisions has shown 
that the explanation is not confined to cases covered by the Rule 
but extends to include any litigation in which, apart from the Rule 
altogether, parties are entitled to represent interested persons other 
than themselves. Nor are their Lordships impressed by the general 
principles upon which apparently the Full Bench relied. First 
of all the learned Judges in ignoring the conditions imposed by 
the Rule seem to have discounted altogether the requirements as 
to notice thereby made so prominent. The observance of these 
requirements, their Lordships hold to be essential. They constitute 
the nearest available substitute when dealing with numerous 
persons, scattered it may be throughout India, for the personal 
service upon a defendant required in the case of an ordinary suit. 
It is no more permissible to dispense with the one requirement 
than with the other if the person in view is to be bound by the 
decree. It may indeed be the case that in some -representative 
suits, however far-reaching the notice, absent persons will have 
only a chance of knowing that litigation affecting their interests 
is on foot. But of that chance they are not to be deprived. It 
will be as good a chance as the Court can give, and they are 
entitled to rely on the due discharge by the Court of its duty 
in this matter—one of the most responsible with which it could 
be entrusted. 

And the fact that in very many instances the notice directed 
will not achieve its full purpose: and that many persons concerned 
may remain in ignorance of the proceedings, may well have 
prompted the further condition of the explanation that the decree 
in such a suit to be binding on absent persons must follow a bona 
fide litigation. ‘This condition the Full Court seem to regard as 
the panacea for all irregularity. In their Lordships’ judgment it 
is not so to be: read. Bona fide litigation will not excuse the 
neglect of statutory conditions. If the litigation be not bona fide 
the most complete observance of these conditions will not give 
to the decree the force of a res judicata. 

In their Lordships’ view the difficulty in associating the 
explanation with the rule is occasioned only by the generality 
of the words of the rule, and that difficulty, as they think, is 
removed by the addition to the explanation made in 1908. 


So far as mere words are concerned it probably would have 


“to be-agreed that a suit in respect of a public nuisance brought 


by any member of the public would be a litigation “in respect of 
a public right.” When, however, it is found that such a litigation ~. 
where no special damage has been sustained is only authorised under 
the Code if it be instituted with the consent in writing of the 
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Advocate-General, is it to be said that the benefit of the explanation 


is to be extended to a decree in such a suit where no such consent ` 


has been obtained, the necessity for it having been, perhaps, over- 
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looked? The answer must, it seems, be in the negative; but al- Eaa 


though the instance is more striking, the same principle must, 
their Lordships think, apply to a decree in a representative suit 
properly so-called, when, in view of the provisions of the Code 
in that behalf, “no persons interested in such right other than the 
persons litigating, are affected by the decree.” While however 
their Lordships are of opinion that the conclusion they have 
reached on this important question is justified even on the wording 
of the explanation, they are by no means unconscious of the diff- 
culties pointed out by the High Court of Madras in Gopalacharyults 
v. Subbamma,’ and they would not exclude the possibility of a 
decree being within the benefit of the explanation where the litiga- 
tion having been bona fide the omission to comply with the con- 
‘ ditions of. the rule has been inadvertent, and no injury from the 
omission has been sustained by the plaintiff in the second suit. 
But it is, their Lordships think, imperative to have it recognised 
that the burden upon a defendant seeking a ruling to that effect 
is heavy indeed. No encouragement-should, they think, be offered 
to litigants, if they would obtain the full benefit of Order I, Rule 8, 
to be careless in securing full compliance with the conditions of the 
Rule both in the letter and in the spirit. 


On the whole case accordingly their Lordships have reached 
the conclusion that the learned Subordinate Judge was right in 
holding that the defence of res judicata bad not been established. 

This appeal therefore should be allowed, and the case be re- 
mitted to the High Court with a direction to dispose on the merits 
of the defendants’ appeal from the decree of March 17, 1923. 

And their Lordships will humbly advise His Majesty accord- 
ingly. 

The appellants are entitled to their costs of this appeal, and of 
the appeal to the High Court as from the day when it was opened. 
The remaining costs of that appeal already incurred, and all further 
costs thereof hereafter to be incurred, will be dealt with by the 
High Court when disposing finally of the appeal. 

Appeal allowed. 

Hy. S. L. Polak & Co.—Solicitors for the appellants. 

Douglas, Grant & Dold—Solicitors for the respondents. 
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GARUDDAS (Defendant) 


VeTSUS 


LALDAS AND ANOTHER (Plaintiffs) * 


whole blood to half blood—Applicability of doctrine—As between 
tencles of the propositus whole blood excludes balf blood. 
Under the Benares school of the Mitakshara as between uncles 
of the propositus the whole blood will exclude the half blood. 
The material text of the Mitakshara (Ch. I, S. IV, paragraphs 
$ and 6) laying down the preference of the whole blood to the half 
blood is not confined to the case of brothers of the propositus, bat 
states a principle applicable to all Sapindas in the same degree of 
consanguinity. Suba Singh v. Serferax Khan, I. L. R. 19 All. 215 
(¥.B.) approved, Genga Sabai v. Kesri, 42 I. A. 177 and Jatindra 
Nath Roy v. Nagendra Nath Roy, 58 I. A. 372 relied on. 
APPEAL from a decision of the Court of the Judicial ` 
Commissioner, Central Provinces. 


J. M. Parikh for the appellant. 

L. DeGruyther, K. C. and W. Wallach for the respondents. 

The following judgment was delivered by 

Sr GEORGE LownpEs—The only question for determination 
in this appeal is as to rival claims to succession under the Hindu 
law between uncles of the whole and of the half blood. 

The parties are Grihastha Gosains, known as Mahants, and 
are governed by the Benares School of the Mitakshara. Their 
relationship will sufficiently appear by the following abbreviated 
pedigree in which names of females are printed in italics: 


Dulerkuer = Lakhmidas = Phulkuer 
onae | o 
l das Bajrangdas Ramkrishnadas T Rajknar Garuddas 
Bhagwatdas 


The property in question consists of 28 villages of the Haka 
of Lormi in the Bilaspur District of the Central Provinces, which 
came to Ramkrishnadas on a family partition. On his death 
they passed to his son Bhagwatdas, who died without issue on 
November 30, 1912. The villages then went to his mother, 
Rajkuar, as his heir, and on her death in 1914 to his paternal 
grandmother Phulkuar. She died on October 23, 1922, when 
the disputed succession opened, the rival claimants being 
Garuddas, the father’s brother of the whole blood, and Laldas 
and Bajrangdas, his half brothers. Garuddas obtained possession 

*P, C. A. 2 of 1930 
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of the villages and Laldas sued him in the District Court of Bilaspur 
claiming a one-third share. Bajrangdas did not join in the suit 
but was brought in as second defendant. 

The District Judge, following a decision of a single judge 
of the superior court in his Province, held Garuddas alone to be 
entitled to succeed, on the ground that as between sapindas in 
the same degree of descent from the common ancestor, those of 
the half blood were excluded by those of the whole blood. ‘The 
decision in question was based upon the judgment of this Board 
in Genga Sabai v. Kesri,! to which more particular reference will 
be made hereafter. The suit was accordingly dismissed by the 
decree of the District Judge dated September 30, 1926. 


Laldas appealed to the Court of the Judicial Commissioner. 
His appeal was heard by Hallifax and Mohiuddin, A.J.C. who, 
differing from the District Judge, held that as between uncles no 
preferential right attached to the whole blood, and that the 
parties were therefore entitled to share equally. They accor- 
dingly set aside the decree of the lower Court and passed a decree 
in favour of Laldas for a one-third share of the property with 
costs. No corresponding relief was given to Bajrangdas on the 
ground, apparently, that he had paid no court-fee. The decree 
of the Appellate Court was dated July 14, 1928. 

From this decree Garuddas has appealed to His Majesty in 
Council. He is opposed by Laldas the original plaintiff. 
Bajrangdas has not appeared. 

The material text of the Mitakshara, Ch. I, S. IV, para- 
graphs § and 6 is in the following terms:— 

Among brothers such as are of the whole blood take the inheri- 
tance in the first instance under the text ‘to the nearest sapinda the 
inheritance next belongs,’ since those of the half blood are remote 
through the difference of mothers. If there be no uterine brothers 
those by different mothers inherit the estate. 

The question is whether this text enunciates only an excep- 
tion to the general rule, confined to the case of brothers of the 
propositus, or whether it states a principle applicable to all sapindas 
in the same degree of consanguinity. The former view has been 
adopted by the Bombay High Court: Vithalrao v. Remrao,” 
followed in 1926 by Shankar Baji v. Kashinath Ganesh,” the latter, 
by the High Courts of Allahabad, Calcutta and Madras: Suba Singh 
v. Sarfaraz Kunwar; Sham Singh v. Kishun Shabt;° Nachiappe 
Gounden v. Rengasami Gounden’. 

The learned Judicial Commissioners in the present case 
followed the earlier Bombay authority without considering the 
other case above cited, though they were all elaborate and exhaus- 
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tive judgments, and in the Allahabad and Madras cass were 
decisions of the Full Bench. 

The rival authorities were before this Board in Genga Sabai v. 
Kesri," to which reference has already been made. The decision 
in that case was that a paternal uncle of the half blood inherited 
in preference to the son of a paternal uncle of the whole blood, 
but Mr. Ameer Ali in delivering the judgment of the Board 
commented on Sube Singh’s case (supra), and with reference to 
the passage from the Mitakshara above quoted he says that there 
seems to be “in principle” no reason to differentiate between the 
brother of the propositus and the brother of his father. He 
continues: — 

Having regard to the general scheme of the Mitakshara, their 
Lordships think that the preference of the whole blood to the half 
blood is confined to members of the same class, or to use the 
language of the High Court in Sube Singh v. Sarferaz Kumwver to 
‘sapindas of the same decree of descent from the common ancestor.’ 

Dealing with Gønge Saba?s case the learned Judicial Com- 
missioners thought it impossible to find in the judgment of Mi. 
Ameer Ali any approval “even by the most distant implication” 
of what may be called here for convenience the Allahabad doctrine. 
Their Lordships would themselyes have come to the opposite 
conclusion. Had this not been intended the judgment could 
hardly have characterised the preference of the whole blood to 
the half blood as confined to members of the same class of 
sapindas; it would almost obviously have been referred to as 
confined to the case of brothers. 


The matter however is put beyond doubt by a more recent 
decision of this Board which was not available to the learned 
Judicial Commissioners; Jatindra Nath Roy v. N agendra Nath 
Roy.* That was a case between bandhus. Genga Sabe?s case 
was referred to and the passage quoted above from Mr. Ameer Ali’s 
judgment was cited, clearly as laying down a rule of general 
application among sapindas, and the principle involved was held 
applicable even in the case of bandhus. From this it follows that 


_ as between paternal uncles of the propositus the whole blood will 


exclude the half blood. 


For the reasons given their Lordships are of opinion that the 
appellant is solely entitled as the heir of Bhagwatdas to the villages 
in dispute. They will therefore humbly advise His Majesty that 
the decree of the Appellate Court should be set aside, and that of 
the District Judge, dated September 30, 1926, restored. The first 
respondent must pay the appellant’s costs in the Judicial 
Commissioner’s Court and before this Board. 

T. L. Wilson and Co.—Solicitors for the appellant. 

Hy. S. L. Polak and Co.—Solicitors for the respondents. 
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SUNDAR LAL AND OTHERS 
Versus 
EMPEROR* 

Criminal Procedtire Code, Section 110—Aceused guilty of substentive 
offence snder—Penal Code—Whether cen be praceeded against, under 
this section—Accused called upon to frrmish security for being 
member of—Revolutionary Party—Nature of evidence necessery— 
Cryptic correspondence and’ possession -of revolutionary literature— 
Admissibility and evidentiary value of. 

The mere fact that there may be some reason to suppose that 
the accused have committed some substantive offence under the 
Penal Code is no obstacle for the institution of proceedings under 
Section 110 of the Criminal Procedure Code. 

Chandan v. King-Emperor, 1930 A. L. J. 389 followed. 

Those, who have been called on to provide security and have failed 
to do so, and have been confined in jail in consequence, are not 

_ to be kept in solitary confinement unless they have become liable 
to it for some infringement of the jail rules. 

The mere possession of revolutionary literature, or pictures, and 
four old leaden bullets, or the passing of cryptic correspondence, 
are by no means sufficient to show that the accused entertained 
revolutionary ideas and was preparing himself for revolutionary 
crime. Such evidence is nothing more than suspicion. So also, 
association with strangers, unless the latter are proved to be 
revolutionaries, and not merely suspected to be so, is mere suspicion 
and it cannot be inferred that the accused associated with 
revolutionaries. 

CRIMINAL Revision from an order of Banu TRiox NATA, 

Sessions Judge of Meerut. 

Sails Nath Mukerji, K. Verma and K. Masud Hasan for the 
applicants. 

M. Waliullah (Assistant Government Advocate) for the 


Crown. 


The following judgment was delivered by 


KENDALL, J.—This application on behalf of four persons, 
Sundar Lal, Makhan Lal, Munni Lal and Om Parkash, has been 
made for the revision of an appellate order of the Sessions Judge 
of Meerut confirming the order of a first class Magistrate who had 
called on the four applicants to furnish bonds and sureties to be of 
good behaviour for three years under Section 110 of the Code of 
Criminal Procedure. The information supplied to the Magistrate 
was that the applicants were so desperate and dangerous as to render 
their being at large without security hazardous to the community, 
and the Magistrate after taking evidence in a very full and careful 
order set before himself the questions which had to be decided. 
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“If the accused” he remarked, “are proved to be members of a 
secret organisation or group of revolutionaries whose avowed object 
is to spread terrorist activities and to prepare young men for revo- , 
lution they would certainly come within the scope of Clause (f) 
of Section 110”, and he therefore proceeded to decide on the 
evidence whether there was such a secret society and whether the 


. persons prosecuted in his court belonged to that society or group. 


His decision was that there was such a society or group, 
and that the present applicants and others were members of it; and 
the Sessions Judge has confirmed his order. 

The present application was originally admitted principally on 
two grounds which are numbered § and 6 in the application for 
revision. Some of the evidence in the Magistrate’s court was 
directed to proving that the applicants were in touch with persons 
who were accused in the Delhi Conspiracy case, and as that case 
had been withdrawn by the time the application was filed, it was 
contended that the position had become modified, or at any rate 
some of the evidence could no longer be relied upon. Further it 
was claimed that both the courts had improperly accepted in evi- 
dence some copies of certain letters said to have been written by 
or to some of the applicants. It has therefore come about that J 
have been compelled to examine the evidence more closely than is 
usual on the revisional side, and I have heard three learned counsel 
at considerable length in support of the pleas put forward on 
behalf of the present applicants. 


I may first dispose of some preliminary matters which have 
been mentioned in the course of argument but do not appear to 
me to need more than passing notice. It has been objected that 
it was irregular to proceed against nine persons at the same time 
under Clause (f) of Section 110. As the case put forward by the 
police was that all these persons were members of a secret society 
and that they had been associating together in the matter under 
enquiry the objection is really met by a reference to Clause (5) of 
Section 117 of the Code of Criminal Procedure. It has next been 
suggested that the Magistrate was a Sub-Divisional Officer and had 
not been specially empowered by the Local Government to take 
action under Section 110 of the Code of Criminal Procedure. The 
Magistrate, however, has been admitted to be a first class Magistrate 
of more than two years’ standing, and it is further admitted that 
under the orders of the Local Government such a Magistrate has 
power to proceed under Section 110 of the Code of Criminal 
Procedure. The authority of the Government to pass a general 
order of the kind, while Section 110 only refers to a first class 
Magistrate “specially empowered”, has been questioned. But it 
is admitted that the question has been decided by a Bench of this 
Court in favour of the Government’s authority, and I am in any 
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case bound by the decision of that Bench. The point is at best a 
purely technical one. It has not been, however, seriously suggested 
that if the applicants are proved by the evidence to be members of 
a secret society the purpose of which is to cause a revolution by the 
use of bombs, pistols and other forms of violence, proceedings under 


‘* Section 110 cannot legally be taken against them. If any authority 


is needed on such a point it has been provided by two recent deci- 
sions of a single Judge of this Court, neither of which has yet been 
reported (Ajay Kumar Ghosh v. King-Emperor, Criminal Revision 
No. 585 of 1932, and Satgur Dayal v. King-Emperor, Criminal 
Revision No. 94 of 1932). It has, however, been suggested that 
if the case for the Crown is established, the applicants must be held 
to have been guilty of a definite offence, and in that case they 
should have been put on trial for that offence, and should not have 
been arraigned before the court under one of the preventive sec- 
tions of the Criminal Procedure Code. There was a decision of a 
single Judge of this Court which lends some force to this plea, 
namely, Rem Prasad v. Emperor’. But the question has been set 
at rest by the decision of a Bench in the case of Chandan and others 
v. King-Emperor*, where it was held that the mere fact that there 
may be some reason to suppose that the accused have committed 
some substantive offence under the Penal Code is no obstacle for 
the institution of proceedings under Section 110 of the Criminal 
Procedure Code. | 

J need not repeat the facts of the case at any length as they are 
fully stated in the judgments of the Magistrate and the Sessions 
Judge. The existence of a secret society has been proved to the 
satisfaction of those courts by sufficient evidence, two of the most 
striking circumstances being the “red poster” affixed by the applicant 
Sundar Lal to the wall of the Meerut Kotwali early in July, 1930, 
and the arrest of Prem Kumar in April, 1931, and the discovery 
in his possession of loaded revolvers, live cartridges, etc. "There was 
also the confession of Daryao Singh, which was afterwards retracted. 
The courts have believed that this confession was voluntarily made, 
and they have used it against Daryao Singh himself—who has been 
called on to provide security in the same proceeding—and to prove 
the existence of a secret society, though they have not used it to 
prove the complicity of any of the alleged members of the society 
except Daryao Singh himself. Little or no attempt has been made 
to show that the secret society does not exist, but it has been claimed 
on behalf of each of the applicants that the evidence is not sufficient 
to prove that the present applicants were members of that society, 
especially when that referred to in grounds 5 and 6 of the application 
is discarded. 

The case against Sundar Lal starts with his action in sticking the 
“red poster” to the wall ofthe kotwali. He has already been 
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punished for this, because he was convicted of an offence under 
Section 507 of the Indian Penal Code and sentenced to a term of 
one year’s rigorous imprisonment. He was, however, released from 
jail under what is known as the Irwin-Gandhi Pact in March, 
1931, and the question is how he has been demeaning. himself 
since. It appears that while he was in jail he made the acquaintance 


. of one Sukhdeo, and part of the evidence against him is that of 


the letters which passed or are alleged to have passed between him 
and Sukhdeo. Sundar Lal was being watched, and copies of these 
letters were produced which were made by a police officer who 
gave evidence in the case. He had been watching the correspondence 
of Sundar Lal and he opened letters which, according to his state- 
ment, were written by and to Sundar Lal. Having opened the 
letters he made copies of them and then allowed the letters to 
proceed by post in the ordinary way. It has been objected that 
these copies should not have been admitted in evidence. Sundar 
Lal himself disclaims them and the originals have not been pro- 
duced. It is suggested that all that the police officer’s evidence 
proves is that he copied some letters sent by a Sundar Lal to a 
Sukhdeo and by a Sukhdeo to a Sundar Lal. The addresses however 
have also been proved by the evidence of this officer, and as the 
letters are proved to have been consigned to the post in the 
ordinary way the court appears to me to have been justified in 
holding that the originals were either lost or were in the possession 
of Sundar Lal, against whom the documents were sought to be 
proved, or of Sukhdeo, and it is the letters written by Sukhdeo and 
presumed to be in the possession of Sundar Lal that are of 
importance. They show ae Sukhdeo was in Burma and was in- 
teresting himself in the rebellion in that country in 1931. One of 
them speaks of knowledge of the responsible men who are working 
at the bottom of it (the rebellion), and there are other passages 
which clearly suggest that Sukhdeo was corresponding with Sunder 
Lal for the purpose of enabling Sundar Lal to take part in the 
rebellion or other activities of a similar kind. The most con- 
vincing evidence against Sundar Lal, however, is that given by 
Ram Sarup, a student of Col. Brown’s school at Dehra Dun. It 
shows how Sundar Lal became acquainted with Ram Sarup and 
had a most incriminating conversation with him in the course of 


` which he criticised Mr. Gandhi and the Congress and praised the 


violent party. “So long as Kisans and mazaurs are not co 

and armed we cannot obtain Swaraj? are words quoted 
by Ram Sarup as having been used by Sundar Lal. It has been 
pointed out that in a former statement recorded by a Magistrate 
Ram Sarup did not quote these exact words but only said that 
Swaraj would be obtained when the workmen and peasants have 
been prepared. It has been argued that this earlier statement is 
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correct and that what Sundar Lal said was quite’ harmless, If Cananai 
he really meant that Swaraj or. responsible -government would. be. 
obtained when the workmen and peasants have been. educated | 
sufficiently to control the legislature and through the ‘legislature Sunnar Lar 
the Government, he would of course have been saying no more 
than what was said in the famous announcement of the Secretary —- 
of State on August 20, 1917. Whatever -the exact words -used Kevdall, J. 
-were, however, it is quite clear that Sundar Lal’ contemplated a . 
violent revolution, and it is also proved that_he sent to Ram 
Sarup some’ literature which is described by the Magistrate and 
which undoubtedly bears on the same subject. The mere posses- 
sion of books dealing with revolution or with a political trial may 
not be an offence in any sense, but the fact that these books were 
sent to Ram Sarup in continuation of the. very inflammatory 
conversation to which Ram Sarup has testified leave no doubt in 
my mind that Sundar Lal was trying to corrupt Ram Sarup and 
to turn him into a revolutionary. The courts have taken this 
view and there can be no manner of doubt that they -were justified 
in doing so. . 

Against Makhan Lal the most direct evidence is contained 
in the statement of Niadar Singh, Bishambhar Sahai and Benarsi 
Das. Bishambhar Sahai states that Makhan Lal used to talk to him 
on political matters and advocate violence, and that Makhan Lal 
also gave him books such as “Kakori ke shahid” and “Bharatiya 
Vidroh”, which are of a revolutionary character. The clearest 
evidence however is that of Niadar Singh who. has been believed, 
and who states that Makhan Lal once said to him: “You and 
Gandhi Maharaj cannot get Swaraj by shanti. Swaraj can be got 
. by bombs and pistols and we shell chase by doing it.” There is 
clear evidence that Sundar Lal sent -money to Bimal Prasad, one 
of the ‘actused in the Delhi Conspiracy’ case. But it has not 
been proved that Bimal Prasad is a member of the secret society, 
at any «rate in these proceedings, or that the sending of money 
to a personal friend of many years standing like Bimal 
Prasad is in itself a proof of an association with him in dny 
revolutionary activities of which he may or may not be a member. ` 
This part of the evidence is now useless. There are, however, 
<certain entries in a diary which was kept’ by Makhan Lal for 
several years and which contains passages of a significant nature. 
These have been given in detail by the Magistrate and the Judge 
and it is unnecessary for me to examine them at great length. 
Some of them are quite capable of an innocent’ interpretation. 
For instance, there does not appear to be any harm in Makhan 
Lals having recorded the fact that he had great regard for Ram, 
Prasad Bismil of the Kakori case who was. hanged for revolutionary 
crimes. It appears, however, from the’ diary that he was familiar 
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with Daryao Singh, the man who made the retracted confession, 
a fact that is by no means without significance; and there are 
frequent though cryptic references to “course” talk with various 
people and “course” books. Both the courts below have inter- 
preted this word as meaning “talk in connection with revolu- 
tionary matters.” An attempt has been made to show by Makhan 
Lal himself that these talks and books were religious, and that the 


, word “course” is used to conceal the meaning from Makhan Lal’s 


family who objected to his spending so much time in religious 
matters to the neglect of his work. Mr. Saila Nath Mukerji has 
suggested that the word may really be meant to be “course” and 
that the books and conversations though not perhaps of a highly 
cultured nature have no special significance in the present case. 
I do not think that either of these suggested explanations of the 
peculiar expression can be seriously accepted. The word undoub- 
tedly has some significance that was intended to be hidden from 
a casual reader, and taken in conjunction with the other evidence 
against Makhan Lal may reasonably be interpreted in the way the 
courts have interpreted it. 

The case against Manni Lal, however, is by no means so clear. 
This man is a school teacher in the village of Mowana, and there 
are some entries in Makhan Lal’s diary which may refer to him. 
Makhan Lal does in fact once describe Manni Lal as the second 
“Guruji”, -Bimal Prasad being the first “Guruji”. Both Magis- 
trate and Judge have made a lot of this, but it must be remembered 
that Bimal Prasad has not been proved to be a revolutionary, and 
though the expression may raise a good deal of suspicion I think 
it must be held that it is nothing more than, a suspicion. The 
incident of two strangers coming to stay with Manni Lal, who 
were suspected by the head master, is not sufficient to amount to 
anything more than suspicion. The strangers have not been by 
any means identified, and it is obviously improper to infer that 
they were revolutionaries because they have not been identified 
and came to stay with Manni Lal, and at the same time to use the 
fact that they came to stay with Manni Lal as evidence that 


Manni Lal himself is a revolutionary. There were certain pic- 


tures recovered from Manni Lal’s house, all ready for framing, 
which as the Sessions Judge remarks “show his regard for revolu- 
tionaries”, But as has been pointed out, these pictures were 
sold in bazar, and the mere fact of possessing them proves nothing, 
though it may again arouse suspicion. I do not find that there is 
anything except suspicion against Manni Lal. 2 
Against Om Prakash there is even less. Some suspicious 
books and pictures and four old leaden bullets were found in his 
house, and a box with some air pistol slugs. The Judge appears 
to be wrong in holding that the air pistol itself was found in his 
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possession, but even if it was, thé fact that these articles were 
found in his house are by no means sufficient to show that he 
entertained revolutionary ideas and was preparing himself for re- 
volutionary crimes. 


Before passing orders I must refer to a passage in the Magis- 
trate’s judgment of which no notice was taken by the Sessio.s 
Judge. The accused appear to have complained that they were 
being kept in solitary cells in the jail. The Magistrate remarked: 
“A man cannot be kept in solitary confinement unless after con- 
viction the court orders him to be so detained or he is given solitary 
cell as a jail punishment.” There had been no order of convictiou 
in this case—even the final orders under Section 110 of the Code 
of Criminal Procedure had not been passed—and if any of the 
persons before the court were kept in solitary confinement the 
action of the jail authorities appears to have been irregular. The 
full circumstances of the case have not been reported to me, but 
J agree with the remarks of the Magistrate on the point, and must 
direct that those who have been called on to provide security and 
have failed to do so, and have been confined in jail in consequence, 
are not to be kept in solitary confinement unless they have become 
liable to it for some infringement of the jail rules. 


For the reasons given above I dismiss the applications of 
Sundar Lal and Makhan Lal, but I accept those of Manni Lal and 
Om Prakash and direct that the order demanding security from 
them be set aside. As regards Sundar Lal and Makhan Lal I have 
been askéd to reduce the amount of the security. Sundar Lal has 
been directed to execute a personal bond in Rs.5,000‘and provide 
two sureties in the same amount. He is described as the son of a 
banker, but there is nothing else to show me either that the 
security demanded is suitable or that it is excessive. Makhan Lal 
is called on to execute 2 personal bond in Rs.2,000 and provide two 
sureties in the same amount. He is a karinda, and in his case too 
there is no further information. I find, however, that the samc 
matter came before the Magistrate, and thar he made an enquiry 
into the status of these persons and reduced the amounts which 
were originally demanded in accordance with the results. I have 
no reason therefore to believe that the amounts are excessive and I 
can make no order for their reduction. Sundar Lal and Makhan 
Lal who are on bail will surrender to their sureties. 
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SHEOBARAN SINGH (Applicant) 
“Versus 
LACHMI NARAIN (Opposite party) * 

Civil Procedure Code, Secs. 115 and 151 and Judicial Officers Protection 
Act (XVIII of 1850)—Stut for damages against Munsif—trrelevant 
allegations in plaint—Defendant applies for trial of legal issue (viz. 
whether be was protected by the Act) first—Application rejected— 
When High Comt should interfere. 

Where an application to the Court to decide the issue, viz., 
whether the Munsif was protected by the Judicial Officers’ Pro- 
- tection Act (XVIII of 1850), before proceeding to hear evidence 
on the irrelevant allegations made in the plaint, was rejected by 
the Court, beld, that although there was no ‘case decided’ within 
the meaning of Section 115 Civil Procedure Code, the High Court 
could, if necessary, interfere under Section 151 Civil Procedure 
Code on the ground that there was a danger of the process of the 
Court being abused. 
Cv REVISION against the order of M. MOHAMMAD AHMAD 


- ANSARI SAHEB, Subordinate Judge of Aligarh. 


Mukhammad Ismail (Government Advocate) for the Crown. 

Kamta Prasad for the applicant. 

A. M. Khwaja, T. N. Sapre and M. A. Aziz for the opposite 
party. 

The following judgment was delivered by 

KENDALL, J.—This is an application for the revision of an 
order of the Subordinate Judge of Aligarh, rejecting the application 
made by the present applicant to the effect that he should decide 
a particular issue in a civil suit in his Court before preceeding to 
hear evidence on the rest of the issues. ‘The suit was brought by 
Lachmi Narain against the applicant, who is a Munsif, for damages 
to the amount of Rs. 1000 on account of physical injury and men- 
tal distress and disgrace by reason of the fact that on February 10, 
1931 the Munsif had ordered him to be turned out of Court and 
had actually had him turned out'by a peon. ‘The suit was brought 
against the Munsif and the peon, and the defence was briefly that 


the plaintiff had not been actually turned out, although the Munszif 


did pass the order for turning him out, and that the Munsif was 
protected by the Judicial Officers’ Protection Act (Act XVII of 
1850). 

Mr. Dar in supporting the application for revision has referred 
to the plaint, a copy of which I have had the advantage of seeing, 
and have no hesitation in describing it as extraordinarily argumen- 
tative and discursive. The cause of action is not stated until para- 
graph 27 of the original plaint, which has subsequently been altered 
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so as to be paragraph 27. The circumstances in which the Munsif 
is alleged to have ordered the plaintiff.to be turned out were simply 
that the Munsif had: shown an order on the order sheet to the 
plaintiff and directed him to sign it, and the plaintiff refused to 
sign it without the Munsif signing it first. The paragraphs in the 
plaint previous to this relate to various orders passed by the Munsif 
in other matters in regard to the plaintiff and other parties on 
previous occasions, and they further by way of an introduction give 
a rambling history of some of the plaintiff’s other litigation and his 
relations with other persons. It is represented that if the Court 
allowed evidence to be given on-such matters without in the first 
place deciding ‘whether an action lies at all not only will there be 
great waste of public -time and money. by the litigants, but also 
the result will be most unfair to the Munsif, who will be called 
upon in court to justify various orders of his which are quite 
irrelevant to the present proceeding, and will possibly be degraded 
and made to look ridiculous before the court and the public, all 
of which will be most improper if it is subsequently decided that 
he ought to haye been protected by the provisions of the Act. For 
this reason an application was made to the trying court to decide 


the issue telating to the question of whether the Munsif was pro- _ 


tected by the Act before proceeding to hear evidence on the allega- 
tions made in the plaint. 
= The objection to the present application is that the matter 
before me is not a ‘case decided’ and that no application for revision 
will lie under Section 115 of the Code of Civil Procedure. Coun- 
sel on both sides have argued this point at some length, but although 
I am decidedly of opinion that there is no ‘case decided’ I do not 
regard this as a matter of great importance, for I consider that 
this is a case in which, if necessary, the Court could interfere under 
Section 151 of the Code of Civil Procedure on the ground that 
there was a danger of the process of the court being abused. 

Whether the learned Subordinate Judge intended to allow the 
plaintiff to produce evidence in support of the incongruous and 
irrelevant matters set forth at great length in the so-called plaint, 
it is of course impossible at present to decide for certain. It 
does appear however that he at first made some attempt to amend 
the plaint. by striking out some of the irrelevant matters, but he 
did not proceed very far with the task, and I am apprehensive that 
since he has left a large number of totally irrelevant paragraphs 
to stand and has called on the defendant to answer these paragraphs, 
it is possible that evidence will have to be led in support of the 
allegations made with the result that I have suggested above. 

The action itself is 2 simple enough one and might have been 
stated in two or three paragraphs. The question is whether in 





turning the plaintiff out of court, if he did so, or in ordering him `- 
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to be turned out, the Munsif was protected by the Act. How any 
question of malice could obtrude itself, I am not quite clear. 
Apparently the plaintiff wished by a number of circumstances to 
show that the Munsif was ill-disposed towards him, and to argue 
from this that the Munsif’s act in ordering him to be turned out 
of Court would not be protected by the Act because it was due to 
malice. Actions of this kind are very uncommon, and the law 
is not familiar to most of the courts, but in the decision of Teyen 
v. Ramla? a Bench of this High Court has made some valuable 
observations on the subject, to which the attention of the trial 
court is directed. The Bench referred to the English law on the 
subject and also to a decision of the Privy Council in the case of 
Calder v. Halket and proceeded to discuss such case law as existed 
in India. I do not wish at this stage to influence the trial court in 
the decision of this particular suit, but I am concerned to exclude 
irrelevant or mischievous matters. In the case decided by the 
Madras High Court and referred to on p. 125, a passage is quoted 
which may help the trial court to keep on the right lines: 
His act being in its nature judicial, if we assume in his favour that 
he acted within his jurisdiction, this would not, in my judgment, 
render him liable to suit even though the act was done maliciously. 
If, on the other hand, he acted without jurisdiction his liability 
would depend, not on whether the act was malicious and without 
reasonable and probable cause, but on whether it was within the 
protection of Act XVIU of 1850 
and later towards the end of the judgment the Bench has quoted 
the principle upon which the law protected Judges of the Superior 
Courts of England as follows:— 
It is a principle of our law that no action will lie against a 
Judge of one of the Superior Courts for a judicial act, though jt be 
alleged to have been done maliciously and corruptly; therefore the 
proposed allegation would not make the declaration good. ‘The 
public are deeply interested in this rule, which indeed exists for 
their benefit and was established in order to secure the independence 
of Judges and prevent their being harassed by vexatious actions. 
In the light of these and similar remarks J cannot hold that the 
application which was made by the applicant to the trial court, 
viz., that the legal issue should be tried first, was unreasonable. 
The court refused it because 
In the peculiar circumstances of this case it is extremely difficult 
to say that the question at issue is a pure question of law. 
But the circumstances of the case which he was considering included 
all those irrelevant allegations to which I have already referred, 
and the application made to him was that even if the allegations 
contained in the plaint be admitted for the sake of argument, no 
action would lie, and that this issue might be decided before any 
evidence was recorded. Mr. Dar stated before me that the issue 
i *LL R. 12 AlL 115 
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might be tried even on the assumption that the allegation of 
malice was correct. It is however for the trial court to decide i 
what order it will decide the issues, and I do not think et 
should interfere in revision in order to maké a direction on this 
point. I should add that Mr. Khwaja who appeared for the 
Opposite party opposed the’ application’ purely on legal grounds, 
and did not attempt to justify the production of evidence on the 
irrelevant allegations made in the body of the plaint. 

In rejecting the application for revision, however, I am 
constrained to remark that there appears to be a danger of the 
proceedings developing on wrong lines, and I therefore direct that 
the hearing of the suit be transferred to be District Judge of Agra 
who should keep it on his own file and dispose of it himself. The 
record may be returned as soon as possible in order that the 
proceedings may not be delayed. 7 

Application rejected 


, UMKAR SINGH AND ANOTHER (Pleintiffs) 
VETSHS l i 
KASHI PRASAD (Defendant) * 


Limitatian Act, Art. 83, Scb. I—Applicability of—Money left with 


vendee for t to a creditor of the vendor—Creditor not paid 
—Vendor himself makes payment—Vendor’s suit for damages— 
Period of limitation. - 3 l 
If a portion of the purchase money is left with a vendee for 
payment to a creditor of the vendor, and no time is fixed for 
payment, there is an implied agreement on the part of the vendee 
to pay the amount due to the creditor either forthwith or within 
a reasonable time. If the vendee commits a breach of the implied 
agreement, he is bound in law to indemnify the vendor for any 
damage sustained by the vendor, in’ consequence of the breach of 
agreement on his part. The suit by a vendor in such cases is to 
enforce the implied contract of indemnity and-it comes within 
the purview of Art. 83 of the Ist Sch. to-the Limitation Act; and 
the time against the plaintiff in such a suit does not begin to run 
till the damage has actually been suffered by him. ‘The payment 
to the third party that can entitle a vendor to sue the vendee for 
damages must not be gratuitous and must be made by the vendor 
before the claim of the third party against the vendor has become 
unenforceable in law. Kedar Nath v. Har Govind, 24 A. L. J. 
550 relied on. Reaghnber Rai, v. Jai Rai 9 A. L. J. 534 and Rem 
Narain v. Nibal Singh, 87 1. C. 804 distinguished. ` 
SECOND APPEAL from a decree of J. N. Dustur Eso., 
Additional Subordinate Judge of Agra, reversing a decree of C. J. 
Davip Esa., Munsif. 
P. L. Banerji and Shabd Seran for the appellants. » 
*S. A. 1303 of 1931 
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K. Verma and M. L. Chaturvedi for the respondent. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is a second appeal by the plaintiffs 
whose suit for recovery of Rs.2,500 principal and Rs,1,015-10-0 
interest, in all for a sum of Rs.3,515-10-0, has been dismissed by 
the lower appellate court. The facts are admitted and are as 
follows:— 

Jaswant Singh, the father of the plaintiffs, held a simple 
money decree against one Lalhans. He sold the decree to Kashi 
Prasad defendant-respondent on March 1, 1933, for a sum of 
Rs.2,500. ‘The entire consideration was left with the defendant for 
payment to one Chiranji Lal, who held a decree against Jaswant 
Singh, the vendor. The defendant did not pay the amount left in 
deposit with him to Chiranji Lal, and Jaswant Singh borrowed 
money from a third person by executing a mortgage deed on 
December 10, 1926, for discharging the decree of Chiranji Lal. 
Jaswant Singh died and, after his death, the plaintiffs brought the 
suit, giving rise to the present appeal, for recovery of the amount 
that was left in deposit with the’ defendant: for payment ‘to 
Chiranji Lal and which he had failed to pay. The plaintiffs claimed 
interest on the amount at the rate of 6 per cent per annum from 
the date of the sale deed in favour of the defendant. The date of 
the cause of action alleged in the plaint was December 12, 1926, — 
the date on which the mortgage deed mentioned above was executed 
by Jaswant Singh. The suit was filed on December 9, 1929. 

The defendant resisted the suit inter alia on two grounds:— 

1. That the sale deed executed by Jaswant Singh in favour 
of the defendant was fictitious and without consideration, and was 
executed with a view to defraud certain creditors of Jaswant Singh. 

2. That the suit was barred by limitation. 

Both the courts below held that the sale deed executed by 
Jaswant Singh was for consideration and that the plea of the 
defendant-respondent that it was fictitious and without consider- 
ation was without substance. ‘The finding of the lower appellate 
court on the point is a finding on a question of fact and is binding 
on us in second appeal. 

The courts below, however, have differed on the question of 
limitation. ‘The trial court held that the suit was governed by 
Article 61 of the 1st Schedule to the Limitation Act (Act IX of 
1908) and, as it was filed within three years from the date of the 
payment of the decretal amount to Chiranji Lal by Jaswant Sin h, 
the suit was within time. The lower appellate court, on the i 
hand, without deciding which article of the 1st Schedule to the 
Limitation Act was applicable, held that the suit was not a suit for 
damages but was “for recovery of sale money as stated in paragraph 
6 of the plaint”, and that time began to run against Jaswant Singh 
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from the date of the execution of the sale deed in favour of the 
defendant, and that the suit was barred by limitation. 
The learned Judge of the lower appellate court relied on the 


Cri 


= 


1933 


— e 


decisions of this Court in Raghubar Rai v. Jai Rat and Ram Narain Uxa Swon 


v. Nibal Singh? in support of the conclusion arrived by him, that dpe 


time for the recovery of the’ amount claimed in the present suit 
began to run against the plaintiffs from the date of the execution 
of the sale deed by Jaswant Singh, viz., from March 1, 1923. It 
was held in the case of Raghubar Rai that upon the failure of a 
vendee to pay money due by a vendor to a third party which the 
vendee agreed to pay and no time was fixed for payment, the 
breach is committed on the date when the sale deed is executed “and 
there is no ‘continuing breach’ within the meaning of Section 23 
of the Limitation Act nor ‘successive breaches’ within the meaning 
of Article 115”. It was further observed by the learned Judges in 
that case that one breach of a contract can furnish only one cause 
of action and no more and that “actual loss when it occurs is only 
one of the results of the breach and is not an act of the party who 
breaks a contract and can, therefore, create no second cause of 
action.” It is to be noted, however, that the determination of the 
question, whether consequential damage that results to a vendor, 
who has himself to pay the amount that he left with the vendee 
to pay to a third party and which the vendee failed to pay, does or 
does not give a fresh cause of action to the vendor to recover 
damages, was not necessary for the decision in Raghubor Rai’s case. 
In that case the suit was brought by the vendor before he had 
made the payment to the third party for payment to whom some 
amount was left with the vendee, and it is clear, therefore, that the 
observation of the learned Judges that payment of money by a 
vendor to a third party which the vendee agreed to pay does not 
give a cause of action to the vendor, was obiter dictum. Indeed 
the learned Judges themselves observed in the course of the judg- 
ment that “the point, that the date on which actual damage was 
sustained gave the plaintiffs a second cause of action, does not arise 
inasmuch as the plaintiffs have not yet paid any money to the 
heirs of Sanchi Ram.” 

In the case of Ram Narain v. Nibal Singh? also the suit was 
brought by the vendor before he had himself paid the amount that 
was left with the vendee for payment to one of his creditors, and it 
was held that, no time having been fixed in the sale deed for the 
payment of the amount, the vendee’s failure to make the payment 
constituted 2 breach on his part on the date when the sale-deed 
was executed, and limitation for a suit to recover damages from 
the vendee for the breach commenced from that date. In that case 
Sulaiman, J., while noticing the case of Raghubsr Rai observed that 
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“the observations in that case suggesting that even if subsequently 
the plaintiffs have themselves to pay off the mortgage money and 
redeem the property, they may not have a fresh cause of action 


Uucxan SexcH to recover from the defendants” were mere obiter dicta. 


r. 


ii befo 


Iqbal 
Abmad, J. 


The two cases noted above are distinguishable from the case 
re us on the broad ground that in those cases the vendor had 
sued the vendee for the unpaid purchase money before making 
any payment to the person to whom the vendee had covenanted to 
pay the amount left with him. In the case before us the suit was 
brought by the plaintiff-appellants after Jaswant Singh, their 
predecessor-in-title, had actually paid the amount that was left with 


‘ the defendant for payment to Chiranji Lal. It cannot be disputed 


that actual damage was suffered by the plaintiff-appellamts on the 
date on which they, in consequence of the failure of the defendant 
to make payment to Chiranji Lal, had to pay the amount due to 
him. In the sale deed in favour of the defendant no time was 
fixed for payment to Chiranji Lal, and, therefore, it should be 
presumed that the parties to the transaction intended that the 


-defendant should make payment to Chiranji Lal forthwith or 


within a reasonable time. If a portion of the purchase money is 
left with a vendee for payment to a creditor of the vendor, and no 
time is fixed for payment, there is an implied agreement on the part 
of the vendee to pay the amount due to the creditor either fortb- 
with or within a reasonable time. If the vendee commits a breach 
of the implied agreement by failing to pay the amount ‘left with 
him by the vendor for payment to the third party, he is bound in 
law to indemnify the vendor for any damage sustained by the 
vendor, in consequence of the breach of agreement on his part. 
The suit by a vendor in such cases is not for the return of the 
unpaid purchase money that the vendee failed to pay, but 1s to 
enforce the implied contract of indemnity the breach of which 
was committed by the vendee by failing to pay to the third party 
for whose payment the vendor had left a portion of the purchase 
money with the vendee, and the suit comes within the purview of 
Article 83 of the 1st Schedule to the Limitation Act. The time 
against the plaintiff in such a suit does not begin to run till he 
tis actually damnified.” This was the view taken by this Court in 
Kedar Nath v. Har Govind and Sarju Misra v. Shaikh Ghulam 
Husain’. 

The distinction between a suit for recovery of unpaid pur- 
chase money and a suit for recovery of damages that result to a 
vendor, in consequence of the breach by the vendee of a covenant 
to pay the amount that was left with him by the vendor for payment ~ 


` to a third party,.is obvious. In the former class of cases, the 


vendor, irrespective of any damage being suffered by him, claims 
from the vendee the money that belongs to him and that was in 
“74 A. L. J. 550 *63 LC 87 
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deposit with the vendee and which the vendee failed to pay. If com 
the sale is of immovable property and the vendor sues for the —— 
unpaid purchase money by enforcement of the statutory charge 2?” 
created in favour of a vendor by Section 55 of the Transfer of Uuxar Smo 
Property Act, the period of limitation for such a suit is twelve ve 
years from the date of the sale deed. Even if the vendor claims a 4 Po 
simple money decree for the amount against the vendee the time Iqbal 
begins to run against him from the date of the sale deed. ARME 
When, however, the suit by the vendor is for damages that 
the vendor has suffered by being himself compelled to pay the 
amount to a third party for whose payment a portion of the sale 
consideration was left with the vendee and which the vendee failed 
to pay, the time does not begin to run against the vendor till the 
damage has actually been suffered by him, i.e., till the date that he 
has made the payment. But it is to be remembered in this con- 
nection that the payment to the third party that can entitle the 
vendor to sue the vendee for damages must not be gratuitous . 
and must be made by the vendor before the claim of the third 
party against the vendor has become unenforceable in law. For 
instance, if the vendor makes the payment to the third party after 
his claim against the vendor was time-barred, a suit for damages 
against the vendee cannot lie. A 
In the case before us on the date on which Jaswant Singh made 
the payment to Chiranji Lal, Chiranji Lal’s claim was enforceable 
at law, and, therefore, time began to run against the plaintiffs 
from the date of the payment. The suit was admittedly filed 
within three years of the date and was within time. 
We hold, therefore, that the lower appellate court was wrong 
in holding that the suit was barred by limitation. Accordingly 
we allow this appeal, set aside the decree of the lower appellate 
court and modifying the decree of the trial court decree the plain- 
tiffs’ suit with costs in all courts. 
: Appeal allowed 








THE EDUCATIONAL BOOK DEPOT Cv 
AND ANOTHER (Defendants) tay 
VETSHS 
RABINDRA NATH TAGORE (Plaintiff)* March 9 
Copyright Act, Section 2(1), Proviso 4—Scope and interpretation of— y 
Publication of unentborized edition of « poets poems by borrowing “OAT i 


two poems out of each of his meny works—tinfringement of copy-  Trow,-J. 
right—What constliutes—Demages. 
Where four poems out of three works of the plaintiff were 
borrowed in extenso by the defendants and they did not borrow 
more than two poems from each of the works, beld, that inasmuch 


*F. A. 491 of 1929 
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Crm as the defendants in their book published four passages from the 
oa works of the same author they could not claim the protection 
ve of Section (2)(1) proviso 4 of the Copyright Act under which 
Tee not more than two of such passages from works by the same 
EDUCATIONAL author can be published by the same publisher within five years. 
Boox Drpor The proviso is not intended to protect a man who brings out an 
ait unauthorised edition of a poet’s poems by taking out two poems 
eee out of each of the many works published by him separately. 
reer First APPEAL from a decree of B. S. KiscH Esq., District 


Judge of Allahabad. 


Panna Lal, G. S. Pathak, S. B. L. Gaur and Hari Pal Varsbni 
for the appellants. 
Shankar Saran for the respondent. 


The judgment of the Court was delivered by 


Salatmen, C. J. SULAIMAN, C. J.—This is a defendants’ appeal arising out of 
a suit brought for an injunction and damages under the Copy- 
right Act. The plaintiff is Dr. Rabindra Nath Tagore, who is the 
author of three books called “Gitanjali”, the “Gardener” and the 
“Crescent Moon”. These books had been printed by Macmillan 
& Company Limited. A Selection of his poems styled “Poems 
from Tagore” has also been published. The defendant No. 1 is 
a firm owned by Lala Ram Narain Lal who has brought out a book 
called ‘Intermediate poems for detailed study, 1929” which con- 
tains one poem out of the first book, two out of the second book 
and one out of the third. Defendant No. 2 was the publisher of 
the last mentioned book. 

The case for the plaintiff was that the defendants in publish- 
ing their book had infringed the copyright of the plaintiff. In 
' the plaint the plaintiff claimed an injunction restraining the 
defendants from further infringement, for an account of the 
number of copies of the book sold and unsold and of all sums of 
money received by the defendants and for an order that the 
defendants do pay to the plaintiff either the net profits arising 
from the sale or disposal of the said books or alternatively the 
amount of the damage occasioned to the plaintiff by reason of the 
defendants printing, publishing and distributing their books. 
The claim was resisted by the defendants on numerous 
grounds. They challenged the regularity of the presentation of 
the plaint; they denied knowledge of the plaintiff’s copyright in 
the poems, pleaded good faith and protection under Section 2(1) 
Proviso 4 of the Copyright Act and denied that the plaintiff had 
suffered any damages whatsoever. Several issues were framed by 
the court below. The learned District Judge came to the con- 
clusion that the copyright in the poems in dispute subsisted and 
was owned by Dr. Rabindra Nath Tagore. He found that the 
plea of innocent infringement had not been taken in good faith 
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and that there was no reasonable ground for the defendants to 
believe that the copyright did not subsist; and that the defendants 
were not entitled to the benefit of Section 2 (1) Proviso 4 of the 
Copyright Act and had accordingly infringed the plaintiff’s copy- 
right. In conclusion he fixed Rs.400 as the amount of damages to 
which the plaintiff was entitled and gave him all costs including 
Rs.75 as the costs incurred in the production of the plaintiff’s 
agent Mr. Parkhurst as a witness. 

The defendants have come up in appeal and the plaintiff has 
filed 2 cross-objection. 

In appeal the main points urged before us are: 

(1) That the suit was not maintainable inasmuch as the 
person who had originally verified the plaint had no authority to 

sO. 
(2) That the provisions of Section 2(1) Proviso 4 of the 
Indian Copyright Act protected the defendants. - 

(3) That the plaintiff had acquiesced in the publication by 
the defendant; and 

(4) That the damages awarded are excessive. The allow- 
ance of Rs.75 for the expenses incurred by the plaintiff’s agent is 
also disputed. > 

In the cross-objection the plaintiff claims that the amount of 
damages allowed is inadequate. 

We think that there is no force in the first contention. 
There is no doubt that the suit was instituted under the authority 
and with the consent of the plaintiff though there is also no doubt 
that Mr. Parkhurst who had first verified the plaint was not an 
authorised agent and therefore could not probably have verified 
it on behalf of the plaintiff. On the other hand, he might have 
done so with the express oral authority of the plaintiff. But this 
was a mere irregularity which did not altogether vitiate the 
plaint and was in no way fatal to the institution of the suit. 
As a matter of fact, in order to avoid all further difficulties the 
plaintiff got the plaint verified again by his own son who had full 
authority to do so. This verification was made before the limita- 
tion had expired and any irregularity that might have existed was 
perfectly cured. There was therefore no defect whatsoever in the 
suit. 


In order to consider whether the defendants are protected 


Cry 
1933 
THe 


EDUCATIONAL 
Boor Derpor 
v. 
Rasp, 
NATH 
Tacar 


Suleiman, C. J. 


under the 4th Proviso to Section 2(1) it is necessary to examine ` 


the nature of the alleged piracy. Dr. Tagore’s books consist of 
separate works containing a large number of poems. Four poems 
out of these three haye been borrowed in extenso by the defen- 
dants. The defendants book contains the poems prescribed by 
the Provincial Board of High School and Intermediate Education. 
There were 14 poems which were recommended for general study. 
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Out of these, 4 are those of Dr. Tagore. The defendants’ book 

contained all these 14 poems along with paraphrases and notes. 
It also contained other prescribed poems with notes. 

The proviso to Section 2(1) is in the following words:— 

The publication in a collection, mainly composed of non-copy- 

right matter, bone fide intended for the use of schools and so 

described in the title and in any advertisements issued by the 

publisher, of short passages from published literary works not 

themselves published for the use of schools in which copyright 


subsists. 

It may be assumed that the defendants’ book is such a publi- 
cation, but the question is whether the defendants can bring them- 
selves within the proviso under which not more than two of such 
passages from works by the same author can be published by the 
same publisher within five years. i 

The learned advocate for the defendant contends that inas- 
much as the defendants borrowed not more than two poems from 
each of the works of Dr. Tagore they come within the scope of 
this proviso. We are unable to accept this contention. The 
proviso does not say that not more than two of such passages from 
each work of the same author are published, but says “not morc 
than two passages from works by the same author”. It seems to 
us that inasmuch as the defendants have in their book published 
4 passages from the works of the same author they cannot claim 
the protection of this proviso., Obviously, the proviso was not 
intended to protect a man who brings out an unauthorised edition 
of a poet’s poems by taking out 2 poems out of each of the many 
works published by him separately. 

It is accordingly unnecessary to consider whether when a 
number of poems are brought out in one volume the whole volume 
is to be considered a literary work of the author or whether each 
separate poem in that volume is to be considered a separate literary 
work. 

There is no force whatsoever in the contention that there is 
some sort of estoppel against the plaintiff because he has acquiesced 
in a previous publication. The plea was based on the ground that 
other publishers have also borrowed these very poems. We, how- 
ever, understand that suits have been instituted against some of 
those. In any case, that is not a matter which can be taken into 
account in order to create an estoppel against the plaintiff. He 
has his own remedy against the other people who may have in- 
fringed his right. 

The only question which remains is one of the amount of 
damages. The defendant is a big publishing firm carrying on 
business on a large scale. It is inconceivable that they would not 
keep regular account books and sales books showing the number 
of books sold by them, the amount spent in printing and publishing 
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the same and the income received by them. In spite of notices 
given by the plaintiff the defendant failed to produce their 
account-books on the futile plea that they did not keep any such 
books. There is no occasion for surprise that the learned Judge 
has rejected this plea and has declined to believe the story that no 
such books were maintained. The defendant’s son who went in- 
to the witness-box to depose that such books did not exist was 
considered by the Judge to be a very shifty person. We think the 
learned District Judge was perfectly justtied in not believing this 


— 


story and has therefore rightly declined to accept the statement Saleémen, C. J. 


that only 200 copies of the book containing the poems in dispute 
. have been sold. Admittedly 1,000 copies were printed. We agree 
with the court below that there is a fair presumption that the 
account books have been deliberately suppressed by the defendants 
in order to conceal the actual profits realised by the sale of the 
books. In these circumstances, every presumption must be made 
against the defendants. We are therefore entitled to assume that 
the entire stock of one thousand copies had been sold by the defen- 
dants and the sale-proceeds appropriated by them. 

As pointed out above, the plaintiff claimed damages on two 
alternative bases. The first was the amount of the net profits 
made by the defendants and the second was an alternative claim 
for damages occasioned to the plaintiff. Although we presume 
against the defendants that all the books were sold and it is 
admitted that each book was priced at one rupee and thgrefore we 
presume that Rs.1,000 must have been realised by the efendants, 
we are unable to say that the net profits made by the defendants 
were more than Rs.400 which is the amount assessed by the court 
below. In the case of their own books the agent of the plaintiff’s 
publishers has admitted that much less than 40 per cent is the net 
profit of the company. We do not think that when the remunera- 
tion paid to the author who prepared the notes and the costs of 
printing and advertising the book and the costs of commission are 
all calculated, the net profits would in any way exceed 40 per 
cent. We are therefore unable to hold that if the net profits made 
by the defendants is to be the-basis, the amount of damages assessed 
by the court below is inadequate. 

As regards the loss suffered by the plaintiff the difficulty is 
still greater. The plaintiff’s case was that many other books of his 
were for sale in the market and during the year in dispute the 
sales had fallen. But it is to be admitted that five other firms have 
infringed the plaintiff’s copyright and they also have incorporated 
these poems of the plaintiff in their own books. It is therefore 
very difficult to say that the decrease in the income received by 
the plaintiff on account of a fall in the sales of his bigger books is 
not the result of any depression in trade or not the result of the 
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Cor competition of the other firms’ but is solely due to the publication 
a by the defendants. We find it very difficult to hold that Rs.400 
1933 does not represent a fair amount of loss which the plaintiff has 
Tum sustained on account of the publication of the defendants’ book, 


EDUCATIONAL . i : 
pate egies excluding the loss occasioned by other causes. The result there- 


i fore is that we cannot increase this amount. 
aa As regards the objection to the award of Rs.75 on account 


Thooax of the expenses of the plaintiff’s agent in coming from Calcutta, 
Sa. e Gnd that the learned Judge has given this amount to the plaint- 
c.j. iff in express terms in addition to the taxable costs to which the 
plaintiff was entitled under the rules and which the learned 
District Judge did not specify. He therefore had this figure in his 

mind when he assessed Rs.400 as the amount of damages to be 
awarded to the plaintiff. No doubt the plaintift’s agent was not 
summoned as a witness by the court but it is also a fact that owing 

to the unnecessary denial of various matters the plaintiff was led 

to produce more evidence than he would otherwise have produced. 

The learned Judge thought that the plaintiff was entitled to the 

costs of this witness, and we can not interfere with his discretion. 


It is not necessary for us to consider whether under Section 7 
of the Copyright Act the plaintiff is entitled to the gross proceeds 
of the sales of all the books or only to the net proceeds because, 
in the plaint, as pointed out above, the claim was confined to the 
net profits arising from the sales. 

Under Section 6(2) the costs of all parties in the proceedings 
in respect of infringement of copyright shall be in the absolute 
discretion of the court. We think that we should not interfere 
with the award of these costs. The result, therefore, is that the 
appeal and cross-objection are both dismissed with costs. 

Appeal dismissed 
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ALAMGIR FOOTWEAR CO. (Plsintiff) 
VETSHS 
777 THE SECRETARY OF STATE FOR INDIA IN 
Merch 27 COUNCIL AND ANOTHER (Defendants) * 
— _ Limitation Act, Art. 31—Suit against railwoy—wW bether after arrival of 
goods railway, becomes bailee for purpose of limitation— Carrier — 
Meaning of. 

Where after the arrival of the goods, the railway administration, 
at the plaintiff’s request, agreed to keep the goods till his further 
instructions as the consignee had refused to take delivery of the 
same, beld, in a suit against the railway company, that Art. 31 
of the Limitation Act applied; and there is no warrant for the 
proposition that after the goods have arrived the carrier becomes 


*Civ. Rev. 550 of 1932 
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Murn, J. 
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bailee for the purpose of limitation and Art. 48 or 49 applies. Cvi 
The word “carrier” in Art. 31 does not have the same meaning b 
as the words “common carrier” as defined in the. Carriers Act. a 
Crv Revision from an order of MauLv S. M. SAID-UD-DIN, Aramon 
Judge, Small Cause- Court of Agra: ` Foorwzar Co. 


Shambhu Prasad (for Shiva Prasad Sinba) for the applicant. Tu 
_ Mohammad Ismail (Government Advocate) for the opposite S8@*raxr or 


parti STATE POR 
es. Inoa ix 
The following judgment was delivered by ao 


Moxeryi, J.—This is a revision against the decision of the Mekert, J 
Judge of Small Cause Court at’ Agra, by which the applicant’s 
suit against the Secretary of State for India in Council and the 
Madras and Southern Mahratta Railway was dismissed with two 
sets of costs, one set to each of the defendants. 

The suit was dismissed on the ground of limitation without 
going into other questions which were concerned with the facts. 
The learned Judge applied Article 31 of Schedule I of the Limi- 
tation Act. Mr. Shambhu Prasad who argued the case very well 
for the applicant urged that when the goods arrived at Bangalore, 
the plaintiff asked the railway administration to keep the goods 
till his further instructions as the consignee had refused to take 
delivery of the same. He urges that because the railway adminis- 
tration agreed to this course of action they ceased to be carriers 
and became bailees and therefore Article 31 did not apply to them. 
This is a fallacious argument and is based on a statement of law 
to be found in text books in which it is said that after the goods 
have“reached and the carrier has kept the goods because there has 
been no delivery, their liability becomes less, viz., from the liability 
of a carrier to the liability of a bailee, during the period the goods 
are in the carrier’s possession. This statement of the law is in 
favour of the carrier and has nothing to do withthe rule of limi- 
tation. All that the text books say is that by delaying taking 
delivery of goods the liability of the carrier, as a carrier cannot be 
continued for an indefinite period, and that for the period following 
the arrival of the goods, if there be no delivery, the carrier’s liability 
is that of a bailee and not that of a carrier. 

No authority has been cited before me by Mr. Shambhu 
Prasad that after the goods have arrived the-carrier becomes the 
bailee for the purpose of limitation and that Article 48 or 49 of 
Schedule I of the Limitation Act could apply. I hold with the 
court below that Article 31 applies and the suit was time-barred. 

The learned counsel for the applicant then argued that’ his 
suit was amply within time because of certain acknowledgments 
alleged to have been made by the railway administration from 
time to time. No such acknowledgments were pleaded in the 
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plaint as required by the law. Order VII of Schedule I of the 
Code of Civil Procedure, Rule 6 lays down that when a suit is 
instituted after the expiration of the period: prescribed by law 
of limitation the plaint shall show the ground upon which exemp- 


Foorweat Co. tion from such law is claimed. A plaint is liable to be rejected 


v. 
JT ps 


if on the statement of facts made in it, it appears to be barred by 


Szcaxtany oF limitation. (See Rule 11, Order VIM, Schedule I of the Code of 


STATE FOR 
Ipu IN 
Qoun aL 


Mukerji, J. 


Civil Procedure). In the circumstances the court below was 
entitled to decide the case on the facts mentioned in the plaint. 
It does not appear that in the court below any argument was 
based on the acknowledgments. In this Court I asked Mr. 
Shambhu Prasad to read out to`me any document by which an 
acknowledgment of liability was made by ‘the railway administra- 
tion or the Secretary of State, but he was unable to point out any 
such document. A document shown did not amount to acknow- 
ledgment. 

The next point urged was that even if the suit was time-barred 
against the railway administration it was not barred against the 
Secretary of State. This is a fallacious argument. The Secretary 
of State has been impleaded only as the owner of the railway con- 
cern and not in any other capacity. The argument that the 
Government is not a “common carrier” within the meaning of the 
Carriers Act (Act II of 1865) does not make the Secretary of 
State for India in Council incapable of taking advantage of Article 
31 of Schedule I of the Limitation Act. There the word used is 
“carrier” and not a “common carrier”. Then there is no warrant 
for the contention that the word “carrier” in Article 31 has the 
same meaning as the words “common carrier” as defined in the 
Carriers Act. 

Lastly it was urged that the court below should not have 
decreed separate costs against two defendants. The plaintiff did 
make the two parties defendants to his suit and it does not lie in 
his mouth to say that he is not liable for separate costs. The object 
of making the two parties defendants must have been to hold that 
if one party was not liable the other was liable. Such an argument 
was actually advanced before me as noticed by me in this judgment. 
In the circumstances the two sets of costs were properly awarded 
in the court below and must be awarded in this Court also. ` 


In the result the application fails and is hereby dismissed with 
separate costs for each set of respondents. 


Application dismissed 


A 
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S. H. JHABWALA AND OTHERS 
Versus 
KING-EMPEROR* 


Penal Code (Act 45 of 1860), Sec. 121-A—Offence under—W hat consti- 
tutes—Prosecution to prove conspiracy to deprive King-Emperor of J. 
the Sovereignty of British Indie—Whether such deprivation to take Youn, J. 
place within life-time of the present King-Emperor—Immeaterisl— 
General Clauses Act (Act X of 1897), Sec. 3, Cl. (23)—Criminal 
conspiracy—T'wo or more persons agreeing to do or cense to ‘be 
done an legal act—When offence completed—Progremme of Com- 
munist International—W bether comes within Sec. 121-A—Working 
of non-Communist orgenizations by Communists—W bether indict- 
able under this Section—Mere bolding af Communist views is not 
punishable per se—\Criminal Procedure Code, Secs. 208 and 210— 
Implication of —Extent end nature of evidence to be recorded before 
commilmeni—Magistrate’s option end duty—Secs. 289 and 342— 
Questioning of accused—Meering of —Written sictements—How to 
be recorded—]udgment—Not to be resume of entire evidence—Court 
entitled to select evidence—Evidence Act, Sec. 3—Document—Exe- 
cution and exthorsbip of—How to be proved—Sec. 10—W ben to be 
invoked—'Anything said”, “Done”, “Written” Meanings of —Sec. 
11—Imsplications of —Sec. 45—T ype-written document—Evidentlary 
value of experts opinion—Two letters written on seme tybe-writer 
—Presumption regerding authorship—Possession of an smsigned do- 
cninent—tInferences to be drewn from—Copies of printed newspaper 
—When evidence of facts stated theretw—Sec. 65—Secondery evi- 
dence in criminal cases—When to be admitted—Theory of punish- 
ment—Principles of —Political offences—Sentences not to be severe. ` 

As in law the King never dies, it is enough for the prosecution, 
in order to make out an offence under Section 121-A of the Penal 
Code, to prove that there was a conspiracy to deprive the King- 
Emperor of the Sovereignty of British India. Having regard to 
Section 3, Cl. (23) of the General Clauses Act (Act X. of 1897), 
it is not necessary to show further that the irators were cons- 
piring for such deprivation to take place within the lifetime -of 
His Majesty the present King-Emperor. Section 121 adopts the 
definition of criminal conspiracy as understood in England. 


*Cr. A. 122 of 1933 


~ 
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The offence of criminal conspiracy is complete as soon as two 
or more persons agree to do or cause to be done an illegal act, 
or an act which is not illegal by illegal means. It is immaterial 
whether the illegal act is the Ultimate object of such an agreement 
or is merely incidental to that object. For the purpose of Section 
121-A it is not necessary that any act or illegal omission shall take 
place in pursuance of the conspiracy. The agreement in itself is 
enough to constitute the offence. 


Denis Dowling Mulcaby v. The Queen, 3 E. and I. A. [1868] 
(H. L.) Vol. 3 at 317. : 


The question whether the charge of conspiracy has been estab- 
lished is a matter of inference to be drawn from the beliefs of the 
accused, their associations and their activities as well as from the 
statements which they have made before the Sessions Court indi- 
vidually. 


When the beliefs are identical and the association of all these 
accused with each other is established, it does not require much 


evidence to convince us that such a conspiracy existed. 


The programme of the Communist International from the be- 
ginning to the end shows that it aimed at the overthrow of the 
existing order of society and government by the use of force with 
ultimate resort to arms. 


Those members of Communist Party of India, who subscribe to 
its programme, have formed a revolutionary body with the professed 
object of overthrowing the present order of .society and bringing 
about complete independence of India by means of armed up- 
risings of the Proletariat: and that this objective of theirs is not 
a distant aim but an immediate object. All those persons who 
formed themselves into a party and placed before themselves a 
programme of this type and agreed to give effect to it have un- 
doubtedly conspired to deprive His Majesty the King of his So- 
vereignty of British India and are liable to conviction under Section 
121-A, L P. C. i 


Being a section of the Communist International and being bound 
by its decisions the Communist party of Great Britain has un- 
doubtedly adopted the whole programme of the Communist Inter- 
national and is bound to carry it out. In this way the members 
of that party who came to India are as much liable as those accused 
who are members of the Communist party of India. 


Although it is a part of the Communist programme to form 
Communist fractions who .enter into other non-Communist orga- 
nizations like Trade Unions and Workers and Peasants parties and 
try to influence members and help in the dissemination of 
Communist ideas yet the mere fact of association of non-Com- 
munist with Communist members would not, without cogent 
evidence, justify their being members of the conspiracy. It must 
be shown that the association was with a view to the furtherance 
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of the aims and opieets i working out an agreed Communist 
` programme. 

The mere holding of Commn beliefs or doctrines is not 
punishable per se. A theoretical Communist or a student of Com- 
munism cannot be said to be guilty of an offence. And if a 
Communist were to work individually in furtherance of his belief, 
he would not be gùilty of a conspiracy. 


All that Secs. 208 and 210 Criminal Procedure Code imply is 
that the Magistrate should record all evidence for the prosecution 
which the complainant considers it necessary to produce. Under 
Sec. 437 the Magistrate could commit even though he has not 
heard the entire evidence on both sides. 


The prosecution can place before the court all the evidence on 
which they wish to rely but after evidence has been taken, which 
is sufficient to maké out a prima facie case, it is not necessary to 
call further evidence. Similarly if there is a mass of evidence 
tending to prove the same point it is not necessary that all such 
evidence should be produced in the Magistrate’s court before the 
charge is framed. ‘The mere fact that some evidence is not pro- 
duced until proceedings in the court of sessions can in no way 
prejudice the accused if he has notice of it. All chat is required is 
that notice of all evidence to be produced in Sessions Court ought 
to be given to the accused. 


Q.-E. v. Heyfield, I. L. R. 14 All. 212, Q.-E. v. Stenton, I. L. R. 
14 All. 521, Q.-E. v. Abmadi, I. L. R. 20 All. 264 and Emperor v 
Kunwar Jaswant Singh, I. L. R. 46 AlL 137 distinguished. 


Section 289 Criminal Procedure Code has to be read in con- 
junction with tbe provisions of Section 342 of the Code. But 
the questioning of the accused referred to in the Section is not 
meant to be lengthy ination as regards all evidence 
produced by che prosecution. 

Under Section 206 (2) a written statement is not to take the place 
of the examination of the accused. Much time of the court could 
be saved if the written statement is not read in extenso in court. 


Section 289 is to be read in conjunction with Section 342. The 
questioning of the accused is not to be lengthy cross-examination. 
The length of trial can be shortened if the prosecution and defence 
exercise discretion in producing witnesses and the Judge does not 
feel himself called upon to discuss all the evidence produced by the 
prosecution and defence. A judgment has not to be a resume of 
the entire evidence. The Court is entitled to select evidence it 
considers important and sufficient to prove the point for considera- 
ton. 

Even in criminal cases the provisions of Sections 65 and 66 of the 
Evidence Act are applicable and must be complied with before 
secondary evidence is admitted. 

In order to establish that an accused was in correspondence 
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with an individual in a foreign country it is enough to show 
that that person living in that foreign country was in conspiracy 
with the accused and correspondence was passing between them. 


The execution and authorship of a “document” is a question of 
fact and must be proved like any other fact. Before Section 10, 
Evidence Act can be invoked it must be shown that there is 
reasonable ground that 2 or more persons have conspired together 


to commit an offence. 


In Section 10 “anything said” includes statements made, speeches 
delivered or declarations made. Anything “done” must be some 
act done, and not merely the intention and knowledge of the 
person. Anything “written” would include manuscript, signed 
oc unsigned, written by the person and matter transcribed by him 
on typewriter. 

In Section 11 “highly probable or improbable” indicates that 
connection between facts in issue and collateral facts must be im- 
mediste. 


Mere possession of a document of which the writer is not 
known by a conspirator, is inadmissible to prove its contents as 
against other accused. 


Copies of printed newspapers containing an account of pro- 
ceedings found in possession of accused are not by themselves evi- 
dence of the facts stated therein. 


The opinion of an expert to the effect that one document has 
been typewritten on the seme machine as another document is 
not admissible under Section 45, Evidence Act. It is for the 
Legislature to consider whether the section should not be amended, 
but as it stands, it does not include such expert opinion. ‘The 
court may ask the witness to explain points in favour of the view 
whether the two documents have or have not been type-written 
on the same’ machine but must come to its own conclusion and 
not treat such assistance as an expert opinion—e relevant fact in 
itself. 

The identity of the machine on which two letters have been 


‘typewritten would not by itself show that the writer is the one 


and the same person, but such a conclusion can be drawn from 
additional evidence, for example, by internal evidence afforded by 
the document or external circumstances or the continuity of the 
correspondence passing between the sender’ and the addressee, 


Theory of punishment is based upon (e) the protection of the 
public, (b) the prevention of crime and (c) the reformation of 
offender, 

In case of political offences arising out of beliefs severe sentences 
defeat the object. In practice such sentences confirm offenders 
in their beliefs and create other offenders thus increasing the evil 


` and the danger to public. 
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CRIMINAL APPEAL from the judgment of R. L. YORKE Esq., 
LCS., Additional Sessions Judge, Meerut. l 

K. Mc. I. Kemp and J. P. Mitter for the Crown. 

Dr. Kailas Nath Katju, R. S. Pandit, Bankey Bebari, Miss 
Shyam Kumari Nebru, K. N. Laghste and Tek Chand for the 
appellants. l 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is-an appeal by 27 accused persons in 
what is known as the Meerut Conspiracy case. The trial has become 
somewhat notorious on account of its unprecedented duration. All 
the accused persons, except Hutchinson, were arrested in March 
1929 (Hutchinson was arrested in June of the same year) and have 
all this time, except for the periods during which some of them 


were released on bail, been detained in jail. ‘The trial commenced 


in the court of the Committing Magistrate on a complaint filed 
on March 15, 1929, and a supplementary complaint against 
Hutchinson on June 11, 1929. 

The entire proceedings have now lasted for nearly four years 
and a half. This is accounted for as follows:—- 

(1) The preliminary proceedings before the Magistrate took 
over seven months, resulting in the commitment of the accused 
to the court of session on January 14, 1930. 

(2) In the sessions court the prosecution évidence took over 
13 months; ; 

(3) the recording of the statements of the accused occupied 
over ten months; 


(4) the defence evidence lasted for about two months; 
(5) the arguments continued for over 4% months; 


(6) the learned Sessions Judge took over five months there- 
after to pronounce his judgment. 

(7) The last of the appeals was filed in the High Court on 
March 17, 1933, and, as the paper books were all ready and printed, 
April 10, 1933 was fixed for the hearing of the appeals. But the 
accused themselves applied for an adjournment of the hearing 
till after the long vacation, to which the Crown counsel agreed. 
Accordingly July 24, 1933 was fixed for the appeals, on which 
date the arguments commenced, and having lasted for 8 working 
days were concluded yesterday. 

The case was conducted on a gigantic scale. The evidence 
consists of 25 printed volumes of felio size. ‘There are altogether 
over 3,500 prosecution exhibits, over 1,500 defence exhibits, and 
‘no less than 320 witnesses were examined. The judgment itself 
is in two printed volumes covering 676 pages of folio size. 

A mass of documentary evidence consisting of papers in 
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printed, typewritten and manuscript forms, books, pamphlets, 
letters, notes, slips and other documents found in the possession of 
the various accused at the time of the searches as well as those 
found at the search of numerous other places have been produced, 
and there is 2 mass of oral evidence both from India and England, 
to prove them. There is also voluminous evidence to prove the 
various political activities of all the accused and their association 
with each other. . i 

We think it is necessary to make a few observations in regard 
to the proceedings: ‘ 

In the first place, there seems to be an erroneous impression 
that the entire evidence for the prosecution must be produced 
before the Committing Magistrate and that the Magistrate has 
no option to postpone the recording of such evidence. This view 
is based on the language of Section 208 of the Criminal Procedure 
Code under which the Magistrate is bound to take “all such evi- 
dence as may be produced in support of the prosecution or on 
behalf of the accused.” Section 210 also says that when “upon 
such evidence being taken and such examination (if any) being 
made,” the Magistrate is satisfied that there are grounds for com- 
mitting the accused he shall frame the charge. But all that these 
sections imply is that the Magistrate should record all evidence for 
the prosecution which the complainant considers it necessary to 
produce. If the Magistrate stops the proceeding and does not 
take all the evidence that the prosecution wishes to produce, and 
discharges the accused under Section 209, the order would be 
improper. On the other hand, if the Magistrate does not take all the 
evidence offered by the accused and nevertheless commits the 
accused to the court of session under Section 213 the order would be 
illegal and is bound to be set aside. But these sections, in our Í 
opinion, do-not mean that once the Magistrate is satisfied that the 
accused should be committed to the court of session; —that is, 
that the Prosecution has established a prime facie case—he is still 
bound to take down all the remaining evidence for the prosecution. 
Nor do they mean that if the Magistrate, after hearing part of 
the evidence of the accused, is satisfied that there is no case for 
commitment, he should nevertheless proceed to complete the 
recording of the entire evidence. 

Indeed there is an express provision in Section 347 which 
requires that 

If at any stage of the proceedings it appears to the Magistrate 
that the case is one which ought to be tried by the court of 
session, he shall commit the accused. 


The significance of the words “at any stage of the proceedings” ` 


obviously is that the Magistrate should commit even though he 
has not heard the entire evidence of both sides. 
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In Q.-E. v. Hayfield! Knox, J. expressed the opinion that the 
prosecution cannot produce a witness as of right, when he had 
not been examined by the committing magistrate, nor had he been 
- examined by the Crown under the supplementary provisions of 
Section 219 of the Criminal Procedure Code, and at the sessions 
trial the accused had no knowledge of the nature of the evidence 
which he might give. It does not appear that Section 347 of the 
Code was considered. It also appears that the earned Judge 
thought that the accused were being taken by surprise, and were 
likely to be prejudiced. We think that although the ruling might 
be supported by the special facts of that case, and the rule laid 
down should be ordinarily applied, the law was too broadly stated. 


In Q.-E. v. Stanton? the same learned Judge remarked that 
the prosecutor was not free to select the evidence which should be 
produced at that stage—he was bound to produce all the evidence 
directly bearing upon the charge. That observation also was made 
in a different connection and without any reference to the provi- 
sions of Section 347. 


The same learned Judge in Q.-E. v. Abmad# again made a 
similar observation that a Magistrate enquiring into a case was not 
empowered to frame a charge or commit until he had taken all 
the evidence the accused might produce. But that was a case 
- where the Magistrate had declined to hear the evidence tendered 
on behalf of the accused and had committed her for trial. The 
observation made by the learned Judge must be read in connection 
with the facts of that case. 


The case of Emperor v. Kunwar Jaswant Singh* decided by 
another Judge of this Court was also quite different. In that case 
the Magistrate had not asked the accused whether they had any 
evidence to produce. When an application was made on their 
behalf for the summoning of certain witnesses the application was 
rejected and the accused were committed to session. It was accor- 


dingly held that the order was illegal and must be set aside. 


In our opinion it is not correct to say that the Magistrate has 
absolutely no option but to hear the entire evidence on both sides, 
and that he cannot commit the case to the sessions unless he has 
done so. This construction of these sections sometimes leads to 
two full trialsk—one before the Committing Magistrate and the 
other before the Sessions Court. 

We think that the prosecution can place before the court all 
the evidence on which they wish to rely but after evidence has 
been taken, which is sufficient to make out a prime, facie case, it is 
not necessary to call further evidence. Similarly if there is a mass 
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Canamat of evidence tending to prove the same point it is not necessary that 
— all such evidence should be produced in the Magistrate’s court 
before the charge is framed. Notice of all evidence to be pro- 
Juaswara duced in the sessions court ought however to be given to the 
é accused before the trial otherwise he would be prejudiced. The 
FROR nere fact that some evidence is not produced until proceedings 
Suldimes,C.J-in the court of session can in no way prejudice the accused if he 
has notice of it.. If proper care is taken by the prosecution and 
by the accused as well as by the magistrate concerned, the hearing 

in the magistrate’s court can be very much shortened. 


_ In the second place, if the prosecution exercises a careful dis- 
criminatién and avoids the piling up of evidence and the over- 
burdening of the record, much time can be saved. Of course, 
no sessions court would refuse to examine witnesses who have been 
sent up by the Committing Magistrate, or reject evidence which has 
been relied upon by him, Q.-E. v. Bunkbundy*®. But if a proper 
selection of evidence is made at the outset the volume of evidence 
can be kept within reasonable limits. : 

We think that there has been unnecessary multiplication of 
evidence in this case, and the production of numerous documents, 
tending to establish the same point. 

We think that the Legislature should consider whether the 
procedure should not be further simplified so as to avoid duplica- 
tion of trials. It seems wholly unnecessary to have full hearings 
successively in the committing magistrate’s court and again in 
the sessions court. ‘This necessarily prolongs the duration of the 
trial involving a considerable waste of time and is not always in 
the interest of the accused. 

In the third place, the accused in their turn took an inordi- 
nately long time in reading out well prepared statements which 
the court had to take down word for word. In most cases there 
were nothing more than an exposition on an elaborate scale, of the 
doctrines of Communism, its tenets and its programme. There 
has been an extravagant waste of time and energy in the dictation 
and recording of these statements. 

Section 256(2) allows an accused to put in any written state- 
ment in the trial of a warrant case in the magistrate’s court. 
We do not see why, if the accused has already prepared a lengthy 
written statement, he should not be allowed to file it in the court 
of session. This would not of course relieve the court of the 
necessity of questioning him generally on the case in accordance 
with Sections 342 and 364 Cr. P. C. Much time of the court 
could be saved if such a written statement were accepted instead 
of allowing the accused to read it in extenso in court and to have 
it recorded as he reads it. The doubt of a single Judge of this 
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Court in Emperor v. Ansuiya*.was not so much against’ the filing Canora 
of such a written defence but against its taking the place of the ~~ 
examination of the accused. 2a 
It is to be noted however that apart from Sections 342 and Jrarwara 
364 there is no section in the Code which permits an accused to is 
make a statement at all in the Sessions Court. Section 342 enacts 0 
that the court shall question the accused generally to enable him S#/atmes, C. J. 
to explain any evidence against him. ‘The -accused must confine 
himself to relevant answers to the questions asked by the court. 
e Judge has power to refuse to record irrelevant answers, and, 
if necessary, may prevent the accused making lengthy irrelevant 
answers. i 
Section 289 refers to “the examination (if any) of the 
accused”. It prima facie implies the possibility of there being no 
examination of the accused. But that is upto the stage when he 
is asked “whether he means to adduce evidence”. This Section 
has to be read in conjunction with the provisions of Section 342 - 
of the Code which makes it the duty of the court for the urpose =~ 
of enabling the accused to explain any evidence against him, to 
uestion him generally on the case “before he is called for his 
defence”. But the questioning of the accused referred to in the 
Section is not meant to be lengthy cross-examination as regards 
all evidence produced by the prosecution. If in a big trial the 
accused is at that stage called upon to explain all the evidence, he 
would naturally begin to argue his case before his defence is called 
on, which obviously is not contemplated. 
It seems to us that the following form of question put to an 
accused is not only unnecessary but also likely to lead to lengthy 
answers. 


Q.—The following documents are in evidence against you. 
(Then a large number of exhibits are named). Have you any- 
thing to say in explanation of the above evidence? 

Such a question would invite an argumentative explanation 
of each of the documents mentioned. 

In the fourth place the length of the trial can be shortened 
if the accused also were to exercise a proper discretion in produc- 
ing defence witnesses. In this case it seems to us that they were 
ill-advised to produce an unnecessarily large number of witnesses. 

In the fifth place, the length of arguments depends to a great 
extent on the volume of evidence that has already been brought 
on the record. If that volume is reduced the arguments are bound 
to be shortened in proportion. 

In this connection it may be mentioned that the Government 
at great expense had the whole of the oral and documentary 
evidence printed in the court below and thereby provided every 
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Canmar facility to the court and counsel in examining that evidence. 
ae In the sixth place, much time would be saved if the Sessions 
“Judge does not feel himself called upon to discuss in his judgment 
Jusswata all the evidence produced by the prosecution and the defence. 
as A judgment has not to be a resume of the entire evidence or a dis- 
mR wussion of the relevancy of all the evidence. A court is entitled to 
Suleiman, C.J. select such evidence as it considers jmportant and sufficient to 

prove the point for consideration. 

We feel that if the learned Sessions Judge had not discussed 
the entire evidence with minute detail, he need not have written 
so lengthy a judgment and need not have taken so much time. 

At the same time we must express our high appreciation of 
the great care which the Judge has taken and the great perseverance - 
and patience which he has shown in hearing this case. He has 
been so accurate and exact in his statement of facts that counsel 
for the appellants have not been able to draw our attention to 
any passage in the judgment which contained a wrong or incorrect 
statement of fact or gave a wrong reference to exhibits, Consi- 
dering that the evidence before him was so vast and his judgment 
covers so many pages, it is very creditable to him that he has been 
able to be so particular. 

But we must express our feeling that if there had been a 
greater discrimination in the choice and selection of evidence for 
the prosecution, a greater restraint by the accused in keeping their 
statements within the limits of relevancy and a little more strict- 
ness on the part of the court, the trial would not have taken such 
a long time. 

As regards the appeal we would like to acknowledge that 
counsel for both sides here in this Court have given us great assist- 
ance in deciding the case. In particular, Mr. Kemp, Counsel for 
the Crown, who obviously knew every detail of the evidence, was 
always able to refer us promptly to relevant evidence without any 
loss of time whatsoever. In his arguments he has been very fair 
to the accused and has drawn our attention also to circumstances 
which are in their favour. 

We now come to the facts. 


The appellants have been convicted of an offence under Sec- 
tion 121-A of the Indian Penal Code (Act 45 of 1860). The 
charge against them was that in and between the years 1925 and 
1929, within and without British India they agreed and conspired 
together with one another, and other persons and bodies, to deprive 
the King-Emperor of the Sovereignty of British India. 

As there has been considerable argument as to the exact im- 
plications of this expression in the Section, it may be convenient to 
dispose of that argument at an early stage. 

Chapter VA, I. P. C. deals with criminal conspiracy; and 
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Chapter VI deals with offences against the State. Criminal cons- Canawat 
piracy is defined in Section 120-A in the following terms:— =. 
When 2 or more persons agree to do, or cause to be done,— iad 
(1) an illegal act, or oar 
(2) an act which ıs not illegal by illegal means, such an v. 
agreement is designated a criminal conspiracy: parece 
Provided that no agreement except an agreement to commit aD Sajaman, C. J. 
offence shall amount to a criminal conspiracy unless some act 
besides the agreement is done by one or more parties to such an 
agreement in pursuance thereof. 
Explanation.—It is immaterial whether the illegal act is the 
ultimate object of such agreement, or is merely incidental to 
that object. ; 
This Section adopts the definition of Criminal Conspiracy 
as understood in England. In Denis Dowling Mulcaby v. The 
Queen’ Willes, J., in delivering the opinion of the Judges, 
consulted by the Lord Chancellor, remarked in his 11th answer ° 
at page 317 as follows:— 
A conspiracy consists not merely in the intention of two or 
more, but in the agreement of two or more to do an unlawful 
act, or to do a lawful act by unlawful means. So Jong as such 
a design rests in intention only, it is not indictable. When two 
agree to carry it into effect, the very plot is an act in itself, 
and the act of each of the parties, promise against promise, acts 
contra actum, capable of being enforced, if lawful, punishable if 
for a criminal object or for the use of criminal means. And 
so far as proof goes, conspiracy, as Crose, J. said in Rex v. Brissac, 
4 East, 171 is generally ‘matter of inference deduced from 
certain criminal acts of the parties accused, done in pursuance 
of an apparent criminal purpose in common between them’. 
This opinion was accepted by the Lord Chancellor and the 
other Lords. 
Section 121, I. P. C. is in the following terms:— 
Whoever wages war against the Queen, or attempts to wage 
such war, or abets the waging of such war, shall be punished 
with death, or transportation ‘for life’. 
Section 121-A deals not only with depriving the Queen of 
the sovereignty of British India but also with conspiracy to over- 
awe, by means of criminal force or the show of criminal force, 
the Government of India or any Local Government. The word 
“Queen” is defined in Section 13 as denoting the Sovereign for 
the time being of the United Kingdom of Great Britain and Ireland 
and would therefore mean His Majesty the King-Emperor at the 
present moment. l 
The section obviously draws a distinction between the So- 
vereign for the time being of the United Kingdom and the Govern- 
ment of India or the Local Government. It may therefore be 
“3 English and Irish Appeal Cases [1868] (HLL) 3 L R 
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conceded in favour of the accused that any conspiracy to change 
the form of the Government of India or of any Local Government, 
even though it may amount to an offence under another section 
of the Code, would not be an offence under Section 121-A, 
unless it is a conspiracy to overawe such Government by means 
of criminal force, or show of criminal force. The accused have 
not been charged with any such offence. Depriving His Majesty 
of the sovereignty of British India would obviously include the 
severance of the connection of India with the Imperial Govern- 
ment in England. It cannot therefore be questioned that any 
conspiracy to establish the complete independence of India, as 
distinct from obtaining for it the status of a self-governing domi- 
nion within the British Empire, would be tantamount to conspir- 
ing to deprive His Majesty of the sovereignty of British India. 
The same result would follow if there were a conspiracy to 
establish a perfectly democratic or republican form of government 
in India outside the British Empire. This position has not been 
seriously disputed by the learned counsel for the appellants. 
What was strenuously urged was that the reference to the 
Queen in the section was a reference to the personality of the 
Sovereign for the time being. The contention which has been 
very strongly urged is that unless it be established that there is a 
conspiracy to deprive His Majesty King George the Fifth of 
England of his sovereignty of British India there would be no 
offence within the meaning of the Section. The contention is. 
carried further and it is argued that unless the conspiracy is 
directed against the sovereign rights personally enjoyed by His 
Majesty there would be no offence. On this assumption a further 
argument is built that unless the prosecution establish that it was 
in the contemplation of the accused to deprive the King-Emperor 
of the sovereignty of British India in the lifetime of the present 
King-Emperor, the offence would not be brought home to the 
accused. We do not think that we need discuss these contentions 
at any considerable length as, in our opinion, they have no force 
whatsoever. This argument overlooks the fact that in law the 
King never dies. It is enough for the prosecution to prove that 
there was a conspiracy to deprive the King-Emperor of the 
sovereignty of British India. It is not necessary to show further 
that the conspirators were conspiring for such deprivation to take 
place within the lifetime of His Majesty the present King-Emperoc. 
No doubt Section 13, I. P. C. defines the word “Queen” used in 
Section 121~A as the Sovereign “for the time being” of the United 
Kingdom of Great Britain and Ireland. But Section 3, Clause 
(23) of the General Clauses Act (Act X of 1897) provides that 
the “Queen” shall include her successor. And so the question 
whether the conspiracy is expected to succeed in the lifetime of 
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His Majesty the King-Emperor or that of his successor is wholly Canavan 
immaterial. cone 

It is important to note that the offence of criminal conspiracy 
is complete as soon as two or more persons agree to do or cause to Juanwara 
be done an illegal act, or an act which is not illegal by illegal ee 
means. It is immaterial whether the illegal act is the ultimate “Z= 
object of such an agreement or is merely incidental to that object. Salamen, C. J. 
For the purpose of Section 121-A it is not necessary that any act 
or illegal omission shall take place in pursuance of the conspiracy. 

The agreement in itself is enough to constitute the offence. 

The case for the prosecution was put forward in the com- - 
plaints which were filed before the Magistrate. It is not necessary 
to recite them at length. Their gist is as follows:— 

(1) That there exists in Russia an organisation called the 
Communist International, whose aim is to overthrow all existing 
forms of government throughout the world by the creation of 
armed revolution and to replace them by Soviet Republics con- 
trolled by the Central Soviet Government in Moscow; that the 
Communist International has outlined a programme or plan of 
campaign for the overthrow of other governments by means of 
general strikes and armed uprisings, the preliminary steps being 
the creation of Workers and Peasants Parties, Youth Leagues, 

Trade Unions etc., and the introduction of fractions of groups of 
Communists into such bodies, the encouragement of strikes, pro- 
paganda by speeches, newspapers, literature etc. 

(2) That the Communist International carried on its work 
and propaganda through various committees, branches and organi- 
sations controlled by its own Executive Committee and various 
Sub-committees. 

(3) That the Communist Party of Great Britain is a section 
of the Communist International. 

(4) That in 1931 a branch organisation of the Communist 
International was established in British India by a number of 
Communists including the accused Dange, Shaukat Usmani and 
Muzaffar Ahmad who conspired together to deprive the King- 
Emperor of his Sovereignty of British India. 

(5) That the accused Spratt and Bradley were sent out to 
India by the Communist International, through the medium of 
one of its branches for furthering its aims. 

(6) That all the accused, although residing at different places, 
conspired with each other and other persons to deprive the King- 

Emperor of the Sovereignty of British India and carried out the 
programme and plan of campaign laid down by the Communisc 
International at various places. 

(7) And that, in particular, the accused formed a Workers 

and Peasants Party at Meerut and held a conference of it at that 
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CRIMINAL place. 
It is not now disputed that a Communist International exists 
133 in, Moscow nor is it disputed that there is a Communist Party of 
Juaswara Great Britain. It is equally admitted that a Communist Party 
id of India was formed and existed in British India. 
ci It is convenient to divide the 27 accused into four groups: 
Sulermen, C. J. The first group consists of twelve accused, namely, (1) 
Muzaffar Ahmad, (2) Dange, (3) Ghate, (4) Joglekar, (5) 
Nimbkar, (6) Mirajkar, (7) Usmani, (8) Sohan Singh Josh, 
(9) Majid, (10) Ajodhia Prasad, (11) Adhikari and (12) Shamsul 
Huda, all of whom are members of the Communist Party of 
India. 

The second group consists of two accused (1) Spratt and 
(2) Bradley, who are members of the Communist Party of Great 
Britain but not members of the Communist Party of India. 

The third group consists of six accused (1) Goswami, (2) 
P. C. Joshi, (3) Chakrvarti, (4) Basak, (5) Hutchinson and (6) 
Mittra, who, it is now admitted, are Communists by conviction, 
but did not become members of the Communist Party of India. 

The fourth group consists of the remaining seven accused, 
namely, (1) Desai, (2) Jhabwala, (3) Sahgal, (4) Alve, (5) 
Kasle, (6) Gauri Shankar and (7) Kadam, who are not Com- 
munists and who have never been members of the Communist 
Party of India. They assert that they are political workers be- 
longing to either the Peasants and Workers’ Associations, or Trade 
Unions or the Congress, and deny that they have ever belonged to 
any Communist Organization or joined in any conspiracy. 

Having regard to the difference in the nature of the defences 
put up by the accused of these various groups, their cases have to 
be examined separately. It will be convenient to take the accused - 
in the groups into which they naturally fall. 

The First Group . l 

It seems to us that the prosecution case against the 12 accused, 
who are admittedly members’ of the Communist Party of India, 
is both clear and simple. They knowingly became members of 
the Communist Party of India of which we know the constitution 
as well as the report of its working for the first year. 

P, 1207(#) printed in Volume V(b) (Parties) at page 964 
onwards is admittedly a genuine document and contains the annual 
report of the Executive Committee of the Communist Party of 
India for 1927 as well as its constitution for that year. — 


The Introduction mentions that 
the aftermath of the War had created an all-round discontent 
and the masses were everywhere seen in a revolutionary mood 
which could not find a way for radical action, owing to lack 
of bold leadership. 
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It points out that 
at the time of the non-co-operation movement the masses joined 
the struggle with great zeal which led India almost to the verge 
of a great political upheaval. 

It recites as a matter of history that the previous arrest of 
Muzaffar Ahmad and Dange on a charge of conspiracy brought 
into light “the programme of a national revolution that was pro- 
posed by the revolutionary leaders of world reputation for India,” 
and that the Indian Communist Party was started which attracted 
a number of people who were enlisted as its members, and that 
“among the ideals, the attainment of complete independence was 
kept in the fore-front”. 

The Report, having given a short history of the birth of the 
Communist Party of India, proceeds to record “the work done by 
the Executive”. Under the heading “Record of Work done dur- 
ing the period” it points out that in Bengal work was done in 
re-building the already existing Peasants and Workers Party in 
that Province; in Lahore work was done in educating the masses; 
in Bombay a left-wing organisation was found necessary and there 
was success in having a Workers and Peasants Organisation which 
had already commenced work amongst the industrial workers 
with their organ the “Kranti”. In Rajputana a Workers and 
Peasants Party had been started and efforts would be made to 
organise industrial labour; in Madras propaganda work was being 
done through Trade Unions and strike activities; and in the United 
Provinces and other provinces owing to lack of sufficient financial 
resources no effective left-wing had been organised, but 2 favour- 
able atmosphere for labour activities had been created. 

The Report then contains what is called “The Constitution 
of the Communist Party in India, 1927”. It is Significant to note 
that in Paragraph 2, which formulated the conditions of member- 
ship, it is provided “only those subscribing to the programme laid 
down by the Communist International’ will be eligible for its 
membership.” It provides for a central executive, for a “Presi- 
dium”, for a foreign bureau, and “fractions”. The Foreign Bureau 
was to act as the organ through which the international relations 
of the Party would be maintained and was to keep a constant 
touch with all the Communist Parties and the Comintern, Le., 
the Communist International. 

In Paragraph 20 it was provided that the Communist Party 
of India at -its annual sessions would formulate a regular pro- 
gramme and policy to be carried out and to form party groups 
called Comrades Fractions to work in the National Congress and 
the Trades Union Congress on behalf of the Party. 

This Report contains 2 number of resolutions including (1) 
That the Party looks up to the Communist Parties of the World 
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Canar as well as the International, for lead and guidance. Then follows 
Ta; the “programme”. After pointing out that only the dynamic 
7 energies of the toiling masses can bring Swaraj to India, the 

Juaswata Communists were called upon to formulate a common programme 

S on the lines of the following minimum programme: (s) Complete 
FOr national independence and the establishment of a democratic re- 

Sulamen, C. J. public based on universal adult suffrage etc. 


Several points emerge from this document. 

The first is that it was believed that the masses were seen in 
a revolutionary mood and that at one time the masses joined the 
struggle with great zeal which brought India almost to the verge 
of a great political upheaval. 

The second is that the Communist Party is confined only to 
such members as subscribe to the programme laid down by the 
Communist International. ‘Those who do not subscribe to such 
a programme are not eligible for membership at all. 

The third is that the minimum programme prescribed by the 
party was complete national independence. 

The only explanation which the learned counsel for these 
appellants has offered is that the word “programme” in this docu- 
ment has been loosely used for “aims and objects”, and that what 
the Communist Party in India had set before itself was not a 
programme but an ultimate aim and object which may not per se 
be punishable. Reading the document as a whole, including the 
introductory portion, the history of the movement, the constitu- 
tion of the party and the programme before it, we can have no 
doubt that the members of this party agreed together to achieve 
by action what was laid down therein as the minimum programme. 

As the members bound themselves to abide by the programme 
of the Communist International it is necessary to see what that 
programme is. P. 2398 is a copy of the programme of the Com- 
munist International which is admitted to be a genuine copy. 
We can therefore safely quote from it. The Introduction men- 
tions that the Communist International openly advocates the 
violent overthrow of the Bourgeois order.by means of the Com- 
munist revolution and that the programme (for 1924, which was 
in force in 1927) shows the way to victory over the Bourgeoisie. 

The first section deals with what is called Capitalist Wage 
Slavery. The second section deals with the emancipation of the 
worker and the Communist order. The third section deals with 
the fall of the Bourgeoisie and the fight for Communism. 

The first head under this section is the general characteristics 
of the transition period, which are a period of national war, of 
colonial uprisings etc. 

The second is the dictatorship of the proletariat as the un- 
avoidable pre-requisite of the struggle for Communism. It points 
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out the necessity of the proletarian dictatorship and says: 


an unavoidable premise for the transition from Capitalism to 


Communism—the starting point without which the further evo- 
lution of mankind is entirely impossible—is thus revolutionary 
overthrow of the Bourgeois State and the seizure of power by 
the working-class, whick i set itself the first and most im- 
portant task of suppressing the enemy and formally establishing 
the new regime—the dictatorship of the proletariat, that is the most 
elementary pre-requisite for social evolution. 

It then mentions the destruction of the Bourgeois State by the 

organs of proletarian class war and says 
the seizure of power by the proletariat is nothing less than the 
destruction of the Bourgeois State apparatus by the fighting 
organs of the proletarian class struggle and the organisation of a 
new proletarian class power by those organs. 

It goes on to emphasize the destruction of the Bourgeois 
monopoly of armies and the concentration of these in the hands 
of the proletariat and says: 

An essential part of the seizure of power by the working-class 
is the destruction of the Bourgeois monopoly of armies and the 
concentration of armies in the hands of the proletariat. During 
the course of the struggle the main object in view must be the 
disarmament of the Bourgeoisie and the arming of the prole- 
tariat, 


The 4th section points out the road to the dictatorship of the 
proletariat and lays down the strategy of the Communist Party and 
the tactics to be adopted. 

The paragraph under the head “Revolutionary Situation and 
Party Tactics” may be quoted in extenso (p. 36) :— 

Given a direct revolutionary situation, when the ruling classes 
are more or less disorganised, when the masses are in a state of 
revolutionary excitement, when the intermediate strata are in- 
clined to go over to the side of the proletariat—the party of the 
proletariat is confronted with the task of leading the masses to 
the direct attack on the bourgeois state. This is achieved by the 
advancement of more marked slogans and the increasing intensity 
of mass movements, to which must be subordinated all branches 
of party agitation and propaganda, including parliamentary acti- 
vities. These comprise strikes, combination of strikes and de- 
monstrations, combination of armed demonstrations and strikes, 
and finally the general strike in conjunction with the highest form 
of the direct military fight against the State-power of the bour- 
geoisie. This fight is subject to military rules; it presupposes a 
military plan (the fixing of time and place etc.), aggressive 
operations and undivided loyalty and heroism on the part of the 
proletariat. Such actions presuppose the organisation of the broad 
masses into militant bodies, which by their very form should 
attract and set into motion the large number of toilers (Council 
of workers and peasant deputies, soldiers’ councils etc.). A 
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CRIMINAL pre-requisite for victorious tactics is propagandist work in the 
EA army and navy. 
sida It is unnecessary to quote other extracts. The whole pro- 
Juanwara gramme from beginning to end shows, without a shadow of doubt, 
v. that the programme laid down is the overthrow of the existing 
EMPEROR order of society and government by the use of force with ultimate 
Suleiman, C.J. resort to arms. 

A revised programme of the Communist International was 
printed in 1929. It is p. 2339, the genuineness of which is also 
admitted. It is much in the same terms. Under the Section 
dealing with the period of transition it equally emphasises that 
the conquest of power by the proletariat is a necessary condition 
precedent, and that it does not mean peacefully capturing the 
ready-made Bourgeois State machinery by means of a Parlia- 
mentary majority; that the violence of the Burgeoisie can be 
suppressed only by the stern violence of the proletariat; the con- 
quest of power by the proletariat is the violent overthrow of 
Bourgeois power, the destruction of the Capitalist State apparatus 
(Bourgeois armies, police, bureaucratic hierarchy, the judiciary, 
parliaments etc.) and substituting in its place new organs of 
proletarian power. It is not necessary to quote other extracts, but 
it may be pointed out that among the fundamental tasks of Com- 
munist strategy and tactics it is provided that the 

Communist Party must openly recognise the rights of the colonies to 
separate and their right to carry on propaganda for this separation, 
i.e., propaganda in favour of the independence of the colonies from 
the Imperialist State; they must recognise their right of armed 
defence against Imperialism (ie., right of rebellion and revolu- 
tionary war) and advocate and give active support to this defence 
by all the means in their power. 

The mass action is stated to include: 

Strikes; a combination of strikes and demonstrations; a com- 
bination of strikes and armed demonstrations; and finally the 
general strike conjointly with armed insurrection against the State 
power of the Bourgeoisie. The latter form of struggle which is 
the supreme form must be conducted according to the rules of 
war, it presupposes a plan of campaign, offensive fighting opera- 
tions and unbounded devotion and heroism on the part of the 
proletariat. An absolutely essential condition precedent for this 
form of action is the organisation of the broad masses into militant 
units, which, by their very form, embrace and set into action the 
largest possible numbers of toilers (Councils of Workers’ Deputies, 
Soldiers’ Councils, etc.), and intensified revolutionary work in the 
army and the navy. 

The Communist Parties in the Colonial and semi-colonial coun- 
tries must carry on a bold and consistent struggle against foreign 

And they are warned that 
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failure to take advantage of the culminating point in the deve- 
lopment of the revolutionary situation, when the Party of the 
proletariat is called upon to conduct a bold and determined attack 
upon the enemy, is not less dangerous. To allow that opportunity 
to slip by and to fail to start rebellion at that point, means to 
allow the initiative to pass to the enemy and to doom the revolution 
to defeat. 

It is apparent from these few extracts alone that the members 
of the Communist Party of India, who subscribe to this programme 
of the Communist International, have undoubtedly formed a 
revolutionary body with the professed object of overthrowing the 
present order of society and bringing about the complete inde- 
pendence of India by means of armed uprisings of the proletariat, 
which includes the workers and the peasants. 

The contention of the learned advocate for the appellants that 
such an objective is a distant aim to be realised in the unknown 
far-off future cannot be accepted for a moment. No doubt the 
Communists would, as a tactical measure, begin with the preli- 
minary stages in the first instance, but whenever conditions become 
favourable they would adapt themselves to those conditions and 
resort to armed revolution, if necessary. Nowhere in the pro- 
gramme it is suggested that such an armed revolution is not to be 


brought about within any period of time. The question is en- ’ 


tirely one of opportunity, and the opportunity has to be seized and 
not lost sight of as soon as it occurs. 

That the object in view is not a mere dream of the Com- 
munists which may be realised after several generations beyond the 
lifetime of the present accused is apparent from their own state- 
ments made before the sessions court. The accused Nimbkar 
read a long written statement in court which was ultimately 
accepted by all the Communist accused persons, and has been 
called their joint statement. It contains an exposition and elabo- 
ration of the theories of Communism and extends to such a length 
as to have caused an inexcusable waste of time of the Court. The 
statement says:— 

When we are trying to set up an entirely new system of laws 
we cannot be expected to pay very much respect to the existing 
one a. We fully subscribe to the system of thought and 
the well thought out and scientific political programme laid down 
for the world revolution by that most powerful worldwide re- 
volutionary organisation, the Communist International . . 
While we assert our general deterministic view we do not attempt 
to use this as an argument by which to escape from the conse- 
quences of our actions or to minimise them in the eyes of the court; 
on the contrary we lay the greatest possible stress upon the 
importance of conscious revolytionary activity, organisation and 
leadership wee i 

It goes on to state that the Indian national revolution is 
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Canam inevitable and, in describing the attitude of the accused to Indian 


is; fairs, says:— 
TA We consider that the way in which the economic and political 
Jranwata life of the world generally and of India in particular has developed 
v. makes it certain that the Indian national revolution now deve- 
Purno loping, will culminate fairly soon in the revolutionary overthrow 


a of the British Imperialist Rule. 
ene He then goes on to admit that: 

We have no objection to the help of the Communist International 
and the Russian working-class; in fact, we consider that India 
should welcome such help. : 

Every attempt has been made to emphasise in this long state- 
ment the inevitability of violent revolution. We consider it wholly 
unnecessary to burden our judgment with further extracts from 
this statement. It leaves no doubt in our minds that the violent 
overthrow of the present order of society and bringing about the 
independence of India by means of an armed revolution is not a 
distant but an immediate object, although in the absence of 
favourable conditions, the spade work has to be done as a matter 
of policy and tactics. We are fully convinced that any group of 
persons, who formed themselves into a party and placed before 
themselves a programme of this type and agreed to give effect to 

‘it to the best of their ability, have undoubtedly conspired to 
deprive His Majesty the King of his Sovereignty of British India. 
There can be no manner of doubt that on these admitted facts 
and on the statement of the accused themselves, the offence with 
which they have been charged has been fully established. We 
could have multiplied extracts from their statements, extracts 
from speeches made by them, and extracts from their writings 
to show that this is their professed object, programme, and plan 
of action. We, however, consider it unnecessary to go any fur- 
ther, and on the evidence mentioned above we unhesitatingly 
record a finding that these accused persons have been rightly con- 
victed of the offence under Section 121A. 

As frequent references will have to be made to some of the 
parties and unions that were formed, and an appreciation of their 
Constitutions would be useful in considering the cases of some of 
the accused, it is convenient at this place to discuss them, before 
taking up the case of each accused. 

In addition to the Communist party of India, which has 
already been discussed, there came into existence towards the end 
of 1928 an All India Workers and Peasants Party. This was 
subsequent to the formation of Provincial Workers and Peasants 
Parties. Advantage was taken of the Christmas Session of the 
Congress at Calcutta, and the first All India Workers and Peasants 

` Party conference was convened during the Christmas of December 
1928. The President-elect was the accused Sohan Singh Josh, and 
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the Secretary of the Reception Committee was the accused Canmar 
Goswami. It was on this occasion that the All India Workers Ba 
and Peasants Party was formed. There are two copies of the __ 
Constitution of this Party. Both show that the object of the Jmaswara 
party was the attainment of complete freedom from Imperialism |,” 
in general and British Imperialism in particular, and a thorough  — 
democratisation of India based on economic, social and Political Ssletmen, C. J. 
emancipation of the masses. But the means for the attainment of 
this object was stated to be the Party programme adopted from 
year to year at the annual session of the Party or at any extra- 
ordinary congress called fot the same purpose. It is to be noted 
that the Constitution did not say that the Party adopted the 
programme of the Communist International or that its members 
would in any way be bound by the decision of any Communist 
Party. Anyone seeking to be a member who read the Constitution 
would not necessarily conclude that it was a Communist Organi- 
sation. Nor would it follow that anyone who was invited to the 
All India Workers and Peasants Party Conference would neces- 
sarily be aware that speeches in pursuance of the aims and objects 
of Communism would be made at such a conference. 
The fact, however, remains that at this Calcutta Conference 
a number of resolutions accepting several theses, which were pre- 
sented to, or perhaps read at, the Conference, were adopted. We 
have also the presidential address delivered on the occasion by the 
Communist President. A few extracts from these may be quoted 
with advantage. 
Sohan Singh Josh in his presidential address, after dealing 

with the Nehru Report, said: 

We must clear the air and put the issue definitely before India 

that we are out not only to end Imperialism, but Empire as well. 

All Emperors have proved to be a curse everywhere; for they meant 

the exploitation of one country by another. 
He then goes on to say: 

The presence of che King, Governor-General and the Governor 
in the Nehru scheme has made it all the more reactionary . . . 

India will get true freedom only when the British interests are 
cleared away bag and baggage. Will the peaceful revolution 
recommended by the Nebru Committee ever succeed in clearing 
away these interests from the Indian soil? India can attain true 
liberty only through a revolution and not by framing Consti- 
tutions. i gi 
He then went on to observe: 

Our party is carrying on an uncompromising campaign for 
complete independence: our Workers and Peasants Party is an 
independent Party and our slogan is complete independence . 

All people who believe in revolution and class struggle should join 
our Party and placing before the Workers and Peasants a revo- 
lutionary programme should organise them to win freedom. 
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He went on to remark: 
If all of us would imbibe the spirit shown by them (Bombay ` 
comrades during Mill strikes) I am sure that we can bring about 
revolution in a very short time. It will be an act of ingratitude 
on our part to forget the help given by Russian workers and our 
Indian friends. ` 
After suggesting that there was a conflict of interest between 
Russia and Great Britain and war was coming, he went on to state 
what their attitude should be: ` 

As soon as the war begins we should resort to mass strikes, 
sabotage, bertels and boycott, and by paralysing the means of 
transport harass the enemy in the rear . . When the enemy 
is busy in war, we should adopt such tactics as would put him 
between two forces. The Workers and Peasants would not hesi- 
tate to make any sacrifices at that time, because that would be 
the operating time to destroy British Imperialism. 

He also remarked: 

To speak my mind freely I am working to bring about such 
an order of things and because Bolsheviks of Russia have shown 
us che way in this respect—we are thankful to them. 

Dealing with the task of the party he remarks: 

But the condition of the masses has grown so wretched that to 
remain any longer under British yoke means death to them. They 
cannot wai long, therefore, they urgently need solution of their 
troubles. 

He ended by an appeal to all comrades “to fight to bring about 
such a beautiful order of things” and said “but all this cannot be 
achieved without revolution, for revolution is the only friend of 
the poor and the helpless”. 

One thesis which was adopted at this Conference was the All 
Workers and Peasants Party Principles and Policy. After stating 
that the function of the Workers and Peasants Party was to achieve 
at least the essential preliminary step, i.e., the attainment of Poli- 
tical Independence, for the abolition of exploitation and political 
oppression, it went on to say: ; 

The question of political power is thus brought before the 
masses and it becomes increasingly clear as it must go on that there 
will not be any substantial improvement in any respect until there 
is established a political regime responsive to the wishes and needs 
of the masses and not under the complete control of the propertied 
classes. The demand thus arises for a democratic regime 
Ee masses must therefore strive for independence from British 
Rule. 

It proceeded: 

From all points of view the attainment of independence is 
the first task of any movement which strives to improve the 
position of the Indian masses . . . The struggle against Im- 
perialism for the complete independence of the country is thus 
the central item for the immediate future in the programme of 
the masses and of the Workers and Peasants Party. The struggle, 
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having as it does the object of destroying Imperialistic control Camar 
of India, must be 2 revolutionary one. 7 — 
It went on to remark: 
The progress of the Peasants Party does not deny the general jyanwara 
utility in Indian condition as non-violent but . .. that it will v. 
not be necessary for the Indian movement to use this tactic at EwrrroR 
all times and in all conditions, and it is strongly opposed to ae 
raising non-violence to the level of a principle. SERA Co): 
There was also a statement that: 
It is a mistake to under-estimate the revolutionary potentialities 
of the Peasant class which is in a state of acute discontent and 
sometimes of actual revolutionary excitement over long areas of 
the country. 
It ended with the statement that: 
The whole movement united and led by the Workers and Pea- 
sants Party demands complete independence from Imperialism, 
and the democratic organisation of the country, including univer- 
sal suffrage etc. . . To enforce these demands a mass 
movement using the weapons of demonstration etc. and direct 
action, must be organised leading up to a general strike of Workers 
and mass campaigns of non-payment of rent and taxes by peasants. 
Only by following 2 programme of action such as this can suffi- 
cient force be brought to bear before the country. 
We have another document called the Political Resolution 
accepted at this Conference which emphasised that: 
There must be left no doubt as to the meaning of independence; 
it involves the destruction of Imperialistic control and economic 
penetration and hence necessitates revolution. 
There was another thesis on Trade Union movement which 
referred to the special responsibility of the Workers and Peasants 
Party in organising the Trade Union movement. Its object is to 
organise a federation of trade unions with peasants and other 
organisations primarily for the purpose of a political struggle 
for the independence of the country, but also for the general im- 
provement of the position of the masses. Further in the mass 
struggle for independence organised workers ‘will take a decisive 
leading part. 
It is therefore quite clear that although the Constitution of 
the All India Workers and Peasants Party did not in itself disclose 
that it was a Communist organisation, there is no doubt that the 
party was organised and formed by Cammunists and that the 
presidential address delivered at the Conference and the theses 
accepted by resolutions advocated Communist doctrines and prin- 
ciples and urged the'adoption of the Communist programme. 
Then there were Workers and Peasants Parties in the various 
Provinces. These stand on a slightly different footing. There 
was the Workers and Peasants Party of Bengal which when ori- 
ginally formed stated the object of the party to be the attainment 
of Swaraj in the sense of the complete independence of India 
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Canonat based on economic and social emancipation and political freedom 
of men and women, but as to means to be adopted the Constitution 
—— enjoined non-violent mass action as the principal means for the 
JHaswaLa attainment of the above object. But later on the Constitution 
Eao Was amended and the mention of non-violent action was dropped 
and for it was substituted “The rallying of the people to mass 
Salainen, C. J. action will be the principal means for the attainment and realisa- 
tion of the above objects”. But there was nothing in the Consti- 
tution of this Party on paper to suggest that it was a Communist 
organisation. It is not suggested even by the Prosecution that it 
was so. A report of the Executive Committee published in 1928 
stated that the ‘““Ganawani” was its organ. ‘There was a third 
annual conference held which had as usual a Presidential address. 
A report drafted by a Communist was submitted which used 
Communist phraseology and put forward Communist aims and 

ideals. Discussing the task of the Party it said: 

It is the duty of all who are concerned with obtaining national 
freedom, establishing democracy in the country. to gather 
together all fighting progressive forces from all sections and there- 
by to establish its own army which will enable it to carry out its 
ultimate function. ` 

After advocating the boycott of the Simon Commission it went 
on to say: 

As opposed to the programme of the All India Party Conference 
the Party must demand on behalf of the masses complete indepen- 
dence and the establishment of democracy . . ‘The league 


against Imperialism must be supported and its propaganda for 
the alliance of the revolutionary Labour Movement and the Colo- 


nial revolutionary movement be assisted. Sblidhrity must be 
encouraged with the Russian and Chinese revolution. 

The Workers and Peasants Party of Bombay had as its object 
the establishment of Swaraj (complete national independence) 
wherein the means of production, distribution and exchange are 
publicly owned and socially controlled. The immediate political 
demands and the economic and social demands enumerated in it 
were those which might be put forward by a socialist organisation. 
There was nothing in the Constitution to suggest that it was a 
Communist Party, nor were its members bound to follow the 
Communist programme. 

There was also 2 Workers and Peasants Party in the Punjab 
which has as its aims and objects the securing of complete inde- 
pendence from the British Imperialism by every possible means 
to liberate workers and peasants from every sort of political, 
economic and social slavery and the establishment of a united 
socialists. republic. This Party was called the Kirti Kisan Party. 
The Constitution did not disclose that this association was neces- 
sarily a Communist organisation; although there is no doubt that 
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the leading members of it were Communists. CRIMINAL 
The Prosecution case is that in the United Provinces also a an 
Workers and Peasants Party was formed at Meerut. This fact _ 
was not admitted on behalf of the accused who were said to be its Jmanwara 
members. But there is no doubt that several letters issued under PEAN 
the signature of the accused P. C, Joshi were on printed forms ~___ 
which described him as the General Secretary of the Workers and Sleiman, C. J. 
Peasants Party, U. P. It is not necessary to discuss all the evidence 
but there seems to be no doubt that on the occasion when a 
conference of the Mazdur Kisan Sangh (admittedly not a Com- 
munist organisation) was being held at Meerut, advantage was 
taken of the opportunity and a Workers and Peasants Party of 
the U. P. was formed. There is also evidence to show that a 
newspaper the “Kanti Kari” was regarded as its organ. But the 
Constitution of this Party is not available, and therefore apart 
from the fact that some of its members were professed Communists, 
it cannot be definitely stated that the newly formed Workers and 
Peasants Party, U. P., was a Communist organisation. 
Although the constitutions of the Provincial Parties do not 
themselves show that they were Communist organisations, there 
is no doubt that the formation of such bodies is a part of the 
programme laid down by the Communist International and is in 
furtherance of its aims and objects. 
As regards the Conference of the Mazdur and Kisan Sabha 
held at Meerut, it is not said that the Conference itself was a 
Communist conference, though the Presidential address delivered 
on the occasion praised the Soviet Government and the lead it had 
given to the Trade Union Movement. 
Before dealing with the evidence it is necessary to mention 
the question of the inadmissibility of a number of documents 
which has been raised on behalf of the accused. We have consi- 
dered a good many of them to be admissible, though we do not 
think it necessary to discuss the question of admissibility separately 
in respect of each. On the oe hand, there have been some 
documents, which we have excluded from our consideration alto- 
gether on the ground of their inadmissibility. We do not propose 
to discuss each document separately, but we think it sufficient to 
point out the principles, which we have followed, and on which 
we have acted: — 
1. We have considered that the execution or authorship of 
a “document” is a question of fact and may be proved like any 
other fact. `S 
2. In such a case 
(2) a document, may be ‘proved’ as defined in Section 3 
“when the Court considers its existence so probable 
that a prudent man ought, under the circumstances, 
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to act upon the supposition that it was written by 
the person alleged to be its author, even though no 
direct proof of his hand-writing is given”. 
(b) thus a document may be proved both 
(i) by direct evidence, and 
(#) by circumstantial evidence. 

3._ (1) (æ) Before the provisions of Section 10 can be in- 
voked it has to be established from independent 
evidence that there is reasonable ground to believe 
that two or more persons have conspired together 
to commit an offence. 

(b) When this is shown, 

(i) anything said 

(#) anything done, or 

(#4) anything written by any one of such persons 
would be a relevant fact as against each of 
the other conspirators; Provided that “it is 
in reference to their common intention”. 

_ (c) Such things said, done or written would be rele- 

vant for the purpose of 

(i) proving the existence of the conspiracy, and 
also 


(#) for showing that any such person was a party 
to it. 

(2) (øe) In Section 10 “anything said” would include the 
statements made, speeches delivered, or declara- 
tions made. 

(b) Anything “done” must be some act done, and not 
merely the intention or knowledge of the person. 
(c) Anything written would include, 
(1) a manuscript whether signed or unsigned 
written by the person, and 
(2) matter transcribed by him on a type-writer. 

4. But a document, of which the writer is not known, 
found in the possession of a conspirator, would not by itself be 
admissible for the purpose of proving the truth of its contents 
as against the other accused. The fact of possession would be 
evidence to show that the conspirator, in whose possession it is 
found, had received and preserved it. 

$. (a) Section 11 of the Act makes a ‘fact’ inconsistent 
with any fact in issue or relevant fact, relevant. 

(b)-It applies to facts not otherwise relevant under the 
preceding sections; 

(c) It does not make all documents, which make the 
existence or non-existence of a relevant fact probable or improb- 
able, relevant. The expression “highly probable or improbable”. 
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is significant. It indicates that the connection between the facts 
in issue and the collateral facts sought to be proved must be im- 
mediate as to render the co-existence of the two highly probable. 
The ‘relevant facts under this Section either 

(i) exclude, or 

(#) imply more or less distinctly the existence of the facts 
sought to be proved. 

6. Copies of printed newspapers containing an account of 
some proceedings, found in possession of one accused, 

(a) are evidence of the fact of the publication of such an 
account in that paper; but 

(b) are not by themselves evidence of the truth of the 
facts stated therein, unless in connection with other facts they 
make the existence or non-existence of the facts mentioned ‘highly 
probable or improbable’. 

7. The opinion of an expert to the effect that one document 
has been type-written on the same machine as another document 
is not admissible under Section 45 of the Evidence Act. It is for 
the Legislature to consider whether the section should not be 
amended; but as it stands, it does not include such expert opinion. 
The Court may ask the witness to explain points in favour of 
the view whether the two documents have or have not been type- 
written on the same machine, but must come to its own conclusion 
and not treat such assistance as an expert opinion—a relevant fact 
in itself, 

8. The identity of the machine on which two letters have 
been type-written would not by itself show that the writer of the 
two is one and the same person. But such a conclusion may be 
drawn from additional evidence, e.g., internal evidence afforded 
by the document, or external circumstances, or the continuity of 
the correspondence passing between the sender and the addressee. 

9. Even in a criminal case where secondary evidence has 
been adduced in place of primary evidence, the provisions of Sec- 
tions 65 and 66 of the Evidence Act are applicable and must be 
complied with before such secondary evidence is admitted. 

10. In order to establish that the accused were in correspond- 

ence with an individual going by the name of M. N. Roy in 
Berlin it is not incumbent upon the prosecution to establish that 
any of the letters were, in fact, written by any particular M. N. 
Roy. It is enough to show that some person living in Berlin was 
in conspiracy with the accused and correspondence was passing 
between them. 
. The activities of the various accused have been dealt with 
at considerable length in the judgment of the learned Sessions Judge, 
and the substantial accuracy of the main facts mentioned therein 
—as distinct from inferences drawn from facts or the admissibility 
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Camar of some documents, has not been seriously disputed before us. 
~., We however do not propose to go into the matter in any great 
v™ detail, and shall content ourselves with mentioning the important 

Jnaswara facts only. 

Fanon No. 1 Muzafer Abmad 
a Muzaffar Abmad was elected to the Executive Committee of 

Ssidwes, C. J. the Communist Conference at Cawnpore in December 1925. He 
was a member of the Executive Committee of the Peasants and 
Workers Party of Bengal in 1926. According to his own state- 
ment he got a manifesto addressed to the Congress by the Com- 
munist Party of India published in England, and contributed 
articles to ““Ganawani”. He was elected to the Presidium of the 
Communist Party of India in May 1927. He was not only a 
: member of the Workers and Peasants Party of Bengal, but took 
part in the foundation of the All India Workers and Peasants Party 
and edited the Bengal Party paper. He appears to have been re- 
ferred to under a pseudonym in letters sent secretly in cipher code, 
and he also used cover addresses. Some of his letters addressed 
to persons in Berlin and referring to the publication of the “Call 
to Action”, and the failure of money sent from Berlin to reach 
India, were intercepted and withheld by the police. He took 
part at the meeting of the enlarged Executive Committee of the 
Bombay Party. Muzaffar Ahmad’s activities were not limited to 
party organisations and to correspondence with other accused but 
extended to Trade Union work. Indeed, the learned Sessions 
Judge has traced his whole career in detail which ground it is 
not necessary for us to traverse. In his statement before the court 
Muzaffar Abmad said: 
I am a revolutionary communist. I had been a member of the 
Communist Party till the day of my arrest in connection with this 
case Our party fully believed in the policy and prin- 
ciple and programme of the Communist International and propa- 
gated them as best it could under the circumstances | 
am proud to state that with all my draw-backs I am one of the. 
early pioneers of che Communist movement in this country. 
Referring to the seizure of power he said: 
The essential problem of any revolution is seizure of power. 
At present the British Imperialism is in control of State Power 
in India. This Imperialism must therefore be overthrown. As 
the Workers and Peasants will over-throw Imperialism they will 
naturally capture the State Power*but they will not capture the 
Power in order to maintain the State form as it is now. 
will smash the present State form into pieces and establish in its 
place the Workers and Peasants Republic based on the organ of 
the real mass power, the Soviet. ii 
Regarding the work done by the Communists in the Peasants 
and Workers Party and in Trade Unions he said: 
The first and foremost duty of the C. P, I. (the Communist 
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Party of India) was therefore to create militant Trade Unions inside Camanat 
which alone these revolutionary cadres could grow. This is why —— 
the members of the Communist Party of India worked almost es 
whole time in building trade unions inside the Workers and Peasants 
Party which had been giving the Trade Union Movement a militant m 
shape. : EMPEROR 
He had been convicted in the Cawnpore Communist Cons- sylemes,C. J. 

piracy Case in 1924 and was released on medical grounds in 1925. 

From the time of his release from jail till the time of his arrest he 

took a prominent and active part in many activities of the Com- - 

munist Party of India. 

No. 2 Denge 


Dange was released in May 1927 after his conviction in the 
Cawnpore Communist Conspiracy case. He was elected to the 
Presidium of the Communist Party of India. His own statement 
shows that he fully believes in the principle of communism and 
the programme of the Communist International. He had been an 
active member of the Communist Party of India till his arrest. 
He also became a member of the Workers and Peasants Party and 
took active part in its activities. He was the editor of “Kranti” 
and also became the general secretary of the Girni Kamgar Union 
and took part in the textile strike. He took an active interest as 
a Communist in Trade Unions and also in the All India Trade 
Union Conference, was a member of the Provincial Committee of 
the All India Workers and Peasants Party and participated in “the 
Council of War” in September 1928. 


In his statement before the Magistrate he said that he was a 
communist and affirmed that statement in the Sessions Court. He 
said: / 

The aim of the communist is the overthrow of imperialism and 
Capitalism and the immediate aim of the communists in India is the 
overthrow of British Imperialism. 

There is, however, one difference. He has stated that violent 
revolution is not inevitable and that peaceful evolution is a possi- 
bility. He suggests that although not adhering strictly to the 
principle of non-violence he had asked that the strike in which he 
took part should be conducted peacefully and explains that the 
principle that no class power is overthrown except by violent re- 
volution is a2 deduction from historical experience, showing the 
inevitable way taken by all social revolutions in the past and that 
to be taken by them in the future also. He has admitted that 
his party used to describe the volunteers during the strike as the 
Red Army, Red Coats etc.; he explains that by using these epithets 
they were not organising 2 real Red Army. He does not deny 
that after the termination of the big strike people were told that 
they should have 5,000 drilled volunteers ready. 
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No. 3 Ghate 

Ghate was connected with the Communist Conference at 
Cawnpore in December 1925. He does not appear to have made 
many speeches, but he wrote considerably as he was in charge of 
the secretariat work of the Communist Party. No less than 74 
documents in Ghate’s own handwriting have been produced and 
there are numerous other documents’ which mention him. He 
has been connected with the Communist Party of India through- 
out its existence and successfully maintained communications with 
people abroad. He was writing letters to many people in his 
capacity of joint secretary of the Communist Party of India. He 
was elected assistant secretary at the Delhi session of the All India 
Trade Union Conference. Later on he was elected the general 
secretary of the Communist Party of India. He took part in the 
organisation of the Workers and Peasants Party of Bombay in 
1927. Some of the letters sent out by him were sent out under 
cover addresses. Ghate took part in the enlarged Executive Com- 
mittee meeting of the Workers and Peasants Party of Bombay, 
was elected to the editorial board of the “Kranti,” and was also on 
the Financial Committee of the Party. He was the Secretary of 


_ the Workers and Peasants Party of Bombay. He was in constant 


correspondence with the other accused. He took part in the All 

India Workers and Peasants Party Conference at Calcutta and 

supported a resolution for the formation of an All India Party. 

He was 2 member of the Provincial Committee of the All India 

Party and took part in “the Council of War” in September 1928. 
In his statement he has said: E 


An honest, genuine revolutionary working class party is there- 
fore necessary and that is the Communist Party of India which 
alone can truly represent the interest of the toiling masses. 

He also says: 

The World Communist Party, that is, the Communist Inter- 
national, is perhaps the most organised force of the working 
class of the oppressed peoples.. It is the dynamic force 
which organised the workers by participating in their daily struggle 
and leads them to the final seizure of i Communists 
want to smash the existing State Machinery and build a hew one 
in its place during the transition to Communism . The State 

` Machinery in India exists in the interest of the British Bourgeoisie 
and as such is suited only to serve their interest. ‘The Indian 
7 masses can have no use from such a machinery at all. An estab- 
lishment of a new State suited to and standing for the quiet 
masses of the Workers and Peasants will essentially mean the 
smashing up of the present State and the party of the working 

class can accomplish this. 


While asserting that the Communist Party of India was not 
formally affiliated to the Communist International he said: ‘The 
Party accepted the tasks laid down by the Comintern though it 
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o 
was not formally affliated to it.” Among these tasks are (1) the 
complete independence of India by the violent overthrow of British 
Rule and (2) the establishment of a Soviet Government. 


No. 4 Joglekar 


Joglekar accused was an active member of the Communist 
Party in India and took an active part in the foundation of the 
Workers Party of Bombay and in the first conference of the All 
India Workers and Peasants Party. He was one of the two joint 
editors of the party organ “Kranti” at one stage. He worked a; 
a Trade Union Group leader and as a member of the Girni 
Kamgar Mahamandal and as organising secretary of the G. I. P. 
Railwaymen’s Union. He went to Delhi for the All India Trade 
Union Conference. He also took part in the May Day meeting 
of the session. He was elected 2 member of the Executive Com- 
mittee of the Communist Party of India. He went to Calcutta 
to attend the All India Workers and Peasants Party Conference 
as a delegate on behalf of the Bombay Party and was elected on 
the Drafts Committee. At some meetings of the Communist 
Party of India he acted as chairman and was elected a member of 
the Executive Committee for Bombay. ‘There are some 22 docu- 
ments in his handwriting which show the part taken by him. 

In his statement in court the accused stated: 


The strikes are the military training colleges of the workers; 
they are the schools wherein the proletariat is prepared for its entry 
into the great struggle which is inevitable. 

While admitting that the general strike, as contemplated by Com- 
munists, is preparatory to insurrection he endeavoured to suggest 
that immediate insurrection was not in contemplation and said: 

It is only when there exists an objectively revolutionary situa- 
tion that 2 Communist is called upon to give a call to the working 
class to join issue directly for 2 revolutionary overthrow of the 
social forces of imperialism. 

He says: 
_ It is essential to make use of all the economic needs of the 
masses ag issues in the revolutionary struggle which, when united, 
form the flood of the social revolution. For this struggle the 
Communist Parties have no immediate programme for the 
strengthening of this reeling world structure within the system of 
capitalism. ‘The destruction of this system is the task of all 
Communists but in order to achieve this task they must put 
forward attempts and they must fight with the masses for de 
fulfilment’ regardless of whether they are in keeping with the 
. . system of the capitalist or not There is no 
doubt that 2 communist is an uncompromising enemy of capita- 
lism and I make no secret of it that if and when objective forces 
do ripen I shall not hesitate to strike the blow that will lay all 
forces of capitalism and imperialism completely prostrate. 

He however qualified it by saying that it was not the intention 
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of raising immediately the standard of revolt. He also says that 
according to the Communist view there is certainly very close 
connection between revolution and a general strike. No revolu- 
tion can be successful unless it is backed up and fortified by a 
general strike paralysing the entire machinery of the Bourgeois 
consisting of telegraphs, telephones, transport, press, banks, military 
and the police. He says: “All general strikes are not tantamount 
to revolution” but asserts “no revolution can be successful without 
the backing of an actual general strike”. As to May Day he 
says: “May Day still plays the role as the military review of the 
forces of revolution”. He says: 


I am a member of the Communist Party of India and have been 
a member of the Party since its foundation in December 1925 
I have been a member of the Executive of the Communist 
Party of India since then ‘Whatever activities I have been 
charged with and all the Trade Union and other public activities 
I have done as a Communist. As a Communist I believe in the 
principles of Marxism and Leninism and I have acted accordingly. 
As a Communist I do stand and subscribe to the programme and 
policy that is laid down from time to time by the Communist 
International, the policy for the world revolution and reorga- 
nisation of society on principles of socialism And as the 
way to socialist revolution lies through a national revolution, as 
2 Communist I undoubtedly work for, and the Communist Party 
of India also works for national revolution. 

Joglekar is fully acquainted with the aims, policy and pro- 
gramme of the Communist International and he was carrying out 
that programme in all his activities. 

No. 5 Nimbkar - 


Nimbkar accused was a member of the Communist Party of 
India from the very beginning. He took part in building up a 
Workers and Peasants Party and occupied a leading position in that 
Party as the general secretary of the All India Workers and Peasants 
Party. In December 1925 he was elected to the Central Executive 
of the Communistic Party of India at Cawnpore as a representative 
of Bombay. He took a considerable part in the foundation of the 
Workers and Peasants Party of Bombay and was on its Executive 
Committee. He was appointed to the Central Executive of the All 
India Communist Party and took part in the public meeting held 
under the auspices of the Workers and Peasants Party to celebrate 
the 10th anniversary of the Russian Revolution. He appears to 


have been carrying on correspondence with the Municipal Workers’ ’ | 


Union of Moscow. There is plenty of evidence to show that he 
has been associating with the other accused. At the time of his 
arrest a large number of documents relating to the first conference 
of the All India Party and the Executive Committee of the Com- 
munist Party of India as well as in connection with the Workers 
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and Peasants Party and Trades Unions were found in his posses- Canar 
sion. According to his own statement he made some 500 speeches 777 
during the general strike of 1928. Notes of his speeches at 66 _—_ 
meetings have been produced in this case. They preach the Juusswara 
principles, doctrines and tenets of Communism and explain the - 
plan of action of the Communist International. Oe 

In his statement in court he said: Sulatmen, C. J. 

I have already admitted’ that I joined the Communist Party 
of India at Cawnpore in December 1925 when I attended the 
Communist Conference. I was elected a member of the Exe- 
cutive Committee at the time and I continued those relations 
up to the day of my arrest. 

Although asserting that the Communist Party of India was 
not formally affiliated to the Communist International, he wished 
to make it very clear that he did stand for the affiliation of the 
Party to the Communist International. He -admitted having 
worked as a member of the Executive of the Workers and Peasants 
Party and acted as the Group Leader of the Bombay Party as well 
as the All India Workers and Peasants Party and acted as the 
Group Leader of the Party in the textile strikes and the Girni 
Kamgar Union as well as other organisations. Referring to 
Lenin’s Anniversary he said: 

Lenin’s anniversary has a particular significance for India. He, 
more than any other, has shown the way for the oppressed peoples 
of the colonial countries to free themselves from the yoke of 
Imperialism. He proved to us that this revolt of the colonial 

les would inevitably take on a more and more socialist character, 
leading the way therefore to a world proletarian revolution. The 
fundamental line of work of the Communist International with 
regard to the colonial countries was laid down by Lenin himself 
in the second World Conference of the Communist International. 

There is no doubt that Nimbkar fully realised that in his mani- 
fold activities in the Communist Party of India the Workers and 
Peasants Party and Trade Unions and the Textile strike, he was 
carrying out the programme laid down by the Communist 
International. 

No. 6 Mirajker 

Mirajkar accused also carried on extensive correspondence. 
There are some 59 documents in his own handwriting, apart 
from his contributions to the “Kranti”. Although not elected 
a member of the Communist Party of India till late in 1928, he 
had been in close touch with the Party from a very early stage.. 
He took an active part in the foundation of the Workers and 
Peasants Party of Bombay and wrote numerous letters as secretary 
of the Party. He attended the Delhi Meeting of the All India 
Trade Union Conference and was an active member of the 
Workers and Peasants Party throughout. He was the joint 
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editor of the “Kranti” which was a Party Organ. He made many 
speeches at meetings held under the auspices of the Workers and 
Peasants Party, particularly the one to celebrate the 10th Anni- 
versary of the Russian Revolution. An application on his behalf 
for membership of the Communist Party of India was ultimately 
accepted and he was appointed also a member of the Executive 
Committee of the Central Committee. He took part in the 
Bombay Presidency Youth Conference and in the enlarged 
Executive Committee of the Party. Later on Mirajkar ceased to 
be the secretary of the Party being replaced by Ghate and instead 
became Group Leader in charge of education and Propaganda. He 
contributed articles to the “Kirti”. He carried on correspondence 
in connection with the May Day celebration and the Textile strike. 
He is said to have made about 30 speeches. He sent a telegram 
to the Statutory Commission and followed it up with a copy of 
it under a covering letter saying “Revolutionary Indian masses are 
determined to achieve complete independence”. The accused 
admitted that the “Kranti” was an official organ of the Workers 
and Peasants Party. 


In his statement before the court he said: 


I frankly admit that I am out to destroy the Sovereignty of 
Capital ‘Call it His Majesty’s Sovereignty’ if you please or what- 
ever else you like. : 

He went on to say: 

I unhesitatingly admit my connection with those organisations 
and I feel very proud about it. I unfalteringly maintain that it 
is our right to carry on such correspondence and keep contact with 
the revolutionary organisations abroad by any possible means. 

He said: 

The revolutionary experience of the working class and the pea- 
santry of Russia is the common heritage of the workers of the world. 
It teaches them methods and tactics of dealing with their oppressors 
—of ushering in an era of a new society Most certainly we 
are pledged to overthrow the rule of British Imperialism in India. 

As to fraction work done in other organisations he said: 

We consider it the best way of penetrating an organisation when 
there is a genuine revolutionary element of winning it over for the 
Communist policy and work. 

As to All India Workers and Peasants Party he said: - 

It has been already pointed out to the court that the Workers and 
Peasants Party was a party inaugurated with a view to establish 
national independence through revolution. 

With regard to the Red Flag of the Union during the six 
months of the general strike, which it was proposed to hoist in the 
Union offices, he said: 

The workers had known during the strike how the Red Flag 
proved the frame of the Workers’ Raj in Russia and how the 
Workers throughout the world cherished the ideal with revolu- 


` 
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tionary determination to establish their Raj by destroying Capita- CIONAL 
list Raj. en 


As to the Red Army of 5000 volunteers he said: ae 


We do not say that they will mot form the basis of the future JHaBwara 
workers army and we do not say that we would not lead them pane 
when the time comes. Loe 
But he denied that these workers were organised at the time Ssletmen, C. J. 

of the strike to overthrow the Government. 
Explaining some of his speeches he said: . 

I do maintain that we want to establish a Workers’ Raj in India 
and I was trying to explain to che Workers how our Russian Com- 
rades had brought about such a Raj in their country.......... 

The oppression of Imperialist’ Rule and its allies, the Indian Capi- 
talists, I was impressing upon the workers, cannot be removed 
till the ratson d’etre of the oppression is destroyed. ‘This could 
easily be done if che masses were to rise in revolt in an organised 
manner and the power of British Imperialism would collapse like 
2 house of cards if such mass rising were to materialise... .. 

Communists do not hesitate to advocate violence. We believe 
eg ee ee S 
non-violence, much less is it possible to destroy the capitalist 
social order by doing penance and by non-violence. The Capi- 
talist State and Social Order is based on violence;“is maintained and 
will continue to be maintained by violence. It will have to be 
overthrown also by violence. I was acquainting the revolutionary 
working class of Bombay with some of. these fundamental prin- 
ciples, nothing more, nothing less. 

He also said: ` 

Communists aim at the complete destruction of the existing 
State Machinery of Imperialism; hence they must rely on the 
strength, discipline and organisation of that class, which alone 
can accomplish that task and erect its own State Machinery instead. 

That class is the proletariat; its machinery is the revolutionary 
Democratic Dictatorship of the Workers and Peasants which alone 
can guarantee the carrying out of Bourgeois democratic task, such 
as, independence from foreign rule, abolition of landlardism, free- 
dam of organisation for workers and peasants etc. It alone can 
open the road towards Socialism. The Communists therefore 
agitate, organise and discipline their forces on class lines to prepare 
an armed uprising of the toiling masses which alone can bring 
independence to India and freedom, land and bread to the workers 
and peasants. 

No. 7 Usmani 


No one has appeared for Usmani accused; but we have con- 
sidered his appeal sent from Jail. Usmani joined the Communist 
ranks as long ago as 1927. Soon after his release from jail after 
his conviction in the Cawnpore Communist Conspiracy case of 
1924, he joined the Communist Party of India in 1927. He was 
sent on behalf-of the Communist Party of India to the Delhi Con- 
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ference. He organised a paper called “Payami-i-Mazdoor” and 
was in touch with the Workers and Peasants Movement. He 1s 
the author of a book known as ‘Peshawar to Moscow”, which 
describes his lectures and speeches in the course of his own journey 
to Moscow. He was in Moscow about the time of the third Con- 
gress of the Communist International in July 1921, where he met 
M. N. Roy, who has been recently convicted of an offence under 
Section 121A and who, as the evidence even in this case suggests, 
is one of the conspirators. Usmani figures to have been ‘not only 
enrolled as 2 member but also elected to the Presidium of the 
Executive Committee of the Communist Party of India. He was. 
intimately connected with movements. There are numerous 
documents showing close association with the other accused and 
numerous documents showing his intimate connection with Com- 
munism were found in his possession. He admitted that he was 
elected as one of the Vice-Chairmen of the Reception Committee 
of the All India Trade Union Conference. In his statement before 
the court he said: 
I am a Communist, 2 Communist none other than Marx and 
Lenin were known to be. I joined the Communist rank as early 
as 1921. It was in Soviet Rusia . . Since then (convic- 
tion in the Cawnpore trial) I have always stood by my convictions. 
I have declared from within the prison four walls .that I 
am a Communist standing full-fledged (sic. fully pledged to) by 
the Communist programme. A Communist cannot conceal his 
views and aims. My aims and views are the aims and views of 
the Communist International. The aim of the Communist In- 
ternational is the establishment of a Communist order of society 
throughout the world. 


No. 8 Soban Singh Josh 


Sohan Singh Josh became connected with the “Kirti” of 
Amritsar, a paper preaching Communist revolutionary ideas. It 
is not necessary to quote passages from the articles appearing in 
this paper. Josh became a leading organiser of the Workers and 
Peasants Party of the Punjab and was at its inauguration appointed 
as its general secretary. This Party called the Kirti Kisan Party 
was established professedly to organise the Peasants and Workers. 
There is considerable correspondence which passed between Josh 
and other accused persons. Sohan Singh Josh was elected as the 
president of the All India Workers and Peasants Party Conference 
at Calcutta. It is not necessary to quote from the other speeches 
delivered by him or the articles written by him. His presidential 
address is enough. We have already quoted some extracts from 
it. He said: `’ 

We are out not to end imperialism, but empire as well 
India will get true freedom only when the British interests are 
cleared away bag and baggage India can attain true 
liberty only through a Sa and not by framing constitutions. 


“ 
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Our Party is carrying on an uncompromising campaign for com- 
plete independence; . .. All people who believe jn revolution 
and class struggle should join our party and placing before the 
` Workers and Peasants the revolutionary programme should organise 
them to win freedom. 

Referring to the ‘Coming War’ between Russia and Great 
Britain he said: 

As soon as the war begins we should resort to mass strikes, 

sabotage and bertals and boycott and by paralysing the means of 

harass the enemy in the rear... .. Therefore 

when the enemy is busy apywhere we should adopt such tactics 

as will put him between two fires. The Workers and Peasants 

should not hesitate to make any sacrifice at that time because that 

. will be the opportune time to destroy British Imperialism. 

He made no secret of what he was working for. He said: 

To speak my mind freely I am working to bring about such an 

order of things and because the Bolsheviks of Russia have shown 
us the way in this respect, we are thankful to them. 

Sohan Singh Josh made numerous other speeches of the same 
character and notes of them have been proved. But as already 
remarked it is wholly unnecessary to quote from them. In. the 
statement before the court he said: 


I claim to be 2 good Communist and had the honour to be. 


a member of the Communist party of, India. 
He further said: . 
I want to say violence has been the rule in the history 
is quite essential for the progress of mankind. 
He, however, goes on to assert that his party could not do 


what they ought to have done and that the law of the land stood `, 
in the way and they tried to steer clear of it as far as possible. 


But he said: 

-Although I was not affiliated to the Comintern in any way I 
want to declare here in this court that I believe in the programme 
laid down from time to time by the Communist International. 
The Third International, in my opinion, is the only International 
that has any thought, word and deed, the Standard Bearer of 
Marxism and the advance guard of ‘revolution. 


No. 9 Majid 


Majid accused has been a member of the Communist Party 
of India from 1926 and he is frequently referred to in letters. He 
claims to have visited Russia. In 1927 he was publishing a news- 
paper which was the non-official organ of the Communist Party 
of India. He was also the joint secretary of the Workers and 
Peasants Party of the Punjab and took part in public meetings 
and made speeches in furtherance of his aims and objects. He 
went to Delhi to attend the All India Trade Union Conference as a 
delegate of the Punjab Press Workers Union. Majid had been in 


touch with several of the other accused and there was correspon-. 
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Canaar dence passing between them. He took part in the second . 
as Nawjawan Bharat Sabha Conference at Lahore at which he was 
elected Vice-President. He became the Joint Secretary of the 
Jnuswara Kirti Kisan Party of the Punjab Workers and Peasants ‘Party 
i formed at Amritsar and he was on the sub-committee which drew 
cmon up its rules and regulations. He also took part in the Young 
Salatwen, C.J. Men’s Conference held at Amritsar about the same time. Notes 
of speeches made by him at various conferences have been produced 
as evidence in this case, but it is not necessary to quote from them. 

In his statement in the Sessions Court he said: 

I am a Communist and was a member of the Communist Party 
before my arrest . _ I wholeheartedly sympathise with the 
scientific programme~of the Communist International which x 
has put betore the world for a world revolution. 

He went on to say: 

I am fully convinced that one day the proletarian revolution 
will surely be successful in India We the Communists 
are making efforts to bring about this revolution. We are con- 
vinced that all those parties which are unitedly making efforts 
to crush imperialism, can attain success only by acting according 

to the programme ‘which we have placed before the country. 
He also said: , 

We the Communists do not object to or refrain from taking 
aid from the International or Russian workers. In fact, we think 
that India should welcome such aids. 


After stating that the Workers and Peasants Party (Kirti 
Kisan Party) of the Punjab was not a Communist Party but a 
national revolutionary party of the public he said: 

The W. P. P. wants to reach its goal by establishing a complete 
independent Democracy of Workers and Peasants by adopting 
ways and means of organising a struggle to which the Congress 
is opposed. 

He pointed out the resemblance between the Communist 
Party and the Workers and Peasants Party and said: 

If there is any resemblance between the C. P. and the W. P. P. 
it is this that the immediate programme of the former and the 
ultimate goal of the latter is one and the same As both 
are revolutionary bodies èt is necessary that their national revolu- 
tionary programme should resemble each other. 

Thus according to him, Independence and Democracy, are the 
immediate Programme of the Communist Party. 


No. 10 Ajodbia Prasad 


‘There is considerable evidence to show that Ajodhia Prasad 
accused was working in furtherance of the aims of the Commu- 
nists, as 2 courier, travelling as a laskar between India and Europe 
with the object of maintaining communications. But he stoutly 
denies that i was so used. 

But it cannot be disputed that in 1927 Ajodhia Prasad got 
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himself registered in the Shipping Master’s office in Bombay as an Canawar 
Indian Seaman under the false name of Abdul Hamid Abdul 7), 
Karim. The identity of his thumb-impressions has been satisfac-  —_— 
torily established. The photograph of the man who presented Jmanwara 
himself, which was pasted on the register, undoubtedly shows that Ai 
it was the accused Ajodhia Prasad who got himself registered. — 
There is evidence to show that this accused performed several Ssisiwas, C. J. 
voyages between India and England. In his statement before the 
court he stated: 

I am a Communist and J was a member of the Communist party _ 
until my arrest. 

As regards the Communist doctrines relating to the question 
of independence and violent revolution he said: 

No discussions and argument around the table can bring ’ 
complete independence. This can only be attained through violent 
cevolution. The oppressed nation is always at war with its oppres- 
sors until the domination of che latter is overthrown. Once the 
actual fight is started there is no middle course between freedom 
and death. . . ‘The only possible course open for these ante- 

_ imperialists who desire complete independence for India is to 

unite all such political parties and groups on a popular mass pro- 
gramme . . ‘.and to carry on the struggle against imperialism. 

After suggesting “a no-tax, no-rent campaign among the 
peasantry and the town poor and the general strike among the 
working class for their immediate relief” he went on to say: 

At the same time Kisan Sabhas must be organised on an All 
India scale, contact must be @tablished with the rank and file 
of the army and police force so that they can be won over to 
the side of revolution .... . Groups of armed workers and 
peasants must be formed and generally all preparations made, so 
that an armed uprising can be successfully carried through and 
seizure df power effected. 

He adds: ‘For these reasons J joined the C. P. I”. 

No. 11 Adhikeari 


Adhikari accused returned to India on December 10, 1928 
after having lived for some years in Germany. When his baggage 
was examined by the Customs Authorities he was found to have 
in his possession a number of letters which were retained. They 
show that there was correspondence between persons holding 
Communist views. Besides the letters there were other papers 
found in his possession including a Communist manifesto in 
German and 2 thesis on the revolutionary movement in the 
Colonies and Semi-Colonies. It is unnecessary to disctiss these 
documents in detail but they undoubtedly show that prior to his 
returning to India he was associated with Communists abroad ‘and 
that he returned to India with the intention of working here as a 
Communist and to further the aims and objects of the Communist 
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International. It is admitted that on arrival in India he joined 
the Communist Party of India and also the Workers and 
Peasants Party of Bombay and gave help in the publication of the 
Party Organ the “Kranti”. As he was arrested in March 1929 
there was hardly any time for him to take any great part in the 
Carrying out of the programme of the Communist International. 
-In his statement in court he said: “Our Party was not 
affliated to the Commintern” but added 
this fact will not prevent us from defending the cause of the 
Communist International before this Court. In fact, you 
cannot be a Communist by merely accepting Communist theories 
and principles in the abstract. It is the duty of a Communist to 
x attempt to put these principles into practice and to actively support 
Communist Organisations It is our duty therefore as 
Communists to proclaim our adherence to the principles and the 
programme of this supreme revolutionary organisation to repulse 
the attacks and allegations that have been levelled against it in 
chis Court and finally to assert the right of the Indian working- 
class and the right of the Communists in India to associate with 
this body The Communist International considers the 
national revolutionary struggle in the Colonies and Semi-Colonies 
as an integral part of the struggle for the world revolution for the 
establishment of a World Union of Socialist and Soviet Republics. 

He also said: 

The Communist International on the other hand enjoins its 

' parties that they must recognise that the right of the Colonial 

‘ countries of armed defence against Imperialism (i.e., the right of 

rebellion and revolutionary war) and advocate and give active 
- support to this defence by all means in their power. 

He admitted: “I joined the Party because it aimed at the com- 
plete independence of India from Imperialism through revolution”. 
He added: “During the hundred days of freedom I had in India 
I did not have much opportunity of doing any work for the Party”. 
With regard to this the learned Sessions Judge himself has observed: 

He is naturally more of a theoretician than a practical worker 
but in my opinion it is possible for such a worker to participate 
_. in the conspiracy. i 

There seems to be no doubt that he returned to India in order 
to work in furtherance of the aims of the Communist International 
but beyond becoming a member of the Communist Party of India 
and the W.P.P. Bombay he had not much time to do any practical 
work. 


No. 12 Shams-ul-Huda 


-Shams-ul-Huda was also a member of the Communist Party 
of India and of the All India Workers and Peasants Party. He 
made’ several speeches of which notes were taken by the prosecu- 
tion witnesses which have been proved. He appears to have taken 
part: in the Dock Workers meeting in 1928 at which he made 
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a highly seditious speech. ‘There is evidence to show that he took’ Canaan 
interest in one strike and attended meetings in connection there- ae 
with. He also attended a Jharia Session of the All India Trade | 
Union Conference and spoke in support of a resolution advocating Jxanwara 
the organisation of general strikes in the event of police military,” 
forces being used against workers. He took part in the first All __— 
India Workers and Peasants Conference held at Calcutta. ‘There Sslamen, C. J. 
is evidence to show that he was elected 2 member of the Central 
Executive Committee of the Communist Party of India as a re- 
presentative of Bengal. There is documentary evidence to show 
is association with other accused persons. In his statement in 
court Shams-ul-Huda said: 
Communists scorn to hide their views and aims; they openly 
declare that their can only be achieved by the forcible 
overthrow of the whole extant social order. . I am a com- 
munist and Į stand by the Communist Party of India. 
He went on to say: i ~ 
Freedom from British Imperialism is not the ultimate aim of 
the Communist Party but the immediate aim. The ultimate aim 
of the Communists all over the World is the aim of the Commu- 
nist International. 


He admitted that he worked in the Bengal Transport Workers 
Union of which he was the general secretary and also for the Dock 
Workers sw... He also said: 

If India wants to be free from British Imperialism like Czarism 
in Russia, the Indian worker has to be taught experience of 
Russian revolution in order to overthrow the barbarian Govern- 
ment in India. ae 

Speaking of the Workers and Peasants Party he said: - 

It was not a Communist Party but its aim was to secure in- 
dependence and democracy for India. 

He also said: i 

The Communist International is the van-guard of the suffering 
millions of the world and will liberate them from the Imperialist 
domination. J therefore stand by the principles and programme 
of the Communist International. 

He, however, added: 

Though I hold the principles as I have stated now, I say that 
I have not conspired between 1925 and 1929 against the King’s 
Sovereignty as the charge is. It is my belief that the independ- 
ence of India, that is, of the Proletariat and Peasantry cannot be 
brought about by the conspiracy of individuals but the revolution- 
ary action of a whole class, the exploited toilers of India. 

The learned Sessions Judge with regard to him has remarked: 

It is teue that the case against Shams-ul-Huda accused is not, 
same as others, based on a very long period of work or a very 
large number of activities but we have it that he was a member 
of the Communist Party of India and 2 member of the All India 
Workers and Peasants Party. , l 
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The Second Group e 


The second group of persons consists of Spratt and Bradley. 
They are not members of the Communist Party of India but they 
are members of the Communist Party of Great Britain. The 
statutes and the rules of the Communist Party of Great Britain 
have been printed and are to be found in p. 2399. The genuineness 
of this document is accepted on behalf of the accused. The very 
first rule lays down that the Communist Party of Great Britain is 
2 section of the Communist International, and is bound by its deci- 
sions. ‘The second rule enjoins that all members must accept the 
programme of the statutes of the Party and that every such member 
shall place his whole time and strength, in so far as he can himselt 


. dispose of them under existing conditions, at the disposal of the 


Party, and all members must carry out the decisions of the Party 
Lead. 

Being a section of the Communist International and being 
bound by its decisions, the Communist Party of Great Britain has 
undoubtedly adopted the full programme of the Communist 
International and is bound to carry it out. In this way the entire 
ee of the Communist International is enjoined upon, and 

been adopted by the Communist Party of Great Britain. 
Important extracts from that programme have already been 
quoted. It follows that the accused Spratt and Bradley adhere 
to this programme in the same way and to the same extent, if not 
to a greater extent, as those accused who are members of the Com- 
munist Party of India. And therefore all that we have said with 
regard to the former applies with equal.force to the latter. 


There is equally no doubt that the accused Spratt and Bradley 


were sent out by the Communist Party of Great Britain to India 


to carry out that programme. There is also no doubt that they 


carried on their activities in India and formed various organisa- 
tions in furtherance of that programme. By making speeches, 
writing articles, communicating their doctrines and preaching their 


views and establishing organisations and making them more effec- | 


tive, they have taken a prominent and leading part in the carrying 


out of the programme of the Communist International in India.. 


Obviously they are not mere theorists or arm-chair professors. 
They are active and enthusiastic workers in the cause which they 
advocate and they have undoubtedly come out to this country for 
active participation in the carrying out of the programme laid 
down by the Communist Party of Great Britain, which as pointed 
out above, is identical with the programme accepted and adopted 
by the Communist Party of India. In this view, we see no essen- 
tial difference between the case of these accused and those of the 
other ‘accused who are members of *the Indian Party. The posi- 


tion, in our opinion, of all these is the same and on the evidence: 


~ 


- 
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. 


ALJ °°! HIGH. COURT ee -` 84i 


before us there is- no doubt that the offence of conspiring to 
deprive the Sovereign for the time being of Great Britain of his 
Sovereignty of British India has been established. Their convic- 
tions also are quite proper.” ' | | a 

The activities of these two accused are in point of fact not 
really disputed and they may be briefly summarised as follows:— 

No. 1.—The accused Spratt is admittedly a member- of the 
Communist Party of Great Britain. Thére is a mass of evidence 
to show that he was sent out by this Communist Party to India to 
work as an agent in order to carry out the policy and the pro- 
gramme of the Communist International. There can also be no 
doubt that throughout the period of his stay in India he was 
actively busy in the furtherance of this object. The learned 
Sessions Judge has traced his whole career during his stay in India, 
but we do not think it necessary to do so. It is clear that he was 
the moving spirit in organising Workers and Peasants Parties in 
India and in giving a lead to thé other Communists. It is proved 
that large sums of money used to be received by him from England 
and his explanation of the source of this money is not satisfac- 
tory. Some of his letters seem to suggest that what he was 
receiving was in the nature of a salary. He visited many towns in 
India and met Communists. His close.association with the other 
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accused, particularly same of the members of the Communist . 


Party of India, is well established. Numerous documents were 
recovered from his possession at the time of his arrest. He took a 
leading part in the organisation of the Young Comrades League 
though it ultimately failed. -He was present at. the Council of 
War at Bombay at which there was a consultation among the 
members of the Party. .He also attended the All India Trade 
Union Conference at Jharia and the All India Workers and 
Peasants Party Conference at Calcutta. - That he threw himself 
. wholeheartedly into Indian Communist Politics is shown by his 
taking part in demonstrations and in the Lenin Day Meeting. 

.. There are over 150 documents in the accused’s own hand- 
` -writing which show his various activities. He made several speeches 
preaching the doctrines of Communism but it is not necessary to 
` quote from-them. In his statement in Court he said: ,. 

I did what I could to carry out that policy in the name of the 
British Working-class and in che Communist Party by co-operating 
with what I thought was the only body actively and effectively 
working for the national revolution in India at that time, that 

_ is, the Workers and Peasants Party. By 
_As regards the use of force he said: 
` `The correct attitude is ‘to say-that even if we cannot use force 
` very effectively now and it is therefore: usual though hot always 
.. Wiser not to try it; it is one of our principal duties to see that 
106 
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this situation does not continue and that we are 2s soon as possible 
in a position to use force effectively. 

He went on to say: 

The Magistrate has quoted one of my speeches in which I said 
something about the brutal and violent side of our policy. I have 
nothing to retract from that. We admit that we shall have to 
use violence. 

He also said: 

It seems to be a matter of common sense to conclude that if we 
are going to get rid of this regime—it must be done by violence. 

According to him 

The only alternative (to a highly improbable national movemem 
for independence) is the mass national revolution which can be 
carried out only with a Communist policy and under a Commu- 
nist leader. 

No. 2 Bredley 

Bradley accused came out to India in September 1927. He 
says that he came out as an agent for the sale of tiles on 
behalf of a company. No evidence has been produced 
to show whether this Tile Company in reality exists or that 
Bradley worked on behalf of it. There is no doubt on the other 
hand that during his period of residence in India he was deeply 
concerned with Trade Union work of various kinds. He received 
monies from England from time to time which he represented as 
his salary. But the varying amounts received at irregular inter- 
vals do not suggest a fixed salary. The communications sent with 
the remittances did not suggest that the amounts were sent by 
way of salary. 

Bradley attended the Cawnpore session of the All India Trade 
Union Conference. He appears to have been advising the mem- 
bers of the sub-committee of the Workers and Peasants Party 
of Bombay. During the Bombay strike Bradley spoke at public 
meetings on several occasions and on the May Day Meeting he 
advocated a Labour Raj. He also presided at a Non-Party 
Workers and Peasants Conference at Nagpore. Many documents 
were found in his possession at the time of his arrest. Notes of 
speeches made by him at various meetings have been proved by the 
Prosecution. But it does not seem necessary to quote from them. 
It may, however, be said that at the open session of the Trade 
Union Congress he said: 

I am always for a militant policy because I believe it is only a 
militant policy that is going to win Workers’ emancipation from 
Capitalism and Imperialism. 

He was in close association with some of the members of the 
Communists Party of India. He attended the All India Workers 
and Peasants Party Conference at Calcutta as a delegate of the 
Bombay Workers and Peasants Party. He also attended the first 
session of the All India Youth League Conference. His diary 
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shows his engagements to attend- meetings of. the Transport Canar 
Workers Union and other bodies. He wrote numerous articles —— 
for various papers which were organs of Provincial Parties. The 
evidence shows that Bradley took an active part as 2 Communist Juaswara 
Fraction in a number of Trade Unions, particularly the G. I. P. ee 
Railwaymen’s Union and also the B. B. & C. I. Railway Union. ~___ 
He took an active part in the Textile Mill Strike and also took Ssletmes,C. J. 
interest in Union of ‘Port Trust Railway Employees, Municipal 
Workers, Oil Workers, Tramway Men, Jute Workers and Transport 
Workers ini Bengal. i i i 
In his statement before the Court when, referring to the ` 
demand for the withdrawal of Troops from India and the 
Colonies and the recognition of their complete independence he 
said: i 
On this basis the Communist Party of Great Britain is forging 
the link that will unite the struggle of the British Proletariat with 
the struggle of the Colonial masses against Imperialism and lead 
them to over-throw this great organisation of exploitation and 
oppression as represented by the British Empire 7 . ... . I 
claim that the only way out of the present day world economic 
crisis is the revolutionary way. Capitalism must be smashed and 
Socialism built up from the ruins thereof. Upon this must be 
taken into consideration the position of the British Empire. 
He asserted that l ; 
There is no conspiracy but open co-operation in the class strug- 
gle against our common enemy, and come what may, we are 
determined ultimately to march forward together shoulder to 
shoulder to our emancipation under the banner of the Communist 
-International. 2 l 
After emphasising that there can be no real or lasting improve- 
ment under Capitalism he said: K 4 
Therefore it is our policy to consider the means for attaining 
Socialism and to this end we work for the mobilization of the 
masses of workers for the revolution. In a Colonial 
this takes the form of a revolutionary fight for independence and 
the overthrow of Imperialism. 
He admitted that his activities bad been in accordance with 
his theory. As to his connection with the Communist Party of 
India he said that he was.a member of the Communist Party of 
Great Britain, and in India he worked with the members of the 
Communist Party in India-as he was a member of the same orga- 
nisation. pi , i S o 
It seems’to us that both Spratt and Bradley, being members 
of the Communist Party of Great Britain and professed- Com- 
munists, were sent out to India for the express purpose of carrying 
out the programme laid down for. Communists by the: Commu- 
nist International. They admit having been in close association 
with the members of the Communist Party. of. India and-to, haye 
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taken part in various activities which are part of the programme 
of the Communist International. It is therefore quite clear that 
the charge of having conspired with the other accused to deprive 
the King-Emperor of his Sovereignty of British India is fully 
established. : 
The Third Group 
The third. group consists of six Communists, namely, 
Goswami, P. C. Joshi, Chakravarti, Basak, Hutchinson and Mittra. 
All these accused are professed Communists. They have 
made no secret of believing in the doctrines of Communism with 
all its implications. Not being members of any Communist 
Party, and therefore not having in express terms subscribed to the 
programme of the Third Communist International they are not 
in one sense bound to carry out that programme to the dictation 
of Moscow but they agree in principle and theory. In this respect 
their case stands on a slightly distinct footing from that of the 
Communists who are members of the Communist Party of India 
or of England. 7 


The mere holding of Communist beliefs for doctrines is not 
punishable per se. A theoretical Communist or a student of 
Communism cannot be said to be guilty of an offence.. And if a 
Communist were to work individually, in furtherance of his belief, 
he would not be guilty of conspiracy. The question before 
us is whether these non-member communists also conspired with 
the member communists to deprive His Majesty the King- 
Empetor of his Sovereignty. That they have been associating 
with each other cannot be doubted for one moment and is in fact 
not disputed. That they have chosen to put forward the same 
exposition of the Communist doctrines in court is apparent from 
their subscribing to the joint statement made on their behalf by 
accused Nimbkar. They openly adhere to all the communist 
doctrines in all its grim details. 

The question whether the charge of conspiracy has been 
established as against them’ is a matter of inference to be drawn 
from their beliefs, their associations and their activities as well as 
from the statements which they themselves hive made before the 
sessions court individually. 
` Weare not called upon to deduce an illegal conspiracy from 
a number of legal acts. What we are called upon to decide is 
whether the conduct of the acctised and the acts done by them, 
even though legal when taken’separately, do not establish in point 
of fact the prosecution case that they had conspired with the 
member Communists. The question is primarily one of fact and 
has to be decided on weighing the evidence both direct and cir- 
cumstantial. When the beliefs are identical, and the association 
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Sf all qhee accused with each othee eeablahed. eo E 46 


quire very much evidence, to convince us that such a conspiracy’ 


existed. But the tion is made still clearer for the accused 
themselves, not ae ego the joint statement made on their behalf 
by Nimbkar, but dso in their own separate statements in Court, 
have admitted that they have been ee in concert for the 
attainment of the common object. ` 


It will be now convenient to ake up first the individual 
cases of the six Communists who were not members of the Com- 
munist Party of India. 


(1) Goswami accused is professedly a Communist by con- 
viction. As a member of the Workers and Peasants Party of 
Bengal’ he did considerable organisation work in. Trade Unions. 
He did some work in the East Indian Railway strike and there is 
much evidence to show his close association with the accused Spratt 
and Muzaffar Ahmad. He was present at the Cawnpore Session 
of the All India Trade Union Conference. He was elected as one 
of the Vice-Presidents of the Bengal Jute Workers Association. 
He appears to have read a paper at a meeting of the Scavengers’ 
Union and at one time acted as its Secretary. In November 1928 
Goswami delivered a speech at the Maldah Young Men’s conven- 
tion after accused Spratt had spoken. Referring to the with- 
drawal of the Non-co-operation movement as a result of the 
episode at Bardoli he said: 


ris T Bound ayo E itation. No 
one will be able to turn it away. No lade Ras probably see bes 
born who will be able to make a-success of the national movement 
_ without a show of blood. - 


He also attended a meeting idin connection with the East 
Indian Railway strike at Lilloah.. He took. part in furthering the 
work of the Young Comrades League in, Bengal. In his statement 
before the Sessions Judge he said: ~ 


[donee deny that baig Gactnanie uuburallg Taod have 

‘full sympathy with the ideals of that party. 
Talking of what took place during the transitional period he 

said: 

During that period the Proletariat will seize the existing capita- 
, list state and forcibly overthrow capitalism and tablak instead 
_ its own state, that is, the dictatorship‘of the proletariat, that is, one 
proletariat organises itself as the ruling class ` ' As a Communist 
I aim at that, because the’ Communist has got no separate ideal 
than that of the proletariat, and as such my immediate aims are 
the organisation of che proletariat on ‘a class basis, destruction of 
capitalism and bourgeois supremacy and conquest of political 
power, and as such I also support evéry revolutionary movement 
against the extant social.and political conditions. I do not make 
a secret of-my views as.a Communist does not.do so. Communists 
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scorn to hide their views and aims. I believe that and I adhere 
to it : 
Later on he says: 

I do not deny that I was a member of the Workers and Peasants 
Party of Bengal and the All India Workers and Peasants Party, 
and also that J was elected as Sectional Secretary for labour of 
the Workers and Peasants Party of Bengal. 

He went on to explain: 

The Workers and Peasants Party is the only party in India that 
stands for complete independence from the British Imperialism and 
thorough democratisation of India based on economic and social 
emancipation and political freedom of men and women, as it is 
mentioned in the Constitution of the Bengal A. I. W. P. P. 

He further said: 

The W. P. P. being a party of revolutionaries (that is the party 
of Workers and Peasants who are by nature revolutionaries) leads 
from the very beginning a systematic, well-planned, well organised 
and uncompromising militant struggle against Capitalism and 
Imperialism. 

Dealing with the object of Workers and Peasants Party he 


Its object was to organise a federation of Trade Unions primarily 
foc the purpose of a political struggle for the independence of the 
country and also for the general improvement of the conditions of 
the masses. a 

He said that he took upon himself the responsibility of 
having issued invitation letters to all Working Class revolutionary 
and non-revolutionary bodies as the Secretary of the Reception 
Committee of the All India Workers and Peasants conference. 
With regard to the Young Comrades League he claimed that he 
took some part in guiding that body as he was one of its organisors. 
According to him the remedy lies in the overthrow of Capitalism 
and achievement of complete independence and emancipation of 
the masses from their present position of economic and political 
subjection. Quoting Engels he said: 

Engels has defined that revolution is an act in which one part of 
the population imposes its will upon the other part by means of 
rifles, bayonets and artillery. I therefore say that the one part of 
the population which will impose its will upon the other will be 
none else than the toiling masses, the Workers and Peasants 
For the success of this historical task the working class as a whole 
shall have to capture the existing Capitalist state and establish 
instead their own, that is the dictatorship of the proletariat. Revo- 
lution cannot be successful without destroying the present existing 
state through which the exploiting bourgeois class dominates over 
the other classes of the society. 

We have no doubt that Goswami, a professed Communist, 
entertaining the views he did, was acting in concert with the 
workers of the Communist party when he took part in the various 
activities described above. Some of those activities, when taken by 
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as best he could. Cinari 
(3) Accused Chakravarty was a member of the Workers — 
and Peasants Party of Bengal and also of the All India Workers 1?” 
and Peasants Party. He took part in the activities of Trade Unions Jaanwar 
and he was concerned with strikes in his capacity as General Sec- v. 
retary of the’ Bengal Jute Workers Association. He also took P79 
part in the Organisation of the Young Comrades League and splemen,C. J. 
there.is an amount of evidence to show his association with the 
accused Spratt, Muzaffar Ahmad and Goswami. He made several 
speeches including one in which he translated Spratt’s speech into 
Hindi and added that Satyagraha was not for men who had blood 
in their veins because if the &trikers were assaulted they would 
not bear it without retaliating. He was a member of the Executive 
Committee of the Workers and Peasants Party of Bengal and took 
an active part in running it. The evidence shows that he was 
Secretary of several bodies and Unions and appears to have been 
actively engaged in such movements. He was also concerned in 
es. 
In his statement in court he said: 
I was 2 member of the Executive Committee of the Workers and 
Peasants Party of Bengal and I was also elected as a member of the 
Executive Committee of the All Indie Workers and Peasants Party. 
I am a Communist by conviction. I fully subscribe to the system 
of thought and the scientific programme laid down for world 
revolution by that most powerful and revolutionary organisation 
of the world, the Communist International. My ultimate aim is 
the establishment of a classless society, that is 2 Communist society 
through the transitional stage of the dictatorship of the proletariat. 
But attainment of complete national independence from British 
Imperialism through a mass revolution is my immediate objective. 
He went on to say: 
Revolution is therefore the prospect before India either soon, or 
less soon, but inevitable at some time . . . First it will secure 
national independence, political independence, which involves the 
overthrow of British rule and the establishment of a completely 
independent state. 
With regard to the organisation of the Young Comrades 
League he said: 
It was with a view to enlist the services of the radically minded 
petty bourgeois youth in the cause of the working class and to 
win them over consciously to the side of the mass revolutionary 
movement, I wish to say that I was a member of the Young 
Comrades League. - 
His conclusion was that 
The working class can and will be the leading class in the 
Indian revolution. While peasantry will establish for the revolu- 
tion the indispensable base in the country by seizing the land and 
overthrowing the Feudal Capitalist system and exploitation of the 
common operation there, the working class assisted by auxiliaries 
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from various sections of the town, poor artisans and proletariat, 
will conduct the decisive attack upon the centres of the State 
power and will be principally concerned in establishing the new 
state and the new order, that is, democratic dictatorship of the 
proletariat and the peasantry in the form of Soviet republic. 

He added that the views thus expressed explain his connection 
with the W. P. P. and the Young Comrades League. In our 
opinion the accused Chakravarty, who is a professed Communist, 
undoubtedly conspired with the members of the Communist 
Party of India in carrying on the work and the programme of the 
Communist International and took a very active part in organising 
many unions and in working for the Workers and Peasants Party. 
His association with the other conspirators is equally established. 

(4) Basak is proved to have been in association with the 
accused Spratt, Muzaffar Ahmad, Goswami and Chakravarty. He 
was a member of the Workers and Peasants Party and was the chief . 
organiser of a branch of the Party at Dacca. He worked in Trade 
Unions, among the Cotton Mills workers and scavengers at Dacca, 
and there is no doubt that he was carrying on his Trade Union 
work with zeal. He does not appear to have made speeches but 
wrote several letters and articles, some of which were not published 
and were found in his possession. Basak accused was present at 
the first All India Workers and Peasants Party conference at 
Calcutta. He sent an article on the Bengal Textile Workers Union 
with a covering letter to the editor of “Spark” from which it is not 
necessary to quote. In his separaté statement before the Court he 
said: 

I am a member of the U. P. P, I joined it at the end of 1927 
because it was an anti-[mperialism Mass Party which stood uncon- 
ditionally for complete independence from Imperialism. As 
distinguished from other Political Parties in India the W. P. P. 
is frankly a revolutionary Party. Is stands committed to the 
programme of International Democratic revolution. Its policy 
is based on the principles of class struggles. I may refer here 
to the thesis, principles and policies. . 

This thesis has already been referred to by us. He went on to 
say: 

P It was the aim of the W. P. P. to be the organisational and 
conscious expression of the revolutionary movement. ‘The endea- 
vour of the W. P. P. is not to create a split in the ranks of 
nationalists but on the other hand to rally together all genuinely 
anti-Imperialist and revalutionary classes and elements on a mini- 
mum programme of national democratic revolution. 

Fle asserted that he was not trying to set up at the time orga- 
nisation for immediate insurrection. His ideas and the scope of his 
work were strictly limited and perfectly legal. He was engaged in 
selling Communist literature. He explained and said: 

In fact I had not the least suspicion that by selling and pub- 
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lishing books of Indian authors and importing literature from 
England I was conspiring against King’s Sovereignty. ; 

He admitted that there were his Trade Union activities but 

said that they were mainly confined to the work of the Dhakeshwari 

Union. In the course of his activities in these Unions he was cor- 

responding with other conspirators” like Muzaffar Ahmad and 


Goswami. He admitted that he was the Secretary of the salsiwes, C. J 


Scavengers Union at Dacca,.a branch of the Scavengers Union at 
Calcutta, and that he took part in Textile Unions, With regard 
to these he said: 

Believing as I do that if Workers and Peasants are the only 
general revolutionary classes in our country I had worked among 
them in their class organisation, that is, the Trade Unions, where 
I fought along with them in their drab day to day struggle, and 
as representative of these unions I- had attended the Cawnpore 
Session of the T. U. C. | 

(5) Accused Hutchinson is undoubtedly a Communist. He is 
the only accused who was not arrested at first. He was taken into 
custody in June 1929 and was prosecuted under a supplementary 
complaint. He arrived in India in September, 1928. It is ad- 
mitted that he did not become a member of the Communist Party 
of India or of any of the Workers and Peasants’ Parties, but at 
Bombay he started a Study Circle which consisted of about half a 
dozen members. The Society was called the Circle of Progressive 
Youth.. The members had fanciful names like Fraternity, Equality, 
Liberty, Solidarity and Sagacity. Hutchinson had the pseudonym 
of Tenacity. There is not the least doubt that in this Circle the 
. principles of Communism were discussed and Communist literature 
was circulated among the members. The forming of such a Circle 
of Study is somewhat suspicious, but Hutchinson does not appear 
to have done anything else except to have made some speeches 
which we shall consider later. 

Hutchinson came to India with Mrs. Nambiar and lived at 
her house. Note-books found in the house of Mrs. Nambiar 
where Hutchinson was living contained minutes of the meetings 
of this Circle. . l 

The evidence of association of the accused Hutchinson with 
other Communists is that admittedly accused Bradley once dined 
with him at the house of Mrs. Nambiar. It also appears that a 
copy of Bradley’s photograph was found in the possession of 
Hutchinson and two visiting cards of Hutchinson were found 
with Bradley on the back of both of which the address of a lady 
in London was noted. It also appears that at the time of the 
search, among the books and papers discovered there, were one 
article written in pencil by Bradley on the Bombay Mill strike, 
copies of a thesis, a copy of the presidential address of Sohan Lal 
Josh, and a copy of the Colonial thesis as well as many other 
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Canmear papers including a type-written paper apparently typed on the 
same machine as those used for other letters which had purported 
2. to come by post from M. N. Roy in Germany. It also appears 
Jmaswara that when the house of one Amir Hyder Khan was searched some 
incriminating documents were found, but they did not mention 
SAE Hutchinson by name. The minutes, however, show that Hutchin- 
Snleinsen, C. J. son suggested to the members of the Study Circle that they should 
get into touch with Comrade ‘B’ and Comrade ‘K’. It is sug- 
gested on behalf of the prosecution that Bradley and Amir Hyder 
Khan were meant. But there is no evidence of any direct con- 
nection of these men with the Study Circle. Nor is connection 
of Hutchinson with Spratt established. A photograph of a 
letter sent by Hutchinson to Nambiar has also been produced 
in which there is a sentence stating that he foresaw complications 
in the event of his removal which might take place any day. 
But that the powers that be might overlook him and he might be 
able to continue his work. This letter also, raises a certain amount 
of suspicion. But it must be borne in mind that about that time 
the arrests and deportation of Spratt and Bradley were being 
discussed in the newspapers and a Bill, which was called the 
Public Safety Bill, authorising such a deportation was being con- 
sidered by the Legislative Assembly. 

Nor do we think it surprising that Hutchinson should have 
met Bradley when both were European workers and were in 
Bombay. It is quite possible that as Hutchinson was a Communist 
other Communists tried to seek his company and passed on to 
him Communist literature. But apart from taking part in the 
work of the Study Circle, Hutchinson did not join in the activi- 

ties of any other body or organisation. 


He however made several speeches in which he used very 
strong language against the Government and the present order 
of society; some of the passages in this speech were highly seditious. 
They did not however amount to any incitement, to the use of 
violence, or advocating any uprising; they dealt mostly with the 
international situation as it existed according to the point of view 
of Hutchinson, and they also dealt with the position of India as 
an international ally. In particular, Hutchinson delivered a 
rather violent speech at a public meeting presided over by the 
accused Shaukat (Usmani). The speech was seditious, but the 
greater part of the speech was devoted to the supposed international 
situation of the world from the British standard. Dealing with 
India his theme was: 

We are in an epoch when troops can be sent to India in a little 
more than a week, when aeroplanes can bring troops quicker, 
and battleships can come within ten days, India can be crushed 
by the sheer weight of stcel, and the only thing to prevent this 
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is that the working classes of England are sufficiently actuated by 
an alliance with the oppressed people of India, to refuse to trans- 
port munitions and steel to crush the Indian exploited people 

.. The Imperialistic armies are composed of ignorant workers 
and if the working classes refuse to send these armies and trans- 
port munitions, the Government is helpless and India automati- 
cally becomes free. 

Other speeches delivered by him were more or less in the same 
strain. 

Leaving out minor matters the above is the gist of the 
prosecution evidence against him. The learned Sessions Judge 
has himself remarked: 

Hutchinson accused’s case is on somewhat different lines from 
those with which I was dealing so far. He did not arrive in India 
until September 1928, and even after his arrival he had no public 
association with the Workers and Peasants’ Party or the Com- 
munist Party of India. 

In the concluding portion of the judgment the learned Judge 
has remarked: 

It will be noted that the great distinction between the case of 
Hutchinson accused and the cases of all the other accused dealt 
with so far is, that there is no evidence associating him with the 
Communist Party of India, with the Workers and Peasants’ Parties, 
or before March 20, 1929 with Trade Union Work. 

According to the learned Judge: 

For work in the parties or in the Trade Union field Hutchinson 
accused was not a suitable subject either by upbringing or train- 


ing. 

Although there are circumstances, such as his arrival in com- 
pany with Mrs. Nambiar, and his correspondence with people in 
Berlin which raise a suspicion against the accused that he might well 
have been sent out to India for the purpose of furthering the 
cause of Communism, the learned Judge has noted: 

There is no direct evidence that Hutchinson accused was sent 
out to India to work in this conspiracy. 

There is also the fact that all the five assessors unanimously 
thought that no case of conspiracy had been made out against 
Hutchinson accused. 

We have very carefully considered the case against him and 
although we have no doubt that there are many suspicious cir- 
cumstances which suggest that he might have been in conspiracy 
with the other accused, we feel that his activities were so limited 
that it would not be safe to convict him of the charge of conspiring 
to deprive His Majesty of the Sovereignty of British India. 

We must accordingly give him the benefit of the doubt and 
hold that the offence has not been established as against him. 

(6) Mittra accused was not a member of the Communist 
party of India and not actually a member even of the All India 
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Workers and Peasants’ Party. He was therefore not a member 
of any organisation which may be characterised as Communist. 
During the early part when his career came under notice he was 
a Congress worker. The learned Sessions Judge has remarked 
that: 

The case of Radha Raman Mittra accused is markedly different 
from most of those which have gone before. It is not contended 
for the prosecution that he has been a Communist and a member 
of the conspiracy from the time of his first appearance in the 
evidence or that he has been a member of the C. P. I. or W. P. P. 

The learned Judge hag also pointed out that 

The theory put forward by the prosecution is that in the course 
of the year, 1928, he became more and more closely associated with 
such leading members of the conspiracy as Spratt accused and is 
led thereby to join the ranks of the communists in which he now 
claims to stand firmly. 


On the other hand, the suggestion put forward by counsel 
for the accused is that up to the time of his arrest Mittra was not 
2 Communist at all, though he might have imbibed some of the 
doctrines of Communism, but that it was his close association with 
the other Communists in jail which has made him a Communist by 
conviction. ‘That now he admits himself to be a Communist is 
patent from the fact that he subscribed to the statement made 
by Nimbkar accused on behalf of all the Communist accused. 
Mittra was a school master employed in a municipal school, and 
no doubt he took part in Trade Union activities and helped the 
Scavengers Unions and assisted in the strikes. His explanation 
however is that these scavengers were employees of the same 
municipality and he sided with them because they had a just 
grievance. There are Trade Union activities of his during the 
East Indian Railway strike at Lillooah, Ondal and Asansole. 
Apparently Mittra tried to get the strike extended; but these can 
be characterised as Trade Union, and not necessarily Communist 
activities. 

Considerable reliance has been placed by the learned Sessions 
Judge on some of the speeches which he delivered during these 
strikes. But although the speeches may be highly seditious they 
rather go to show that he was not then a Communist at all. The 
earlier speeches of May and June do not necessarily show that he 
was a Communist. On‘January 20, 1929 Mittra delivered a speech 
at Shradhanand Park on the Lenin’s day. In spite of the occasion 
he stated in his speech: 

I am a member of the Congress and of the B. P. C. C. (Bengal 
Provincial Congress Committee) .” 

He went on to say: 

I admit that Mahatma Gandhi, Lokmanya Tilak and Deshbandhu 
Dass in our country are great, very great men, with powerful 
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brains, but no creator, no saint, no preceptor has been born in Canawar 
our political world such as Mazzini. == 
In the course of his speech he said that he had joined the Labour 13 
Movement only that year. No doubt he praised Marx and Lenin Javi 
-as he was addressing the audience on Lenin’s day, but referring to v. 
a worker he also said: ; EMPEROR 
He may have his self-respect or may not have as Mahatma Sulatmen, C. |. 
Gandhi who has eliminated self. But still unconsciously, another 
self is looming big, i.e., the class. I lived with Mahatma for two 
years at Sabarmati, there is no blind devotee like myself. 
He does show reverence for Mr. Gandhi whose principles of 
non-violence are despised by Communists and he expressly called 
himself a member of the Congress and of the B. P. C. C. on that 
date. This is the very last speech made by him before he was 
arrested. It is very difficult to say that he was 2 Communist then. 
In his statement in Court although Mittra there advocates the 
Communist doctrines, he nowhere admitted that he was 2 Com- 
munist before his arrest or that he was a member of any conspiracy 
or of any Communist organisation before his arrest. In his state- 
ment before the Court when explaining his previous reference to 
Russia he said: 
But that my object was not to preach revolution or do propa- 
ganda on behalf of Soviet Russia is evidenced from the statement 
chat immediately follows ... .. 
Had that been my intention I would not have held out the 
example of British Workers to my audience for their emula- 
tion .... 2... 
I would not have pointed out to them the road followed by 
the British workers, namely, the road of Trade Union organisation. 
He asserted that he should not be understood that he regarded 
the preaching of revolution to workers as wrong, but said that 
even 2 Communist, supposing I am a Communist, can and does 
Participate in the petty day to day economic struggles of the 
-workers like any other genuine trade unionist, not only for 
remote, bigger but also for immediate and partial improvement, 
and that in doing so he not only can but actually does lay aside 
for the time being all thoughts and talks of revolution or the 
dictatorship of the proletariat. 
He maintained that he had been engaged in Trade Union 
activity only. As regards his being 2 Communist he said that 
although there was no evidence on the point he did not want to 
hide from the Court that “he was a Communist by conviction.” _ 
There is one more circumstance which must be mentioned. 
Mittra attended one of the meetings of the first All-India Workers 
and Peasants’ conference at Calcutta and -seconded a resolution. 
‘It also appears that he joined a procession of workers which was 
formed and marched with banners shouting slogans to the place 
where the Congress was held. But it has to be conceded in his 
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Canmat favour that he was not a member of the Workers and Peasants’ 
— ` Party but attended it on behalf of a Trade Union. The resolution 
1933 hich he seconded was innocuous and was confined to his interest 

haswaa in the Trade Union Movement which he was then carrying on. 

is As regards the procession also it has to be conceded that- that had 

Pma been organised by an outside labour man K. C. Mittra, and had 

Sulamen,C.J. not been organised by Communists. The fact that he made a 
speech on this occasion also only shows that he joined in the 
demonstration against the Congress which was in the nature of 
a labour demonstration. The learned Sessions Judge has observed: 

A point which seems to me to deserve a little consideration is 
the fact that in the course of the hearing in this Court, Mittra 
accused made a very obvious change of front. 


At least up to March 1930 he was putting up a Congress 
defence and had actually produced three letters from Mr. Gandhi 
but after June 1930 he apparently gave up that defence and 
adopted the same line of defence as the Communist accused. 
The learned Sessions Judge has however thought that the correct 
interpretation of these facts is that he began probably as a Congress 
worker; he became associated with Spratt, Goswami and others 
in the course of the East Indian Railway strike and from that time 
forward he became more and more closely associated with the 
activities of these persons. Having regard to the speech which 
he made as late as January 20, 1929 we are inclined to think that 
it is not a fair assumption to make that he had become a confirmed 
Communist before his arrest. No doubt he had come under the 
influence of Spratt and Goswami and others, and was imbibing 
some of their doctrines, but he does not seem to have been 
completely converted at that date. 

The activities in which he was engaged amounted mostly to 
those of a Trade Union nature, and his presence at the one meeting 
of the All-India Workers and Peasants’ Conference does not es- 
tablish that he deliberately joined a Communist organisation. It 
may be noted that all the five assessors considered that the charge 
had not been brought home to Mittra. We think that his case 
also admits of considerable doubt. It is very difficult to record 
2 finding on the evidence that prior to his arrest Mittra had become 
a whole-hearted Communist or had conspired with other Com- 
munists to deprive His Majesty the King-Emperor of His Sovereign- 
ty of British India. The acts committed by him fall short of 
establishing such a case. 

The fourth group of accused consists of seven men who are 
not Communists. They have undoubtedly been taking an active 
part in Trade Union movement. Not belonging to any party 
definitely committed by its constitution to adopting the pro- 
gramme of the Communist International, and not even believing 
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in Communism with its doctrine of the inevitable use of force, Canmar 
it is clear that they cannot be presumed to have entered intoa Tn 
conspiracy with the Communist accused for depriving His Majesty __ 
oe King-Emperor of his sovereignty of British India merely if Juavvare 
are proved to have taken part in Trade Union activities or,” 
ey Bis made seditious speeches. It must be borne in mind that 
it is 2 part of the Communist programme to form Communist Sslehmen, C. J. 
fractions who enter into other non-Communist organisations, like 
Workers and Peasants’ Parties, Trade Unions etc. and try to in- 
fluence the members, and help in the dissemination of Communist 
ideas. If such bodies are also open to non-Communists, the mere 
` fact of the association of non-Communists with Communist mem- 
bers would not, without cogent evidence, justify an inference 
that they had all conspired together for the purpose of depriving 
His Majesty of his sovereignty. Obviously in the case of such 
accused persons something more than taking part in non-Com- 
munist Workers and Peasants Parties and in Trade Unions or 
making seditious speeches, would be required. On the other hand, 
it is also clear that if they were inciting people to violence, or to 
bring about a violent upheaval or revolution, and are found to 
be associating with professed Communists and planning with them 
the furtherance of their own aims and objects and working out 
an agreed programme, they may well be held to be members of 
conspiracy, even though they are not committed to the doctrines 
of Communism. 
We would now consider the cases of the seven non-Com- 
munist accused persons separately. 
1. Desai. ‘This accused after spending some years in England 
returned to India and arrived at Bombay on November 28, 1928. 
It appears that in England he became known to Palme Dutt and 
was to some extent connected with the Lascars Union in London. 
Up to the middle of 1928 there is no incriminating evidence against 
him. He also seems to have visited the Labour Research Institute. 
When he landed at Bombay the Customs Office discovered that 
he had with him copies of a Communist paper. But Desai was 
a journalist by profession and he admits that he was a Socialist. 
A point made against . him is that some time before his arrival 
in India, when some of the Communists—Spratt, Bradley 
and others—met at Bombay for consultation Spratt drew up notes 
of their proceedings. The pencil notes made by him suggest that 
a Socialist paper the “Spark” was in contemplation, which would 
support the W. P. P. Party but not be an official organ. We 
know that in January, 1928, Desai started a paper which was 
named the “Spark”. But according to the note made by Spratt 
himself this paper was not to be a Communist journal. Thus- 
the note is both for and against Desai. Desai did not on arrival 
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Canama immediately start this paper but was first employed on the Editorial 
—— staff of the “Bombay Chronicle.” Later on he went over to the 
staff of the “Indian National Herald.” This paper had financial 
Juaswara difficulties and was about to be withdrawn when Desai gave up 
7: his connexion with it. It was on January 27, 1929, that the first 
__. number of the “Spark” appeared. On the face of it, it was a 
Ssloman, C. J. Socialist Weekly. The paper did not last long, and its seventh 
and last number came out on March 10, 1929, shortly before 
Desai was arrested. 

The word “Spark” is an English translation of the Russian 
word “Iskra’—the name of Lenin’s paper. The Prosecution 
naturally suggest that this name was chosen because it was a Com- 
munist paper. On the other hand, Desai produced oral evidence 
to explain away the significance of the name. Desai called 
Khadalkar and Khare. It was said that the name “Spark” was 
hit upon after a discussion, and the choice was purely accidental. 
It does not seem to us necessary to examine this evidence. We are 
prepared to assume that the name of the paper arouses suspicion 
against the accused. But there is no evidence to show that he is 
a Communist, Being a journalist he possessed Communist litera- 
ture and presumably other kinds as well. He admittedly never 
became a member of the Communist Party of India or a member 
of the Workers and Peasants’ party. There is no evidence to 
show that he became a member of any Trade Union. Being a 
journalist he naturally came into touch with the political workers 
in Bombay and it is not surprising that he associated with the 
Bombay Communists. They would naturally seek his company, 
particularly when he started a Socialist paper which would accept 
articles from Communist writers. Desai did not make any 
speeches nor did he participate in any strike. There are letters 
showing that Desai corresponded with Spratt and other Com- 
munists, but the letters were all written in connection with his 
paper. He was naturally trying to push the sales. The Com- 
munists welcomed the appearance of the “Spark” and they appear 
to have tried to increase its circulation. Indeed Desai had many 
of the Communists as subscribers. 


The “Spark” was first issued on the eve of the elections to 
the Bombay Corporation. Pour Labour candidates were standing 
for election. Opportunity was seized by the “Spark” to support 
their cause, and impetus was thus given to the Labour movement. 
It may be conceded that some of the articles which ap 
in the “Spark” were of a seditious character, and that the editor 
readily accepted articles written by Communist writers. We do 
not consider it necessary to quote passages. In our opinion, al- 
though the “Spark” was arene Socialism in an extremist form, 
it is impossible to draw the inference that the editor was himself 
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a Communist. There are references to the “Spark” in the corres- 
pondence of the other accused, but nowhere is it said either that 
the paper was a Communist paper or that it was the organ of the 
Party. In one document it is called “A follower of the Party”. 
In a copy of a letter written by Spratt to Dutt, the following 
paragraph occurred:— 

Have you seen Desai’s Spark, by the way? He has done it quite 
well, I think, in the circumstance. But it was a hopeless propo- 
sition from the first. We have heard nothing of it now for three 
weeks, so it must have collapsed, I suppose. (I am wrong; as 
I write Nos. 5 & 6 but not 4 are received). 

This paragraph does not suggest that the “Spark” was an organ 
of the Communist Party. Had it been so, Spratt would not have 
asked Dutt whether he had seen the “Spark”, It is also clear that 
the financial position of the paper was not sound. If it were a 
Communist paper, Spratt and other Communists would have been 
expected to help it. The fact that Spratt had heard nothing of 
it for some three weeks, and imagined that it must-have collapsed, 
shows that Desai was not in constant correspondence with him. 
. Furthermore, if it had been a Communist paper Desai might be 
expected to ask for financial help. Spratt would have known 
whether the paper had collapsed or not. 

In his statement Desai vehemently denied that his paper was 
an organ of the Communist Party or that he was a member of 
any conspiracy. He claimed to be a 

The learned Sessions Judge has rightly noted that “Desai’s 
own name does not appear in the evidence until January 1929” 
and has conceded that 

-there was no reference to Desai in the Prosecution evidence through- 
out the period from the date of his arrival in India up to the end 
of 1928, and that he was never mentioned anywhere in the cor- 
respondence passing between the conspirators in India. 

He held that the nature of the articles published in the “Spark”, 
which professedly was anti-Capitalist, anti-Zamindar, anti-Capital, 
but above everything anti-Imperialist, were in consonance with the 
theories of Communism. Four out of five assessors were con- 
vinced that the offence had not been proved against him. We 
think that Desai’s case is doubtful. He and his paper might well 
have been used by the Communists for their own purposes; but 
it does not follow from this that Desai conspired with them to 
deprive His Majesty the King-Emperor of his sovereignty of British 
India. Whatever he did, however objectionable it may be other- 
wise, can well be explained by the fact that he was an extreme 
Socialist and was advocating the cause of Labour candidates and 
the Labour movement. He was also upholding the rights of the 
working classes, though in highly intemperate language. We 
must accordingly give him the benefit of our doubt. 


CanonaL 


——— 


1933 


————— 


JHABWaLA 
r. 
Euro 


Sulaiman, C. J. 


860 HIGH COURT i [1933] 


2. Jhabwals. Jhabwala is another accused who does not 
admit that he is 2 Communist. The position taken up by him ia 
the Sessions Court was that he was a Socialist and a Trade Unionist. 
He seems to have studied Communist literature and he constantly 
uses Communist phraseology in his speeches and writings. His 
ideas are highly Socialistic and verge almost on Communism. But 
there is one difference between him and the professed Communists. 
In all his speeches whenever he came to the question of revolt or 
revolution, he carefully explained that he did not advocate the use 
of force or the shedding of blood. Accordingly it is natural that 
from time to time he was discredited by the Communists. Early 
in 1926 M. N. Roy placed him on the same footing as M. N. Joshi 
describing them as humanitarian intellectuals. But Jhabwala took 
a very prominent and a leading part in the Trade Unions and 
Workers and Peasants’ Party. On January 22, 1927, he presided 
at a meeting on Lenin’s day; he talked of a general revolt against 
organised oppression, the need of a gradual revolution, and the 
adoption of Leninism against tyranny and oppression whether by 
Capitalists or Imperialists. But we have only a short note covering 
one paragraph of his speech. For some time Jhabwala acted as 
the Secretary of the Bombay branch of the League against 
Colonial oppression. ‘This was a European organisation. He 
appears to have distributed leaflets and correspondence issued from 
the head office among some friends in India. But this League it- 
self strongly protested against the allegation of the second Inter- 
national that the League was “nothing but a Communist 
manouvre”, and protested emphatically against this “misleading, 
unjustified and untrue document”, and declaring that such action 
violated the principles of Socialism, urged all Social workers to 
adhere to their Socialist principles. It is, therefore, impossible to 
say that the fact that Jhabwala became a branch secretary shows 
that he was a Communist. 

The party formerly known as the Congress Labour Party 
changed its name to the Workers and Peasants’ „Party of Bombay. 


' Jhabwala was a member of the Executive Committee of this party. 


In March 1927 he had attended the All India Trade Union Con- 
gress at Delhi and stayed at a hotel with other delegates, some of 
whom were Communists. The report of the Trade Union group 
made by the accused Joglekar to the Secretary of the Workers and 

Peasants’ Party in April 1927 stated: 
Mr. Jhabwala is busy with his Union activities but the Party 
Leader has no record of this work as he has never submitted himself 
to the Party control. He has -never attended any party meeting, 
and more, it is even doubtful, so far as I know, whether he has 
accepted the party’s regulations and Constitution and signed the 

Party creed. f 

We have already pointed out this Party, according to its , 
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Constitution, was not a Communist Party. ‘There is also evidence Canmar 
to show that just before the celebration of May Day, he distributed a 
, some leaflets, but that was also a Labour Day. In this connection 2% 
it might be pointed out that Spratt, when writing to Dutt, said: Jmaswara 
“Huz is improving”. The Prosecution suggest that “Huz” ‘refers je 
to Jhabwala. But although that phrase shows that Jhabwala was S5 
improving from the point of view of a Communist and, therefore, Ssletmex, C. J. 
leaning more towards the side of Communism, it does not show 
that he had become a Communist. As regards Trade Union 
activities, Jhabwala undoubtedly took a very leading part. At a 
public meeting held under the auspices of the Bombay Workers 
and Peasants’ party to protest against the electrocution of Sacco 
and Vanzetti, Jhabwala was voted to the Chair. In his speech he 
said that the exploitation and oppression to which the poor were 
subjected by the Capitalist and Imperialist Governments could 
only be stopped by a mass revolt. Unless such 2 mass movement 
was set afoot in India, no freedom could be expected for her. His 
experience of the past ten years’ work amongst the workers, he 
said, showed that the Capitalist Government refused to accede to 
the genuine demands of the Labourers. He added: 
As soon as all the workers were organised, mass revolution could 
be declared, but by revolution he did not mean bloodshed, aero- 
planes hovering over head and cannons blowing, because when 
workers and labourers were united freedom could be had within 
five minutes without shedding a drop of blood. 
Again he presided at a public meeting held under the auspices 
of the Workers and Peasants’ party to a the 10th anniver- 
sary of the Russian Revolution. We have only a note of his 
speech. He referred to the Russian Revolution and said that the 
conditions in Russia about the time of the Revolution resembled 
those in India to-day. He said: . 
I could not say whether the methods used by the Russians in 
overthrowing che Czarist domination should be used and followed 
in India at present... .. He did not believe in shooting the 
~ Viceroy or the Governor. He would say that to achieve self- 
Government the iron system of administration that brought about 
poverty should be gradually overthrown. 
Later on he said: 
Self-Government was a thing to be achieved by the force of 
their own hands and it would not be tossed by God from above. 
By force of hands I do not mean beating anybody. I mean to say 
that unless the masses and everyone of them got enough to eat and 
clothes to put on there could be no self-Government. 
There was a passage in his speech to the effect that the 
Russians could not get freedom constitutionally and similarly they 
also could not get it constitutionally. But this he has tried to ~ 
explain by. saying that 3 oo Eoi 
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Canon aL all constitutional measures should be exhausted and that if they 
— could not get freedom then it was regrettable. 
iia There is another passage in the speech delivered by Jhabwala 


REA at ‘the Jhansi Conference to which we must refer. Towards the 
v. concluding portion of his speech he said: 


EMETON We are maligned as Communist, Extremists, Revolutionaries, etc. 
Sl CJ. I if not hesitate to cheerfully subscribe to all these attributes rolled 
i into one. 


Obviously it was an ironical sentence expressed boastfully. 
It would not be fair to Jhabwala to regard it as an admission that 
he was a Communist. He was there referring to all the workers 
and peasants who had assembled there in conference. In the earlier 
portion of his speech he said: 

If these very workers were helped by a little food in their bellies 
they will form a revolutionary base for an early independence of 
our country. In achieving such a revolution I refuse to take any 
foreign assistance. ) l 

Again in a note of his speech made at the G. I. P. Railway 
Union he praised the League against Imperialism and Colonial 
oppression and said: 

that in these International actions India is bound to emerge a most 
successful and competent revolutionary helping in the establish- 
ment of a happy Millennium of Soviet Raj in the world. 

There is one more matter which should be mentioned. During 
the Bombay strike Russia sent two,sums of money to assist the 
strikers. The first instalment came in June 1928 addresed to 
Jhabwala, Vice-President of the Textile Labour Union, but by 
that time Jhabwala had retired from the Union and formed a 
separate Union of his own. The money was accordingly paid to 
Mr. M. N. Joshi, the then Vice-President. The second instal- 
ment came addressed to Jhabwala by name as President of the new 
Union. But this was ostensibly money sent for the strikers and the 
receipt of it, though suspicious, would not necessarily implicate 
Jhabwala. He appears to have acknowledged the receipt of this 
money and also sent a copy of the receipt to the League. 

- We may also mention that JHabwala was originally on the 
Executive Committee of the Girni Kamgar Maha Mandal. There 
was some quarrel between him and the other members and he 
resigned and established the Girni Kamgar Union. This happened 
long before the first session of the All India Workers and Peasants’ 
Party at Calcutta which he did not attend. He attended the 
Executive meetings of the Workers and Peasants’ Party at Bombay 
before he quarrelled with the executive. Before Jhabwala resigned 
he was asked to explain his curious position as Vice-President of 
two Mill Workers Unions and President of a thd. He was 
accused of intriguing against the Party members and of mis- 
handling Russian money; of sabotaging workers’ interests by 
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trying to control too many Unions, of general apathy and anti- Cmar 
propaganda since the settlement of the strike. In this connection 
it may also be pointed out that Ghate accused, when writing to —- 
Muzaffar Ahmad on October 11, 1928, said “Joshi (not the accused Juanwats 
P. C. Joshi) and Jhabwala have their own Unions. You know ” 
since the settlement Jhab has been working against us and yester- — 
day he has sent in his resignation from the Party. There is nothing Swlawes, C. J 
after this which is incriminating. . 
The case of Jhabwala has given us considerable anxiety and 
we have given it our best consideration. There are numerous 
points against him, but there seems to be one fundamental dis- 
tinction between him and the professed Communists. He has not 
advocated the use of violence in clear terms. There is no doubt 
that his association with some of the accused persons is established, 
but he was not considered to be a Communist by his associates. 
He was utilised by them up to a point when he quarrelled and 
separated from them. As a Socialist and Trade Unionist and 
taking part in public meetings as a leading worker he made some 
highly seditious speeches. He was in our opinion acting as a 
Trade Union Leader and not as 2 Communist. His appeal must 
be allowed. Four out of five assessors were in his favour. 
3. Sebgal. The first thing that we know of Sehgal is that 
he met Spratt in Lahore in Au 1927 when the latter was stay- 
ing at the house of Dewan Chamman Lal. This does not mean 
much as Spratt was a well known person at the time. It is said 
that in March 1928 he attended a meeting at the Bradlaugh Hall 
in Lahore to which some of the other Communist accused, Spratt, 
Dange and Majid, also went. It is then shown that he attended 
the inaugural meeting of the Workers’ and Peasants’ Party of the 
Punjab at which there was an audience of about 60 persons. It 
was at this meeting that a resolution was passed that a party should 
be formed called the Kirti Kisan Party. Sehgal became one of 
the five members of the sub-committee of this party. The learned 
Sessions Judge has remarked: 
Thert is no evidence to show what part was taken by Sehgal 
accused in the work of drawing up the rules and regulations. In 
the absence of evidence it must be presumed that he took his share 
in it. 
But this presumption cannot be pushed very far. It may be 
noted that the accused has made a statement that he took no part 
in drafting the rules and regulations. The prosecution evidence 
itself shows that Sehgal had béen doing Congress work for the 
last ten years. In May 1928 there was another meeting in con- 
nection with the organisation of the Naujawan Bharat Sabha at 
which he also spoke. Now the aim and object of the Kirti Kisan 
" Party was, it is pointed out, complete independence, but the con- 
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Canmmat stitution does not show that its members were committed to the 
393) Communist programme. Sehgal spoke in April 1928 in Amritsar 
23 znd also spoke on May Day at Lahore. The speeches are highly 

Juaswars seditious but Communist phraseology is not employed. ‘There is 

oes an account of the ‘Friends of Russia Week’ as reported in the Kirti 
—— in which Sehgal was said, along with thousands of other people, 

Baldtwen,C.J.to have taken part and delivered lectures. Then in September 
1928 Sehgal was present at a conference at Layallpur which Sohan 
Singh Josh also attended. At this Sehgal moved resolutions for 
a declaration by Workers and Peasants that they would not take 
any part in a bloody war, which, according to him, was in view 
owing to the military preparations of Capitalists and Imperialists. 
He was President of the Naujawan Bharat Sabha, but the Sabha 
was a Nationalist organisation and included among its members 
men of all religions, It was more in the nature of a political than 
2 revolutionary organisation. 

He did not attend the All India Parties Conference at 
Calcutta, but the prosecution have pointed out that the probable 
reason for his absence was that he had been arrested previously. 

His participation in the Workers’ and Peasants’? Conference 
at Meerut must also be mentioned. His speech demanded com- 
plete independence and the abolition of British rule. He laid 
down 9 points for the labourers and peasants of India which have 
been summarised by the learned Sessions Judge as follows:— 

(1) Unite together; (2) Start unions at different places; 
(3) Act upon what you pass (unanimously); (4) Use articles 
manufactured by the labourers of India; (5) So long as you do 
not attain liberty, never use any article, however beautiful, manu- 
factured by any . foreign country; (6) The National flag should 
be of uniform colour; (7) Celebrate all festivals and fairs together 
so that (mutual) love may be engendered; (8) Do not try in any 
way to offend each others’s feelings; and (9) Make common 
gymnasiums so that they may afford pleasure. 

There is evidence of his association with some of the Com- 
munist accused. He was 2 prominent Punjab worker and so his 
coming into contact with them does not necessarily justify the 
conclusion that he had conspired with them to deprive His 
Majesty the King-Emperor of His Sovereignty of British India. 
The accused appears to have views about Workers and Peasants 
in many respects similar to those entertained by Socialists. In his 
statement he has said: 

I am sorry to say that so far I have not been able to prepare my 
brain for Communuistic ideas. i 

The learned Judge has pointed out that the accused has care- 
fully avoided saying how the end is to be -achieved. 

Four out of the five assessors expressed the opinion that he 
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had not taken part in the alleged: conspiracy. gi ~  Canawar 

This is another case which has given us considerable anxiety. pP 
The violent character of his speeches more than his activities have ` — 
` faised considerable suspicion im our minds that he might have beet _Juanwase 
prosecuting the aims and objects.of the Communist conspirators, p e 
But having considered the whole case we think that it would not ieee 
be safe to uphold his conviction because there is an element of Sstemes, C. J. 
doubt, particularly as his activities in the various bodies cannot 
be said to have been necessarily of a Communist tinge. 

4. Accused Alve. As regards Alve the learned Judge has 
This case is not quite on the same lines as those with which I 

have dealt so far, mainly. for the-reason that Alve accused does not 

- belong to the bourgeois or petty bourgeois class to which the six 

Indian accused from Bombay belong. He is definitely a member 
of the working classes having been actually a factory worker 
himself. . ... He is 2 man who came to the front as long 
ago as 1923 when the Union known as Girni Kamgar 

was founded, and he became its first President. i 

Although not a highly literate person Alve occupied a posi- 
tion of eminence as President of this Trade Union. Naturally 
he. was sought after by Bombay Communists. Roy says in one 
of his letters that.Alve’s Trade Union was the basis of Trade Union 
work. This however is not conclusive. There is a reference to 
Alve in another letter addressed to Dutt. The last paragraph is 
as follows— i 

The Girni Kamgar Mahamandal is. almost equally compromising 
and is moreover divided internally: D. R. Nayekar, the Secretary, 
shares Joshi’s views almost, and he is supported by most of the 
Committee. A. A. Alve, the President, is in favour of explaining 
to the men the actual state of affairs but stops short. of calling 

_ for a general strike. He will instantly plump for it if there is 

further provocation, such as another mill attempting the new 
system. 

But this does not show that Alve was 2 Communist or that 
Communists ordered his actions. ` He certainly joined the Bombay 
Workers and Peasants’ party and attended one of their large 
executive meetings. . When the Girni Kamgar Union was formed 
Alve became. its President. Bradley and Nimbkar accused were 

The strongest point against Alve is his speeches. They are 
very yiolent. His text was that Government was behind the 
Capitalists- arid must be overthrown. ‘These ideas’ seem to have 
been imbibed from the Bombay Communists and in some of his 
speeches he spoke of the strike not merely being for wages but 
also for the capture of power. But his speeches were confined 
to the period of the strike. His.early speeches were according to 
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Canna the Judge, innocuous. He advised the workers to remain peaceful 
— and to persevere with the strike. His later speeches became more 
violent as the strike progressed. 
JHABWALA There are also some articles in the Kranti appearing under his 
k: name. But as Alve is not sufficiently literate the learned Judge 
aO 124 some doubt as to whether he was the author of those articles. 
Suleimex, C. J. The Judge remarked: 

But it was not only through his speeches that he was spreading 
these ideas, for he also wrote, or some one wrote for him and 
he signed a number of articles in the Kranti 

When questioned by the Magistrate his explanation was: 

I never used that word (communism). I do not know what 
it means... .. I do not know what is Communism and 
what is called by that name. Similarly I have no information 
what this Communist international is, similarly I have no idea 
who Lenin was. Similarly till this case was started J had no 
idea of what is meant by saying that a revolution took place in 
Russia. 

In his statement he explained that the speeches referring to 
the establishment of the Workers’ Raj were regarded by him as 
empty talk. He asserted that 

I have never taken any part in any conspiracy. I am not a 
Communist and was never one I have so far been work- 
ing’ only by legal methods on behalf of the legal Trade Unions 
of the Workers, and I consider it my duty to do this work. 

Four out of the five assessors thought that Alve had not taken 
part in the alleged conspiracy. We find the charge against Alve 
not proved. 

s. Accused Kasle. As regards Kasle the learned Sessions 
Judge has observed: 

The case against Kasle accused is somewhat similar to that 
against Alve except that there is decidedly less evidence available 
in cegard to the part which he has taken. 

Kasle became a member of the Workers and Peasants’ Party 
of Bombay and attended some of the meetings of the Executive 
Committee. The learned Judge has also remarked: 

It seems also decidedly doubtful whether he went to Calcutta 
for the All India Workers’ and Peasants’ Conference. 

Kasle was connected with the Girni Kamgar Mahamandal 
and also the Girni Kamgar Union. But the léarned Judge 
remarked: “He does not seem to have taken a particularly 
active part in the meetings of the E. C. of the Maha- 
mandal.” He however appears to have been elected a member 
of the Managing Committee of the Girni Kamgar Union and took 
some part in auditing the accounts, seconded resolutions for a 
telephone installation, and for purchase of a car and 2 bicycle. His 
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name was used in the two leaflets which were issued as Red Army 
handbills. The Red Army was the name given to the strike 
volunteers. The strongest point against Kasle is the character of 


some of his speeches. They have the same characteristics as Alve’s ! 


speeches, and may unhesitatingly be said to be highly seditious. 
But Kasle was a “supposedly ignorant and unintelligent factory 
worker” according to the Judge. When questioned about his 
speeches he frankly admitted that Nimbkar had acted as his Guru 
and had taught him. He appears to have been well tutored by 
some of the Bombay Communists to make these speeches. In one 
of his speeches he emphasised that 
Rifles are not required, guns are not required, swords are not 
required—our power of organisation, our wisdom, our intellect— 
these are our swords. If this takes place through unity, the nation 
will come into our hands, the workers’ and peasants’ movement 
will come into our hands. Never mind, if in order to do that 
lakhs of persons are killed, lakhs get hanged. But I clearly say 
that we shall not sit in our place till we extirpate this bureaucracy 
from India. 

In his statement he asserted: 

x The reason for participating in the strike was that I was a 
member of the G. K. Mahamandal and a mill worker and as a 
general strike took place, it was necessary for me to participate 
in the strike just like other men. I am not a Communist nor 
do I understand Communism. Before the strike I did not parti- 
cipate in any political movement, nor did I incite others to go 
on strike. I have not corresponded with any conspirator, nor 
was I connected in any way with any conspiracy. 

He even expressed his ignorance of Communism and Leninism 
and says that he heard all this after coming to court and never 
before. The learned Judge has thought: | 

No doubt he is not an educated man with a full understanding 
of all the theory of Communism but he had got into his head 
quite clearly the most important items. 

Four out of the five assessors were convinced that he had not 
taken part in the alleged conspiracy. We think that the case of 
Kasle—against whom as the Judge has remarked there is decidedly 
less evidence than against Alve—is equally doubtful. Being a 
Trade Unionist he might well have been used as a tool by the 
Bombay Communists and coached to make highly violent speeches 
during the strike. His joining the Bombay Workers’ and Peasants’ 
Party, the constitution of which did not suggest that it was a 
Communist organisation, does not implicate him. He should be 
given benefit of the doubt. 

6. Gauri Shenker. Gauri Shankar accused was the 
of the Muzdur Kisan Sangh of Meerut which had been in existence 
since 1920. It is not suggested by the prosecution that this orga- 
nisation was Communist in its nature. In March 1928 a Confer- 
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ence of this Association was convened by Gauri Shanker, but it is 
not suggested that this was a part of any Communist conspiracy. 
In October, 1928 Gauri Shanker called a Workers and Peasants’ 


A Conference at Meerut under the auspices of the old Mazdur Kisan 


Sangh. One suspicious circumstance against Gauri Shanker is 
that the President-elect of this Conference was the accused Usmani, 


‘a known Communist. Nevertheless it is not suggested that the 


conference itself was a Communist Conference, or that Gauri 
Shanker acted illegally in convening such a Conference under the 
auspices of the Mazdur Kisan Sangh. ‘The choice of the President 
was unfortunate for him. Advantage was taken of the holding 
of the session of this Conference, and on this occasion a new 
Workers and Peasants’ Party of the U. P. was formed at Meerut. 
The accused in the Court below did not admit the existence of any 
such Party in these Provinces, but there are numerous letters issued 
by P. C. Joshi on printed forms showing that he—Joshi—was the 
General Secretary of the Workers and Peasants Party of the United 
Provinces. There are also letters showing that a paper Kenti Kari 
was the organ of this Party. The evidence further shows that 
this Party was formed as a result of the efforts of some Commu- 
nists. But the constitution of the Party is not before us, and it 
cannot therefore be presumed that it was necessarily a Communist 
organisation. Probably its constitution was similar to those of the 
Bengal and Bombay Parties. l 
-The membership of such a Party, though suspicious, cannot be 
conclusive. i 
- One point against Gauri Shanker is that he attended the Con- 
ference of the All India Workers and Peasants Party held at 
Calcutta. But this Conference was held during Christmas week 
when Congress was in session. Gauri Shanker has throughout main- 
tained that he was a Congress man and he had a great regard for 
Mr. Gandhi. It is also not denied by the prosecution that the 
evidence shows that after attending the All India Workers and 
Peasants Party Conference at Calcutta, his interest faded away and 
he became -indifferent. This is clearly shown by several letters 
written by Joshi in which he complains that Gauri Shanker was 
keeping silence implying that he was not replying to his letters. In 
another letter: Joshi complained that he had not heard from Gauri 
Shanker at all, and was contemplating the disaffiliation of the . 
Meerut Party. He described Gauri Shanker as “idiological 
bunkum:” 
Another point against Gauri Shanker is that in the search, 
Various papers were discovered in his possession including a printed 
article entitled a “Call to Action”. ‘This has already been referred 
to as a piece of Communist literature. But the possession of such ‘a 


‘document, though highly suspicious, cannot be conclusive in estab: 
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lishing that Gauri Shanker had conspired with Communists to 
deprive His Majesty of the sovereignty of British India. 

In his statement Gauri Shanker said: 

I want to say that I have been following the Congress creed 
not only in thought but in deed also. I prefer practical work 
to writing letters, as I have done practical work for 7 years as 
the Secretary of the Mazdur Kisan Sangh and the Congress.. . 
Up to the time of my arrest I have heen 2 member of the Town 
- Congress Committee, the District Congress Committee and the 

He explained all his activities as done in furtherance of Trade 
Unions and Peasants and Workers organisations. He had been 
carrying on the work of 2 Workers and Peasants organisation 
since 1920. He actually became the Secretary of the Sangh in 
1925. With regard to its organisation the learned Judge 
observed: ~- 

l But of course it is to be remembered that it is nobody’s case 
that the old Mazdur Kisan Sangh or Sabha was affiliated to the 
A.I.W.P.P. - 


He appears to have been regarded by Joshi and Muzaffar 


Ahmad as the Secretary of the Meerut branch of the U. P. 

Workers and Peasants Party, but, as already remarked, the Con- 

stitution of that body is not known. Some letters in English were 

relied upon, but with regard to them the learned Judge has re- 
marked: 

In all probability there could be no proof of hand-writing, 

because at this time in his history Gauri Shanker’s knowledge of 


English was very slight and I imagine that (the document) was 


probably written on his behalf by a scribe. ; 
The learned Judge’s concluding remarks regarding him are 
as follows:— 
It appears to me that the only reasonable inference from all 
the evidence in Gauri Shanker’s case is that he was quite satisfied 
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with the aims and objects of the Workers and Peasants Party as , 


long as he thought he was able to combine membership of that 
party with not sacrificing entirely his allegiance to the Congress. 
The face however that he cetained a sentimental allegiance to the 
Congress cannot free him from the responsibility of having accepted 
the aims, objects and methods of the Workers and Peasants Party, 
and that he did so for a period of at least 244 months seems to 
me to be clearly proved. 
The learned Judge has thought that no intelligent man who 
' was present at the Meerut Conference and joined the Workers and 
Peasants Party under the . auspices of Communists could be 
‘ignorant that he was joining.2 party whose object was to bring to 
an end by means of revolution the existing form of Government 
‘in India. All the five assessors did not accept this view. We are 
of opinion that the case of Gauri Shanker is doubtful and we must 
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Cancwaz give him the benefit of the doubt. All his activities, particularly 
——' his presence at the All India Workers and Peasants Party Confer- 
"ence, raise serious suspicions against him, but we think that they 
Jéunwaza fall short of establishing that he had conspired to deprive His 
Majesty of his sovereignty. It may be he was only carrying on 
TS active propaganda for a Trade Union or a Workers and Peasants 
` Salatmes, C. J. organisation. 
. (7) Kadom accused is not a very literate person. He has 
not made many speeches, nor are there any articles written by him 
for any paper. He was responsible for organising the G. I. P. 
Railwaymen’s Union at Jhansi and he also formed a Mazdur 
Kisan Sangh at Jhansi, but this body was never affiliated to the 
Workers and Peasants Party. He attended the All-India Trade 
Union Congress or Conference at Cawnpore. He convened a 
Workers and Peasants Conference at Jhansi and invited the accused 
Jhabwala to preside over it. Muzaffar Ahmad and Mirajkar were 
also invited. The evidence however does not show that he ever 
went to Bombay and associated with any of the accused there. 
The accused Joshi in one of his letters gave him a good certificate 
as a sincere worker. He was also on the Executive Committee of 
the U. P. Workers and Peasants Party, although the activities of this 
party are not fully known. Asa delegate he went to Calcutta to 
attend the All India Workers and Peasants Party. It was suggested 
by the prosecution that the report of the Conference showed that 
L. N. Kadam was selected to represent the U. P. It was suggested 
on bebalf of the accused that the Lakshmi Narain referred to in the 
papers was the Editor Lakshmi Narain of Kirti Karni and not this 
accused. It is to be conceded that in notes there is some confusion 
which lends support to the suggestion of the accused that it was 
Lakshmi Narain, Editor of Kanti Kari, who was selected. At any 
rate there is some doubt on this point. 


F. 
Empr OR 


Some documents were found in the possession of the accused 

* including “Modern India” by Dutt and “India and the Next War” 
by Soban Singh, also a small pamphlet by a German lady and copies 
of the Kranti. There is no doubt however that Kadam was a Trade 
Unionist and was taking an active part in the G. I. P. Railwaymen’s 
Union and had joined the labour movement. He might well have 
been induced by the Communists to attend the All India Workers 
and Peasants Conference at Calcutta. The Conference convened 
by him at Jhansi was not necessarily in pursuance of a design to 
propagate Communist ideas. The Communist literature in his pos- 
session might well have been lent to him by the Communists who 
were endeavouring to convert him. He made several speeches 
which are highly seditious but they could have been made by an 
extremist labour man or a Trade Unionist, and do not necessarily 
lead to the conclusion that he conspired with the Communists. In 
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his statement Kadam stoutly denied that he had any concern with 
the conspiracy and asserted that he was working as a Trade 
Unionist. ‘There are, no doubt, several suspicious circumstances 


against him, but we think that the evidence falls short of establish- ' 


ing that he conspired to deprive His Majesty of his sovereignty. 

The learned Judge in dealing with this case has remarked as 
follows:— 

The case against Kadam accused rests, it will have been seen, 
largely om association and on the evidence as to how other members 
of the conspiracy regarded him. First of all we have it that he 
got in touch at an early stage with the Bombay Party. ‘There 
is nothing to show chat he pursued this very far or that he was 
ever actually accepted as a member .... He got into touch 
(with some Communists) and on the occasion of his visit to 
Cawnpore must also have met a number of other members of 
the conspiracy. . In association with Jhabwala accused he proceeded 
to organise a branch of the G.LP. Railwaymen’s Union at Jhansi 
and very shortly afterwards he started a Kisan Mazdur Sabha. 
This Sabha was not of course organised in association with mem- 
bers of the Workers and Peasants’ Party. 

The learned Judge then went on to point out the coincidence 
that within 6 months of his making enquiries from the Bombay 
party, and within a few months of coming into contact with mem- 
bers of that party, he should have started a Workers and Peasants 
organisation of his own. 

All the five assessors considered that the case had not been 
proved against Kadam. We have come to the conclusion that his 
case also is extremely doubtful. 

The accused who are being acquitted have themselves largely 
to thank for their prosecution. Their seditious activities and 
association with Communists created a natural suspicion that they 
were engaged in the conspiracy. 

The evidence on the record shows that Communists look upon 
the British Empire as the citadel of Capitalism and the main obstacle 
to the pro of the Proletarian revolution in the world. Possibly 
it was on this account that a determined attack was contemplated on 
India which was considered to be Britain’s most vulnerable spot. 
We have no hesitation in saying that the Government were fully 
justified in starting this prosecution which has resulted in a danger- 
ous conspiracy being broken up. : 

It has been strenuously argued by counsel for the accused that 
Government had initiated this prosecution for the purpose of 
suppressing “opinions, ideas and education”. This is a curious 
argument to advance on behalf of professed Communists. It has 
been abundantly proved in this case that it is essential for the 
success of the “Dictatorship of the Proletariat” that all ideas and 
opinions contrary to orthodox Communism must be sternly obli- 
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terated together with those unfortunates, who hold them. Further 
that all those who are tainted with the bourgeois vices of humanity, © - 
sentiment, or piety, and who might therefore object to this “obli- 
teration” policy, can not possibly be good Communists, and that 
in the “material” home of the Communists—‘spiritual” would 
not be the correct word—this policy is ruthlessly carried out. 


It can not be too clearly stated that in this case the Govern- 
ment has not prosecuted any one for his opinions. The gravamen — 
of the charge—which as regards a large majority of the accused has 
been proved—is that the accused have endeavoured to put their 
opinions into practice; the inevitable result of their action is that 
Ae have brought themselves within the scope of Section 121-A of 
the Indian Penal Code. 


It now remains to consider the question of sentences. 


It may be said that the object aimed at in the conspiracy was 
impracticable, one might as well say impossible, of achievement. 
The steps taken by the accused till their arrest was in one sense 
utterly puerile and could not be conceived to lead to any such 
serious consequences as the accused dreamt of. But one reason 
why nothing substantial was done by the accused was the alertness 
and strict vigilance of the Police, who were able to discover the 
conspiracy at an early stage and constantly watched the conduct 
of all the accused till their arrest. Even if there had been any 
chance of a partial success in rousing the peasants and workers, that 
was completely frustrated by the effective counter-action adopted 
by the highly efficient police. The detection of this conspiracy 
was a diffcult matter, and it is very creditable to the Criminal 
Investigation Department that, in spite of every attempt having 
been made by the accused to conceal their designs and to cover 
up their communications and correspondence, the police managed © 
to find out practically everything that the accused did or that 
passed between them. 


When a seditious appeal is made to illiterate and ignorant 
workers and peasants, organised propaganda and work carried on 
among them, particularly during strikes, and when inflammatory 
speeches are made, it is not possible to look upon such conduct 
merely with contempt on the ground of its futility. Such a course 
of action might well lead to a serious general strike, a widespread 
breach of the public peace and bloodshed. We must therefore take 
a serious view of the offence of conspiracy committed by the 
accused whom we find guilty. In ordinary cases we would have 
no hesitation in inflicting long terms of imprisonment on the leading 
members of such a conspiracy. i 

But there is one circumstance in favour of the accused which 
cannot be ignored. The learned Sessions Judge was of course 
aware of it, but we have not been able to find any reference to it, 
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and counsel for the parties have not been able to draw our atten- Canam 
tion to it anywhere in the judgment. He does not seem to have 755 
imposed the sentences on the accused after taking into account  —— 
‘the outstanding fact that all of them, except Hutchinson, were Jxaswatas 
arrested in March 1929, Hutchinson was arrested in June of that | 
year, and that, but for the short periods during which only some 
of them have been admitted to bail, they have remained in jail for Sulaiman, C. J. 
all this time. We have already commented upon the duration of 
the proceedings. No doubt that was due to various causes, but 
the fact remains that for all this period these accused have been 
in jail and have been under the strain of this lengthy trial. We 
feel that it is only just that this circumstance should be borne in 
mind and the sentences passed on the accused reduced on that 
account. We further think that, having regard to the limited 
scope within which the activities of the accused were confined, 
the scale of the sentences passed by the learned Sessions Judge is 
much too high. 

As regards individual accused, we may say that the period 
during which Adhikari was in India before his arrest was very 
short. Ajudhia Prasad was a lascar who was used principally as 
the messenger for carrying letters to and from Spratt and Bradley 
accused came out to this country from England with the express 
purpose of carrying on their propaganda and have taken an active 
part in the various activities mentioned by us throughout 
their periods of stay in this country. But the sentences of 
transportation passed on them instead of penal servitude, are 
illegal and contrary to the provision of Section 56 of the Indian 
Penal Code. Muzaffar Ahmad, Dange and Usmani were pre- 
viously convicted in the Cawnpore conspiracy case and sentenced. 
The other accused, namely, Ghate, Joglekar, Nimbkar, Mirajkar, 
Sohan Singh Josh, Majid and Goswami stand more or less on the 
same footing so far as the gravity of the offence committed is 
concerned, Chakravarty and Shamsul Huda stand lower in the 
scale. 

After examining their cases and considering the reasons given 
by the learned Sessions Judge for the heavy sentences imposed by 
him upon them, we think that, having regard to all the circums- 
tances of the case, it would meet the ends of justice to impose 
considerably reduced sentences. 

It is commonplace to observe that the theory of punishment is 
based upon: (s) the protection of the public; (b) the prevention 
of crime; and (c) the reformation of the offender. But even 
commonplaces require restatement occasionally as in practice these 
principles are sometimes forgotten. 

In the case of political offences, arising out of the beliefs of 
the accused, severe sentences defeat their object. In practice-such 
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Canal sentences confirm the offenders in their beliefs and create other ` 
offenders, thus increasing the evil and the danger to the public. 


— We are satisfied that the sentences imposed in this case by the 
ere Trial Court are calculated to defeat the purpose of punishment. 
Eurraoa We hope that the sentences we impose will have the opposite effect. 

—— ___ If they do not, and the present offenders prove incorrigible, it - 
Salamen, CIs may be necessary in the public interest to curtail their ‘activities 
for lengthy periods. 

We accordingly order that the appeals of Ajodhia Prasad, 
P. C. Joshi, Basak, Adhikari and Shams-ul-Huda be allowed to this 
extent that their convictions under Section 121A I. P. C. be main- 
tained, but that their sentences be reduced to the terms already 
undergone by them. Consequently they shall be released forth- 
with from jail. 

As regards the appeals of Muzaffar Ahmad, Dange and 
Usmani, we order that they be allowed so far that their convictions 
under Section 121A I. P. C. be maintained but their sentences be 
and are hereby reduced to 3 years R. I. each. They shall accor- 

“dingly serve out the remainder of their sentences in jail. 


As regards the appeals of Ghate, Joglekar, Nimbkar, Bradley, 
Mirajkar, Sohan Singh Josh, Majid and Goswami, we allow them 
to this extent that we order their convictions under Section 121A - 
I. P. C. to be upheld, but we order that their sentences be reduced 
to one year R. I. each. They shall accordingly serve out the 
balance of their sentences in jail. : 

As to the appeal of Spratt, we maintain his conviction under 
Section*121A I. P. C. but order his sentence to be reduced to 2 
years R. I. He shall accordingly serve out the remainder of his 
sentence in jail. 

As to the appeal of Chakravarti, we likewise partly allow it 
inasmuch as we order that his conviction under Section 121A I. 
P. C. be maintained but as to his sentence we order it to be reduced 
to 7 months R. I. He shall accordingly complete his term of 
imprisonment in jail. 

And lastly we order that the appeals of Desai, Hutchinson, 
Mitra, Jhabwala, Sehgal, Kasle, Gauri Shanker, Kadam and Alve, 
be allowed, their convictions and sentences under Section 121A 
I..P. C. be set aside and that they be set at liberty forthwith. ‘The 
first eight persons being already on bail need not surrender. The 
last shall be released from jail. 


The bail bonds of those who are not to surrender are hereby 
cancelled. 
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Ordinance X of 1932, Sec. 17 read with Sec. 21 of Ordinance II of 1932 | 


and Sec. 80(2) of Ordinance X of 1932—Crimina] Lew Amendment 
Act, 1908, Sec. 17, Sub-sec. (2)—Charges fremed under—Stey of 
proceedings obtalned by accused before leading evidence—Ordinences 
automatically expired—Act 23 of 1932—Promulgation of—Sec. 17 
of Ordnance X of 1932 nat included in its provisions for continuance 
of trials—W ben trial cannot be continued on the first cher ge—General 
Clauses Act, Sec. 6—Applicability of. 

Accused was charged under two heads: (1) cae by writing 2 
letter, he disobeyed a certain order of the District Magistrate and 
was guilty of an offence under Section 17 of the Ordinance X of 
1932 read with Section 21 of Ordinance II of 1932 and Section 
80(2) of Ordinance X of 1932 and (2) that having assisted in 
the management of an unlawful association and encouraged dis- 
obedience of orders of lawful authority by writing the said letter, 
he committed an. offence under Section 17, Sub-section (2) of 
the Criminal Law Amendment Act, 1908. Before leading any 
evidence in defence, accused approached the Sessions Judge for 
revision but he declined to interfere. Accused then successfully 
applied to the High Court for stay of proceedings. Meantime both 
the Ordinances had lapsed by time. Act 23 of 1932, which had 
taken to some extent the place of the Ordinances, provided for the 
continuance of trials in respect of offences under certain 
Sections of Ordinance X of 1932 but Section 17 of the Ordinance 
was not included. 

Held, that by virtue of Section 6 of the General Clauses Act, 
the trial could not be continued on the first charge. 

It must be taken that the Legislature intended that trial of 
offences under Section 17 of Ordinance X should not be continued. 

Inasmuch as the Magistrate had not yet pronounced his opinion 
on the facts relating to the second charge and no appeal had been 
heard by the Sessions Judge, the High Court would not interfere 
in the matter. 

Jogendra Chandra Roy v. Superintendent of the Dum Dum 
Special Jail, A. I. R. 1933 Cal, 280 distinguished. . 


CRIMINAL REVISION from an order of BABU GANGA ere 
VERMA, Sessions Judge of Fatehpur. 
S. N . Seth for the applicant. 


M. Waliullab (Assistant Government Advocate) for the 
Crown. l 

*Cr. Rev. 709 of 1932 ` 
110 
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The following judgments were delivered: — 


SULAIMAN, C. J.—This revision has been referred to a Full 
Bench by a Division Bench because it was considered that it involved 
an important question of law requiring an authoritative pronounce- 
ment, 

It appears that after the promulgation of Ordinance No. U 
of 1932, called the Emergency Powers Ordinance, by the Governor- 
General, the same was extended to the United Provinces, and the 
Local Government extended its provisions to the districts of these 
Provinces, including Fatehpur, on January 9, 1932, and the power 
under Section 4 of the Ordinance was delegated by the Local 
Government to the District Magistrate of Fatehpur sometime ` 
before January 12, 1932. 

On January 12, 1932 the District Magistrate of Fatehpur issued 
a notice, called an order, to the applicant, Babu Bans Gopal, under 
Section 4 of the United Provinces Emergency Powers Ordinance 
No. I of 1932, prohibiting him from making any speech or insti- 
gating in any way non-payment of rents or attending any meeting 
and procession, and to abstain from all acts conducive to lead to 
any kind of disturbance or breach of public peace in Fatehpur 
district and not to go outside the confines of the Municipality 
without previous permission. ‘This notice or order was served on 
the applicant on January 13, 1932. 

On this very date, namely, January 12, 1932, the Criminal 
Law Amendment Act, 1908, was extended to the United Provinces. 
This was followed by an order of the Local Government dated 
January 15, 1932 deelaring the District Congress Committee of 
Fatehpur, among other bodies, to be an unlawful association within 
the meaning of the Criminal Law Amendment Act, 1908. 

One Madan Mohan was arrested at a public meeting, which 
was being held at Bindki in the district of Fatehpur on January 21, 
1932, and a document, Ex. D, is said to have been recovered from 
his person. ‘This purported to bear the signature of the accused 
Bans Gopal and was addressed to a person named Sheo Shankar but 
bore no date. In consequence of the discovery of this document 
the accused, B. Bans Gopal, was arrested and ultimately prosecuted. 
The case before the Magistrate came up about March 1932 and 
was going on when Ordinance No. I of 1932 expired on July 3, 
1932. Before the expiry of this Ordinance: No. X of 1932 came 
into force on June 30, 1932. 

After recording the evidence for the prosecution the Magistrate 
framed two charges against the accused—one under Section 17 of 
Ordinance X of 1932 read with Section 21 of Ordinance II of 1932, 
and Section 80(2) of Ordinance X of 1932, charging him that in 
spite of having been ordered to abstain from all acts conducive to 
lead to any kind of disturbance or breach of public peace, he 
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committed such an act by sending the letter, Ex. D, in which he Camanat 
encouraged disobedience of orders of lawful authority etc. Saas 
The second charge is that the accused assisted in the manage- 
ment of an unlawful association, namely, the ‘District Congress Bans Gopar 
Committee of Fatehpur” and encouraged disobedience of orders of ILSR 
lawful authority etc., by writing the letter Ex. D, and committed 5> 
an offence under Section 17, Sub-section (2) of the Criminal Law Sleda», C. J. 
Amendment Act, 1908. 
The accused was called upon to enter upon his defence after 
the framing of the charge, but before leading any evidence in 
defence he went up in revision to the Sessions Judge who declined to 
interfere. He then came up to this Court and applied for a stay 
of the criminal proceedings. The revision was admitted and the 
proceedings were stayed and have remained stayed for all this time. 
Two main points are urged in this revision before us. The 
first is that no charge could be framed under Ordinance No. I of 
1932 after the said Ordinance had expired, and the second is that 
there is no legal evidence on the record to show that the District 
Congress Committee of Fatehpur existed on the material dates and 
that accordingly no charge could be framed. There was another 
point taken that Section 80(2) (c) of Ordinance No. X of 1932 
was mira vires of the Governor-General of India inasmuch as in 
effect it extended the period of six months during which the pre- 
vious Ordinance could have remained in force, but this ground 
has not been pressed before us. 
In my opinion there is considerable force in the first conten- 
tion. According to the English law, as a general rule, unless there 
is some special provision to the contrary, after a temporary Act 
has expired no proceedings can be taken upon it and it ceases to 
have any further effect. It would follow that an offence committed 
against a temporary Act must be prosecuted and punished before 
the Act expires, and as soon as the Act expires any proceedings 
which are being taken against a person will ipso facto terminate (see 
Craies on Statute Law, 3rd edition, p. 342). A distinction also seems 
to have been drawn between an Act which is repealed and a tempo- 
rary Act which expires, but this difficulty was removed to a consi- 
derable extent by the passing of the Interpretation Act of 1889. 
In England there is also the Acts of Parliament Expiration Act, 
1808, which to some extent meets the difficulty caused by an offence 
being committed between the expiration of a previous Act and 
the coming into force of the new Act, which professedly continues 
the operation of the first Act. 
Similar to the provision of Sectien 38 of the English Interpre- 
tation Act we have Section 6 of the General Clauses Act, 1897, 
under which when an Act repeals any previous enactment, the 
repeal does not revive anything not in force or existing at the time 


1933 








878 HIGH COURT [1933] 


of the repeal, or affect the previous operation of any enactment 80 
repealed or anything duly done or suffered thereunder; or aftect 
any right, privilege, obligation or liability acquired, accrued or 
incurred under any enactment so repealed or affect any penalty, 
forfeiture or punishment incurred in respect of any offence com- 
mitted against any enactment so repealed; or affect any investiga- 
tion, legal proceeding or remedy in respect of any such right, pri- 
vilege, obligation, liability, penalty, forfeiture or punishment as 
aforesaid; and any such investigation, legal proceeding or remedy 
may be instituted, continued or enforced, and any such penalty, 
forfeiture or punishment may be imposed as if the repealing Act 
or Regulation had not been passed. Section 30 of the General 
Clauses Act, as subsequently amended, now makes the Act applica- 
ble not only to the Acts of the Governor-General, but also to the 
Ordinances made and promulgated by the Governor-General under 
the Government of India Act. Thus the General Clauses Act would 
certainly be applicable to the two Ordinances in question, but Sec- 
tion 6 is applicable to a case where a previous Ordinance has been 
“repealed” by a subsequent Ordinance or by a subsequent Act and 
would not necessarily apply tosa case where a temporary Ordinance 
automatically expires after the period during which it is in opera- 
tion is over. It follows that although Section 30 makes the Act 
applicable to the Ordinances, Section 6 has no application to such 
temporary Ordinances. Section 6 lays down that a penalty already 
incurred is not to be affected by the subsequent Act and that the 


i penalty may be imposed as if no repealing Act had been passed. 


Obviously this section has no reference to the order of a competent 
court which has already enforced a temporary Ordinance which is 
subsequently repealed. Once a person has been convicted and 
sentenced it is altogether immaterial whether an Act on which the 
order of the court was based expires or is subsequently repealed. 
The continuance of the punishment is not in consequence of the 
operation of Section 6 any longer, but is by virtue of the order 
of a competent court though it was based on the Act before it was 
repealed. 

The learned Assistant Government Advocate has relied on the 
case of Jogendra Chandra Roy v. Superintendent of The Dum Dum 
Special Jail! in which a Bench of the Calcutta High Court at page 
281 thought that although the provisions of Section 6 of the General 
Clauses Act do not apply in terms to the case of a temporary statute, 
the term of which has expired, it may reasonably be contended that 
they merely give a statutory expression to a rule of construction 
which was already in existence and which applied with equal force 
to statutes that had been expressly repealed and to temporary 
statutes the terms of which had expired. In that case the question 
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was whether an accused person who-was undergoing a sentence of Canonat 
imprisonment in consequence of his conviction under an Ordinance, 7, 
which had subsequently expired, should be let off. It seems that 
the point was not argued before the Bench that the continuance of Bans Gora 
the sentence was a result of the order of the court and not the . 
applicability of Section 6 of the General Clauses Act. 


When dn offence is committed under a temporary Ordinance 
which is subsequently repealed before the accused has been com- 
mitted, there is obviously considerable difficulty in convicting him 
` even if a subsequent Ordinance incorporates that very offence, 
provided there is no provision therein for the continuance of pre- 
vious proceedings. He cannot be convicted under the relevant 
section of the old Ordinance because at the time the court is to 
pass its order that Ordinance has ceased to exist. He cannot ` 
be convicted under the corresponding section of the new Ordinance 
because no offence was committed while this Ordinance has been 
in force. It is to avoid such an anomaly that there is a practice to 
have a clause in the new Ordinance which would ensure the 
continuance of proceedings already taken under the previous Ordi- 
nance. It is noteworthy that in Section 80(2)(c) of Ordinance 
No. X of 1932 express provision was made that the new Ordinance 
shall operate to confer 2 power to continue a trial or proceeding 
under any provision of any of the Ordinance specified in Sub- 
section 1, which was pending at the time of the expiry of the said 
Ordinances as if such trial or proceeding were a trial or proceeding 
begun under the corresponding section of the new Ordinance. 
This provision was quite general and would have kept alive all legal 
proceedings and trials started under any of the Sections of the 
former Ordinance. But when this latter Ordinance was about to 
expire the Governor-General did not issue a fresh Ordinance 
embodying any provision similar to Section 80(2)(c). In place 
of it the Criminal Law Amendment Act No. 23 of 1932 was passed 
which contained a somewhat similar provision in its Section 20, 
but that provision was very much restricted-in its scope and it laid 
down that any person accused of the commission of an offence 
punishable under certain specified sections of Chapter 6 of the 
Special Powers Ordinance of 1932 (No. X) may notwithstanding 
the expiry of the said Ordinance be tried and punished as if such 
offence were punishable under or by reason of the corresponding 
enactment of the new Act. It is to be noted that there was no 
reference to any of the other sections of the Special Powers 
Ordinance. 

The first charge is in respect of an offence committed under 
Section 17 of Ordinance No. X of 1932 read with Section 21 of 
Ordinance II of 1932 and Section 80(2)(c) of Ordinance X of 
1932, which are not sections in Chapter 6 referred to in Section 20 
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of the Criminal Law Amendment Act. It is therefore clear that 
although the legislature has specifically provided that trials under 
the specified sections should be continued, the Act is silent as regards 
trials under any of the other sections. 

The legislature must be presumed to be aware that Section 6 
of the General Clauses Act was inapplicable to Ordinances which 
expire automatically, and so trials under those Ordinances would 
not have been protected by Section 6. It was thought fit to provide 
that trials under certain specified sections should be continued and 
completed in spite of the fact that the Special Powers Ordinance 


“has expired. The necessary implication is that the ordinary rule 


which makes it impossible to convict a person under a section of 
an Ordinance of a temporary Act which has expired, prevails as 


- regards sections not specified in Section 20 of the Criminal Law 


Mukerji, J. 


Amendment Act. It necessarily follows that it is impossible now 
to proceed with the trial of the accused so far as charges framed 
under such sections of the Ordinance of 1932 are concerned. 

As regards the second point urged in revision it is contended 
that there is really no legal evidence on the record to show that 
the District Congress Committee in fact exists. No affidavit has 
been filed before us, and it is highly inappropriate at this stage to 
examine the evidence and decide whether there is any legal evidence 
at all. 

The learned advocate for the accused has urged that inasmuch 
as after the declaration that the District Congress Committee of 
Fatehpur was an illegal body there is no presumption that the 
accused, or for the matter of that, any other member of that body 
continued to be a member, it must be presumed that the District 
Congress Committee has ceased to exist, and that without a positive 
proof that it is continuing, no prosecution can go on. It is un- 
necessary to decide this point in this case, but I wish to guard 
myself against being understood to hold that in the absence of such 
positive proof there is presumption that a body which has been 
declared by Government to be illegal has in fact ceased to exist. 
I would, therefore, allow this revision in part and quash the criminal 
proceedings so far as the first charge is concerned, but not interfere 
with regard to the second charge. 


Mouxeryi, J.—The facts of the case have been stated at length 
by the learned Chief Justice and it is not necessary for me to state 
them again. Briefly, the applicant before us was charged before 
a Magistrate at Fatehpur under two heads. ‘The first charge against 
him was that having written a letter bearing no date, between 
January 16, 1932 and January 26, 1932 at Fatehpur, he disobeyed 
a certain direction given to him by an order dated January 12, 
1932 by the District Magistrate of Fatehpur. It is said that by 
writing that letter the applicant contravened the law as laid down 
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in Section 21 of Ordinance I of 1932 and Section 17 of Ordinance 
X of 1932. 

The second charge against the applicant was that by writing 
the aforesaid letter he committed an offence under Section 17 (2) 
of the Indian Criminal Law Amendment Act, XIV of 1908. 

The Magistrate has not yet decided the case but as soon as the 
charge was framed the applicant went before the Sessions Judge 
with an application to revise the proceedings. ‘The learned Sessions 
Judge having refused to interfere, the applicant came up before 
this Court and the matter has ultimately come before a Full Bench 
having regard to the importance of the question raised. 

The first and the most important point for decision is whether 
the prosecution should now continue having regard to the fact that 
both the Ordinances Nos. I and X of 1932 have expired. ‘The 
contention for the applicant is that the trial is now impossible 
having regard to the present state of the law. 

Section 6 of the General Clauses Act of 1897 does not apply 
to Ordinances which have expired by lapse of time. Section 6 
read with Section 30 of the General Clauses Act applies to Acts and 
Ordinances which have been repealed. ‘That is not the case here. 
No Ordinance has been repealed, the Ordinances mentioned have 
expired by lapse of time. Thus by virtue of Section 6 of the 
General Clauses Act ‘the trial cannot be continued. 

Act 23 of 1932 which received the assent of the Governor- 
General on December 19, 1932 has taken to some extent the place 
of the expired Ordinances. This contains a provision that in 
respect of certain offences specified in Section 20, notwithstanding 
the expiry of the Ordinance (Ordinance X of 1932 which per- 
mitted the trial of offences committed under earlier Ordinances 
after their expiry) trial may be continued and the accused person 
may be punished. But this Section 20 makes no mention of an 
offence under Section 21 of Ordinance No. I of 1932 or Section 
17 of Ordinance No. X of 1932. It follows that the legislature 
never meant that trials for offences committed under the provisions 
of law other than those mentioned in Section 20 of Act 23 of 
1932 should be continued. 

In this view the trial on charge No. 1 of the applicant should 
not be continued. 

On the second charge we have been told that there is no 
evidence on the record sufficient for a conviction of the applicant. 
Although this Court has very great powers in respect of criminal 
trials it has never been deemed desirable that the High Court 
should sift evidence and arrive at a conclusion one way or the other 
as to whether an offence has been committed or not, where the 
Magistrate has not yet pronounced his opinion on the facts and 
no appeal has been heard by the Sessions Judge. On this ground 





King, J. 
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I would decline to interfere with the trial of the applicant on 
charge No. O. I would not express any opinion as to the correct- 
ness or otherwise of a Bombay case—Emperor v. Shripad Ram- 
chandra Jog? cited by the learned counsel for the applicant. It 
may lay down a good law, it may lay down a bad law, it may be 
applicable to the facts of the case or it may not be applicable, 


. the question not having been raised before us, I have not considered 


the situation. 

I entirely agree with the order proposed to be passed by the 
learned Chief Justice. 

Kine, J.—I also agree. The first charge against the applicant 
is in respect ofan offence under Section 21 of Ordinance No. I 
of 1932 read with Section 17 of Ordinance X of 1932. As both 
these Ordinances have now expired, the question is whether the 
trial can proceed on the basis of this charge. Section 6 of the 
General Clauses Act, 1897, does not apply because the Ordinances 
in question have not been repealed but have expired automatically. 
Section 20 of the Criminal Law Amendment Act of 1932 has 
made express provision for the continuance of trials in respect 
of offences under certain specified sections of Ordinance No. X 
of 1932 but Section 17 of that Ordinance is not included amongst 
the sections specified. In my opinion this is conclusive as show- 
ing the intention of the legislature that trials for offences under 
certain sections of Ordinance X should be continued, notwith- 
standing the expiration of that Ordinance but that trials for 
offences under other sections of that Ordinance, which are not 
specified, should not be continued. The maxim of interpretation 
“Expressio unius est exctusio alterius” is clearly applicable. We 
must take it that the legislature intended that the trial of offences 
under Section 17 of Ordinance X should not be continued. 

As regards the second charge I think it is unnecessary, and 
indeed improper, to express any opinion at the present stage. It 
remains to be seen whether the accused can be proved to have 
assisted in the management of an unlawful association and I ex- 
press no opinion on that point. 

By THE Court—This revision is allowed in part and the 
prosecution under the first charge is quashed without interfering 
with the trial under the second charge. 

Let the record be returned. 

Revision allowed in part 
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EMPEROR* 


Criminal Procedure Code, Sec. 110—Conviction snder—When illegal March 22 
—Section inapplicable to cases where offence has been committed. ee 

Sec. 110 of the Criminal Procedure Code, being’ preventive. VTT 

Section, cannot be used to punish accused persons for offences that 

have been committed but to prevent them from committing 

offences which they are by their nature or habit likely to 

commit. ae 
Where applicant was convicted under Sec. 110 Cr. P. C. on 

the ground that the police had reported that there was general 

‘reputation that applicant who was a mill-owner, was habitually 

stealing electric current, that he associated with other mill-owners 

who had been convicted for theft of, electricity and were suspects 

and thieves and that he was hazardous to the public, beld, that 

the proceedings under Sec. 110 were wholly illegal. > 


CrimoInaAL Revision from an order of .K. K. Nayar ESQ., 
Magistrate, First Class of Khurja. 
M. A. Aziz for the applicants. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. : ; : 
The following judgment was delivered by . 
KENDALL, J.—The application made by the two applicants is Kendell, J. 
that the proceedings instituted against them under Section 110 
of the Code of Criminal Procedure may be quashed. On December 
10, 1932, the Sub-Divisional Magistrate of Khurja issued a notice 
to the two applicants in the following terms:— 
Whereas report has been received from Sub-Inspector in charge 
Police Station Khurja that you Syed Jafar Husain, son of Mr. 
Abbas, caste Sayed, Mohalla Kot and Lokman Das, son of Kishori 
Lal, Vaish, Mohalla Pirzadgan Khurja, or the owners of a Flour 
Mill run with electricity in which both of you are partner. There 
is general reputation that you in collusion with Mr. Charter, 
former Electric Engineer, habitually steal electric current and use 
such stolen current, whereby loss is sustained by the public; that 
you associate with Nathi Mal etc., owners of other firm: (flour 
Mills) who have been convicted for theft of electricity and with 
Abdul Rahman, a suspeét and a thief. ‘Whereas your remaining at 
liberty is dangerous to the public, notice is hereby given to you to 
show cause why both of you he not ordered to execute personal 
bond in Rs.1,000 and two reliable sureties of zamindars and income- 
tax payers of Rs. 1000 each to remain of good behaviour for a 
period of one year. i 
*Cr. Rev. 941 of 1932 : ; i 
111 l y 
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The application is supported by an affidavit showing that the 
applicants are men of some status, one of them being a Govern- 
ment ioner and both of them owners of Flour Mills, and that 
they i one of their Mills supplied with electric power since 
July 7, 1931, but that finding that the meter supplied by the 
Electric Company apparently showed an excessive consumption 
they applied to have the meter tested, whereupon’ another meter 
was supplied which showed a still higher consumption, .and that 
the applicants applied several times after that to have the meter 
tested and later applied to the District Magistrate for early refund 
of excess charges and finally closed their Mill on October 1932. 

There are other statements in the affidavit to suggest why 


. these unusual proceedings have been taken, but with these I am 


not at present concerned since the point has been taken on behalf 
of the applicants that the proceedings are not in accordance with 
law. 

Under Section 110 of the Code of Criminal Procedure a 
competent Magistrate who receives information that any person 
within the local limits of his jurisdiction ‘is by habit a robber, 
house-breaker or thief’ may call on such person to provide security 
in the manner set forth in the subsequent sections. In the present 
case, according to the notice, the Magistrate received from the Sub- 
Inspector a report to the effect that the applicants ‘in collusion 


` with Mr. Charter, former Electric Engineer, habitually steal electric 


current and use such stolen current’. Section 110 is one of the 
sections of Chapter VII, which comes under Part IV of the Code 
of Criminal Procedure, i.e., the part devoted to the ‘prevention of 
offences’ and it is clear enough for this reason alone, if it had not 
been held in many decisions of this and other High Courts, that 
these preventive sections are not intended to be used to punish 
accused persons for offences that have been committed, but to 
prevent them from committing offences which they are by their 
nature or habit likely to commit. If the applicants could be shown 
to be in the habit of stealing electric current, the way to prevent 
them from committing such an offence would appear to be very 
simple, viz., to disconnect their supply, instead of going through the 
cumbersome proceedings of a law court which, in this case, would, 
according to the affidavit, involve the examination of the Collector 
of Bulandshahr and a number of other officials and a long list of 
witnesses for the prosecution. ‘The question before me, however, 
is not whether the procedure is cumbersome and unnecessary but. 
whether it is legal. Ifa competent Magistrate receives information 
that a person is by habit a thief he may undoubtedly proceed under 
the section, and no doubt it would be argued (and in fact it has 
been argued by Dr. Waliullah on behalf of the Crown) that a 
person who habitually steals electric current is by habit a thief. I 
am not, however, able to conceive how it would be possible to prove 
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that a person is habitually a stealer.'of electric" current, without 
first proving that he. has. actually ‘stolen electrié current, and if 
the applicants have stolen electric current they. should obviously 
have been prosecuted for that offence. No doubt it has ‘been 
provided in Clause (4) of Section 117 of the Code of Criminal 
Procedure that the fact that a person is a habitual offender -may 
be proved by evidence of general repute, and this is probably what 
the Magistrate had in mind when issuing his notice to the effect 
that ‘there is general reputation’ that the applicants steal electric 
current. But how such a matter could possibly be proved by 


general repute has not been explained. A man who is by habit 


a thief in the ordinarily accepted sense of that term, a person, for 
instance, who picks pockets, steals grain from the fields or picks up 
trifles from shops and is generally dishonest, bears that reputation 
because it is within the personal knowledge of witnesses that such 
thefts have been committed and that the person concerned was in 
the neighbourhood when the theft was committed, and thus a 
reputation for dishonesty is acquired. Itis based on knowledge, 
though not necessarily on the sige knowledge, of the person 
who gives evidence. The knowledge, however, that electric ‘current 
has been stolen must be derived from some special and definite 
experience, and if anyone possesses that special and definite ex- 
perience, it must relate to some definite act of theft for which the 
ere could have been or could still be prosecuted. I have 
erefore examined the Police report on which the notice of the 
Magistrate was based and it is to the following effect:-— = 4 
Syed Jafar Husain, son of Mir Abbas Syed, residént of Mohalla 
Kot, and Lokman Das Vaish are residents of Khurja and own an 
electricity flour grinding mill. Both of them are partners in the 
mill and are reputed to have habitually committing theft of 
electricity current for the above mill with the connivance of Mr. 
Charter the then Resident Engineer. They are habitual thieves 
of electric current; and been habitually receiving stolen current 
. knowing it as such; and associate with Nathi Mal and other mill 
owners, who have been ‘convicted of electric ‘theft as well as with 
‘ Mr. Charter, and Abdul Rahman, a bad character and thief. 
‘They are hazardous to the public of Khurja. 
But, as I have already said, if the applicants have stolen electric 


‘current they should be prosecuted for a definite offence. When 


the Police report speaks of their being “reputed” to have been 
habitually committing theft of electric current, and when the 
Magi te repeats the phrase in his notice, what’ is really meant 
is that they are “suspected” of stealing the current, and the only 
reason for not prosecuting them for a definite offence appears to 
be that the evidence is not-sufficient. It is true that the notice 
goes on to say that it is issued among other reasons because the 
applicants associate “with the owners of other Flour Mills who have 
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been convicted for theft of electricity,” but that in itself could not 
conceivably be held to justify proceedings under Section 110. 
There is the addition that the applicants associate with Abdul 
Rahman, a suspect and a thief, but if Abdul Rahman is really a 
habitual thief and a person of such a kind as those against whom 
proceedings under Section 110 are ordinarily taken, it ‘is scarcely 
credible that he should have been thrown in at the end of the 


' notice in this way among these alleged stealers of electric current, 


and the applicants may well complain that if they are really being 
asked to- defend themselves against the charge of being intimate 
with Abdul Rahman, that should have been a matter for a separate 
proceeding altogether, and should not have been mixed up with 
the cast in which the main charge undoubtedly is that the applicants 
are in the habit of stealing electric current. 

The report that the applicants are hazardous to the public 
appears from the report to be based entirely on their alleged theft 
of electric cufrent, and if they have been stealing electric current 
that no doubt is 2 wrongful loss to the Electric Company, but to 
describe it as hazardous to the community is a misuse of language. 

I am forced to the conclusion therefore that the proceedings 
in the form they have taken are quite illegal, and that Section 110 
cannot be used on the information referred to in the report of the 
Police “and the notice of the Magistrate. I cannot of course Bay 
anything as to the merits of the case beyond what these documents 
disclose, but the Magistrate is advised to consider whether there is 
any definite evidence for the actual theft of electric current, and if 
so to take proceedings according to law to prosecute the applicants 
for that offence. In any case the present application must be 
allowed, and I therefore direct that the proceedings be quashed and 
that the notice under Section 110 of the Code of Criminal Procedure 
issued to the applicants be cancelled. . 


MUHAMMAD ABDUL JALIL KHAN 
AND ANOTHER (Defendants) 
Versus 
MUHAMMAD ABDUS SALAM KHAN (Plaintiff) * 
Co-sherer—Property beld as  tenants-in-common—Co-sherer excluded 
from enjoyment of bis share—Entitled to sue for use end occupation 
of bis share—Snit for partition—W ben necessary, 

A co-sharer who is ousted and excluded from the enjoyment 
of his share in the property held by him and others as tenants-in- 
common is entitled to maintain a suit for use and occupation of 
his share from which he has been excluded by other co-sharers, 
Swen Tee v. Ma. Ngwe, 32 I. C. 630 and Jagar Nath Singh v. 
Jat Nath Ssngh, I. L. R. 27 All. 88 referred to. 


*F. A. 457 of 1929 
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If two co-sharers own a house andone of them realizes its CL 
entire rent, there is no reason why the one realizing the rent should — 
not be compelled to pay the share of the; other without a partition ae? 
being effected. oo me isdi Jai 

Where different co-sharers have without force or fraud ‘been v. 
in peaceful and exclusive possession of different portions of joint ABDUS SALAN 
properties for a time sufficient to raise the inference that their. 
separate possessions originated in some mutual understanding, 

_ that arrangement cannot be disturbed either by a suit for joint 
possession or one for compensation for use and occupation. In 
such a case the only remedy left would be a suit for partition. 

FIRST APPEAL from a decree of MAULVI SYED NAWAB Hasan, 
Additional Subordinate Judge of Aligarh, - 

K. N. Katju and N. A. Sherweni for the appellants. 

A. M. Khwaja and C. B. Agarwal for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of Sx/swes, C. J. 
a suit instituted by the plaintiff which has been partially decreed 
by the court below. i 

The plaintiff-respondent and the defendants-appellants are 
three brothers. They are joint owners of the five properties, ' 
situate in Aligarh, detailed in the plaint. Each of the three 
brothers owned one-third share in ; i 

Property No. 1 is a pucca residential] house, while properties 
Nos. 2 to $ are kutcha buildings known as ekbatas. 

The plaintiff, in his plaint, stated that during the period of 
three years from June 1, 1925 to May 31, 1928, the plaint pro- 
perty had been in use and possession of the defendants, that pro- 
perties Nos. 1 and 2 could be let at about 300 per mensem, and 
that therefore he was entitled to recover from the defendants a 
sum of Rs.100 monthly as compensation for the use and occupa- 
tion of his one-third share of these two properties. As regards 
properties Nos. 3 to $ the plaintiff alleged that the defendants had 
been letting them out and had realized rents therefor, and he, 
therefore, claimed to recover his one-third share in the same. 

The defendants contended that the plaintiff was not entitled 
to get compensation in respect of properties Nos. 1 and 2. The 
properties Nos. 3 to $ had been -in wretched and ruinous condition 
and had been mostly unoccupied, that though some portion there- 
of had been let on rent on some occasion yet the income had been 
hardly sufficient to meet the cost of repairs. It was also pleaded 
that the parties owned several properties jointly, and therefore a 
suit in respect of profits of some of them only was not main- 
tainable. ; 

The plaintiff had claimed a sum of Rs.5,047-14. The learned 
Subordinate Judge -has made a decree for Rs.2,913-8. . The defen- 
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Crm dants have preferred this appeal. 

ean. Before proceeding any further we may point out here that the 
learned counsel for the appellants on the authority of the ruling 
Asor Jaxx. reported in Swan Tee v. Ma. Ngwe’ contended before us that one 
É co-sharer could not sue another for use and occupation of property 
held by them as tenants-in-common. We find that the two 
Sslemes, C. J. learned Judges of the Burma Chief Court in the above-mentioned 
case held that “a suit for use and occupation by a co-owner against 
another co-owner will not lie”. We find ourselves unable to 
agree with this view when so broadly stated. We see no valid 
ground for holding that a co-owner cannot sue another co-owner 
for use and occupation when the former has been ousted and has 
been excluded from the enjoyment of his share in the -property 
held by them as tenants-in-common. It is the right of each and 
every co-owner to enjoy the property in common with other co- 
owners and as soon as that right is denied or a co-owner 1s pre- 
vented from enjoying the property like other co-owners, he has a 
cause of action for recovering compensation for use and occupa- 
tion of his share from which he was excluded. Another ruling 
cited by the learned counsel for the appellants is the one reported 
in Jager Nath Singh v. Jai Nath Singh’. The learned counsel 
for the appellants relies on the following observation in the 

judgment of STANLEY, C. J. at page 90:— 

It appears to me that if co-sharers desire to sue a co-sharer who 
is in occupation of joint property and who has not obtained 
possession illegally, the only course open to them is to apply for 
and obtain partition. 

It was argued by the learned counsel for the appellants that 
so long as there is no partition, a co-owner cannot sue another for 
the use and occupation of the joint property. In our opinion, the 
rule cited above lays down no such proposition, because after the 
above quoted sentence we find the following:— 

It is true that the co-sharer in possession must account to the 
other co-sharers for the profits of the land of which he is in 
exclusive physical possession. 

So long as the partition does not take place, we think the co- 
sharer in exclusive possession is liable to account for profits to the 
other co-sharers. The facts of the case in the above quoted ruling 
of the Allahabad High Court were different. There on the death 
of a tenant of a land which was the property of four persons 
jointly, one of the co-sharers took possession of the tenant’s 
holding and commenced to cultivate it himself. The remaining 
co-sharers sued to recover physical possession. The court held 
that the only relief which the plaintiffs could get was a declara- 
tion that they were joint owners and entitled to ask the co-sharers 
in possession to account for profits. The court found that it was 

132 L C. 630 "L L R 27 All 88 
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not a case in which one co-sharer has taken “illegally” the possession 
of some land to the exclusion of the other. In the ‘case before us, 
however, the facts are different. If the plaintiff could establish 


— 


CNL 
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rs 


that he was prevented from the use of his one-third share by the Armour Jan 


defendants, then his ouster would be an “illegal” act on the part 
of the defendants which would entitle him to claim compensation. 


f. 
AnADUS SALAM 


——— 


Another case on which reliance was placed on behalf of the appel- Sxtetmes, C. J. 


lant is Basents Kumari Dasyd v. Mohesh.Chendra Shabu.’ -That 
case, in our opinion, -does not help the appellants. It was held 
that “sole occupation of different parcels of land by different co- 
sharers according to their convenience does not constitute ouster 
of the others and that “ouster” must mean dispossession of one 
co-sharer by another where a hostile title was set up by the latter, 
and where the occupation of the latter is not consistent with joint 
ownership.” It is clear that this ruling would not apply to a case 
where a-co-sharer could show that he has been ousted from the 
enjoyment of a house by another co-sharer. In such a case the 
occupation of a co-sharer in possession would not be consistent 
with “joint ownership”. After a consideration of the ruling cited 
above by-the learned counsel for the appellants, we are of opinion 
that the contention that a co-owner cannot sue another co-owner 
for compensation for use and occupation of property held by them 
as tenants-in-common even if he is excluded from the enjoyment 
of his share is not correct and cannot be accepted. We hold that 
2 co-sharer who is ousted and excluded from the enjoyment of his 
share in the property held by him and others as tenants-in-com- 
mon is entitled to maintain a suit for use and occupation of his 
share from which he has been excluded by other co-sharers. Nor 
do we agree with the argument that one co-sharer cannot sue an- 
other for his shares for the profits in the property which one of 
them -might -have realized and that his only remedy is to sue for 
partition. If two co-sharers own a house and one of them realizes 
its eritire rent, there does not seem to be any reason as to why the 
one realizing the entire rent should not be compelled to pay the 
share of the other. We would like to add however that the case of 
co-sharers holding various parcels in joint zamindari held by them 
as tenants-in-common for the sake of convenience would stand 
on a different footing. Where different co-sharers have without 
force or fraud been in peaceful and exclusive possession of different 
portions of joint properties for a tithe sufficient to raise the infer- 
ence that their separate possessions originated in some. mutual 
understanding, that arrangement can not be disturbed either by 
a suit for joint possession or one for compensation for use and 
occupation. In such a case the only remedy left would be a suit 
for partition. : . 
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PoE It is a common ground between the parties that properties 
— Nos. 1 and 2 have never been let on rent. 
1933 The first question which we have to determine is whether the 


Amv, Jaxx, Plaintiff can claim any compensation from the defendants in res- 
v. pect of properties Nos. 1 and 2. The plaintiff, in paragraph 2 of 
Anbos Satam the plaint, states that “owing to partnership, the parties are in 
’ Sulaiman, C.J. legal possession of the said property which is however in use and 
occupation of the defendants.” The plaint is not happily worded 
but its perusal goes to show that the plaintiff claimed compensa- 
tion for use and occupation by the defendants Nos. 1 and 2 because 
he had been excluded from the enjoyment of his own share in 
them. The plaintiff went into the witness-box and stated on 
oath that he asked the defendant No. 1 to let him live in property 
No. 1 but the defendant No. 1 did not accede to this request and 
said that he would not allow the plaintiff to put up in the kothi 
because there was litigation going on between them. The plaintiff 
-also examined one Muhammad Mashud Ali Khan as his witness. 
He states that he was sent by the plaintiffs to the defendants to 
ask them to allow the plaintiff to live in the kothi but that the 
; ` defendants replied that as there was litigation between them and the 
plaintiff so they could not allow him (plaintiff) to live in the 
kothi. The learned Subordinate Judge has believed the evidence 
of the plaintiff and the above-mentioned witness. We do not 
see any reason for coming to a different conclusion. The learned 
counsel for the appellant wished to urge that in the plaint, the 
plaintiff had not set out a case of ouster from properties Nos. 1 
and 2. We cannot allow the appellants to argue this point, as it 
was not taken in the grounds of appeal. In the court below 
parties understood that the plaintiff was demanding compensation 
on the ground that he was excluded from the enjoyment of the 
properties Nos. 1 and 2 to the extent of his one-third share. Both 
parties produced evidence on the point and no objection was taken 
by the defendants that evidence about the alleged ouster of the -- 
plaintiff should not be allowed to go on record. In our Opinion’ ° 
the plaintiff has made out 2 case of ouster and, therefore, he is 
entitled to compensation in respect of properties Nos. 1 and 2. 
` About properties Nos. 3 to § the plaintiff in paragraph 4 of 

his plaint stated:— 

As regards properties Nos. 3, 4 and 5, the defendants are res- 
ponsible to pay the rent for the last three years, to the extent of 
one-third share as profits of his share. As far as the plaintiff has 
learnt from enquiry defendant No. 1 has received the entire 
amount. -f / 

‘If the plaintiff could prove this case, then, in our opinion, 
he would certainly be entitled to recover his one-third share in the 
rents realized by the defendants. ‘The question for consideration, 
arising out of the pleadings of the parties, was whether or no, the 
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defendants had realized the rents of properties Nos. 3 to $ during cam. 
the years in suit and if so what that amount was. The learned —— 
Subordinate Judge has not given a clear finding on this point. In  }?? 
his judgment he says: | l ABDUL JALIL 
As to the other three «betas (properties Nos. 3 to 5 also) I hold era rer 
that the question of their being let out on rent is beyond the mark. a 
They are all big abstas and I am sure that if jolly good care is Sleiman, C. J. 
taken of them, they can be easily let out at the rental of Rs. 54 
per mensem. The defendants’ mukhtar-i-am himself admits that 
the houses in “pachauriwala’ when they were in existence fetched 
the rent of Rs.25 to Rs.30 per mensem. But who is responsible 
for the present condition of these abatas? Nore, but the defen- 
dant 1 alone. Therefore, the plaintiff cannot be allowed to suffer 
- for the acts of defendant No. 1. 
Now, it will be clear from the pleadings that the question 
for consideration was what amount the defendants had realized 
as rent of properties Nos. 3 to 5. The learned Subordinate Judge 
has brushed aside this question and has held the defendants liable 
for the rénts which they might have realized because they did not 
look after the buildings properly. It is enough to say that no 
such case was set up by. the plaintiff in the plaint and so the court 
below was altogether wrong in holding the defendants liable simply 
on the ground that- they did not keep the properties in good 
repair. It was as much the duty of the plaintiff as that of the 
defendants to keep the premises in good repair. A suit for the 
recovery of the plaintiff’s share in the rents realized has been 
converted by the learned Subordinate Judge into a suit to recover 
damages because the buildings were not kept in good repair. The 
question for our consideration is whether the evidence produced. 
in the case goes to show what rents properties Nos. 3 to $ fetched 
during the three years in suit. On this point, the plaintiff in his 
evidence stated that these properties could fetch Rs.54 monthly. 
_ According to the evidence of Zakir Ali, an ex-servant of the estate 
of the plaintiff and defendants, properties Nos. 3 to 5 used to 
fetch much more than Rs.54 monthly. Mani Shanker, another 
witness of the plaintiff, says that he held on rent one of the three 
properties on rent at Rs.16 monthly for several years. On behalf 
of the defendants, their General Agent Muhammad Hanif was 
examined as a witness. He produced certain accounts in res 
of the incomes of these properties. But the learned Subordinate 
Judge has held that those accounts are fictitious and untrustworthy. 
According to the evidence of Muhammad Hanif, the rent of these 
properties used to be realized by the defendants Nos. 1 and 2. 
It was, therefore, thetr duty to keep regular accounts showing 
what the income has been. As they filed bogus accounts an. in- 
ference can be drawn against them that they do not wish to inform 
the court what rents son have been realizing during the years in 
112 i ; 
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Gyt guit. Under these circumstances we are justified in accepting 
i933‘ the statement of the plaintiff that the properties Nos. 3 to $ must 
——. have fetched at least Rs.54 monthly. 


AERES an In respect of properties Nos. 1 and 2 the learned Subordinate 

Anbvs n Sarme Judge has fixed the rent at the rate of Rs.150 monthly for the 
p of determining the amount which the plaintiff should get 

Seleimen, C. J. as his one-third share. About properties Nos. 3 to $, we are of 
opinion that the plaintiff’s statement that they could fetch at 
least Rs.54 monthly should be accepted. With reference to these 
cates the amount which the plaintiff should get on account of his 
one-third share comes to Rs.2,457. The learned Subordinate Judge 
has allowed the plaintiff interest on the amount due at the rate 
of Rs.1? ‘per cent per annum., We do not, however, think -that 
any interest should be awarded to the plaintiff. To this extent 
the appeal must succeed. 


The appellants urged that as they and the plaintiff owned 
several properties as tenants-in-common so the latter could not 
institute a suit to recover rents or compensation in respect of only 
some of them. We can see no force in this plea. The plaintiff 
was ousted in respect of two of them and he had a right to recover 
compensation in respect of those properties. As regards properties 
Nos. 3 to $ the defendants’ own evidence shows that they alone 
realized rents and there can be no doubt that the plaintiff could ask 
them to give his share in the rent realized. It was, of course, open 
to the defendants to show by their evidence that the entire income 
of properties Nos. 3 to $ had gone towards the repairs of other 
buildings owned by them as tenants-in-common and so nothing 
was due. But the defendants never attempted to prove a case of 
this kind. i 

For the reasons given above, we allow the appeal in part, 
modify the decree of the court below by dismissing the plaintiff’s 
claim for interest claimed by him. The decree in favour of the 
plaintiff for a sum of Rs.2,457 stands. He will get future interest 
on the amount decreed with interest at Rs.6 per cent per annum 
from the date of the suit till satisfaction. The parties will pay and 
receive costs in both the courts in proportion to their success and 
failure. 

Appeal allowed in part 
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RAS BEHARI LAL AND OTHERS 
l Versus 
THE KING-EMPEROR 
Trial by jary—Verdict given—Subsequently one juror proved to be nn- 
acquainted with language in which proceedings were condncted— 
Verdict bad—Conviction quashed. 
In a trial by jury on verdict given, it was afterwards alleged 
and proved on behalf of the accused that one of the seven jurors 
did not understand English, the language in which some of the 
evidence had been given and in which the addresses of counsel 
were made and the charge of the Sessions Judge was delivered. 
Held, that this defect could be proved by evidence of the juror 
himself or otherwise and completely vitiated the trial. The 
verdict must be set aside. _ There is a clear distinction between evi- 
dence of what takes place in the jury box and in the jury room and 
the evidence of what tzkes place in open court. 
APPEAL from a decision of the High Court of Judicature at 
Patna. 


D. N. Pritt, K.C. and C. Sidney Smith for the appellants. 

A. M. Dunne, K.C. and W. Wallach for the respondents. 

The following judgment was delivered by 

Lorp ATKIN—This is an appeal by special leave. The appel- 
lants were tried by the Sessions Judge of Patna, sitting with a 
jury of seven. ` They were found guilty by a majority verdict of 
six to one on charges of murder and rioting. Appellants Nos. 
1—7 were sentenced to death and No. 8 to transportation for 
life. They appealed to the High Court, but their appeal was 
dismissed. ‘The sentences on appellants Nos. 2, 3, 6 and 7 were 
subsequently commuted by the Local Governor to transportation 
for life. 

On their application for leave to appeal to His Majesty in 
Council it was asserted that one of the seven jurors did not under- 
stand English, the language in which some of the evidence appears 
to have been given, and in which the addresses of counsel were 
made and the charge of the Sessions Judge was delivered. This 
contention had been put forward on their behalf in their appeal 
to the High Court. It was originally supported by an afhdavit 
upon which the- learned Judges of fe Court properly refused 
to rely. A second affidavit to the same effect of a more reliable 
character was tendered on the last day of the hearing, but was 
rejected as too late, and the appeal was (as already stated) dis- 
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Under these circumstances an enquiry was by order of His 
Majesty in Council directed to be held by the High Court as to 
the truth of the allegations so made. The High Court reported 
that the juror in question did not know sufficient English to 
follow the address of the lawyers and the Judge’s charge or the 
English evidence. It was after consideration of this report and 
upon this ground that special leave to appeal was granted. 

On the appeal coming on for hearing before the Board counsel 
for the Crown has not impugned the correctness of the report and 
has admitted that on this finding the convictions cannot be main- 
tained. In their Lordships’ opinion, this is necessarily the correct 
view. They think that the effect of the incompetence of a juror 
is to deny to the accused an essential part of the protection 
accorded to him by law and that the result of the trial in the 
present case was a clear miscarriage of justice. They have no 
doubt that in these circumstances the conviction and sentence 
should not be allowed to stand. They think it was most unfor- 
tunate that this matter was not fully enquired into by the High 
Court when the appeal was before it. Had the learned Judges 
been satisfied then of the truth of the facts now established, it 
would have been open to them under the provisions of Section 
423 of the Criminal Procedure Code, if they so thought fit, to 
have reversed the findings and sentences of the Sessions Judge 
and ordered the appellants to be re-tried, a course which, in their 
Lordships’ opinion, would have fully met the ends of justice. 


Since the hearing of the case their Lordships have had their 
attention directed to the case of R. v. Thomas, a decision of the 
Court of Criminal Appeal given on the very date upon which 
this present case was before their Lordships. Owing to the re- 
markable fact that there is no official shorthand note of judg- 
ments delivered by the Court of Criminal Appeal their Lordships 
might have been in a difficulty if they had not had the advantage 
of seeing an advance copy of the report to be published in the 
Criminal Appeal reports. In that case the appellant had been 
convicted at the Merioneth Quarter Sessions of sheepstealing. He 
appealed on the ground amongst others, that two of the jurors 
had not sufficient knowledge of the English language to enable 
them to follow the proceedings. His counsel sought to use affi- 
davits by the jurors in question to that effect. The Court refused 
to receive the evidence and dismissed the appeal against the con- 


. viction, although on other grounds they reduced the sentence. 


It would“appear from the report that the judgment was based in 
part upon the well established ground that for the purpose of 
setting aside the verdict evidence is not admissible by jurors to 
prove what discussions took place in the jury box or in the jury 
room. It was further based upon the proposition that when a 
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verdict is delivered in the sight and hearing of all the jury without 
protest their assent is conclusively inferred. The suggestion was 
made arguendo, but does not seem to have been decided that if 
a juror was disqualified by law the objection could not be enter- 
tained after verdict. If their Lordships agreed with all the grounds 
of this decision they would have had to consider whether, not- 
withstanding the lack of opposition by the prosecution they would 
have interfered with the decision of the High Court at Patna. 
But with the greatest respect for the learned members of the Court 
of Criminal Appeal they are unable to accept the reasons given 
for this decision. The question whether a juror is competent for 
physical or other ‘reasons to understand the proceedings is not a 
question which invades the privacy of the discussions in the jury 
box or in the retiring room. It does not seek to inquire into the 
reasons for a verdict. If the alleged defect of the juror could 
be proved at all «l#unde there seems to be no reason why the 
evidence of the juror himself should not be available either for or 
against the allegation. It would seém remarkable that if evidence 
of neighbours could be given that 2 juror did not understand 
English, it should not be open to the prosecution to produce the 
strongest evidence possible by calling the juror himself to show 
that he fully understood the proceedings. Similarly their Lord- 
ships are unable to accept the view that any presumption of assent 
by all the jurors to a verdict given in their presence is decisive of 
or indeed relevant to the question. The problem is whether the 
assent so given or inferred is of.a competent juror, i.e., in such a 
case as the present not so incapacitated from understanding the 
proceedings as to be unable to give a true verdict according to 
the evidence. ‘The objection is not that he did not assent to the 
verdict, but that he so assented without being qualified to assent. 


It is noteworthy that in the case of Ellis v. Deheer’ evidence 
was permitted to be given that some of the jurors though present 
in Court were not able to see or hear the foreman give their ver- 
dict, and that the evidence of the fact was the evidence of the 
jurors themselves. The judgments draw pointed attention to the 
distinction between evidence of what takes place in the jury box 
and jury room, and evidence of what takes place in open Court. 
Accepting the evidence the Court of Appeal granted a new trial. 
There is an interesting case of Ex p. Morris*, where a rule for a 
certiorari was applied for to quash a conviction at quarter sessions 
on the ground that one of the jurors was intoxicated. The only 
evidence was that of a solicitor based on information. ‘The Court, 
Phillimore and Walton, JJ., refused the rule on the ground that 
the evidence was insufficient, but gave leave to renew it, and said 
that if renewed there should be an affidavit as to the circumstances 

*[1922] 2 K. B. 113 _ 1 * [1907] 72 J. P. s 
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from one of the other jurymen. 

So far as R. v. Tbomas is a decision as to the admissibility of 
evidence of the juror himself it is true that it does not cover the 
present case, for in India there was evidence other than that of 
the jurors concerned, though at the inquiry some of the jurors 
impugned were in fact, called. Their Lordships have already 
stated their difficulty in accepting the view that the evidence even 
of the jurors was inadmissible. But so far as R. v. Thomas decides 
that no evidence is admissible after verdict to establish the inability 
of a juror to understand the proceedings their Lordships definitely 
disagree with it. A valuable contribution to the discussion is 
made in the case of Mansell v. The Queen? by Lord Campbell 
delivering the judgment of the Court of Queen’s Bench on a 
writ of error. The plaintiff in error had been convicted of 
murder, and one cause of error assigned was that the presiding 
Judge at the trial had directed a juror not to be sworn who had 
declared himself to have a conscientious objection to capital punish- 
ment; holding this to be no error Lord Campbell said:— 

We ace not now to define the limits of this authority; but w2 
cannot doubt that there may be cases, as if a juryman were com- 
pletely deaf, or blind, or afflicted with bodily disease which 
rendered it impossible to continue in the jury box without danger 
to his life, or were insane, or drunk, or with his mind so occupied 
by the impending death of a near relation that he could not duly 
attend to the evidence, in which, although from there being no 
counsel employed on either side, or for some other reason, there 
is no objection made to the juryman being sworn, it would be 
the duty of the Judge to prevent the scandal and the perversion 
of justice which would arise from compelling or permitting such 
a juryman to be sworn, and to join in a verdict on the life or 
death of a fellow creature. ~ 

This duty has later been held to be a continuous duty through- 
out the trial. It would be remarkable indeed, if what may be 

“a scandal and perversion of justice’ may be prevented during 
the trial, but after it has taken effect the Courts are powerless to 


"interfere. Finality is a good thing, but justice is a better. 


According to ordinary procedure in criminal trials the accused 
has a right of challenge either peremptory, or for cause; 
and it may very well be that if knowing the alleged defect he 
stands by and takes his chance of a verdict he is precluded from 
thereafter taking the objection. But if the cause of objection is 
in fact unknown to him, there appears to be no reason why the 
Court in a proper case should not give effect to it. 

The result of upholding the objection is that there has been 
a mistrial. In England the ordinary order would be in such 
SUE Reece Nate eee ne esa ee v. 

[1857] 8 E and B. at 80 
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Wakefield", where a person not qualified and not summoned, 
personated on the jury a man who was qualified and had been 
summoned. Their Lordships, however, aE it desirable that 
any discretion. as to any consequential order should be exercised 
by the High Court, and they content themselves, therefore, with 
humbly advising His Majesty that the appeal should be allowed, 
that the dismissal of the appeal by the High Court should be 
reversed, and the convictions and sentences set aside, leaving the 
representatives of the Crown in India to take such steps in the 
matter of a re-trial as may be open to them there. 

Appeal allowed 


Hy. S. L. Polsk and Co.—Solicitors for the appellants. 
Solicitor, India Office—Solicitor for the respondents. 
“[1918] 1 K. B. 216 


BINDESARI PRASAD anD orHers (Pleintiffs) 
Versus 
RAM TAPESHA SINGH anp orrmrs (Defendents)* 
Stamp Act (II of 1899), Schedule I, Art. I—Memorandum on old docu- 
meni—"Rs.250 cash bave been taken” —Signed by debtor—w bether 
amounts to acknowledgment. 

A day after paying up the amount due under a ‘Serkbe?? the 
defendant wrote a note or memorandum on the old ‘Serkba?’ to 
the effect “signed by RS: Rs.250 cash have been taken. Besides this 
nothing else is due from me.” Held, in plaintiff’s suit based 
on this memorandum that the memorandum was an “acknowledg- 
ment” as defined in Art. I of the Stamp Act, and as it was un- 
stamped, it was inadmissible in evidence. Bishambber Nath v. 








Nend Kishore, I. L. R. 15 All. 56 referred to. Rem Das v. 


Inayatullab, 21 A. L. J. 263 relied on. 
Cv Revision from an order of Panorr J. N. Diesen, 
Judge, Small Cause Court of Ghazipur. 


K. Verma for the applicants. 
A. P. Pandey for the opposite parties. 


The following judgment was delivered by 

KENDALL, J.—This application arises from a suit in which the 
Judge of Small Cause Court of Ghazipur dismissed the plaintiff’s 
claim. ` The defendant is said to have borrowed Rs.300 from the 
plaintiff's father in 1926 and executed a ‘sarkhat’, but he is said 
to have paid this amount on July 21, 1929, and on the following 
day he borrowed a further sum of R3.250, adding a note or metho- 
randum on the old document. This note or memorandum 
formed the basis of the plaintiff’s suit, but it was not stamped, and 
the Court held that it required a stamp of one anna and was not 
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admissible in evidence as ‘it was an acknowledgment.’ 

The decision of the learned Judge has been assailed from two 
points of view. It is said in the first place that the document is 
either a receipt, in which case it might have been admitted in 
evidence on payment of a penalty, or else a mere memorandum 
on which no stamp was necessary. The document in question 
reads as follows:—“Dastkhat Ramtapesa Singh: do sau pachas 
rupiya nagad liya sahi iske alawa hamare zimme aur kuchh baqi 
nahin hai” which may be translated literally “Singed by Ramtapesa 
Singh: Rs.250 cash have been taken. Besides this nothing-else is 


due from me.” 


I have been referred to the decision in the cases of Bishambar 
Nath v. Nand Kishore’, Udit Upadhya v. Bhawani Din? and 
Diulmba Kunwar v. Mabadeo Prasad? in which somewhat similar 
documents have been held to be admissible in evidence without 
stamps. It is also clear however from these cases that every such 
document has to be considered on its own merits. Mr. Pandey 
who has opposed the application has laid stress on the distinction 
between a receipt-as defined in Section 2(23) of the Stamp Act, 
and an acknowledgment in Article I of Schedule 1 of the 
same Act. <A receipt is given for money received (the words used 
in the Act are ‘acknowledged to have been received) and in 
Clause (b) of Section 35 there is a provision to the effect that 
where such a receipt is not stamped it may be admitted in evidence 
against the person who was required to give a stamp receipt— 
broadly speaking it may be said that it may be admitted in evidence 
in favour of the debtor against the creditor. An ‘“acknowledg- 
ment”, on the other hand, is defined in the article referred to as 
a document written or signed by or on behalf of a debtor in order 
to supply evidence of such debt, and it is left in the creditor’s pos- 
session. It does not however contain a promise to pay the debt or 
any stipulation to pay interest or to deliver any goods or other 
property. In the case of Rem Das v. Inayoi allok a document 
somewhat similar to the one in suit was held to be an acknowledg- 
ment as defined in Article I of Schedule 1 of the Stamp Act, and 
this is the case on which the trial court has relied. There is no 
saving clause in the Act to enable an acknowledgment which re- 
quires a stamp and which is not stamped to be admitted in 
evidence on behalf of the creditor. 

I am not concerned now with the question of whether the 
document in this suit contains a promise to pay the debt. In that 
case it would be much more than an acknowledgment. It would 
be a definite contract on the part of the defendant, and would 
probably be defined as a promissory note, and would certainly not 
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be admisible in evidence as it is not stamped. What is claimed 
on behalf of the applicant is that it is something less than an 
acknowledgment as defined above, that it is either a receipt or one 
of those miscellaneous memoranda which have been referred to 
in the decisions which I have quoted. In all these cases and in the 
case relied on by the Court the ratio decidendi has, if I am not 
mistaken, been the question of whether the document was executed 
-in order to supply evidence of the debt. In the first case quoted, 
that of Bishembar Nath v. Nand Kishore, the Court was consider- 
ing whether there had been such an acknowledgment as is referred 
to in Section 19 of the Indian Limitation Act, and it was held 
that as the document was an ordinary letter which was not written 
with the express intention of supplying evidence it did not require 
to be stamped under the provision of Article 1 of the Stamp Act. 
The case therefore is authority for holding that there may be 
“acknowledgments” recognised as such by the Courts which do 
not require stamping, and which therefore are not “acknow- 
ledgments” as defined in the Schedule 1 of the Stamp Act. The 
other features of the document in that case however have little or 
nothing in common with the one before me. In the case of 
Udit Upadhya v. Bhawani Din the Court had to decide whether 
the document contained a promise to pay, and it was stamped. 
Moreover, although the learned Judges were doubtful as to whether 
it was an acknowledgment that required to be stamped they did 
not record a decision on that point so that the case does not help 
the applicant. The case of Dulmba Kunwar v. Mabadeo Prasad 
dealt with documents which were not signed by either of the 
parties and were held to be merely memoranda. The case of 
Ram Das v. Inayat-ullab on which the opposite party relies dealt 
with a document which contained a statement that a definite sum 
was due to the plaintiff from the defendant. In the present case 
the document is not so precise as that. The trial court has how- 
ever drawn from the words “Rs.250 have been taken: besides this 
nothing is due from me” the inference that there was an implied 
acknowledgment on the part of the defendant that the sum then 
taken, viz., Rs.250 did remain due from the defendant. I think 
that this inference was perfectly justifiable, and I think moreover 
that the circumstances that the words were written on an old 
formal document and signed by the debtor and left in the posses- 
sion of the creditor justify the further inference that the docu- 
ment was intended to supply evidence of the debt. 

It has however been suggested that the plaintiff’s case was 
not entirely based on this document, and that the plaintiff ought 
to have been given an opportunity of proving the transaction in 
which the money was advanced to the defendant by other evidence. 
Of course the document itself being held to be an acknowledg- 
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Cm ment and being unstamped could not be used as evidence, but the 
—— plaintiff might have been allowed to praduce oral evidence. The 
ee fact is however that the case as presented on behalf of the plaintiff 
Borat in the trial court was based entirely on this document. The 
plaint itself refers to the document as a sarkbat, and although it 
—— describes the circumstances in which the money was advanced, and 
Kendell, J. although it might be argued from the plaint itself that the Court 
would have been justified in allowing the plaintiff to fall back on 
other evidence than that of the document to prove the transaction, 
yet it is clear that the Court was never approached with any appli- 
cation to amend the plaint or to admit oral evidence. In fact, 
it has been admitted in argument in this Court that this was so, 
and according to the judgment “The learned vakil for the plaint- 
iffs has argued that the document in question is a receipt and the 
suit on the basis of the unstamped receipt is maintainable”. If 
` the learned vakil really meant that he should be allowed to produce 
evidence of the transaction and to use what is called the receipt as 
part of that evidence he certainly did not make himself clear to 
the Court, and it appears to me that there is no justification for 
presuming that that is what he meant and that the Court misunder- 
stood him, but that there is every justification for holding that he 
wished still to base the case on the document if the Court were tu 
hold it to be admissible in evidence as a receipt. There is, it is true, 
some force in the argument that the plaintiff might have been 
allowed to produce evidence «liunde on the ground that the docu- 
ment was not the consideration for the loan and was merely—as it 
indeed has been held to be—evidence of the debt. I do not think, 
however, that it would be proper for me to set aside the finding 
and remand the case to enable the plaintiff to produce evidence of 
the transaction merely because this plea has been set up at this 
stage. Under Section 25 of the Provincial Small Cause Courts 
Act this Court has only to be satisfied that a decree or order in 2 
case decided by a Court of Small Causes is according to law, and as 
the case as presented to the Court was one based on this-document 
and as the document has been rightly held to be an acknowledg- 
ment as defined in Article 1 of the Indian Stamp Act, it is impossi- 
ble to hold that the case has been decided otherwise than in accor- 
dance with law. The result is that the appligation fails and is 
dismissed with costs. 
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THE JAIN GLASS WORK (Plaintif) am 
Versus 1933 
THE SECRETARY OF STATE (Defendant)* 
Railways Act—Consignment sent under Risk Note Form B—Amount 
cherged less then what would be the rate for carrying goods at Sutansn, 
owners risk—Parties bound by exemption clanse—“Rate?—Meaning C J. 
of. 
; The word “rate? mentioned in the risk-note Form B must 
necessarily mean the charge per maund for the minimum quantity. 
_ Where the amount charged by the Railway Company on a 
consignment sent under Risk Note, Form B, was less than what 
would have been payable if the goods were taken at owner’s risk and 
was much less than what would have been payable if the goods 
had been taken at railway risk, beld, that the consignor and con- 
signee were bound by the clause exempting the company from all 
liability from loss or destruction. ü 
B. Malik for the applicant. 
Mubammad Ismail (Government Advocate) for the opposite 
party. 
The following judgment was delivered by 
SULAIMAN, C. J.—This is an application in revision from à Saleémen,C. ). 
decree of the court of small causes dismissing a suit for damages 
against a railway company. 
Three consignments of grass were sent under Risk Note, 
form B. ‘The rate for carrying grass at owner’s risk is 3 annas 
6 pies per maund with a minimum of 160 maunds, whereas the 
rate for carrying the same at the railway company’s risk is 3 annas 
ten pies with a minimum of 160 maunds. ‘The risk-note that was 
granted to the consignor was on form B and the amount that was 
charged was Rs.28-12 which was less than Rs.35, which would 
be the rate for carrying the goods at the owner’s risk. The clerk 
in filling up the columns put down the rate of 3 annas 10 pies per 
maund but at the same time ignored the minimum quantity of 
160 maunds, which was required for that rate. The net result 
was that he charged less from the consignor. 
The learned advocate for the applicant contends that because 
the rate mentioned in the column by the clerk was 3 annas and 10 
pies although the amount actually charged from the consignor 
was less than what would have been payable if the goods were 
carried at owner’s risk and although risk-note form B was given, 
nevertheless the company was liable and the terms of the contract 
which exempt the company from liability should be ignored. 
This contention has no force. The word “rate” mentioned 
*Civ, Rev. 502 of 1932 
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Cyu in the risk-note, form B, must necessarily mean the charge per 
1s, + maund for the minimum quantity. The crucial point is that the 
— Written contract between the parties was contained in form B 
Træ Jan which exempts the company from all liability from loss or destruc- 
E ere tion. The amount charged by the company was less than what 
Tæ would have been payable if the goods were taken at owner’s risk 
Sncuetaxy and was much less than what would have been payable if the goods 
or STATE had been taken at railway risk. The consignor and consignee are, 
Sulaimon, C. J. therefore, bound by the clause exempting the company from all 
liability. 

In revision I would not entertain the plea that the risk-note 
form B was not formally proved in the court below. The appli- 
cation is dismissed with costs. 

Application dismissed 


Crm. RAMJI AND ANOTHER (Decree-holders) 
ae versus 
asi RAMJI (Judgment-debtor) * 





Merch 20. Limitation Act (IX of 1908), Art. 182, Sub-Sec. (5)—Application for 
precept—W bat is—When constitutes step-in-aid of execution—Chil 





Ne Procedure Code, Sec. 46—Precept—Procedure to be followed when 
ULLAH, J. 
RKACHHPAL issuing ` 

Smam, J. Within a year of the passing of the decree, the decree-holder 


applied under Or. XXI, R. 11, C. P. C. and on the same day pre- 
sented another application praying that mention may be made in the 
original application that the money standing in the Improvement 
Trust to the credit of the judgment-debtor be attached to the 
extent of the decretal amount as the judgment-debtor was likely 
to withdraw this money. Held, that the application was in accord- 
ance with law, and that as it amounted to an application for a 
step-in-aid of execution, it saved limitation. 

Where a precept is applied for under Sec. 46 of the Civil Pro- 
cedure Code all that the court passing the decree can do is to 
issue a precept to another court specifying the property which 
the latter is required to attach. It is not open to the court issuing 
the precept to attach such property itself. he court to which it 
is issued must attach the property and wait for an application 
for execution being made by the attaching creditor, 

EXECUTION First APPEAL from a decree of C. I. DAYID EsQ., 
Additional Subordinate Judge of Allahabad. 
S. N. Sen, P. L. Banerji and Hari Ram Jha for the appellants. 
S. N. Seth, H. P. Agarwal and S. B.- Johari for the respondent. 


The judgment of the Court was delivered by 


Niemsi- NIAMATULLAH, J.—This is an appeal from an order passed 
#llab, J. by the learned Subordinate Judge, Allahabad, dismissing the appel- 
*E. F. A. 45 of 1932 l 
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lants’ application for execution of decree as barred by limitation. 

The appellant obtained on March 31, 1927 a simple money 
decree for Rs, 6595-11-3 in suit No. 116 of 1926 of the court 
of the Subordinate Judge, Benares. The application which has 
been dismissed by the lower court was made on November 7, 1930 
after a certificate of transfer had been obtained from the court 
passing the decree. The application for certificate of transfer was 
made on August 12, 1930. If no subsequent application had been 
made for execution or some step-in-aid of execution being taken, 
there could be no doubt that his application dated November 7, 
1930, was barred by limitation being more than three years from 
the date of the decree. This appeal was heard by a Bench of this 
Court, of which one of us was a member, on December 14, 1932. 
It was represented that an application made by the decree-holder 
on March 19, 1928 saved limitation, and that the learned Subor- 
dinate Judge did not take it into account. As the record contain- 
ing the application of March 19 was not before the court, the 
case was adjourned and the record sent for. That application to- 
gether with incidental proceedings is now before us. 

It is not disputed by the learned counsel for the respondent 
that if the application dated March 19, 1928 saves limitation, the 
appellants’ application of November 7, 1930 was within time. It 
is, however, argued that the application of March 19, 1928 was not 
an application for execution or a step-in-aid of execution in accor- 
dance with law. ‘The application was drawn up on a tabular form 
following the requirements laid down by Order XXI, Rule 11, 
C. P. C. In the last column in which the applicant is required to 
state the manner in which the aid of the court was sought it was 
mentioned originally that “‘certificate be sent to the District Judge 
of Allahabad and the certificate be handed over to the applicant.” 
On the same day, that is, March 19, 1928, another application pur- 
porting to be one for the amendment of the application already 
made was presented. It was prayed in this application that the 
word “certificate” mentioned in the 11th column be deleted there- 
for. It was stated in the application for amendment that a certain 
sum of money belonging to the judgment-debtor was held by the 
Improvement Trust, Allahabad, and that there was a likelihood 
of the judgment-debtor withdrawing the money before the decree- 
holder could have it seized for the satisfaction of his decree. Ac- 
cordingly it was prayed that mention may be made in the original 
application that the money standing in the Improvement Trust, 
Allahabad to the credit of the judgment-debtor be attached to the 
extent of the decretal amount. The original application was 
amended. The word “precept” was added in English. The words 
“Improvement Trust, Allahabad” were also added in English. 
The rest of the contents of that column remained as before. They 
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run as follows:—‘Certificate precept adalat jaji Allahabad men 
bheji jawe wa certificate dasti ata farmai jawe.” 


These words are written in Urdu in two lines between which 
the words “Improvement Trust, Allahabad” are written in English. 
Reading the amended application with the application for amend- 
ment the only rational interpretation which we can place upon it 
is that the decree-holder prayed that a precept be issued to the 
District Judge of Allahabad for attachment of money standing 
to the credit of the judgment-debtor in the Improvement Trust, 
Allahabad. Such a prayer is perfectly in consonance with the 
provisions of law. Under Section 46 of the Civil Procedure Code 
it is open to the court passing a decree to send a precept to ano- 
ther court which is competent to execute such decree to attach any 
property belonging to the judgment-debtor and specified in the 
precept. The learned Subordinate Judge, if he had acted strictly 
in accordance with law, should have drawn up a precept calling 
upon the District Judge of Allahabad who was undoubtedly com- 
petent to execute the decree in question to attach the money 
standing to the credit of the judgment-debtor in the office of the 
Improvement Trust, Allahabad. Instead of taking such action 
which would have been in order, the learned Subordinate Judge 
passed an order which can be construed as one under Order XXI, 
Rule 131 which relates to garnishee orders or as an order of attach- 
ment. Obviously the learned Subordinate Judge was under a 
misapprehension as regards his powers under Section 46 of the Civil 
Procedure Code. Where a precept is applied for under that 
section all that the court passing the decree can do is to issue 
a precept to another court specifying the property which the latter 
is required to attach. It is not open to the court issuing the pre- 
cept to attach such property itself. The court to which it is issued 
must attach the property and wait for an application for 
execution being made by the attaching creditor. Such attach- 
ment, as the section makes it perfectly clear, subsists for two months 
and no longer, unless it is extended by another order of the court 
issuing the precept. The attaching court is the court to which the 
precept is issued and not the court which issues the precept. But 
we are not concerned with the regularity or otherwise of the 
order passed by the learned Subordinate Judge. What we are 
called upon to decide is whether the appellants’ application of 
March 19, 1928 was in accordance with law. If, as we have already 
stated, the application read with the subsequent application for 
amendment amounts to a prayer that a precept be issued to the 
District Judge of Allahabad to attach the money held by the 
Improvement Trust, Allahabad, to the credit of the judgment- 
debtor, there can be no doubt that the application was in accordance 
with law. The only criticism that can be levelled against the 
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application is that the last column is very clumsily worded. The 
intention of the appellant, however, in making the prayer to 
which reference has already been made is perfectly clear. Accor- 
dingly we hold that the application of .March 19, 1928 was at 
least an application for a step-in-aid of execution being taken. 
It, therefore, saves limitation. The application of November 7, 
1930 was in that view in time. 
` This appeal ‘is accordingly allowed with costs. The case is 
sent back to the lower court for proceeding with execution as 
prayed by the appellant. 
Appeal allowed 


~ 


ASA RAM 
7 Versus 
EMPEROR* 

Municipalities Act of 1900, Section 130—Power to levy Hcense— 
Curisiled by Sections 241 and 298 F of Act II of 1916—“Regulate 
places’—Meaning of. i 

Ie would be doing violence to the language to hold that 
when a Municipal Board attempts to make a bye-law for the 
establishment and for regulation and inspection of places for the 
sale of specified articles of food or drink, the Board has the power 
to make a bye-law requiring the obtaining of a license for sale of 
specified articles of food or drink. Muwsicipal Corporation of tbe 
City of Toranto v. Virgo, 1896 I. L. R. A. C. 88 followed. 

The wide powers conferred by Section 130 of the Act of 1900 
to control and regulate places for the sale of articles of food and 
drink have been considerably curtailed in Sections 241 and 298 
of the new Act of 1916, 

CRIMINAL REFERENCE made by the Additional Sessions 

Judge of Cawnpore at Fatehpur. 

S. K. Der and S. N. Seth for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 


The following judgment was delivered by 

BayPal, J.—By this reference the learned Sessions Judge of 
Fatehpur recommends that the conviction of the applicant under 
Section 299(1) of the Municipalities Act, Local Act II of 1916, 
be set aside. The recommendation is opposed by the Municipal 
Board of Fatehpur. The facts are that the applicant is a shop 
keeper having his shop within the Municipal limits of Fatehpur, 
and the charge against him is that he was selling milk and dabi 
without having obtained previously a license from the Municipal 
Board. The bye-law which he is said to have infringed is to the 
f *Cr. Ref. 828 of 1932 
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effect that 
no person shall sell or expose for sale milk, cream, rabri, dabi, 
butter or ghee within the limits of the Municipality unless he has 
been granted a license in this behalf on payment in advance of 
an annual fee of Rs.2 for such license whether it is of the whole 
year or for a part thereof. 

The courts below have held that there is sufficient evidence 
on the record to show that the applicant was selling milk or daki 
at his shop within the Municipal limits and it is admitted that he 
had not taken a license: 

It is, however, contended that the bye-law in question was 
ultra vires. ‘The Municipal Board purports to have framed the 
bye-law under a power given to it by Section 298, Clause 2F (d) 
of the Municipalities Act. Under Clause (1) of that section a 
Board can make bye-laws consistent with the Act, and it is argued 
that looking at the scheme of the Act the legislature intended 
that the Municipal Board should not levy any license for the sale 
of articles like milk and dabi. Under Section 130 of the Muni- 
cipalities Act of 1900, the Board had the power by rules to pro- 
hibit the sale of ony specified articles of food or drink except in 
accordance with the conditions of a license granted by the Board, 
and it is clear, therefore, that under the old Act the Municipal 
Board could levy license on articles like milk and dabi. The 
power to levy a license was, therefore, given by the Act itself and 
not by means of any bye-law framed under the bye-law-making 
power of the Board. Under Section 241 of the present Act, it has 
been laid down that the right of any person to use any place as a 
market or shop for the sale of animals, meat or fish intended for 
human food or as a market tor the sale of fruit or vegetables shall 
be subject to bye-laws made under heading F of Section 298. I: 
would thus appear that the vide powers conferred by Section 130 
of the Act of 1900 to control and regulate places for the sale of 
articles of food and drink have been considerably curtailed in this 
section and Sec. 298F. There is, therefore, some force in the argu- 
ment advanced on behalf of the applicant that the bye-law in 
question is not in keeping with the spirit of the Act. Coming 


. to Section 298 (2) F (d) it seems that the Board has the power 


to provide for the establishment and for the regulation and inspec- 
tion of markets and slaughter houses etc. etc., of places for the 


= manufacture, preparation or sale of specified articles of food or 


drink, and the contention of the Board is that they have framed 
a bye-law for the levying of the license for the sale of milk and 
dahbi etc., under this power. This particular sub-clause does not 
either speak of prohibition or of levying of a license. The power 
to make rules regarding prohibition and the granting of licenses 
is contained in Section 298 (2) F (a) and (b), and that 


is confined to the sale of animals intended for human food, meat, 
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fish, fruit and vegetables. It would be doing violence to the 
language to hold that when a Board attempts to make a bye-law 
for the establishment and for regulation and inspection of places 
for the sale of specified articles of food or drink, the Board has the 
power to make a bye-law for the levying of license on specified 
articles of food or drink. They can provide for the establishment, 
for the regulation and for the inspection of places for the manufac- 
ture or sale of specified articles of food, but they cannot under 
the dubious expression “regulate places” charge a fee for license. 
“A statutory power conferred upon a Municipal Council to make 
bye-laws for regulating and governing a trade does not, in the 
absence of an express power of prohibition, authorise the making 
it unlawful to carry on a lawful trade in a lawful manner”. This 
was held by their Lordships of the Privy Council in Municipal 
Corporation of the city of Torento v. Virgo". The Board has the 
power under Section 294 of the Municipalities Act to charge a 
fee to be fixed by a bye-law for any license, sanction or permission 
which it is entitled or required to grant by or under this Act, but 
as I have indicated above the change in the present enactment 
shows that they are empowered to require licenses to be taken out 
only for markets used for the sale of animal’s meat, fish, fruit or 
vegetables, and that as regards shops the Boards are empowered 
to require licenses to be taken out only in the case of shops used 
for the sale of animals, meat or fish. They are not empowered 
to demand a license in the case of a shop used for the sale of milk, 
dabi, cream etc. I, therefore, accept the recommendation of the 
learned Sessions Judge, set aside the conviction of the applicant 
and direct that the fine, if paid, be refunded. 
1896 L, R. A. C. 88 


MST. GOMTI anp oTHERS (Defendants) 


versus 
MEGHRAJ SINGH ano oruers (Plaintiffs) * 
Mortgage—Sale-deed and an agreement to reconvey property executed 
togetber—Vendor entitled to reconveyance at any time after 25 years 
—Documents constitute a mortgage by conditional sale—Evidence 
Act, Sec, 90—Raising of presumption under—A matter for judicial 
discretion—Contract—Material alteration in document after execu- 
tion without otber party’s consent—When document rendered void 
Where on the date of executing a sale-deed, the vendees also 
executed an agreement by which they covenanted to return the 
property on the payment by the vendor or his heirs of the amount 
of the sale-derd at any time after the expiry of 25 years, beld, 
that time was not of the essence of the contract and the documents 
constituted a mortgage by conditional sale. 
*S. A. 159 of 1931 
114 








Kisch, J. 


908 HIGH COURT [1933] 


The raising.or not of a presumption under Section 90 of the 
Evidence Act is a matter for judicial discretion and the court 
should apply its mind to the question whether it was a proper 
case to raise such a presumption. 

Where the trial court did not exefcise a proper judicial dis-- 
cretion in raising the presumption of the genuineness of the docu- 
ment in question and admitting it in evidence without calling 
on the plaintiffs to prove it, beld, that it was not proper for the 
appellate court to overrule the discretion of the trial court 
and ¢o reject the document without sending the case back for 

z retrial and giving the party producing the document an opportu- 
nity of supporting the presumption. Røejendra Prasad Bose v. 

Gopal Prosad Sen, A. I. R. 1929 Pat, $1 referred fo. 

A material alteration in a document by a party to it after its 
execution without the consent of the other party renders it void, 
provided, of course, that the altered instrument is the foundation 
of the plaintiff’s claim and the source of the defendant’s obligation 
or liability. 


SECOND APPEAL from a disse of Mautvi S. IFTKHAR 
Husar, Additional District Judge of Moradabad confirming a 
decree of Basu Manaray BAHADUR Lar, Munsif of Chandausi. 


S. N. Sen, Panna Lal and Heri Pal Varsbini for the appellants. 
P. L. Banerji, S. N. Seth, P. M. L. Verma and Jagdish Swaroop 
for the respondents. 


The judgment of the Court was delivered by 


Kiscu, J.—This is a second appeal by the defendants in a 
redemption suit which has been decreed by the trial court and 
the decree affirmed by the lower appellate court. The suit has 
been very hotly contested in all courts as, although the alleged 
mortgage was for a sum of Rs.2,550 only, the property with the 
constructions upon it is now said to be worth well over a lac of 
ru 

The plaintiffs’ case was that on Marth 25, 1844 one Gulab 
Singh whose representatives in interest are Bhojraj Singh and 
Meghraj Singh, plaintiffs 1 and 2, executed a sale deed by which 
he transferred 5 biswas of four eyillawes all of which are now 
included in the town of Bahjoi, district Moradabad, to Het Ram . 
and Tulla Ram, the predecessors in interest of the defendants, 
some of whom are the legal” representatives of the alleged mort- 
gagors and others transferees of portions of the property. On the 
same date Het Ram and Tulla Ram executed an agreement by 
which they covenanted to return the property on the pgyment by 
Gulab Singh or his heirs of the amount of the sale deed at any 
time after the expiry of 25 years. The plaintiffs contended that 
these documents constituted a mortgage by conditional sale. As 
the plaintiffs Bhojraj Singh and Meghraj Singh were unable to 
provide the funds to redeem the mortgage, they sold a portion 
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of the property to plaintiffs 3-5 and the suit was instituted on 
September 8, 1928, about six months before the expiry of 60 years 
from the date on which the right accrued under the agreement 
to get back the property on repayment of the sale consideration. 

A large number of defendants resisted the suit and a number 
of written statements were filed. ‘The contesting defendants chal- 
lenged the genuineness of the alleged agreement. They maintained 
that the property had been sold outright by Gulab Singh to their 
predecessors-in-interest and that the agreement produced by the 
plaintiffs was a forgery. ‘They further contended that in any case 
the documents did not amount to mortgage by conditional sale, but 
that the one constituted an out and out sale and the other a separate 
contract to reconvey the property. A number of other pleas was 
taken by the parties but with these we are not concerned for the 
purposes of the present appeal as they have not been pressed before 
us. 

During the 8414 years that had elapsed since the transaction 
before the institution of the suit a large number of titles had been 
created by sales of portions of the property by Het Ram or Tulla 
Ram or their heirs, sales in execution of court decrees and 2 deed 
of gift, in all of which transactions the property was treated as 
having been in the full ownership of Het Ram and Tulla Ram. 


As the agreement purported to be over 30 years’ old and was 
produced from proper custody the trial court made the presumption 
mentioned in Section 90 of the Indian Evidence Act and admitted 
the document in evidence without calling upon the plaintiffs to 
prove it. It held that the agreement was a genuine document and 
that the sale-deed and agreement constituted a mortgage by condi- 
tional sale. It accordingly decreed the plaintiffs’ suit. On appeal 
by a number of the defendants the lower appellate court affirmed 
the findings of the trial court on both points and dismissed the 
appeal. ‘Thirteen of the defendants have come to this Court in 
second appeal. 

The task of the learned counsel for the appellants has been 
rendered a difficult one by his being precluded from questioning in 
second appeal the finding of fact of the lower appellate court that 
the agreement of 25, 1844 -is a genuine document. We 
ourselves must confess that if the matter had been still at large, we 
should have felt considerable hesitation in accepting the document 
as genuine, but we are also bound by the finding of the court below. 
Accepting this finding the learned counsel has contended firstly, 
that the document was improperly admitted in evidence and 
secondly, that the courts below were. wrong in holding that the 
two documents constituted a mortgage by conditional sale and not 
the one an out and out sale and the other a separate agreement to 


reconyey the property. 
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With regard to the second point we do not think that, accept- 
ing the agreement as genuine, there can be any doubt that the two 
documents together constituted a mortgage by conditional sale. 


Mst. Gouri The transaction as phrased in the first document is ostensibly a 


Y. 





sale and purports to convey an absolute interest. The agreement of 
the same date is as follows:— 
Thakur Gulab Singh, zamindar of Qasba Bhajoi aforesaid, has 
. sold (paper torn) the said Qasba to these executants for Rs.2,550 
of the Kaldar coins and the mutation of names will be effected 
in the Nizamat office, district Moradabad. Hence we have cove- 
nanted and given in writing that whenever Thakur Gulab Singh, 
vendor of the said village or his collateral heirs pay the amount 
of the sale deed in 2 lump sum after expiry of the period of 
twenty-five years, i.e., with effect from the 1251 Fasli to 1275 
Fasli these executants or our heirs shall willingly get the names 
of Gulab Singh and his heirs recorded in and our names and those 
of our heirs expunged from the papers of the Nizamat court, 
district Moradabad. We or our heirs shall put forth no excuse. 
If perchance we or our heirs make any excuse in accepting the 
amount of the sale deed in respect of the said village Gulab Singh 
or his heirs shall be authorised to deposit the mount of the sale deed 
in the Hon’ble High Court, get their names recorded and our 
names or those of our heirs expunged. We or our heirs shall 
have no objection. After expiry of the period of 25 years Thakur 
Gulab Singh or his heirs shall be authorised to pay the amount of 
the sale deed whenever they may like it and get the property sold 
released from us or our heirs and representatives. We or our heirs 
shall have no objection. If we do so, it shall not be entertained 
in the Nizamat court or the High Court. Hence we have exe- 
cuted these few presents by way of a conditional agreement so 
that it may serve as evidence and be of use whenever needed. 
Thus under the terms of this agreement the right of repurchase 


-in the vendors may be exercised by them or their heirs only after 


25 years. After that period has expired they may exercise the right 
whenever they chose to do so. Time therefore is not of the essence 
of the contract. In dealing with a document that was ostensibly 
a sale and an agreement to reconvey the property sold after 20 
years, their Lordships of the Judicial Committee in Nearasingerji v. 
Parthasaradhi Rayanam Geary! observed as follows:— 

There can only be a repurchase more than 20 years after the 
expropriation. But if time was of the essence for such repurchase 
it could in no circumstances be postponed beyond six years from 
the date of the conveyance. Clearly, therefore, and within the 
intendment of the documents themselves time is not of the essence 
in this matter; and so soon as that is established all pretence for 
holding this ostensible sale and repurchase to be anything else than 
a mortgage by conditional sale disappears.. ..... 

These observations of their Lordships are applicable to the 
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transaction evidenced by the two documents in the present case. 
They appear to conclude the matter in controversy and it is un- 
necessary for us to refer to other authorities. We may mention, 
however, that the test laid down in Nerasinerji’s case was followed 
by a Bench of this Court in Mathura Kurmi v. Jagdeo Singh. 
The learned counsel for the appellants has laid much stress on 
the wording of the sale deed which purports to convey an absolute 
interest in the most unambiguous term. ‘The same, however, was 
the case with regard to the sale deed in the case noted above. 


Their Lordships observed that: ‘“The words of conveyance need-’ 


lessly iterate the description of an absolute interest”. But, never- 
theless, they held that read in conjunction with the agreement to 
reconvey the transaction was a mortgage by conditional sale. ~ 

In our opinion, therefore, it is impossible to hold that the 
documents can be construed the one as an out and out sale and the 
other as an independent agreement to reconvey the property, but 
that they must be held to constitute a mortgage by conditional 
sale. j 
We now turn to consider the first point, namely, that the 
agreement was improperly admitted in evidence. ‘The contention 
of the learned counsel for the appellants on this part of the ‘case 
is two-fold. In the first place he argues that in the circumstances 
of the case the trial court did not exercise a proper judicial discretion 
in making the presumption of the due execution of the document 
and admitting it in evidence without proof, but that it should have 
called upon the plaintiffs to offer proof of the document. In the 
second place he argues that owing to there being an alteration in the 
date of executidn the document was rendered void. 

While keeping in mind that it is not open to us to question in 
second appeal the finding of fact of the court below that the docu- 
ment is genuine, it is necessary for the appreciation of the case as 
put before us in argument by the learned counsel for the appellants 
to make certain remarks about the document. 


When the suit was filed the plaintiffs were in possession of an 
incorrect copy of the sale deed. This copy, besides other mistakes, 
bore the date March 26, 1844, as the date of the execution of the 
deed. The copy is said to have been given to the plaintiff Bhojraj 
Singh by his mother together with the agreement after the execution 
for murder of his father, Lal Singh. In a sale deed of a portion of 
the property in suit executed by the plaintiffs Bhojraj Singh and 
Meghraj Singh in favour of.one Karan Singh for the purpose of 
financing thé litigation (a transaction which, however, fell through) 
the date of the sale deed in suit was given as March 26, 1844, and 
the same date was given in the plaint as originally filed. The date 
of the execution as originally written in the agreement was “25th 

"25 A. L. J. 261 
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of March, 1844 corresponding to Chait Sudi 6, 1251 F.” The 
plaintiffs deliberately made a hole in the word “‘pachiswin” (twenty 
fifth) in the agreement, so as to make it appear that the date 
written in the document was “chabbiswin” (twenty sixth) and so 
made it to correspond with the date in their copy of the sale deed 
which they filed in court along with the agreement. When the 
original sale deed was produced by the other side the plaintiffs 
were allowed to amend their plaint and give the date of the 
alleged mortgage by conditional sale as March 25, 1844, instead of 
March 26, 1844. 


It may be mentioned that there was another hole in the body 
of the agreement which appears to have been deliberately made. 
Where the agreement refers to the sale of the property the words 
that appear to have been used were “Bai Sharai kiya” (sold accord- 
ing to law) an expression which occurs in the sale deed. A hole 
has been made in the word “Sharai” so as to give the impression 
that the phrase used was “Bai Shartia kiya” (conditionally a a 
most unusual expression, and it was contended in the court below 
that the use of these words in the agreement constituted an admis- 
sion by the executants that the sale was a conditional one. 

When the original sale deed was produced, and the copy of the 
sale deed that had been filed by the plaintiffs (to which reference 
has already been made) and the agreement were compared with 
it, it was at once obvious that the seal and signature of the Qazi on 
the copy of the sale deed were not genuine and had been deliberately 
copied from the seal and signature of the Qazi on the agreement. 

It was also urged by some of the defendants in their written 
statements and corroborated by the documents filed by them that 
one of the financiers of the litigation Nathu Iel, plaintiff No. 3, 
had been found, in the course of a litigation in 1924, to have been 
in possession of a great number of blank stamp papers bearing 
thumb impressions which had been discovered in his house, and that 
he had been the plaintiff in several shady suits. 

Thus the document itself as well as one of the parties relying 
upon it were prima facie open to grave suspicion, and one would 
have expected a court to be on its guard in admitting such a 
document without proof, particularly when the other side was 
alleging that it was a forgery. 


There were a number of other points noticeable about the 
document which were hardly calculated to allay the suspicion that 
should have been aroused in the mind of the court. It was in a 
different language to the sale deed which was in Persian, while the 
agreement was in Urdu. It was by a different scribe although it 
purported to have been executed on the same date. It was in- 
sufficiently stamped, having been written on a stamp paper of the 
value of Re.1, whereas it ought to have been written on a stamp 
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paper of the value of Rs.16. The stamp on the agreement and Grn 
the stamp on the sale deed were purchased on different dates, the 7), 
former on January 11, 1844, and the latter on February 1, 1844. —_ 
The agreement had never been produced in any court-and it was Msr. Goun 
produced for the first time in this case after more than eighty-four ie 
years from the date of its execution. In the mutation proceedings sman 
that took place after the execution of the sale deed the’ vendees had 
been shown in the revenue papers as the owners of the property 
and these entries had been allowed to stand through two successive 

‘ settlements. In a certain partition proceeding to which Lal Singh’s 
widow and various other members of his family were parties, the 
property was partitioned and, if it had belonged to the representa- 
tives of Het Ram and Tulla Ram one would have expected an ` 

“objection to have been raised by some member of Lal Singh’s 
family. From 1871 right, down to the time of the institution of 
the suit a very large number of new titles had been created as a 
result of transfers by the alleged mortgagors or their representatives 
treating themselves as full owners. In a suit No. 605 of 1869 in 
respect of 2 house situated on the property in question between 
Tulla Ram, one of the original mortgagors, and Lal Singh, the 
father of the plaintiffs Bhojraj Singh and Meghraj Singh, the sale 
deed was produced as Tulla Ram’s title deed. Lal Singh had 
objected that Tulla Ram was the mortgagee and not the vendee of 
the property but he did not produce the agreement and the suit was 
decided against him. 

All these points were ascertained by the court from the plead- 
ings of the parties dnd the documents filed by them before the 
evidence opened. We are not here concerned with the reasons given 

. by the courts below, right or wrong, for holding, after consideration 
of all these points, that the document was a genuine one. But it is 
jae es na ee lesser significance, all 
tending prima facie to throw doubt on the document, and appearing 
on the very threshold of the case, should have caused the court to - 
exercise extreme caution in making any presumption in the plaint- 
iffs’ favour with regard to the agreement. 

It is true that the trial court found from the documents filed 
that in suit No. 83 of 1865 Lal Singh and Indarjit Singh, his uncle, 
alleged that they had executed a mortgage deed in the year 1857 to 
pay off a mortgage by Gulab Singh of the property in question and 
that, as already stated, in suit No. 605 of 1869, Lal Singh had 
alleged that Tulla Ram was the mortgagee of a portion of the pro- 
perty. This evidence, however, did not go very far to establish the 
genuineness of the agreement because in the year 1857 there were 
still 12 years to run before Gulab Singh had any right to recover the 
property under the terms of the agreement, and, as already observed, 
although in suit-No. 605 of 1869 Lal Singh was alleging that Tulla ° 
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Ram was only a mortgagee of the property then in suit, the agree- 
ment that would have established this contention was not produced. 
These two points therefore were certainly not sufficient to remove 
the suspicion that should, for the above reasons, have attached to 
the agreement when the question arose as to whether it should be 
admitted in evidence. 

In spite of all this, however, the agreement appears to have 
been admitted in evidence as a matter of course as 2 document 
over 30 years’ old produced from proper custody. There is no 
indication that the court had applied its mind at all to the question 
whether it was a proper case to raise the presumption mentioned 


in Section 90 of the Evidence Act. The raising or not of such 


2 presumption is a matter for judicial discretion and it appears to 
us that this was eminently a case in which the court should have ~ 
refused to presume the due execution of the document under 
Section 90 of the Evidence Act. 

Nor is the question at this stage merely an academic one. In 
considering whether the presumption that the document was genuine 
had been rebutted by a various circumstances mentioned above 
and other evidence, to which it is not necessary to refer, the court 
below, accepting the findings of the trial court, relied almost 
entirely on the admission of Lal Singh and Indarjit Singh in 1857 
that they had executed a mortgage deed to pay off a mortgage 
created by Gulab Singh over the property, and the allegation by 
Lal Singh in suit No. 605 of 1869 that Tulla Ram was only a 
mortgagee of a portion of the property. In addition to this the 
court below relied on its own comparison of certain signatures 
appearing on the agreement with other signatures of the persons who 
purported to have signed the agreement. There may have been 
a mortgage of the property executed by Gulab Singh, but as the 
mortgage was not redeemable until 12 years after 1857 and as the 
agreement was not produced in suit No. 605 of 1869, this evidence 
could hardly be regarded as other than inconclusive, while the 
Court’s own comparison of signatures has very little value. It is 
clear, therefore, that but for the presumption of the due execution 
of the document raised under Section 90 of the Evidence Act the 
suit might have had a very different result. In their Commentary 
on the Law of Evidence applicable to British India, 9th edition, 
Messrs. Woodroffe & Ameer Ali in dealing with Section 90 of the 
Evidence Act observe as follows:— 

This rule of presumption which, it has been said, should even 
in England be carefully exercised, must be applied with exceeding 
caution in this country where forgery and fraud cannot be said 
to be of rare occurrence ..... . . Should the genuineness of 
the document be for any reason doubtful, it is perfectly open to 
the Court...... to reject it however ancient it may be. Even 
if proper custody be also shown the Court has still power to reject 
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the document if it is of opinion that it is a fabrication. The 
section only says that the Court mey raise the presumptions 
mentioned in it, not that it must do so and experience shows that 
‘may presume’ in such instances ought generally to be construed 
in the more rigorous of the senses allowed by the fourth section 
of this Act. i 

In our opinion the trial court did not exercise a proper judicial 
discretion in raising the presumption of the genuineness of the 
document and admitting it in evidence without calling on the 

plaintiffs to prove it. This conclusion of ours, however, is not 
' sufficient to dispose of the appeal as it would not be proper for us 
to overrule the discretion of iS trial court to raise the presumption 
arising under Section 90, and to reject the document, without 
sending the case back for retrial and giving the party producing 
the document an opportunity of supporting the presumption, 
Rajendra Prasad Bose v. Gopal Prosad Sen®, Imrit Chamor vw. Sib- 
dhari Pandey.* l 
- Jf, therefore, the matter had ended here, we should have felt 
constrained to remand the case but, as already pointed out, the 
learned counsel for the appellants also relies for his contention that 
the document ought not to have been acted upon by the court 
below, on the fact that the date of the document has been altered 
by the plaintiffs. In our opinion, this contention is well founded 
and should be ‘given effect to. 

It is the rule of English law that 2 material alteration in a 
document by a party to it after its execution without the consent 
of the other party renders it void, Aldous v. Cornwell, In re 
Hewgate and Osborn’s Contract, Bishop of Credition v. Bishop of 
Exeter". ‘The principle underlying these decisions is that an im- 
material alteration does not affect the validity of the instrument 
but a material one does affect it. This principle has been accepted 
by the courts in India, Gogun Chad Ghose v. Dburonidbur 
Mundul®, Atma Rem v. Ummed Ram’, Gaur Chandra Das v. 
Prasanna Kumar Chandra’ and Haran Chandra Karmakar ~. 
Kishori Lal Gboshb™. It may, therefore, be accepted that the rule 
of law applicable to the subject is that a material alteration in a 
document by a party to it after its execution without the consent 
of the other party renders it void provided, of course, that the 


altered instrument is the foundation of the plaintiff’s claim and the ` 


source of the defendant’s obligation or liability. 

It remains to be considered whether the change in the date of 
the agreement is a material alteration avoiding the instrument. It 
may be stated here that the courts below have found, and there 


"A. L R 1929 Pat. 51 “17 C W. N. 108 

#3 Q. B. 573 *[1902] 1 Ch. D. 451 
[1905] 2 Ch. D. 455 "LL R. 7 Cal 617 
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could be no other finding, that the alteration in the date of the 
agreement, and also the forgery of the seal and signature of the 
Qazi on the copy of the sale-deed produced by the plaintiffs, were 
the work of the plaintiffs, 

In several decided cases it has been held that a change of the 
date of a document is a material alteration avoiding the document. 
In Govindasami v. Kuppusami the date of a bond on the basis 
of which the plaintiff brought the suit had been altered from 
September 11 to September 25, while it was in the possession of 
the plaintiffs. Fraud was not proved and the period of limitation 
reckoned from the earlier date had not expired. It was nevertheless 
held that the bond was void as such and was not receivable in 
evidence to prove the debt. In Namdev Jayram Khole vy. Swadeshi 
Vyapari Madali’, it was held that prima facie, the date when a 
particular document is executed would be clearly material; and 
the onus would be on the person making the alteration to show 
that so important an alteration, on the particular facts of any case, 
was not material. In Balmakand v. Purshotam Das it was held 
that the date of a document is a material part of it and the party 
who alters it with a fraudulent object cannot be allowed to avail 
himself of the document. It will be observed that in Govindasansi 
v. Kuppusemi the alteration in the date was held to avoid the 
document, although the alteration would not have affected the 
question of limitation in the suit that was brought on the basis of 
the document. One of the grounds of the doctrine, that a material 
alteration in a written instrument avoids the instrument is “that 
of public policy, which dictates that no man should be permitted 
to take the chance of committing a fraud, without running any risk 
of losing by the event in case of detection” (Taylor on Evidence, 
Volume II, eleventh edition, 1216). The Madras decision referred 
to gives effect to this doctrine. Effect was also given to the same 
doctrine in the case of Oodeychand Boodaji v. Bhaskar Jagonnath'®. 
In that case the alteration was made in 2 promissory note in respect 
of the rate of interest specified in the promissory note. The clause 
in which the alteration was made was a penal clause which, even if 
unaltered, the court would not give effect to, but nevertheless the ` 
alteration was held to preclude the document from being receivable 
in evidence. 

In the present case the change of date was made by the plaint- 
iffs in a deliberate attempt to deceive the court as to the date on 
which the document had been executed. A further fraud on the 
court was attempted by the forging of the seal and signature of the 
Qazi on a copy of the sale deed in the possession of the plaintiffs 
which was filed with the altered agreement and which bore the 


aL I. R 12 Mad. 239 TA. I. R. 1926 Bom. 491 
MA. L R. 1930 Lah. 548 L L R 6 Bom 371 
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incorrect date March 26, 1844. In our opinion the alteration in 
the date rendered the document void and a decree should not have 
been passed on the basis of such a document. - 

The learned counsel for the respondents contends that the 
alteration in the date is not a material alteration because, although 
the English date, March 25, 1844, has been changed the Hindi 
date Chait Sudi 6, 1251 F. has not been changed, and this date 
corresponds with March 25, 1844, which was the correct date of the 
agreement. ‘This contention, however, loses its force in view of the 
fact that frequently one Hindi date corresponds to two English 
dates. Thus in the well known “Mashhur Alam Jantri” of 1933, 
to take a couple of instances at random, January 24 is equivalent 
to the Hindi dates Magh Badi 13 and Magh Badi 14, and February 
17 is equivalent to the Hindi dates Phagun Badi 7 and Phagun Badi 
8. It may therefore well be that Chait Sudi 6, 1251 F. corresponded 
with both the 25th and 26th of March, 1844, and therefore there 
was no point in altering the Hindi date. The date of the agreement 
was March 25, 1844. This was the date which the plaintiffs 
desired to alter in order to induce the court to believe that the date 
of the agreement was March 26, and this is the date that they did 
alter. 

It was contended by the learned counsel for the respondents 
that the doctrine that a material alteration renders a document 
void applies only to contracts and not to documents which create a 
title. We are not prepared to accept this contention in the broad 
term in which it has been enunciated. Nor does it apply to the 
present case. ‘The agreement did not create a title. When a mort- 
gage is executed there is no vesting of an estate in favour of the 
mortgagor. We therefore hold that the agreement must be consi- 
dered to have been rendered void by this alteration and that the 
plaintiffs’ suit must fail. . 

The result is that we allow this appeal, set aside the decrees 
of the courts below and dismiss the plaintiffs’ suit with costs in 


all courts. 
Appeal allowed 


EMPEROR 

VETSHS 
SHIB LAL* 
Penal Code, Section 97—Self-defence—Right of —W ben cannot be just- 
fiably exercised—Amin attached pro under invalid warrent but 
in good faith—Owner of property inflicts serious injury. . 

Where an amin, who through negligence had failed to notice 
that the duretion of his warrant had expired, proceeded to attach 


property honestly believing that he was entitled to do so under the 
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- | wacrant, Held, that he could not be treated as a robber or be 
grievously hurt by the owner of the property in justifiable exercise 
of the right of private defence under-Section 97 of the Penal Code. 

A-man cannot commit robbery unless he acts with dishonest 

intention. 3 f 

. CRIMINAL APPEAL by the Local Government from an order 
of K. N. WancHoo Esq., Sessions Judge of Muttra. . 


Debi Prasad for the accused. 
Mubemmad Ismail (Government Advocate): for the Crown. , 
The judgment of the Court was delivered by 

Knc, J.—This is an appeal by the local Government against 
the acquittal of one Shib Lal, who was convicted by a Magistrate 
of the first class under Section 326 of the Indian Penal Code, but 
was acquitted on appeal by the learned Sessions Judge. 

The facts of this case are practically undisputed.” An extra 
amin named Karan Behari Lal went to the village of Nandgaon on 
February 18, 1932, for the purpose of collecting certain arrears 
of canal dues from Shib Lal and others. As he apprehended re- 
sistance, he took with him two constables named Pohap Singh 
and Manzur Ahmad, in addition to his peon Kadir Bakhsh. On 


_ arrival at the village he was joined by Pershadi Lal, patwari, and 


Ajairam, the mukhia of the village, and another man. In all there 
were seven persons of the amin’s party including himself. When 
the party reached Shib Lal’s house the amin sent for Shib Lal and 
showed him the warrant of attachment and demanded payment of 
the arrears due.’ Shib Lal refused to pay and also stated that he 
would not allow his pro to be attached. Thereupon the amin 
ordered the attachment of Shib Lal’s buffalo. The amin’s peon and 
Pohap Singh, constable, advanced to seize the buffalo. Then Shib 
Lal and some men with him began to throw bricks at them, and 
Shib Lal, who had a sword, struck the constable Pohap Singh < 
severe blow upon the arm wounding him grievously. Other 
villagers came to the help of the amin’s party whereupon Shib Lal 


and the others ran away. 


Shib Lal admitted that the amin; together with his peon, the 
constables and others, went to his house on the day in question, 
but he denied that any warrant of attachment was shown to him 
and denied that the amin made any demand for payment of arrears. 
He said that they tried to catch him whereupon he told them to 
leave him alone. He admits that when the constable Pohap Singh 
advanced to seize the buffalo, he struck Pohap Singh a blow with 
his sword. 

The learned Sessions Judge has accepted the facts stated by 
the prosecution witnesses but has acquitted the accused on the 
ground that the warrant of attachment was invalid and that the 
amin’s procedure in attaching the property under an invalid war- 
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rant was illegal and that Shib Lal was justified in the exercise of 
the right of priyate defence of property in treating the amin and 
his party as robbers and in resisting the attachment of the buffalo 
by force. The learned Government Advocate has argued that the 
view taken by the learned Sessions Judge regarding the exercise of 
the right of private defence in the circumstances of this case was 
erroneous. 

In our opinion, the learned Sessions Judge was wrong in hold- 
ing that the amin and his party could justifiably be treated as 
robbers. It is conceded by the prosecution that the warrant for 
the attachment of Shib Lal’s property was invalid on February 
18. The warrant had been issued on January 11 and was valid 
for fifteen days only and had therefore expired on January 26. 
It is admitted, therefore, that the warant had no force on Feb- 
ruary 18. On this admission we think it would be difficult to hold 
that the accused was deprived of the right of private defence, by 
reason of the provisions of Section 99 of the Indian Penal Code. 
Under that section he would not have the right of private defence 
if the seizure of the buffalo was done or attempted to be done by 
the amin acting in good faith under colour of his office. As the 
duration of the warrant had admittedly expired, it must be con- 


ceded that the amin was negligent in failing to observe that the 


duration of the warrant had expired and that it was no longer 
in force. The amin was obviously acting “in good faith” in tHe 
popular sense of that expression, because there is no suggestion 
that he was actuated by any malice or that he had any dishonest 
intention. ‘The expression “in good faith” is, however, used in the 
Penal Code in a very special sense, and we doubt whether it could 
be held that the amin acted with due care and attention in the exer- 
cise of his duties when he admittedly failed tò look at the date of 
his warrant and to observe that its period had expired. 


It is, however, for the accused to show that he was justified 
in inflicting such a serious injury upon the constable in the exercise 
of the right of private defence of property. Unless the accused 
can show that he had a right of private defence under Section 97, 
it is unnecessary to consider to what extent and subject to what 
restrictions the right could be exercised. Under Section 97 the 
accused had a right, subject to the restrictions contained in Sec- 
tion 99, to defend his property against any act which is an offence 
falling under the definition of theft, robbery, mischief or criminal 
trespass, or is an attempt to commit any of those offences. No 
question of mischief or criminal trespass arises. We only have to 
consider the question of theft or robbery. 


In the circumstances of the present case we think it is quite . 


_ apparent that the amin had no intention of committing theft 
because he had no dishonest intention. He was negligent in failing 
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to observe that his warrant was no longer in force, but he clearly 
did not intend to cause wrongful gain to any person or wrongful 
loss to any person. Therefore, he cannot be held guilty of com- 
mitting ie or of attempting to commit theft by ordering the 
attachment of the buffalo. As he could not be held guilty of com- 
mitting theft, it follows that he could not be held guilty of com- 
mitting robbery. We dissent from the view taken by the learned 
Sessions Judge on this point. He seems to think that as the amin 
and his party were armed with lathis and proceeded to seize the 
buffalo belonging to the accused and as their action was not 
strictly warranted by law, they must be held to be guilty of 
robbery. The learned Sessions Judge is wrong in failing to 
observe that a man cannot commit robbery unless he acts with 
dishonest intention. In this case a dishonest intention is conspi- 
cuously wanting on the part of the amin and also of his party. 
We may note that the accused himself has never suggested that he 
believed the amin and the persons with him to be thieves or robbers 
or that he believed that they were acting with any dishonest in- 
tention. The party came to his house in broad daylight, he knew ` 
that Karan Behari Lal was an amin, and he was accompanied by 
two constables, by the mukhia and by the patwari of the village. 
It must have been obvious to the meanest intelligence that the 
party did not come as a band of robbers or thieves, and the accused 
does not even suggest that he believed them to be robbers or 
thieves. He did not even notice any defect in the warrant of: 
attachment, In such circumstances we hold that the accused had 
no right of private defence of his property under Section 97. It 
would indeed be a strange state of things if an amin, who through ` 
inexperience or negligence failed to notice that the duration of 
his warrant had expired, but who proceeded to attach property 
honestly believing that he was entitled to do so under the warrant, 
could be treated as a robber and could be grievously hurt or even 
killed by the owner of the property in justifiable exercise of the 
right of private defence. ° 
We set aside the order of acquittal and restore the order of 
conviction and the sentence passed by the learned Magistrate. ‘The 
accused is on bail. He must surrender to his bail and serve the 
remainder of his sentence. 
Order set aside 
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SARJOO RAM SAHU (Applicant) 
VETSHS 
PARTAP NARAIN anp oTHERs (Opposite parties)* 
Civil Procedure Code, Sections 73 end 63—Dectee-bolder in court of in- 
ferior grade—W bether entitled to apply for rateable distribution in 
the superior court witbont trensfer of their decree to it. 

Rateable distribution can be allowed in-favour of a decree-holder 
who has obtained a decree against the same judgment-debtor and 
attached the same property in a court of lower grade although the 
decree is not transferred to the court in which the assets are realized 
and there is no application for execution of the decree in that 
court. 

Chells Nerasiah v. Sontsn Obbeyys, 21 I. C. 869, (Upputeri) 
Punneyya v. (Poleverapur) Lengeyya, A. I. R. 1928 Mad. 496 and 
Nimbeji Tulsirem v. Vadia Venkati, IL. R. 16 Bom. 683 dissented 
from. Girindra Nath Rey v. Kedar Nath Bidyenta, 29 C. W. N. 
§75 relied on. 

Cv REVISION from an order of BABU LAXSHMAN PRASAD, 
Subordinate Judge of Basti. 

Harnandan Prasad for the applicant. 

Shiva Prasad Sinha for the opposite parties. 


The following judgment was delivered by 


KiscH, J.—These are decree-holder’s applications directed 
against an order of the Subordinate Judge of Basti, allowing the 
opposite parties rateable distribution. 

The applicant Sarju Ram Sahu had obtained a decree against 
his judgment-debtor in the court of the Subordinate Judge. On 
February 7, 1930, he attached certain property belonging to the 
jadgment-debtor and this property was eventually sold and the 
proceeds deposited in the Subordinate Judge’s court. The oppo- 
site a al also obtained- decrees against the same judgment- 
debtor in the court of the Munsif and had attached the same pro- 
perty on Feb 15, 1930. As under Section 63 of the Code 
of Civil P ure where the property has been attached in 
execution of decrees of several courts the property must be realised 
by the court of the highest grade, the decree-holders in the 
Munsif’s court applied to the Subordinate Judge’s court that they 
be given a rateable share out of the sale proceeds of the property 
attached by them. ‘They did not get their decrees transferred to 
the court of the Subordinate Judge, nor did they make any formal 
application for execution in that court. The applicant contested 
the right of the opposite parties to rateable distribution on the 
ground that it was necessary for them to apply for execution in 
. the Subordinate Judge’s court before they could be allowed rateable 
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debuton under Section 73 of the Code of Civil Procedure. ’ 
On the other hand the opposite parties contended that it was suffi- 


`~ cient in the circumstances for them to make an application to the - 
Subordinate Judge’s court to share in the proceeds of the attached 


property. l 

The learned Subordinate Judge considered a number of 
authorities cited before him in support of the contentions of the 
parties. He noted that there was no reported case of this Court 
on the point and that certain other High Courts that have had 
occasion to consider the question have taken divergent views. He 
preferred to follow the authorities cited on behalf of the opposite 
parties which appeared to him to be in accordance with the dictates 
of equity. He accordingly allowed rateable distribution to the 
opposite parties. 

In this Court the learned counsel for the applicant has con- 
tended that, unless the decree is transferred to the court in which 
the assets are realised and unless there is an application for execu- 
tion of the decree in that court, no rateable distribution can be 
allowed in favour of a decree-holder who has obtained a decree 
against the same judgment-debtor and attached the same property 
in a court of lower grade. He relies on the authorities cited in 
the judgment of the court below in support” of this proposition. 

The Madras High Court has taken the view that the decree 
obtained in the court of lower grade must be transferred to the 
court in which the assets of the judgment-debtor are realised and 
that the decree-holder must make an application for execution in 
that court, before he can obtain a rateable share in such assets 
under Section 73 of the Code of Civil Procedure. Chella Narasiah 
v. Sontan Obbayya and (Upputeri) Punnayya v. (Poleverapur) 
Langayys*. The Bombay High Court has taken a similar view 
Nimbafi Tulsiram v. Vadia Venkat. All these were cases decided 
by a single Judge. On the other hand the Calcutta High Court 
has held that holders of decrees of inferior courts, whereof execu- 
tion has been stopped by the superior court under Section 63 of the: 
Code of Civil Procedure are entitled to apply to the latter for. rate- 


able distribution under Section 63 read with Section 73 of the ` 


Code without any further application. Clerk v. Alexander* and- 


Girindra Nath Ray v. Kedar Nath Bidyenta®. The same view has ~ 


been taken by the Rangoon High Court in Kwai Tong Kee v. Lim 
Cheung Ghee® and M. T. T. K. M. M. N. Chettyaer firm vy. K. P; 
A. N. M. firm" and by the court of the Judicial Commissioner 
Nagpur in R. S. Kholkute v. Tukersm Kunbi®. Girindra Nath | 

Rey v. Kedar Nath Bidyanta and Kwai Tong Kee v. Lim Cheung ``: 


121 L C. 869 1A. L R 1928 Mad. 496 
"IL L R. 16 Bom. 683 tL L R. 21 Cal 200 
*29 Q W. N. 375 “110 L C. 744 
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Ghee were decided by a Bendi of two Judges. Thus the weight’ 


of authority appears to be distinctly in favour of the opposite 
parties. In Girindra Nath Ray v. Kedar Nath Bidyanta a large 
number of previous decisions of the Calcutta High Court were 
reviewed and Ramjash Agarwala v. Guru Charan Sen’, a case relied 
upon by the learned counsel for the applicant, was expressly dis- 
sented from. 

Speaking for myself and with due respect I entirely agree 
with the view of the law laid down in Girindra Nath Ray v. Kedar 
Nath Bidyanta. I may add that the decision of the court below 
having done substantial justice between the parties, I should in any 
case have been disinclined to interfere in revision. The applica- 
tion is accordingly dismissed with costs. 

Application dismissed 
°14 C W. N. 396: 3-L C. 105 


_KHAIRATI - 
Versus 
' . EMPEROR* 

Criminal Procedure Code, Sec. 162 end Sec: 156(1)—Girl taken away 
from busbend’s place in Moradabad district—Seen in suspicious cir- 
cumstences in Delbi—Statement recorded by police inspector— 
Whether admissible in evidence. 

Where a girl was taken away from her husband’s place in the 
Moradabad district and later on she was'seen with one of the accused 
in circumstances which aroused the suspicion of a constable, who 
took both to the thana where the sub-inspector recorded the girl’s 

statement, beld, that this statement was not admissible in evidence 
in proceedings under Section 366 of the Penal Code against the 
accused. 

CRIMINAL Revision from an order of Panpir Rup KISHEN 

AGHA, Sessions Judge of Moradabad. 

Shembbu Nath Seth for the applicant. 

M. Woalliullab (Assistant Government Advocate) for the 

Crown. 7 

The following judgment was delivered by 

- KenparL, J—The applicant Khairati has been convicted by 
the Assistant Sessions Judge of Moradabad of an offence under 

Section 366 of the Indian Penal Code and sentenced to three 

years’ rigorous imprisonment. The conviction and sentence have 


- been upheld by the learned Sessions Judge. The present applica- 


| tion is made on the ground that both courts have convicted the 


’ present applicant—who was put on his trial with several others— 
on the strength of a statement made by Mst. Naziran to the sub- 
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inspector of the police station in Delhi, whereas it is argued that 
the statement was inadmissible under Section 162 of the Code of 
Criminal Procedure. No objection appears to have been taken to 
the admission of the statement in the trial court. It was proffered 
in evidence by the prosecution and it was also used on behalf of the 
defence in order to shake the testimony of the witness by showing 
- that there were discrepancies between her statement made i in court 
and the statement made to the police. 

It appears that the case for the prosecution was that the girl 
was taken away from her husband’s place in the Moradabad district 
and that some four months later was seen with Jahana (one 
of the persons convicted in this case) in Delhi in circumstances 
that aroused the suspicion of a constable, who took both of them 
to the thana and made a report. After receiving the report of the 
constable the sub-inspector recorded the statement of the girl. 
It was this statement that was afterwards produced in court to 
corroborate the testimony of the girl. 

The question of admissibility of the statement was raised in 
the lower appellate court, but the learned Judge, after discussing 
the matter at some length, came to the contlusion that as the _ 
statement was made to a police officer at Delhi who 

had no business to investigate an offence, of the commission of 

_ which a report has been made long before st Amroha and which 

was therefore liable to be investigated by the police there. 

Section 162 of the Code of Criminal Procedure would not 
exclude it from evidence. Section 162 provides: 

No statement made by any person to 2 police officer in the course 
of an investigation under this chapter shall. . .. be used for any 
purpose save as hereinafter provided at any enquiry or trial in res- 
pect of any offence under investigation at the time when such 
statement was made. 

An “investigation” has been defined in Paragraph 4 (1) of 
the Code of Criminal Procedure as including 


All proceedings under this Code for the collection of evidence 


N conducted by a police officer or by any person (other than a`- - 


Magistrate) who is authorised by a Magistrate in this behalf. 

It can hardly be denied that in recording -the statement of the 
girl and the statement of the constable, the sub-inspector was 
proceeding to collect evidence, but the Sessions Judge has remarked 
that he cannot have been investigating in the present case because ` 
he had no jurisdiction to do so. It has been pointed out however 
that under Section 156(1) of the Code of Criminal Procedure an 
officer in charge of a police station may “investigate any cog- 
nizable case which a court having jurisdiction over the local area 
within the limits of such station would have power to enquire into 
or try under the provisions of chapter XV relating to the place of 
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enquiry or trial”, and turning to Chapter XV we find that in Canmu 
Clause (4) of Section 181 a 
The offence of kidnapping or abduction may be enquired into or ee 
tried by a court within the local limits of whose jurisdiction the Kranar 
person kidnapped or abducted was kidnapped or abducted or was +. 
conveyed or concealed or detained. EMPEROR 
The court at Delhi could therefore have enquired into or xygggi, J, 
tried the case, and the sub-inspector in charge of the police station 
at Delhi could have investigated the case, and consequently it is 
not correct to say that he had no jurisdiction to investigate the 
case, or that his proceedings cannot have been an investigation 
because he had no jurisdiction. 
I am therefore decidedly of opinion that this statement was 
not admissible in evidence. The next argument of Mr. S.N. 
Seth is that the trial court has made it clear that if the statement 
of the girl in court had not been corroborated by her statement 
made to the police, the applicant at any rate could not have been 
convicted. ‘The trial court after reviewing the evidence for the 
prosecution remarked:— 
This oral evidence would not by itself have sufficed to prove 
the case for the prosecution but to my mind a very strong and 
reliable piece of evidence is the statement of Mst. Nazar Bi her- 
self which she made to the police at New Delhi in October 1932 
when she was arrested. 
The lower appellate court has remarked:— 
The trial judge had therefore no option but to discard almost 
the whole of the prosecution evidence as affording sufficient 
foundation for holding any of the accused other than Jahana 
guilty of the offence, 
and it was only because the lower appellate court felt justified 
` in admitting the statement recorded by the police and in relying 
on it that it was able to maintain the conviction. 
The result is that the application must be allowed and I there- 
fore set aside the order of conviction and sentence passed by the 
Sessions Judge of Moradabad and direct that the applicant be 
acquitted. He is on bail and his bail bonds and sureties may be 
discharged. ; 








Application allowed 
-SHIVA CHARAN AND OTHERS CAE 
versus 1933 
EMPEROR* 
Public Gambling Act, 13—Comviction under—When bad—Harinless Merch 14, 15 
lottery—W bat constitttes. À : ] 


Applicants had for sale a variety of articles ranging in value 
from 2 pice up to about a rupee. There were as many tickets as 
*Cr. Rev. 34 of 1933 
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there were articles with the name of one article’ on each. ticket. 
Each ticket was sold for one anna and the purchaser received the 
corresponding article. The purchaser was entitled to return his - 
purchase for another ticket or tickets, and if this process were 
repeated by one customer several times over, by the system 
adopted by applicants, he might eventually receive nothing for ° 
his anna, although many purchasers received more than an anna’s 
worth for their tickets. Held, that applicants were not guilty - 
of any offence under the Public Gambling Act. Their method 
of sale was more of the nature of a lottery and a harmless one 
at that. 


CRIMINAL Revision from an order of P. L. PLlownen Esq., 
Sessions Judge of Agra. ie 

A. P. Dube for the applicant. | i 

M. Waltullab (Assistant Government Advocate) for the 
Crown. ’ i E 

The following judgment was delivered by 

Kiscu, J.—In this case three persons have been convicted by 
a first class Magistrate in a summary trial of an offence under 
Section. 13 of the Public Gambling Act ‘and have been sentenced ` 


to fines of Rs. 40, 30 and 10 respectively. 


The applicants had for sale a variety of articles of trifling 
value. These articles are said to have ranged in value from 2 pice 
up to about a rupee. They adopted the-method of writing out 
as many tickets as there were articles with the name of one of the 
articles on each ticket. They took their barrow with the articles 
on it to the Jamna Bridge in Agra and invited purchasers to buy 
any ticket for one anna. ‘The purchaser then received the article 
the description of which was written on the ticket. In the event’. 
of the purchaser: being displeased with his purchase the applicants 
would take it back in return for another ticket or tickets, and 
if this process were repeated by one customer several times over, 
by the system adopted by the applicants, he might eventually 
receive nothing for his anna, although many purchasers received 
more than an anna’s worth for their tickets. 

In support of the application in revision it is contended by 
the learned counsel for the applicants that what has been described 
above does not constitute gambling within the meaning of Public 
Gambling Act. In my opinion this contention is correct. It was 
more of the nature of a lottery and a harmless one at that. As 
no offence under the Public Gambling Act has been committed 
the convictions cannot be upheld. I accordingly allow this appli- 
cation, set’ aside the convictions and sentences of the court below 
and direct that the fines if paid be refunded and the articles ordered’ 
to be confiscated be returned. 
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SATGUR DAYAL 
VETSUS 
EMPEROR” 

Criminal Procedure Code, Section 110, Sub-section (F)—Applicant 
required to give secmity—Charged with being member of revolu- 
tionary psrty—Evidence of police officers—Admissibility of— 
“General repute” —Nature of evidence required to establish—Hear- 
say evidence, when admissible to prove general repute. 

In proceedings under Sub-section (f) of Section 110 of the 
Criminal Procedure Code, evidence of general repute may be 
tendered by the Crown to prove that a person is so desperate and 
dangerous as to render his being at large without security hazardous 
to the community. Evidence of association by accused with proved 
revolutionaries is also evidence of reputation. A police officer is 
certainly a competent witness to speak to the reputation of a person 
who resides within his circle or to the reputation of a person with 
regard to whom he has had special occasion to make observations 
and enquiries in the course of his official duties. If the evidence 
given by C. I. D. and police officers is evidence of general repute and 
of association with proved revolutionaries on the part of accused 
and not merely rumour or suspicion, it is admissible. 

Hearsay evidence does amount to evidence of general repute for 
the purposes of Section 110, provided there is reasonable foundation 
for it. This relaxation of ordinary rules of evidence is justified 
by the fact that the object of proceedings under Section 110 is the 
prevention of crime and not its punishment. 

CRIMINAL Revision from an order of J. ALLSOP ESQ., 

Sessions Judge of Cawnpore. 

K. N. Katju and Bankey Behari for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 

The following judgment was delivered by 
Kıscu, J.—The applicant Satgur Dayal Avasthi has been 

ordered by a first class Magistrate to execute a personal bond for 

Rs.10,000 with two sureties each in the same amount to be of good 

behaviour for three years. As he did not give the security ordered, 

the proceedings were laid before the Sessions Judge who affirmed 
the order of the Magistrate. 

Satgur Dayal has come up to this Court in revision. He 
challenges the validity of the order requiring him to give security 
for his good behaviour. He also contends that the amount of the 


bond demanded from him is excessive. 


The case against the applicant is that he is a member of the 
revolutionary party and is so desperate and dangerous as to render 
“Cr. Rev. 94 of 1933 
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his being at large without cael hazardous to the community? 


The validity of the order requiring the applicant to give secu- ` 


rity is contested on the ground that the evidence of police officers, 


on which the courts below have mainly relied, is inadmissible and ° 


T. 


that, even if admissible, it is insufficient in law to justify the order - 


made in the case. . 

In proceedings under Sub-section (f) of Section 110 of the 
Criminal Procedure Code, evidence of general repute may be 
tendered by the Crown to prove that a person is so desperate and 
dangerous as to render his being at large without security hazard- 
ous to the community. Evidence of association with proved 
revolutionaries is also evidence of reputation. A police officer is 
certainly a competent witness to speak to the reputation of a per- 
son who resides within his circle or to the reputation of a person 
with regard to whom he has had special occasion to make 
observations and enquiries in the course of his official duties. The 
police witnesses in this case are not only the local police officers 
but C. I. D. officers of the U. P. and of other provinces. If the 
evidence given by, such officers is evidence of general repute and 
of association with proved revolutionaries, and not merely rumour 
or suspicion, it is undoubtedly admissible. 

I should only, therefore, be justified in revision in looking 
into the evidence in order to satisfy myself that the courts below 
have acted on evidence of repute and association and not on mere 
rumour or suspicion. The learned Sessions Judge was fully alive 
to the necessity of the evidence tendered on behalf of the Crown 
satisfying this test. He has gone into the matter at length and has 
come to the conclusion that it does satisfy this test. He has pointed 
out the peculiar difficulties of a case of this kind, namely, that 
respectable witnesses, whether produced on behalf of.the Crown 
or in defence, are likely to have little knowledge of the applicant’s 
revolutionary activities which would be carried on in secret. It 
is therefore not surprising that the witnesses on behalf of the 
Crown should consist largely of police officers whose special duty 
it is to watch revolutionary and, where non-official wit- 
nesses are produced, they should be members of the “under-world”. 
He has further pointed out the utter futility of the applicant’s 
allegation that the various police officers have deposed against him, 
and have induced the other witnesses to depose against him, at 
the instigation of a gentleman who was a rival candidate to the 
applicant’s brother at a Municipal election, the object being to 
deprive the applicant’s brother of the applicant’s assistance in his 
election campaign. The learned Sessions Judge has come to the 
conclusion, which is certainly not open to question in revision, 
that the police evidence is absolutely honest. 

-When we come to the evidence given by the police officers a. 


” 


r 


r 
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to -the applicant’s repute, we naturally find a certain amount of 
- hearsay evidence. ‘This is inevitable in such a case. As pointed 
out by the learned Sessions Judge, if-direct evidence were available 


~ of the applicant’s complicity in revolutionary crimes, proceedings . 


under Section 110 were unlikely to have been resorted to. Hearsay 
evidence does amount to evidence of general repute for the purpose 
of Section 110 provided there is a reasonable foundation for it. 
This relaxation of the ordinary rules of evidence is justified by 
the fact that the object of proceedings under Section 110 is the 
prevention of crime and not its punishment. 

The hearsay evidence in the present case consists, inter ‘alia, 
of statements made by approvers in certain conspiracy cases, re- 
ports made about the applicant by other police officers, the fact 
that one Debi Dayal who was hanged for a murder in Cawnpore, 
suspected to be for revolutionary objects, had informed the police 
that the revolver with which the murder was committed was given 
to him by the applicant and the money obtained by the murder 
was handed over to the applicant. ‘There is also evidence that, 
after the execution, the mother of Debi Dayal was heard by one of 
the witnesses to say that the applicant was responsible for her son’s 
death. 


But the case against the applicant by no means depends on- 


hearsay evidence alone: ‘There is direct evidence that he was seen 
with the said Debi Dayal three days before the murder. There is 
also direct evidence that he was seen associating with known revo- 
lutionaries. Among these are Asoka Kumar Ghose who shot at 
and wounded one of the C. I. D. witnesses, Inspector Tika Ram, 
and Rajendra Nigam who shot at and wounded another of such 
witnesses, Munshi Nabi Ahmad, the applicant having previously 
threatened this officer if he persisted in “shadowing” him. There 
is further direct evidence of the applicant constantly visiting the 
mother of Bijay Kumar Sinha after her son had been convicted in 
the Lahore conspiracy case and also of his staying in the house of 
two women of revolutionary sympathies, Noni Bala Gupta and 
Suniti Devi. Both these houses were frequented by other revo- 
Jutionaries. An absconder Kashi Ram, subsequently -convicted 
of shooting a constable in Cawnpore, was arrested in Suniti Devi’s 
house and she is absconding to escape prosecution under Section 
216 of the Indian Penal Code. On the house being searched, a 
number of copies of the rules and regulations of the Hindustan 
Socialistic Republican Association and a list of absconders in cer- 
tain cases of revolutionary crime were found. The applicant’s 
association with revolutionaries was not confined to Cawnpore. 
C. I. D. officers who were deputed to watch his movements on his 
visits to Allahabad, Lucknow and other places have deposed to 
seeing him in the company of revolutionaries in those places. At 
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Mirzapur, and again at Lucknow, he was seen in the company of. 


Debendra Nath Bhattacharya who was subsequently arrested with ~ 


a revolver in his possession and convicted. 

This by no means exhausts the evidence against the applicant. 
It is quite impossible therefore to hold that there are not reasonable 
grounds for the prosecution witnesses to depose that the applicant 
has the repute of being a dangerous revolutionary. In my opinion, 
therefore, the contention put forward on bebalf of the applicant 
that the order requiring him to give security is invalid cannot be 
substantiated. 

- J think however there is some force in the second contention 
put forward on behalf of the applicant, namely, that the amount 
of the bond demanded from the applicant is excessive. ‘The appli- 
cant’s brother has appeared before the court and I gather that he 
is anxious to find security for the applicant but is finding difficulty 
in doing so owing to the amount demanded being too much for his 
financial status, It is certainly preferable that the applicant should 
be at large, when there is a chance of moderating: influences being 
brought to bear on him, than that he should be associating with 
confirmed criminals in gaol. This Court has little material on 
which to decide what amount of security would be suitable. The 
applicant’s brother asks for the amount of the bond and sureties 
to be reduced to Rs.2,500. This does not seem to me to be adequate 
in all the circumstances of the case. But J think that they could 
reasonably be reduced to Rs.5,000 in each case. In a case like 
this, if the applicant is prepared to mend his ways there is no fear 
of his security being forfeited. In my opinion, having regard to 
the remarks made by the court below with regard to the status of 
the applicant’s family and connections, his failure to provide the 
reduced amount of security demanded will show the wisdom of 
these proceedings. 

I accordingly modify the order of the court below so as to 
reduce the amount of the bond which the applicant i is required to 
execute to Rs.5,000 with two sureties each i in the like amount to 
the satisfaction of the Magistrate. 

Order modified 


RAM PRASAD (Plaintiff) 
Versus 
BINAEK SHUKUL (Defendant)* 
Limstation Act, Secs. 19 and 20—Debtor paying in part satisfaction of 


money due from him—Creditor appropriating towards interest— 


Whether limitation saved. 
Where a debtor pays a certain amount in part satisfattion of 
what is due from him without caring to specify that the sum 
*S. A. 1638 of a 
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is to be appropriated towards interest or principal, and the creditor 
appropriates such payment towards interest, beld, that the pay- 
ment cannot be considered to be the payment of interest as such 
and will not save limitation on that footing. Held, further that 
the payment having been lawfully appropriated towards interest 
it cannot be considered to be payment in part satisfaction of the 
principal, and limitation cannot be saved on the supposition that 
a part of principal was paid and the fact of payment appears 
in the handwriting of the debtor. 

SECOND APPEAL from a decree of J. C. Mar Esq., Addi- 
tional Subordinate Judge of Mirzapur, confirming a decree of 
Basu SHAMBHOO Daya SincH, Munsif. 

K. N. Katju and Ambika Prasad for the appellant. 

A. B. Bagchi for the respondent. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a plaintiff’s appeal and has arisen 
out of a suit for recovery of Rs. 1,070-7-6 made up of Rs. 595-13-9 
principal and Rs. 474-7-6 interest together with another sum of 
-|2|3 which need not be detailed, on the allegation that the defen- 
dant purchased on June 25, 1914 from the plaintiff ‘orna- 
ments and cloth of the aggregate value of Rs. 1,003-9-6, and that 
he paid Rs. 210-10 on that date promising to pay the balance 
within a month. It is also alleged that the defendant agreed to 
pay interest in case of non-payment of the aforesaid sum within 
the stipulated time. 

The plaintiff's shop is at Badhohi in the Benares State. The 
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ullab, J. 


transaction to which the suit relates had also taken place in Badhohi. - 


The plaintiff instituted a suit in the Benares court and obtained 
a decree on July 27, 1916 for the sum then due. Certain payments 
were made from time to time by the defendant and an application 
for execution of decree was made some time in 1926 and a sum 
of Rs. 100 was paid on August 29, 1926. ‘This application was 
made in the Munsif’s court of Mirzapur. The last application 
for execution was made in the same court in 1928. It was con- 
tested on the ground that for certain reasons, which it is not 
necessary to mention, the decree obtained by the plaintiff from 
the court of the Benares State was void. Accordingly execution 
of decree for the balance due was refused. The plaintiff then 
brought the suit which has given rise to this appeal on October 15, 
1929 in the court of the Munsif of Mirzapur. The claim is based 
on the original cause of action, namely, the purchase of ornaments 
and cloth on June 25, 1914. As defendant resides in the Mirzapur 
district, the plaintiff was entitled to institute a suit in the Mirzapur 
court for recovery of what was due to him in respect of the 
transaction entered into in the Benares State. No-question as to 
jurisdiction was raised in either of the courts below or before us. 
117 
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The suit was resisted principally on the ground that it is barred 
by limitation. The plaintiff attempted to escape the bar of ‘limita- 
tion by relying upon a number of payments made by the defen- 
dant which, according to him, saved limitation under Section 19 
and 20 of the Indian Limitation Act. Another ground on which 
the defendant succeeded in defeating the plaintiffs claim in the 
courts below is that the payments made tawards the satisfaction of 
the decree obtained by the plaintiff from the Benares court could 
not be considered to be payment towards the original debt. We 
do not consider it necessary to express any opinion on the correct- 
ness or otherwise of the view taken by the courts below on this 
point, as in our opinion the plaintiff’s suit must fail on the ground 
of limitation. 

The defendant made a number of payments after the date 
of the transaction, the first of which was made within 3 years 
from that date. Each subsequent payment is within 3 years from 
the date of next preceding payment. It follows that if every one 
of the payments fulfils the requirements of Section 19 or 20 of the 
Indian Limitation Act, the plaintiff may be held entitled to a 
decree. But to arrive at that finding every payment has to be 


‘examined in the light of the provisions of Sections 19 and 20 of 


the Indian Limitation Act. 


The first payment of Rs. 40 is said to have been made on ` 
February 7, 1918. There is no evidence that the defendant paid 
that sum towards interest. The plaintiff's case is that interest 


. was payable and was overdue. In the account annexed to the 


- plaint the plaintiff has charged interest and has appropriated each 


payment towards interest. At any rate, the sum of Rs. 40 paid 
on February 7, 1918 was appropriated towards interest. It is 
argued by the learned counsel for the appellant that if the defen- 
dant did not pay Rs. 40 towards interest, he must be taken to have 
paid it towards principal and as the fact of payment appears in 
his hand-writing, Section 20 is fully applicable. In our opinion 
this argument is based on a fallacy and proceeds on the assumption 
that where interest is not paid as such, that is, the debtor does not 
clearly mention that the payment made by him was to be appro- 
priated towards interest, it should be considered to have been 
paid by him towards principal. To our mind this is a wholly 
erroneous assumption. A debtor may pay a certain amount in part 
satisfaction of what is due from him without caring to specify that 
the sum is to be appropriated towards interest or principal. The 
payment will not be considered to be the payment of interest as 
such and will not save limitation on that footing. The creditor 
may, however, appropriate such payment towards interest, as he 
is entitled to do under Section 61 of the Indian Contract Act. 
The position then is that though interest was not paid as such, 
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payment made by the debtor was lawfully appropriated towards 
interest. It cannot be considered to be payment in part satisfaction. 
of the principal. Therefore if the fact of the payment appears 
in writing, limitation cannot be saved on the supposition that a 
part of principal was paid and the fact of payment appears in the 
hand-writing of the debtor. As already stated payment of Rs. 40 
made on February 7, 1918 was not made towards interest. The 
creditor did appropriate it in satisfaction of the interest. The 
payment was not payment of interest as such and cannot save 
limitation and though it is in writing it cannot be assumed to be 
payment of principal so as to save limitation under Section 20. 


It was also contended that each payment amounted to an 
acknowledgment of liability within the meaning of Section 19. 
It is said that payments were noted by the defendant on each 
occasion on a certain copy book which the plaintiff’s peon used 
to take round to the debtors. This copy book was produced in 
the lower courts. It has not come up with the record of the 
case. We declined to adjourn the case as the entries on that copy 
book were not relied on in either of the two courts below as 
containing acknowledgments under Section 19 of the Indian Limi- 
tation Act. The fact of payment which is not disputed was also 
relied on as acknowledgment under Section 19. Where a debtor 
pays a certain sum of money to his creditor, there may be an 
implied acknowledgment of the liability to the extent of the amount 
paid. It cannot however be said that the remaining liability shown 


by evidence alttsmde should be deemed to have also been acknow- © 


ledged. In this view the payment of Rs.40 on February 7, 1918 
cannot amount to an acknowledgment under Section 19 of the 
Limitation Act. As limitation is not saved by the first item,the 
‘debt became time-barred by the time the next payment was made 
on April 27, 1919 and subsequent payments can be of no avail, 
even if they fulfil the requirements of Section 20 or amount to 


acknowledgments under Section 19. Accordingly we hold that the 


plaintiff’s claim was barred by limitation. 
For the reasons stated above, this appeal fails and is dismissed 
with costs, 
Appeal dismissed 
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SARDA PRASAD (Defendant) 
Versus 
CHAUBE KANHAI LAL and oruers (Pléintiffs)* 
Mortgage—Prior and Subsequent mortgages—Praperty sold tm execution 
of decree in prior morteagee’s suit (subsequent mortgagee not being 
party)—Subseqnent mortgagee’s suit impleading auctron-purchaser 
—Whether decree for sale should be conditianal—Terms of decree. 
A prior mortgagee, if he is in possession, can set up in defence 
a prior mortgage as a shield, although in his suit he had not im- 
pleaded the subsequent mortgagee and even though a fresh suit 
to enforce it would be time-barred. Ramsanebi Lal v. Janki 
Prasad, 1931 A. L. J. 729. 
In a suit for recovery of money on a prior mortgage without 
ımpleading the subsequent mortgagee, the prior mortgagee obtained 
a decree for sale and the property was purchased at the auction sale 
by the appellant. Later on the subsequent mortgagee sued for 
recovery of his money impleading the appellant as subsequent 
purchaser of the property. The appellant pleaded that he should 
be allowed to hold his prior mortgage as a shield against the 
subsequent mortgagee’s suit. Held, that the decree granted to 
the plaintiff (subsequent mortgagee) for sale on his mortgage 
should be conditional on the plaintiff paying to the appellant the 
amount due on account of the prior mortgage, viz., the principal 
amount and interest at the stipulated rate up to the date of 
obtaining possession. 
Nannu Mal v. Rem Charan Lal, 1930 A. L. J. 573 followed, 
SECOND APPEAL from a decree of MAULVI SHAMSUL Hasan, 
Subordinate Judge of Mainpuri, confirming a decree of Mr. R. 
SARAN, Munsif of Shikohabad. 


K. N. Katju, N. P. Asthana and B. N. Sahai for the appellant. 
S. B. Jobari for the respondents. 


The judgment of the Court was delivered by á 


BENNET, J.—This is a second appeal by the defendant No. 7 
Sarda Prasad under the following circumstances:— 

There were two properties, one in Jaswantnagar and one in 
Mubarakpur Gudha owned by Ganga Prasad, and he executed on 
March 1, 1909, a simple mortgage for Rs. 1200 in favour of Nand 
Kishore and Dilasaram, and on September 17, 1913, 2 simple 
mortgage for Rs. 200 in favour of the same persons. On these 
two simple mortgages the mortgagees brought a suit for sale, 
suit No. 42 of 1917, and a decree was obtained in that year, 
and again sale was made, and the property of Jaswantnagar was 
purchased by a person Gulzari Lal on behalf of Sarda Prasad, the 
appellant before us. The sale was confirmed on February 21, 1919. 


+S. A. 1277 of 1930 
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Now Ganga Prasad had made another simple mortgage on Feb- 
ruary 20, 1914, in favour of the present plaintiff. The plaintiff 
has sued on his simple mortgage and he made the present appellant 
Sarda Prasad a defendant, No. 7, on the ground that he was a 
subsequent purchaser of part of the mortgaged property, the sale 
being in 1919 and the mortgage in suit being in 1914. The written 
statement of the appellant was to the effect that he had not got 
the status of a subsequent purchaser but that his claim was prior 
. to the claim of the plaintiff by reason of the fact that he had 
purchased the property in satisfaction of the debt due under prior 
mortgages. ‘The present appellant claimed that he was entitled 
to set up the prior mortgages of 1909 and 1913 as a shield and to 
demand that the present plaintiff should redeem those mortgages, 
and the sum which was claimed in the written statement wag 





the sum paid by the appellant at, auction sale which amounted to | 


Rs. 4,350. Both the lower courts have disallowed the claim of the 
appellant on the strength of a ruling reported in Lachmi Narain 
Das v. Hirdey Narain.’ It is admitted that in the suit No. 42 
of 1917 on the mortgages of 1909 and 1913, the present plaintiffs 
who were subsequent mortgagees, were not made parties. It is 
claimed therefore by learned counsel ‘for plaintiffs that because 
they were not parties, therefore the decree passed in suit No. 42 of 
1917 is not binding on the plaintiffs, and further that the mortgages 
of 1909 and 1913 have merged in that decree and ceased to exist. 
The claim for the plaintiffs therefore is that although defendant- 
appellant is in possession as an auction-purchaser, he should be 
dispossessed without any compensation whatever. The case of 
Lachmi Narain Das v. Hirdey Narain was a case where the plain- 
tiff was the prior mortgagee and the defendant was a puisne 
mortgagee. Both of them sued the mortgagor upon their mort- 
gages without impleading each other in their suits. Both obtained 
decrees for sale, and in execution the property was sold and. pur- 
chased by decree- holders. -The sale in execution of the decree of 
the puisne mortgagee being earlier in point of time, he succeeded in 
obtaining actual possession of the property. The prior mortgagee 
also obtained formal possession by virtue of his purchase. The 
prior mortgagee then brought a suit for actual possession against 

e puisne mortgagee offering the puisne mortgagee an opportunity 
“to him. It was held that the prior mortgagee was not 
entitled to a decree for possession, and that having regard to the 
fact that the suit to enforce the prior mortgagee’s original mortgage 
was time-barred at the date of the suit, the puisne mortgagee 
could not be compelled to redeem the prior mortgagee. Now the 
present case differs from this ruling in various facts. One fact is 
that in the present case the person who has purchased the rights 
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of the prior mortgagee in an auction sale is not a plaintiff but is a 
defendant. In the second place this person is not out of possession 
and suing to obtain possession, but this person is in actual posses- 
sion of the property which he purchased. We consider that these 
two facts differentiate the two cases, and that the rule of law which 
was laid down in Lakshmi Narain Das v. Hirdey Narain will not 
apply in the present case. For the law to be applied in the present 
case we will refer to the Full Bench case reported in Remsenebi Lal 


. V. Janki Prasad.* In this case the ruling in Lakshmi Narain Das > 


v. Hirdey Narain was considered, and the points of distinction 
which we have mentioned were brought out. This is shown at 
p. 742. The case before the Full Bench was similar in some respects 
to the present case. It was a case where in the suits of each of two 
simple mortgagees the other mortgagee was not a patty, and 
although in execution of the second mortgagee’s decree the sale took 
place earlier, the sale was during the pendency of the suit of the 
first mortgagee. The first question was whether the auction-pur- 
chaser in execution of a decree obtained on a prior mortgage, 
without impleading the subsequent mortgagee, acquires at least 
the rights of the mortgagor who was a party, including his rights 
to possession in cases where both the mortgages were simple. ‘The 
answer to this was in the affirmative, if either no suit by the 
subsequent mortgagee is pending or the purchase in execution 
of the prior mortgagee’s decree was earlier in point of time. On 
page 741 it was laid down as follows:— 
The question of allowing a prior mortgagee whose mortgage had 
- long since become barred by time, but who was in possession 
of the property under a decree obtained without impleading 
the subsequent mortgagee, to put up his prior mortgage 
as a shield, even though the limitation for the mortgage 
had run out, was prominently before their Lordships; and their 
Lordships allowed Ghulam Safdar to recover the amount dite 
on his mortgage of 1883. ‘This, to my mind, is a clear authority 
for the proposition that a prior mortgagee, if he is in possession, 
can set up in defence a prior mortgage as a shield, although in 
his suit he had not impleaded the subsequent mortgagee and even 
though a fresh suit to enforce it would now be barred by time. 
This ruling of law is, in our opinion, applicable to the present 
case. In the present case the appellant has been in possession, and 
although a suit on the original mortgages of 1909 and 1913 would 
now be time-barred, the fact that the appellant is in possession, 
entitles him to set up these mortgages as a shield. We also refer 
to the ruling of their Lordships of the Privy Council in Swkdi 
v. Ghulam Safdar Khan.® In that case it was laid down that the 
mortgagee who has obtained a sale or foreclosure decree under 
Order 34 without joining a puisne mortgagee, and afterwards is 
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sued on the puisne mortgage, can use his mortgage as a shield in 
all cases in which he-could have done so before the Act of 1882. 
This ruling was passed in 1921, and their Lordships held that after 
the introduction of the Code of Civil Procedure of 1908, the law 
which applied prior to the Transfer of Property Act of 1882 is 
now again in force. We, therefore, consider that the appellant 
in the present case is entitled to set up the mortgages of March 1, 
1909 and September 17, 1913, as a shield and to claim that the 
plaintiffs in the present case should. redeem those mortgages before 
they put the property in Jaswantnagar to sale. As to the amount 
which is due to the defendants-appellant, we consider that he is 
not entitled to the amount which he claims, the amount which he 
paid at the auction sale. But we consider that we should follow 
the principle laid down in the ruling of Nannu Mal v. Rom Charen 
Lal. In that case there was a suit for recovery of money on prior 
mortgage without impleading the subsequent mortgagee, and the 
prior mortgagees obtained a decree for sale and purchased the 
property, and the subsequent mortgagee then sued for recovery 
of his money impleading the prior mortgagees as subsequent pur- 
chasers of the property. The case, therefore, was precisely similar 
to the present case. The prior mortgagees pleaded that they should 
be allowed to hold their prior mortgage as a shield against a subse- 
aie mortgagee’s suit. The subsequent mortgagees offered to re- 
the prior mortgage, and it was held that the prior mortgagees 
were entitled to the principal amount and interest at the stipulated 
rate up to the date of obtaining possession. We note that the head- 
note in this case is incorrect in saying that the interest was to run 
up to the date of redemption. Now in the present case the date of 
the appellant obtaining possession is October 1, 1919, which is 
shown by the dakhalnama ex. B1. Accordingly therefore the 
appellant is entitled to the principal amounts of the mortgages, 
that is, Rs. 1200 and Rs. 200, with interest at the contractual rates 
from March 1, 1909, in the case of Rs. 1200, and from September 
17, 1913, in the case of Rs. 200, up to October 1, 1919, in both 
cases. The office will make calculations of the amounts in question. 
If, however, the amount under this calculation is in excess of the 
amount claimed, Rs.4,350, then the amount of the decree will only 
be for Rs. 4350. Some argument was made by learned counsel 
for plaintiffs to the effect that the mortgage money on- -the original 
mortgages of 1909 and 1913 should be divided in proportion to 
the values of the two properties in Jaswantnagar and Mubarakhpur. 
Learned counsel argued that the value of these particular properties 
should be ascertained by evidence. We do not consider that any 
doctrine of law requires us to undertake this division of the mort- 
gage money. The mortgage money was taken as a single amount 
[1930] A. L. J. 573 
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on the whole property mortgaged and the whole amount was due 
from the mortgagor. Consequently we consider that the order 
which we have passed is correct. 

We therefore allow this appeal with costs. Full costs through- 
out are allowed to the appellant. 

The calculation has now been made by the office in accordance 
with our order. The calculation shows that on the simple mort- 
gage bond of Rs. 1200 there is a sum due of Rs. 2990-10-8, and on 
the simple mortgage bond of Rs. 200 there is a sum due of Rs. 
336-11-0. The total of these two sums is Rs. 3327-5-8. This sum 
is less than Rs.4,350 which was claimed by the defendant-appellant. 
We, therefore, allow this appeal of the defendant Sarda Prasad, 
and we direct that the decree granted to the plaintiff for sale of the 
share in Jaswantnagar on his mortgage is conditional on the plaintiff 
paying the sum of Rs. 3327-5-8 to the appellant Sarda Prasad on 
account of the two mortgages in question. The plaintiff shall 
pay this amount of Rs. 3327-5-8 into Court within six months 
from the date of this order. If the payment be not made within 
that period, the defendant-appellant Sarda Prasad shall be at liberty 
to apply that the suit of the plaintiff be dismissed as against the 
Jaswantnagar property with costs of this defendant throughout. 
If the plaintiff does pay the said amount into Court within the 
said period the amount shall be paid to defendant Sarda Prasad and 
the plaintiff shall be entitled to sell the Jaswantnagar property. 
The plaintiff’s costs will in that case be recovered from the pro- 
perty. In both cases we award the defendamt-appellant full costs 
in all courts. We consider that his claim has substantially succeeded 
and therefore we do not make the costs awarded to him propor- 
tionate. The amount awarded to Sarda Prasad defendant’ will be 
called amount C and a consolidated decree will now be prepared 
by the office embracing the decree ‘of this Court and the decree of 
the court of first instance as far as it is not modified, with necessary 
alteration of dates, the date for Order 34, Rule 4 being six months 
from the date of our order. 


Appeal alowed 


KALKA SINGH (Plaintiff ) 
VeETSUS 
NAMDAR KHAN (Defendant) * 
Transfer of Property Act, Sec. 55 (2)—Sale-deed—Buyer bad notice of 
cloud on the sellers title—Statutory right under Sec. 55 (2) - 
unaffected, 


Defendant purchased property from a Hindu widow and there- 
after sold it to plaintiff purporting to transfer absolute interest in 
"Civ. Rey. 539 of 1932 
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the property. Both the parties to the contract were doubtful 
of one point, viz., whether the sale by the widow to the defendant 
was for legal necessity. Some years after purchase the plaintiff 
was dispossessed by a reversioner and thereupon he sued the defen- 


dant for compensation for dispossession of the property. Held, 
that the fact that the buyer had notice of the cloud on the seller’s 


title did not affect the buyer’s statutory right under Sec. 55 (2) 
T. P. Act, because even if he had full knowledge that the seller’s 
interest was vulnerable, it may easily be inferred that he relied 
on his statutory right to protect himself against the risk he was 


8- 
Newsl Kishore v. Sarju Rem Sabu, [1932] A. L. J. 611 relied 
on. : 

Crvm Revision from an order of Basu CxHaTuR BEHARI 
Lax, Judge, Small Cause Court of Jaunpur. 


Kedar Nath Sinha for the applicant. 

Mushtaq Abmad for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This is an application for the revision of a 
decree and order of the Judge of the Small Cause Court of Jaun- 
pur, dismissing the suit of the plaintiff-applicant for compensation 
for dispossession of the property purchased from the defendant. 
The circumstances are briefly a the defendant had purchased 
some immovable property from a Hindu widow, who was in 
need of money for the purposes of pilgrimage, and that the 
defendant thereafter sold the property to the plaintiff. It has 
been found by the court below and indeed admitted by the plain- 
tiff that at the time of his purchase from the defendant, his 
knowledge of the defendant’s title to the property was just as 
extensive as that of the defendant himself, that is to say, he knew 
that the property had been purchased from a Hindu widow who 
had a limited interest, and that the widow could not legally transfer 
the property except for legal necessity, but it appears that both 
parties to the contract for sale were doubtful of one point, viz., 
whether the sale by the widow to the defendant was for legal 
necessity. The sale deed by which the defendant transferred the 
property to the plaintiff purports to transfer absolute ownership 
in the property. ‘The plaintiff was in possession of the property 
from 1924 when he purchased it from the defendant until 1930 
when he was dispossessed by a reversioner. The trial court has 

however dismissed the plaintiff’s suit for compensation on the 

' ground that he had notice that his seller’s interest was a limited 


one, 


The present application is made on the ground that, whether 
the plaintiff had notice or not, he has a statutory right under 
Clause (2) of Section 55 of the Transfer of Property Act, the 
118 
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essential part of which is to the following effect:— 

The seller shall be deemed to contract with the buyer that 
the interest which the seller professes to transfer to the buyer 
subsists and that he has power to transfer the same. 

In the sale deed the seller undoubtedly professes to transfer 
to the buyer the absolute ownership of the property and, according 
to the argument for the applicant, he must be made to compensate 
the buyer now that his title has failed. A somewhat similar 
question is considered in the case of Mubammad Ibrahim v. 
Nakched Ram’ where it was found by a Bench of this Court that 
the document of transfer ‘in clear and unambiguous terms trans- 
ferred to the plaintiff the full rights of ownership ... free 
from all encumbrances,’ and that while certain references in_the 
document might have been sufficient to put the purchaser on his 
guard, these would only ‘operate to save the vendor from a charge 
of fraud, they were quite insufficient to release the vendor from 
the obligation imposed upon him by Section 55 (2) of the Trans- 
fer of Property Act’. In that case, it may be remarked, the 
lower appellate court had held that the plaintiff either knew or 
ought to have known exactly what he was buying and that as he 
had knowingly bought a defective title the suit ought to be dis- 
missed. But this decision was reversed by the High Court in 
appeal for the reasons J have quoted above. In a more recent 
decision on a similar point, a Bench of this Court in the case of 
Newal Kishore vw. Sarju Ram Sabu’, following the decision in the 
case of Mubammad Ibrabim v. Nakched Ram and also a decision 
of the Calcutta High Court, held that unless the vendor’s liability 
as imposed by Section 55 (2) of the Transfer of Property Act 
was excluded by express covenant, his liability would be deemed 
to subsist notwithstanding the fact that the vendee may have some 
idea as to the defect in the title of the vendor. In the Calcutta 
case it was stated that the vendee was entitled to rely on the 
assurance of title on the part of the vendor although he himeelf 
may have had some doubt as to it. We are of opinion that the 
view taken in Calcutta and in this Court quoted above is the 
correct view. The liability of the vendor clearly exists. 


Now, there is certainly no express covenant in the present 
case that the seller is to be released from the liability expressed in 
Section 55 (2) and that liability, as I have already pointed out, 
is that he is deemed to contract with the buyer that the interest 
which the seller professes to transfer subsists and that he has power 
to transfer the sale. ‘The interest which the seller professed to 
transfer was a complete proprietary title, and the reason why 
the court below has not decreed the plaintiff’s suit is that the buyer 
had notice of a cloud on the seller’s title. In the circumstances it 
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can hardly be held that notice would affect the buyer’s statutory 

right, because even if he had full knowledge that the seller’s in- 
terest was vulnerable, it may easily be inferred that he relied on his 
statutory right under-Section 55 (2) to protect himself against 
‘the risk he was taking. The court has, however, referred to the 
decision of a single Judge of this Court in the case of Kali Din v. 
Madho.? It is certainly laid down there that Section 55 (2) will 
apply in such a case “unless it be shown that the benefit of the 
rule was lost to the purchasers by fraud, notice, waiver or express 
or implied contract”. Sir Louis Stuart, the Judge concerned, went 
on to consider whether in that case the buyer had had notice and 
found that he had not, but it is true that he would apparently 
- have decided that the seller would have been protected if the 
buyer had notice of the defect in the seller’s title. The deci- 
sion inthe cage of Newal Kishore v. Serju Ram Sabu is however 
2 more recent decision and as it is a decision of a Bench of two 
Judges of this Court it must have higher authority. I have been 
referred to two other decisions by single Judges of different High 
Courts in which it is claimed that an opposite view has been taken. 
In the case of Gondu Ramasabbu Iyer v. Mathiah Kone* it was 
held that when the vendee is perfectly aware of the defect in 
title or existence of an encumbrance, there is no duty on the part 
of the seller to inform the buyer of that of which the latter is per- 
fectly aware. The question was raised in connection with Clause 
(1) of Section 55 and not Clause (2), and it may well be that it 
was not necessary for the seller to inform the buyer. of facts which 
the latter already knew, but that does not appear to affect his 
obligation to make good to the buyer a loss which both know that 
the buyer might incur. In the case of Kalla Mal v. Umrõ a 
single Judge of the Lahore High Court held that the doctrine of 
caveat emptor applied in such a case, but in this decision there is 
no reference to the provisions of the Transfer of Property Act. 
It is therefore clear that the great preponderance of authority 
in this Court is in favour of the present applicant, and I must 
hold that the decision of the court below is not in accordance 
with law. 


I therefore allow the application with costs, and direct that 
the decree and order of the trial court be set aside and that the 
plaintiff be given a decree for the refund of the amount of the 
purchase money in addition to interest on that sum from the date 
of his dispossession to the date of the suit and thereafter pending 
and future interest at 6%. As the plaintiff was in possession of 
the property for six years he has no equitable claim to interest 
from the date of the sale. Application allowed 
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LACHMAN DAS BABU RAM (Applicant) 
VETSHS 
THE COMMISSIONER, INCOME-TAX U. P. (Opposite party) *. 
Income-tax Act, Sec. 66, Sub-Sec. (2)—Reference under—Rs. 100 
deposited as fee—Whetber deemed to be included in Cowrts order 
awarding costs to the assessee. 

Where in an income-tax matter, the High Court awarded to 
the assessee his costs against the opposite party, but the office 
omitted to include in the memorandum of costs the amount 
of Rs. 100 deposited as fee for the reference under Sub-sec, (2) of 
Sec. 66 of the Income-tax Act, beld, that this amount being a 
part of the costs of the reference must be deemed to have been 
included in the Court’s order, and must therefore be included in 
the memorandum of costs. 


Radhey Lal Belmukand, I. L. R. 52 All. 991 followed. 


S. N. Verma for the applicant (assessee) 
Mubommad Ismail (Government Advocate) for the assessor. 


The judgment of the Court was delivered by 


Moxeryl, J.—This is a very short matter and is concluded by 
a decision of this Court in Radhey Lal Balmukand.* 

In an income-tax matter decided on July 9, 1929, this Court 
awarded to the assessee his costs against the opposite party. The 
costs would naturally include the amount of Rs. 100 deposited as 
fee for a reference under Sub-section (2) of Section 66 of the 
Income-tax Act. The High Court office in preparing the memo- 
randum of costs omitted to include this sum. ‘The applicant now 
asks that this sum should be included. ERT 

Mr. Verma has urged three points against the application. 
One is that this virtually asks us to review our judgment. Second- 
ly, it is not open to the High Court to deal with the fee paid for 
reference, and, thirdly, that the application is a belated one. 

On the first point we do not think that it is an application for 
review of judgment. When we awarded costs to the assessee we 
awarded all the costs without any exception, and if, as was rightly 
held in the case quoted above, the fee paid for making the reference 
be a part of the costs in the reference, it must be deemed to have 
been included in our order. 

The second point of Mr. Verma is also not sound. When an 
assessee has to make a reference against a certain wrong decision 
of the income-tax department and he succeeds, there is no reason 
why the department should keep the sum of Rs.100 in its pocket. 
It is undoubtedly a part of the costs of the reference and therefore 
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must go as such. 

The third point no, doubt is somewhat strong. But as the 
Court did award all the costs to the assessee, we do not see any 
reason to fine the assessee the sum of Rs. 100 because of the delay 
in discovering the fact that the sum should have been inċluded in 
the memorandum of costs. We however do this, that we shall 
not allow the applicant any cost for the present application, al- 
though it is opposed by the income-tax department and unsucces- 
fully. 

We direct that the memorandum of costs prepared in this 
Court be amended by addition of the fee of Rs. 100 deposited by 


the assessee for the reference. 


SIYA RAM (Applicant) 
Versus 
BOHRA KISHORI LAL (Opposite party)* 
Provincial Insolvency Act, Secs. 10, 25,13 (e) and 2 (d)—Provistons of 

—Petition for insolvency—Petitioner bound ta prove his inability to 

pay bis debts—Expression “tunable to pay bis debts’—Meaning of 

—Share in joint family—Must be disclosed in petition. 

* Before a debtor can seek the protection of the Insolvency Court 
he has to satisfy it that he is unable to pay his debts. If he is 
unable to prove that he cannot pay his debts, then the court has 
power to dismiss his petition under Sec. 25 of the Insolvency Act, 
The expression “unable to pay his debts” means that the market 
value of the realizable assets is less than the total amount of his 
debts. 

‘Where the appellant in his petition for insolvency did not in- 
clude his share in the joint family property which paid land 
revenue, on the ground that this share was not available for pay- 
ment of his creditors, beld, that his failure to do so amounted to 
non-compliance With the provisions of Sec. 13 (e), and his peti- 
tion was rightly dismissed. In order to decide whether appellant 
was a person who was unable to pay his debts the value of his 
interest in the joint family had to be taken into account. 

FIRST APPEAL from an order of BABU GOBIND SARUP MATHUR, 
District Judge of Mainpuri. 

Binod Beberi Lal for the appellant. 

N. C. Vaish for the respondent. 

The following judgments were delivered: — 

RacHHPAL SINGH, J.—This is an appeal by one Siya Ram 
against the order passed by the court below dismissing his petition 
for insolvency. 

In his petition in the insolvency court the appellant stated 
that debts due by him amounted to Rs. 1,829 and the value of 
"RF. A. F. O. 105 of 1932 
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his assets was only 20-8-6. One of his three creditors is Kishori 
Lal respondent who holds a decree for Rs. 1,748-15-0 which he 
put in execution and prayed for the arrest of the appellant who 
thereupon applied for adjudication as an insolvent. Kishori Lal 
opposed the appellant’s application and alleged that he (appellant) 
owned considerable property which he had not shown in his peti- 
tion. The court below found that this allegation of the contesting 
creditor was correct and so the application made by the petitioner 
was dismissed. The present appeal has been preferred against that 
order. 

The learned Judge of the court below found that the follow- 
ing points were established: i 

1. That the petitioner, his five brothers and their father 
owned joint family estate paying Rs. 3,000 yearly as Jand revenue. 

2. That the family paid about Rs. 83 yearly as income tax. 

3. That the petitioner held one decree and one mortgage 
which have not been shown in the insolvency petition. 

The only point argued before us on behalf of the appellant 
was that in spite of this finding of the learned Judge the appellant 
was entitled to an adjudication order. 

Section 10 of the Provincial Insolvency. Act enacts that a 
debtor shall not be entitled to present an insolvency petition unless 
he is unable to pay his debts. Under this section the court has 
discretion as to the amount of protection to be afforded to a 
petitioning debtor in each individual case, the debtor being required 
to show nae be is in fact unable to pay bis debts. The argument 
of the learned counsel appearing for the appellant was that his 
client under the law was entitled to an adjudication order as soon 
as he proved that his debts amounted to over Rs. 500. I find 
myself unable to agree with this contention. Under the present 
Act inability to pay debts is made a condition precedent to the 
presentation of a debtor’s petition. Before a debtor can seek the 
protection of the Insolvency Court he has to satisfy it that he is 
unable to pay his debts. If he is unable to prove that he cannot 
pay his debts, then the court has power to dismiss his petition 
under the provisions of Section 25 of the Insolvency Act. The 
whole object of amending Section 10 of the Provincial Insolvency 
Act by adding the words “he is unable to pay his debts” is to 
prevent the abuse of the debtors filing petitions as a method of 
evading their liability. After a petition has been presented by a 
debtor alleging that he is unable to pay his debts the court is 
to hold an enquiry under Section 24 of the Provincial Insolvency 
Act. Section 24 (1) (a) enacts that where the debtor is the 
petitioner, he shall, for the purpose of proving his inability to 
pay his debts, be required to furnish only such proof as will 
satisfy the Court that there are prima facie grounds for believing 
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the same and the court, if and when so satisfied, shall not be bound = Gm 
to hear any further evidence thereon. At this stage it is not 
necessary for the court to make an elaborate enquiry but it is in- 
cumbent on the debtor to make out a prima facie case to the Sra Ram 
satisfaction of the court as to his inability to pay his debts. The x,y, 
onus of proving all the essential conditions, required by Section = La, 
10 lies on him, otherwise his application must be dismissed under , 717 sdl 
Section 25 of the Provincial Insolvency Act. ‘The expression Sach, J. 
“unable to pay his debts” means that the market value of the reali- 
zable assets is less than the total amount of his debts. Under 
Section 13, among other points, the debtor must show: 

(e) the amount and particulars of all his property, toge- 
ther wi 

(i) a specification of value of all such property not con- 
sisting of money. 

(ii) the place or places where any such property is to be 
found; and 

(iii) a declaration of his willingness to place at the disposal 
of the court all such property save in so far as it includes such 
particulars (not being his books of accounts) as are exempted by 
the Code of Civil Procedure, 1908, or by any other enactment for 
the time being in force from liability to attachment and sale in 
execution of a decree. 

This clearly means that he should declare all his realizable 
assets, Under Section 2, Clause (d) the word “property” includes 
any property over which or the profits of which any person has a 
disposing power which he may exercise for his own benefit. This 
definition of the word “property” is not exhaustive. But it would 
include all kinds of properties over which he has disposing power. 
Section 28, Clause (5) of the Provincial Insolvency Act lays down 
that the property of insolvent for the purposes of this section shall 
not include any property (not being books of account) which is 
exempted by the Code of Civil Procedure, 1908, or by any other 
enactment for the time being in force from liability to attach- 
ment and sale in execution of a decree. In the present case we 
find that the appellant in his application did not include his share 
in the joint family property which pays Rs. 3,000 yearly as land 
revenue. The argument of the learned counsel for the appellant 
was that this share in the joint family estate was not available for 
payment of the creditors of the appellant and so it was not shown 
in the schedule. I find myself unable to agree with this conten- 
tion. In order to decide whether the appellant was a person who 
was unable to pay his debts, the value of his interest in the joint 
family had to be taken into account. ‘The appellant did not show 
his interest in the joint estate in the schedule. In other words, he 
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did not comply with the provisions of Section 13, Clause (e), 
Sub-clause (i), (ii) and (iii). The learned Judge of the court 
below was, therefore, justified in holding that the appellant had 


Sra Rau failed to show that he was unable to pay his debts. 
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I, therefore, dismiss the appeal with costs. 
NIAMATULLAH, J.-—I concur. 
Appeal dismissed 


MST. RAM SRI (Plaintiff) 
Versus 


IQBAL BAHADUR (Defendant) * 


Merch 16 Tenancy Act (UI of 1926), Secs. 199 (1), 3 (3), 220, 132 and 230 





BENNET, J. 
Bayras, J. 


—Theks—Of villages and shops in city—Collections minus 7% 
to be pæd to lessor—Suit far arrears (villages) —Whether main- 
“tainable im revenue court alone. 
Where a lease for twenty years executed on a date prior to Act 
II of 1926 comprised of two portions, the first of six villages 
and the second of shops in a city, and it specified that the lessee 
was to pay to the lessor the income which he collected from 
each kind of property less seven per cent, and the lessor brought 
a suit under Sec. 132 (Act II of 1926) in the revenue court for 
the arrears due under the ¢heha, in respect of years during which 
Act II of 1926 was in force, beld, that in view of the altered 
definitions of thekadar and of rent in Act II of 1926 the revenue 
Court had jurisdiction to deal with the claim for arrears on the 
tbekanema so far as the six vulages were concerned, and no 
Court other than the revenue court could take cognizance of such 
a claim (Secs. 220 and 230 of Act II of 1926); and the question 
- (viz, which forum the plaintiff should go to in order to have 
the existing rights determined) being one of procedure and not 
of accrual of right Sec. 6 (c) of the U. P. General Clauses Act 
(I of 1904) was inapplicable. ` 
Ballabh Das v. Murat Narain Singh, 24 A. L. J. 489 referred to. 
If a landholder in his capacity of landholder does receive certain 
dues from the bazar in a particular village, then his transfer of 
those rights in the thekenema to the thekeder constitutes him a 
thekader in regard to those particular items of income. The 
income is not to be regarded as to whether it arises from a piece 
of agricultural land but as to whether it is something which accrues 
to the zamindar. 
First APPEAL from an order of D. G. P. ANTHONY Esq., 
Assistant Collector, First Class of Etawah. 


M. L. Agarwala for the appellant. 
Ambika Prasad for the respondent. 


*F. A. F. O. 166 of 1932 
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The judgment.of the Court was delivered by . 

BENNET, J.—This is a first appeal from order by a plaintiff 
whose plaint in the revenue court has been returned by the Assis- 
tant Collector on the ground that the suit lies in the civil court. 
The ‘suit was brought by the plaintiff Mst. Ram Sri against the 
defendant Iqbal Bahadur for the arrears due under a thehka for 
a number of years 1336-37-38 fasli and kharif of 1339 fasli. It 
is to be observed that, all these were years during which the Agra 
Tenancy Act, Act Il of 1926 was in force. The suit was brought 
unger Section 132, Act IN of 1926. The only question before 
us is whether that suit should be brought in the revenue court or 
in the civil court. The thekenama in question was executed on 
a date prior to Act II] of 1926, that is, it was executed on Sep- 
tember 13, 1924. The thekenama deals with the entire property 
of the plaintiff and it sets forth that she desires to give a lease “of 
the entire zamindari property in the villages of Bedpur with market, 
Barauli, Bedpur, Raghopur, Ramit, Hirapur and Siphri and all 
the shops situate in the city of Etawah”, for a period of twenty 
years. Paragraph (1) sets forth, “The lessee should remain in 
possession of the shops and- the property and make collections in 
respect thereof. He should let out the land in his own right. He 
should exercise all the powers of a zamindar as a lessee”. Para- 
graph (2) sets forth, “The lessee shall take as his dues 7 per cent 
l .. „out of the gross rental of the property and. the 
rent of shops”. Paragraph (3) makes reference to amounts spent 
in constructing buildings in the village for the improvement of 
the village or for the comfort of dwelling or in making the repairs 
to the houses:and the ‘garhi’ in mauza Bedpur or for getting repairs 
done to the.shops and the houses situate in Etawah. We consider 
that the reference to villages and in particular to mauza ` Bedpur 
does not mean that there were any houses in those villages which 


were let to tenants but we consider that the reference is apparently . 


to the.‘garhi’ and the residential house in Bedpur where the plain- 
tiff’s husband had been accustomed to reside when he collected rent. 
Paragraph (4) refers to the sale of wood of the trees of spontaneous 
growth and states that 7 per cent is to be deducted from this and 
the balance handed over to the lessor. Paragraph (5) provides for 
the account of profits to be adjusted annually and provides for 


ejectment on failure to pay profits for two years. Paragraph (9) ° 


sets forth that the lessee is to realise certain arrears. After this 
Paragraph there is a specification of the six villages leased out 
and the first village is stated to be Bedpur with market, gross 
rental with market Rs. 3,673-8-0. The total of the a a 
in net income comes to Rs. 6,284-15-0. It is stated then that 
the annual rent of the shops is Rs. 3,132 and the total profits of 
the property leased out are Rs.9,416-15-0. And the deduction 
119 
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of 7 per cent which is granted to the thekeder on the gross income 
would come to Rs, 659. l 
The argument of learned counsel is that this document does 
not constitute a thekenama which would come under Act Il 
of 1926. Learned counsel relies for this proposition on a ruling 
in Ballabba Das v. Murat Narain Singh! This ruling, however, 
was passed on February 1, 1926 before the Act IN of 1926 had 
come into force and the ruling proceeded on the particular defini- 
tion of thekader in Act II of 1901 as is shown on page 492 as 
follows:— B 
Land is defined in Section 4 (2) as land which is let or 
held for agricultural purposes. Sub-clause (6) defines thekeder 
as farmer or other lessee of proprietary rights which must mean 
rights in land, otherwise- a lessee of proprietary rights in “house 
properties would come within the definition of a thekader in the 
Agra Tenancy Act. That obviously could not have been the 
intention. The expression ‘agricultural purposes’ has not been 
-defined anywhere but a lease cannot be called a lease for agricul- 
tural purposes unless the primary object of the lease is cultivation 
or agriculture. re « 
That particular ruling dealt with a permanent lease of a 
whole village in Mirzapur district and alleged permanent 
lessees had made mortgages of the whole village and the mortgagees 
had. brought a suit against tenants for arrears of rent. The issue 
before the court was whether the permanent lessee could rely on 
Section 108 of the Transfer of Property Act for his right to 
make a mortgage. The contention was that he could not rely 
because Section 117 of the Transfer of Property Act directed that 
the provisions of that chapter would not apply to a lease for 
agricultural purposes. The question, therefore, was whether the 
permanent lease was or was not a,lease for agricultural p 
and it was held, having regard to the provisions of Act II of 1901, 
that that was not a lease for agricultural purposes. But we con- 
sider that the question now being one of jurisdiction of the courts, 
the Act which we must consider is the present Tenancy Act, Act 
I of 1926. That Act has greatly altered the: definition of a 
thekadar and has provided a special chapter 13 dealing with theke- 
dørs. In Section 199(1) of that chapter it is specifically stated: 
A thekeder is a farmer or other lessee of proprietary rights in 
Jand, and in particular of the rights to receive rents or profits. 
These words are new, “of the right to receive rents or profits” 
and did not occur in the former Act II of 1901. The expression 
there in Section 4(6) was “thekeder includes a farmer or other 
lessee of proprietary rights,’ and immediately above it 
came the statement “tenant includes a thekadar”. A tenant in 
that former Act was one who paid rent for land and land so 
124 A. L. J. 489 ; 
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leased or let was held for agricultural purposes. A thekadar, 
therefore, along with a tenant under Act II of 1901 was tied down 
by the definition that he was a person who paid rent for land which 
was let or held for agricultural purposes. The definition of theka- 
der in Act IM of 1926 has now been freed from this condition 
connecting the #hekader with holding the land for agricultural 
purposes. In the definition of rent in Section 3 of Act I of 
1926 it is stated: 
When used with reference to a thekadar rent means the amount 
payable by the thekader to his lessor under the terms of the theka. 


The rent, therefore, in regard to a thekadar is distinguished 
by Section 3, Sub-section 3 from rent paid by a tenant. The 
rent paid by a tenant is still defined as whatever is in cash or kind 
to be paid or delivered by a tenant for land held by him, but 
as regards a thekader the rent is no longer for land held by the 
thekader but the amount which is payable under the terms of the 
theka. The whole basis, therefore, of the. argument of learned 
- counsel is taken away by the alteration in the definitions of theka- 
dar and of rent in Act I of 1926. ‘These definitions are, in our 
opinion, extremely clear and leave no ground for argument or 
doubt. Considerable argument was made on the point as to 
whether certain portions of the lease in regard to the villages would 
include items which could not be considered to be rent under Act 
IU of 1926. The criterion applied by counsel was not the defini- 
tion of the rent of a thekadar which is whatever is payable under 
the terms of the theka but it was the definition which would 
apply to the rent of a tenant. His argument was firstly in regard 
to the mention of village of “Bedpur with market.” It is not 
shown in the thekenema what the income from the market was 
or how it was calculated. The ¢heka does specify that the market 
income is included in the gross rental for this village and apparent- 
ly is. shown as part of the rental of the village in the patwari’s 
papers. We would refer to the definition of “Sayar” in Section 
3, Sub-section 4 as covering miscellaneous kinds of income, the 
last words ending up with the words “or the like”. This shows 
that there is a general inclusion in this “Sayar” income of mis- 
cellaneous dues paid to a zamindar. But we do not consider that 
this question need be considered at all in regard to the question 
before us. The case of a thekader is no longer connected with 
the land because of the definition of rent. In other words the 
definition does not look downwards towards the land but. looks 
upwards towards the zamindar. In Section 199 the thekadar is 
a lessee of the right to receive rents or profits, and the lessee of 
the proprietary rights in land. ‘The proprietary rights “in land 
are the rights possessed by the landholder or zamindar. If, there- 


-fore, the land-holder in his capacity of land-holder does receive 
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certain dues from the bazar in this particular village of Bedpur, 
then his transfer of those rights in the theksnama to the thekadar 
constitutes him a ¢bekadar in regard to those particular items of 
income. In other words thè income is not to -be regarded as to 


‘whether it arises from a piece of agricultural land but as to whether 


it is something which accrues to the zamindar.. We have dealt 
rather long with this elementary point, but the argument before 


` us was very detailed. We regard this lease as comprising of two 


portions. ‘The first portion is of the six villages and the second 
portion is the shops in the city of Etawah. The lease is clearly 
divisible in regard to the two portions and there is no provision 
in the lease that 2 lump sum of money is to be paid as rent on the 
two portions. If there had been such a provision, some difficulty 
might have arisen in the division of the lump sum of money bet- 
ween the two portions, but that difficulty does not arise. In the 
present case the lease specifies that the lessee is to pay to the lessor 
the income which he collects from each kind of property less s¢ven 
per cent. 

The lower court laid stress on the provision in the General 
Clauses Act dealing with new legislation and the lower court refers 
to Section 6 of the General Clauses Act and says that in virtue of 
Section 6 the-present Tenancy Act cannot govern or regulate 
provisions of the thekenama. We do not agree with this argument 
and the learned counsel did not show any ruling in support of the 
argument. -.He refers to Section 6 of the United Provinces General 
Clauses Act, Act I‘of 1904, Sub-sections (e), (b) and (c). The 
provision is that where any United Provinces Act repeals any enact- 
ment hitherto made unless a different intention appears, the repeal 
shall not—(a) revive anything not in force or existing at the 
time at which the repeal takes effect; or (b) affect the previous 
operation of any enactment so repealed or anything ‘duly done or 
suffered thereunder; or (c) affect any right, privilege, obligation 
or liability acquired, accrued or incurred under’ any enactment so 

‘As regards (a) we do not consider that there was anything 
in force at the time.at which the repeal took effect which would 
be barred-by this Act I of 1904. It was subsequent to this Act 
that the suit in question was brought and there is no question 
of reviving, nor does (b) apply because there is no question of 
anything done or suffered under a previous enactment. The suit 
in question was Brought not under the old Act but under the 
present Act. (c) refers to any right, privilege, obligation or 
liability which arose under the old Act. We do not consider 
that this- will apply because the question before us is not one of 
rights but one of procedure. It is not a question of the accrual: of 


right -but it is a question which forum the plaintiff ‘should go to 
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in order to have the existing rights determined- There is in one 
case a question of a right having accrued which does affect proce- 
dure and that is the case where under a former enactment a decree 
has been passed and the person affected by the decree has a right to 
appeal. It has been held by this Court that a change in procedure 
will not take away that right to appeal which has already accrued, 
and for such a purpose Section 6 (c) will apply and new legislation 
will not affect the right to appeal which come into existence, 
but we are not dealing here with such a question of right. We 
are dealing merely with the question as to what forum has juris- 
diction to determine the rights of the parties. We consider that 
there is no doubt whatever that the revenue courts have jurisdic- 
tion to deal with the claim for arrears on the thekanema so far 
as the six villages are concerned. Chapter XIU in regard to 
thekadars does regulate the rights of the parties and Section 220 
of that Chapter lays down that for suits by a lessor against a theka- 
der the proper sections of the Fourth Schedule will apply, that is, 
for the arrears of rent the lessor brings his suit, as in the present 
case, under Section 132 of the Act, and the section will apply as 
for a landholder against his tenant. Section 230 of the Tenancy 
Act lays down that the suits which come under the Fourth Schedule 
shall be heard and determined by the revenue courts and no 
courts other than a revenue court shall take cognizance of 
such suits. This section clearly bars the jurisdiction of the civil 
courts in regard to the claim in question. We consider, therefore, 
that the proper forum in the present case for the plaintiffs claim 
is the revenue court and accordingly we allow this appeal and we 
return the suit to the Assistant Collector with a direction that he 
shall dispose of the suit according to law. As we consider that 
the law is clear on the subject and that the objection as to 
jurisdiction should not have been raised, we direct that the defen- 
dant will pay the costs of the plaintiff in this Court and hitherto 
incurred in the lower court without regard to the result, other 
than the court-fee in the court of first instance which will abide 
the ultimate decision. There is also a cross-objection brought by 
the defendant to the effect that the lower court was not entitled 
to amend its order which was originally for the dismissal of the 
suit and change that order jnto an order returning the plaint 
for presentation to the proper court. Learned counsel asks that 
this cross-objection should be disposed of to-day. We consider 
that our order governs the case and therefore the point does not 
arise and we, therefore, dismiss the cross-objection with costs. 
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EMPEROR 
Verses 
TOHFA AND OTHERS* 


Augast 1 Pengl Code, Sec. 186—Offence tunder—When committed—Tbreats of 


Kino, J. 


King, J. 


J. 


violence preventsng public servant from carrying out bis duty— 
When amounting to obstruction of public servant—Criminal Pro- 
cedure Code, Or. XX XVII, R. 5—Werrent for conditional attachment 
—Defectsve in certain respects—Resistance to execution of —When 
no offence committed. 


The question of whether an offence under Sec. 186 of the Penal 
Code has or has not been committed must depend upon the pecu- 
liar facts and circumstances of each case. Threats of violence 
made in such a way as to prevent a public servant from carrying 
out his duty might easily amount to an obstruction of the public 
servant, particularly if such threats are coupled with an aggressive 
or menacing attitude on the part of the person uttering the threats 
and still more so if they are accompanied by the flourishing or 
even the exhibition of some kind of weapon\capable of inflicting 
physical injury. Nefdur Serder v. K.-E., A. I. R. 1932 Cal. 871 
followed. 


When, in execution of a warrant for conditional attachment, 
the commissioner accompanied by plaintiff and his pairokars, 
approached defendant’s house, the latter, who was armed with 
lathis, adopted an offensive attitude and said that he would never 
allow attachment to be made and that he would break the head of 
anyone who pointed out the property. Defendant also removed 
three head of cattle. The Commissioner, apprehending an assault, 
retired; but, immediately afterwards he saw that one of plaintiff’s 
men had been assaulted by defendant. It was found that the 
notice relating to security issued to defendant was not consolidated 
with the order of attachment as required by Or. XXXVI, R. 5. 
Held, that as no legal warrant was issued, the defendant was 
entitled to acquittal; although otherwise he was liable to be con- 
victed under Sec. 186 of the Penal Code. 

Prabbu Dayal v. K.-E., Punjab Record, Case No, 49 of 1905 
and Fatt v. K.-E., A. I. R. 1932 All. 692 relied on. 


CRIMINAL APPEAL by the Local Government, from an order 
of Basu TmRroxı NATH, Sessions Judge of Meerut, 
Mubemmad Ismail (Government Advocate) for the Crown. 
Chandra Bhan Agarwal for the accused. 
. The judgment of the Court was delivered by 


Kine, ,J.—Tohfa and his two sons, Harbans and Chandar, 
were convicted by a Magistrate of the Meerut district on a charge 
under Section 186 of the Indian Penal Code. On appeal they 
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were acquitted by the Sessions Judge. This is an appeal on behalf Canawar 
of the Local Government against their acquittal. ER 
The facts of the case are not in dispute. One Abdulla sued _ 
Tohfa in the Munsif’s court at Ghaziabad on the basis of a pronote. Ewrmor 
He filed his suit on February 10, and on February 13 he applied EN 
to the court for attachment before judgment under Order 
XXXVI, Rule §. The Munsif allowed the application in the King, J. 
following terms:— ý 
Let notice go to the defendant to show cause why the applica- 
tion be not allowed. Interim attachment meanwhile. Let B. 
Onkar Nath vakil do the work of attachment. 
Accordingly, on February 15 B. Onkar Nath went to Tohfa’s 
village accompanied by the plaintiff in the suit and his pairokars. 
Tohfa and his sons came out of the house armed with lathis. They 
adopted an offensive attitude and said that they would never 
allow attachment to be made and that they would break the head 
of anyone who should point out the property. At the same time 
they removed three head of cattle. The commissioner appre- 
hending that an assault might be committed thereupon retired; 
but when he had gone a short distance, he heard cries and, on 
looking round, he saw that one of the plaintiffs’ men had actually 
been assaulted by Chandar. 
The learned Sessions Judge has disagreed with the Magistrate 
and has acquitted the three respondents on the ground that for a 
conviction under Section 186 of the Indian Penal Code it must 
be shown that there was “physical” obstruction. He has relied 
on three rulings. ‘The first is a single Judge ruling of the Lahore 
High Court—M#. Derken v. Emperor’. But the facts of that 
case were quite different from the facts of the case before us. All 
. that happened in that case was that a woman against whom a 
warrant of attachment had been issued abused the process-server 
and said that she would not allow him to attach her cattle. There 
is nothing to show that her attitude was such as to give rise to 
an apprehension of assault; nor does the judgment show that she 
actually stood in the way of the process-server in order to bar his 
advance and prevent him from carrying out his duty. The next 
case is a single Judge case of this Court, K.-E. v. Ahar Husain’. 
That was 2 case under Section 225(B) of the Indian Penal Code. 
All that was proved in it was that the person whose arrest was 
being sought said to the process-server: ‘Take me if you can to 
on Tahsil; I won’t go.” The court remarked in its judgment 
t i 





Something more than evasion of arrest or a mere assertion by 
the person sought to be arrested that he would not like to be 
arrested or that a fight would be the result of such arrest js 

1A. L R. 1928 Lah. 827 o “14 AL J. 731: L LR. 38 AL 506 





' mere threats by themselves would not in 
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The third case on which the Sessions Judge: has relied is the 
case of Matu Ram v. K.-E* ‘That was a single Judge decision of 
the Lahore High Court and the facts of the case were quite dis- 
tinguishable from the case before us. The naib-tahsildar of in- 
come-tax invoked the aid of some lambardars against certain 
mahajans. The latter assaulted the lambardars and it was held 
that there was no obstruction to the naib-tahsildar within the 
meaning of Section 186 of the Indian Penal Code. Another case 
to which our attention has been drawn in this connection is the > 
case of K.-E. v. Gajadber*. In that case a warrant had been 
issued for the arrest of the accused. The accused did not allow 
the chaprasi to execute the warrant and ran inside his house and 
locked the door. It was held that this was merely an act of passjve 
resistance and did not amount to obstruction. The learned Gov- 
ernment Advocate has. drawn our attention to a ruling of the 
Calcutta High Court in the case of Nefur Serdar v. K.-E.® At 
page 876, the learned Judge remarked as follows:— 

It seems to me, however, that the question of whether an offence 
under Section 186 of the Penal Code has or has not been commit- 
ted must depend upon the peculiar facts and circumstances of 
each case. No doubt in some instances mere threats may 
not of themsélves be sufficient. The real question is whether the 
action or attitude on the part of the persons alleged to have 
obstructed a public servant in the performance of his functions 
was of such a nature as to obstruct, that is to say, to stand in 
the way so as to prevent him in carrying out the duties which 
be-had to discharge. If it is solely a matter of threats, they must 
be of such a nature as so to affect the public servant concerned 
as to cause him to abstain from proceeding with the execution 
of his duties. It seems to me obvious that threats of violence 
made in such a way as to prevent a public servant from ing 
out his duty might easily amount to an obstruction of the public 
servant, particularly if such threats are coupled with an aggres- 
sive or menacing attitude on the part of the person uttering the 
threats and still more so if they are accompanied by the flourishing 
or even the exhibition of some kind of weapon capable of inflicting 
physical injury. Threats made by a person holding an offensive 
weapon in his hands must be taken to be just as much an obstruc- 
tion as that caused by a person. actually blocking a gateway or 
handling a public servant in a manner calculated to prevent him 
from executing his duty. ` 

In our opinion the above quotation correctly states the prin- 
ciple-to be applied to cases of this sort. It may be accepted that 

alt cases amount to 
obstruction unless they were accompanied either by an overt act or 
by a show of physical force. 
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Counsel for the respondents has accepted this position. Canc 

concedes that if the evidence proves ea inca e a wa 
of the respondents and their threats were directed. against the 13 
Commissioner, the conviction would be legal; but he pleads that Eseeson 
the threats were made to persons other than the commissioner and is 
that therefore there was no obstruction to a public servant within paai 
the meaning of Section 186 of the Indian Penal Code. B. Onkar Keng, J. 
Nath’s evidence—which is accepted by the defence as correct— 
shows that Tohfa and his sons were armed with Jathis, that they 
threatened to break the head of anyone who pointed out the 
property and that they told witness and the others that they 
would not allow attachment to be made. They were apparently 
confronting the commissioner and his party and opposing their 
advance and the latter hâd reasonable~ ds for anticipating 
resistance; and the only reasonable inference drawn 
from the evidence is that they w ing the co 
from executing his warrant. This conclusion is in accordance 
with common sense and the plain meaning of words. We are 
therefore clearly of opinion that in the absence of some other 
_ reason to the contrary, the respondents would have to be convicted 
\under Section 186 of the Indian Penal Code. 
\ A plea has been raised before us however by counsel for the 
respondents that the warrant which was issued to B. Onkar Nath 
was illegal and it is therefore pleaded that the respondents com- 
mitted no offence. This plea was contained in the memorandum 
of appeal before the Sessions Judge, but it has not been referred to 
in his judgment and it is not therefore clear whether it was ac- 
tually argued before him or not. 


The learned Government Advocate concedes that, according 
to the recent rulings of this Court, resistance or obstruction to the 
execution of an illegal warrant is not an offence under Section 186 
of the Indian Penal Code. The most recent case is that of Fattn v. 
‘K.-E.° In that case a warrant of arrest had been issued against a 
certain person, but his name and description had not been given in 
the warrant. He resisted arrest and it was held by a Bench of this 
Court that no offence had been committed, even though he did 
not know of the omission of his name and description from the 
warrant. 

The point for us to decide therefore is whether the warrant 
which was issued to B. Onkar Nath was or was not illegal. The 
wording of Order XXXVI, Rule 5 and of form No. 5 in Appen- 
dix F show that the legislature intended that the notice to the 
defendant to furnish security or to show cause against it and the 
order for the conditional attachment of his property should be 
issued simultaneously and on one and the same form. In the 

*A. L R. 1932 AlL 692 
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t case the only document on the record in pursuance A ee 
Set de of iran be omg rea 1e He 
commissioner for the attachment o a’s prope : 
learoed Government ‘Advocate argues that it must be assume 
from the Munsif’s order of February 13 that a separate notice Ge 
ee ee 
cause against doing so. In the order sheet we find the fais 
nawishta shud”, from which we are asked to presume that bo 
the warrant of attachment and also the notice about eee. 
separately written and issued in accordance with os oa oh 
order. It is argued that the issuing of cae asada manatees 
irregular, would not be illegal. But tHere is no copy on the 
record af any such notice to the de endant about security. The 
ee ” ore have referred only to the 
words “nawishta-sPud’? ma rọ i ave 
mattiin ez, we observe that in the Munsif’s 
wW nt af 4 t. M vO, : : 
wee in the order daoi oa Stated that notice should be issued 
to the defendant to show cause why the application for attachment 
before judgment should not be allowed; it does not appear that 
any notice was to be issued to him about the furnishing of security. 
In our opinion this omission and the doubt which exists as to 
whether in fact anything was done in pursuance of the order of 
February 13 except the issuing of a warrant of attachment to the 
commissioner must be held to render the warrant illegal. Even 
if a notice relating to security was in fact issued to.the defendant, 
it is clear that it was not consolidated with the order of attachment 
and therefore the requirements of the law were not fulfilled. 
The reason why the order about security and the order of attach- 
ment are required to be on the same form is obvious. It is that 
the defendant may know at one and the same time (1) that he 
is required to give security, or show cause against it, (2) that his 
Property is being meanwhile attached as security and (3) that he 
may have the attachment raised by complying with the court’s 
order about furnishing security or showing cause. It was held 
in a Punjab case, Prabh Dayal v. K.-E., Punjab Record, case No. 
49 of 1905, that when a warrant of attachment was issued which 
was defective in certain respects, one defect being the omission to 
state the amount of security which was demanded from the defen- 
dant, resistance to the execution of such warrant did not amount 
to an offence under Section 183 or 186 of the Indian Penal Code. 
This view is in accordance with the view which we take in this 
case. 


Since we have found that no legal warrant was issued under 
Order XXXVII, Rule 5, it follows that on this technical ground 
the acquittal must be upheld; although we are clearly of oponion 
that ce facts which have been proved would otherwise have 
amounted to an offence under Section 186 of the Indian Penal 
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Code and that, the grounds on which the Sessions Judge allowed 
the appeal were wrong. We accordingly dismiss this appeals, 
The bail bonds of those respondents who are on bail will be 

cancelled. Tohfa, who is in- jail, will be forthwith released. 
se Appeal dismissed 
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EMPEROR 
Versus 
ABDUL QAYUM? 
Criminal Procedure Code, Secs. 369, 430—Jail appeal—Dismissed—Subse- 
quent application for enbancement by Local Government—wW hether 
High Court empowered to enbance sentence. | 

Where after the dismissal of the jail appeal made by the accused, 
the Government Advocate made ‘an application for enhancement. 
of sentence on the ground that the sentence of three years under 
sec. 307 I. P. C. was illegal, beld, that Sec. 369 Cr. P. Code was 
mo bar to the exercise of the power of enhancement by the High 
Court as that section must: be read subject to the provisions of 
Sec. 430, the exception to which covers the power of enhancement. 
Under the rules of the High Court—Chap. I (xvii) (d)—a 
single Judge cannot exercise the jurisdiction of enhancement and 
that jurisdiction can only be exercised by a Bench of the High 
Court. Accordingly the order of a single Judge disposing of the 
jail appeal cannot be taken to have been an exercise of the juris- 
diction of the High Court under Chap. XXXII so far as the 

power of enhancement is concerned. 


CRIMINAL REVISION by the Local Government, from an order 
of S. M. Ati Munammap Esq., Additional Sessions Judge of 
Etawah. 

Mubommad Ismail (Government Advocate) for the Crown. 

K. N. Laghate for the opposite party. 


The judgment of the Court was delivered by 


BENNET, J.—Thħis is an application by the Local Government 
for the enhancement of sentences of three years passed under 
Sections 392 and 307 of the Indian Penal Code concurrently by 
the learned Sessions and Subordinate Judge of Etawah on one 
Abdul Qayum. It is clear in the first place that the sentence is 
illegal as it is contrary to the provisions of Section 397 of the 
Indian Penal Code. ‘That section lays down that 

If, at the time of committing robbery or dacoity, the offender 


attempts to cause death to any the imprisonment with 
which swch offender shall be punis shall not be less than 
seven years. 


In the present case it was found by the learned Sessions Judge 
*Cr. Rev. 715 of 1932 
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that the accused had caught a small girl in the streets of Etawah 
at night and forcibly carried her to a well and took off her nose- 
ring of gold and her silver jhenjbon and her dhoti with a border 
coloured pink and he threw the small girl into a well and ran 
away. The girl is aged 9 or 10 years and she remained in this 
well all night supporting herself in the water on a pile of bricks 
which had fallen into the well and also by clinging to the places 
where the wall of the well had broken down. In the morning 
people took her out of the well and she made a report that she was 
robbed, that she knew the appearance of the man who robbed 
her, that he was a Muhammadan and that he lived in a house in 
front of which a horse was tethered and that she could point out 
the house. The Sub-inspector asked her to point out the house 
and she pointed out the house of the accused. This occurrence 
took place on the night of the 21st-22nd of October, 1930, and 
it was not till a year later on October 3, 1931, that the accused 
came to give himself up. He made an attempt at an alibi which 
failed. 

Certain points have arisen in this case. There was a jail appeal 
made by the accused to this Court and that jail appeal was dis- 
missed by one of the members of this Bench on August 4, 1932. 
Under the rules of this Court the seal should not be affixed until 
the period of sixty days for filing an appeal through counsel had 
passed. The seal was not affixed until that period had expired 
from the order of the Sessions Judge which was dated July 21, 
1932. The letter to the Additional Sessions Judge stating that 
the appeal is dismissed is dated October 5, 1932. Previous to 
that on October 4, 1932, the present application for enhancement 
was filed by the learned Government Advocate. The point which 
has been argued before us is that according to the learned counsel 
for the accused as the appellate powers of this Court have already 
been exercised on the jail appeal, therefore it is not open to this 
Court to consider the enhancement of the sentence.on revision. 
No direct authority was shown for this proposition. The contrary 
has been held in Emperor v. Jorabhai Kisabhei*. In that case an 
appeal by a convicted person to the Bombay High Court 
was dismissed and the conviction was confirmed and on an oral 
application made immediately afterwards by the Government 
Pleader the Appellate Bench issued a notice to the accused to show 
cause why ‘his sentence should not be enhanced. An objection 
was taken on behalf of the accused that enhancement would 
amount to reviewing or revising the judgment already deliveted 
and that at least the accused had under Section 439(6) of the 
Code of Criminal Procedure a right to have his appeal re-heard 
on the merits in regard to his conviction. The court held that 

*L LR. 50 Bom 783 
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the accused had no right to have his appeal re-heard on the merits 
and that Section 439(6) would not apply to the case and the 
court further held that. the exercise of the powers of enhancement 
did not amount to reviewing or revising the judgment already 
delivered. Reference was made to Emperor v. Kale’, but in that 
case it was merely held that this Court had no power to revise 
an order of this Court upholding a conviction on appeal, the appli- 
cation in revision being directed to the reversal of that finding 
and asking this Court to hold that the conviction was incorrect. 


: Learned counsel argued that Section 369 of the Code of 
Criminal Procedure would apply to the present case and would 


prevent the exercise of powers of enhancement. That section, 


provides that a court shall not alter its judgment or review the 
same except for a clerical error when the judgment has been 
signed. It is argued that the judgment of the learned single 
Judge of this Court fixed the sentence at three years’ rigorous 
imprisonment and that the enhancement of that sentence in this 
Court would be a review or alteration of that judgment. We do 
not consider that this is correct and our reason for so considering 
is that Section 430 of the Code of Criminal Procedure provides 
that “Judgments and orders passed by an appellate court upon 
appeal shall be final, except in the cases provided for in Section 
417 and Chapter XXXII.” Learned counsel argued that this 
would not cover the present case because he said that the exception 
would not apply to the exercise of the powers of enhancement in 
the present case. We consider that the exception does cover, the 
power of enhancement. In exercising the power of enhancement 
we consider that we are not in any way violating the provisions 
of Section 369 because the provisions of Section 369 must be read 
subject to the provisions of Section 430. In the present case it is 
also clear that Chapter XXXII dealing with the powers of enhance- 
ment refers to a jurisdiction which could not have been exercised 
by the learned single Judge. Under the rules of this Court— 
Chapter I (xvii) (d)—a single Judge cannot exercise the juris- 
diction of enhancement and that jurisdiction can only be exercised 
by a Bench of this Court. Accordingly the order of the learned 
single Judge disposing of the jail appeal cannot be taken to have 
been an exercise of the jurisdiction of this Court under Chapter 
XXXII so far as the power of enhancement is concerned. ’ We 
therefore consider that it is open to this Bench to exercise the 
powers of enhancement vested in this Court. The law clearly 
provides in Section 397 of the Indian Penal Code that the sentence 
- passed on the accused person who has been found guilty of 
attempting to cause death at the time of committing robbery 
cannot be less than seven years. 
"LL R. 45 AIL 143 
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Accordingly we accept this application in revision. We 
sentence the accused Abdul Qayum to seven years’ rigorous im- 
prisonment concurrently under Sections 392 and 307 of the Indian 
Penal Code. It was urged that no charge was made under Sec- 
tion 397 of the Indian Penal Code but it is not necessary that that 
section should appear on the charge-sheet, as it is not a substantive 
offence. 


Application alowed 


TOWN AREA, MAUDHA (Defendant) 
| Versus: 
MANGLO (Plaintiff)* 
U. P. Municipalities Act, Sec. 321—Notice on busbend to demolish build- 
ing-—Not binding on wife—Suit by wife—When maintainable. 
On a notice being served by the Town Area Committee on one 
A to demolish a building, his wife sued for a declaration that the 
building was her propenty having been sold to her in lieu of 
dower as early as 1928 and that it was not liable to be demolished 
because it had been constructed before the Sections which autho- 
rized the Town Area Committee to demolish unauthorized build- 
ings came into force. Held, chat the plaintiff, not being a party 
to the proceedings before the Town Area Committee and before 
the appellate authority, was entitled to maintain the mit. The 
notices or orders passed against the husband could not be binding 
on the wife, simply because she is the wife. 
Sheo Rem v. Sone Lal, A. I. R. 1929 All. 912 distinguished. 
Fmst APPEAL from an order of I. M. Kowai Eso., Sub- 
ordinate Judge of Banda. 


N. C. Vaish for the appellant. 

Shab Zamir Alam for the respondent. 

The following judgment was delivered by 

MuBERJI, J.—This is an appeal against an order remanding 
a suit for decision on the merits. It was passed under the follow- 
ing circumstances. The Town Area of Maudha in the district 
of Hamirpur found that one Munna Lal built a shop without 
permission of the Town Area Committee and prosecuted him and 
subsequently served on him'a notice to demolish the building. 
Thereupon his wife Mst. Manglo instituted the suit out of which 
this appeal has arisen to obtain a declaration that the shop was 
her property having been sold to her in lieu of dower as early as 
1928 and that the shop was not liable to be demolished because 
it had been constructed before the sections which authorise the 
Town Area Committee to demolish unauthorised buildings came 
into force. 


*F. A. F. O. 156 of 1932 
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One of the pleas taken in defence was that the suit was not 
maintainable in a civil court. That plea found favour with the 
learned Munsif and he dismissed the suit without going into the 
other questions raised in the: case. | 

The learned Subordinate Judge, to whom an appeal was taken 
by Mst. Manglo, set aside the decree of dismissal and remarked 
that the question could not be decided without certain further 
findings of fact, namely, whether the shop stood within the 
limits of the Town Area and whether it had been built before 
certain sections of the Municipalities Act were made enforceable 
within the Maudha Town Area. 

' It is against this order of remand that the Town Area has 
filed this appeal. 

The learned counsel for the appellant has relied strongly on 
a decision of this Court in Sheo Rem v. Sone Lal, and he contends 
that the decision of the first court was right. 

The argument on behalf of the Town Area is that it was 
open to the respondent to file an appeal against an order Passed 
against her husband and she not having appealed was not entitled 
to maintain the suit. 

The facts of the case cited before me by the learned counsel 
for the appellant were briefly these. A certain person obtained 
a sanction to construct a building. Another person was aggrieved 
by that order because he thought that the building would narrow 
a road. This person appealed to the District Magistrate on the 
ground that the sanction to build should not have been granted. 
Fle succeeded and thereupon the person who had obtained the 
sanction to build instituted the suit which came up before this 
Court. For obvious reasons the plaintiff in the suit was bound 
by the order passed by the District Magistrate as the appellate 
authority and he could not maintain the suit. 

In this case the plaintiff was not served with any notice. It 
is said that being the wife of Munna, the person who had been 
served with notice, it must be presumed that she had an information 
of the service of notice. There is no such presumption. The 
fact that the plaintiff was aware must be proved. Then again 
the plaintiff was not bound to appeal even if she was permitted 
to appeal under Section 318 of the Municipalities Act. The 
Town Area Committee never dealt with her and if her title was 
good’ she was entirely neglected. We know how the husband 
uses the wife’s property in this country and if the husband Passes 
for the ostensible owner, his acts cannot bind the wife unless a 
plea of estoppel can be successfully urged against her. In my 
opinion the case quoted has no application to the case before me. 

The plaintiff not being a party to the proceedings before the 

1A. L R. 1929 AlL 912 ` 
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Town Area Committee and before the appellate authority is, in 
my opinion, entitled to maintain the suit. If the Town Area 
admits her title it would be open to it to issue fresh notices against 
her if it is so advised. But I do not see anything in the law which 
can make the notices or orders passed against the husband binding 
on the wife, simply because she is the wife. The question of title 


. and all other relevant questions must be decided. 


The appeal is dismissed with costs. 
Appeal dismissed 


MOOL CHAND. (Applicant) 
Versus 
GANGA SAHAI (Opposite party) * 

Civil Procedure Code, Or. 9, R. 4—Suit dismissed—Application for res- 
toration grented—Defendent eniltled of right and in equsty to notice 
of bearing of suit. 

Where after the dismissal of a suit on the ground that none of 
the parties had appeared on the date fixed for hearing, restoration 
was granted, beld. that the defendant was of right and in equity 
entitled to notice of the hearing of the suit. Brij Lal v. Bua Rem, 

` 10 A. L. J. 399 distingnished. 
Crvm REVISION from an order of MrR. MUHAMMAD AHMAD 

ANSARI, Judge, Small Cause Court of Aligarh. a 


G. S. Pathak for the applicant. 
$. B. L. Gour for the opposite party. 


The following judgment was delivered by 
Youne, J.—This is an application in revision from the deci- 


sion of the learned Subordinate Judge of Aligarh. The plaintiff 
brought a suit for salary, and notice was served on the defendant. 
On April 20, the case was fixed for hearing further evidence. 
Neither the plaintiff nor the defendant appeared, and the suit was 
dismissed for default. On June 27 an application by the plaintiff 
was heard asking for restoration. Notice of that application was 
served on the defendant. On June 27, however, the defendant 
did not appear. The application for restoration was allowed and 
June 29 was fixed for the hearing. Of this date, June 29, the 
defendant had no notice. The case was decided in favour of 
the plaintiff on June 29, and the defendant applied on August 12, 
for restoration of the case. He filed an affidavit saying that he had 
no knowledge whatever of the case, until August 5. The learned 
Judge, however, decided that as the defendant had knowledge of © 
the original hearing and of the application for restoration, it was 
unnecessary that he should have notice of the date, June 29, when 
the actual hearing took place. The defendant has applied in 
"Civ. Rev. 498 of 1932 
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revision against this order dismissing his application for restora- 
ton. - 
The sole'point in this case is whether the learned Judge was 
right in deciding that it was not necessary to serve notice on the 
defendant of the date of hearing of the case after restoration. 
Counsel for the respondent here has relied upon the case of Brij 
Lal v. Bus Ram’. In that case a learned Judge of this Court 
decided that where neither the plaintiff nor the defendant had 
appeared on the date fixed originally for the hearing of the case 
the defendant was not entitled to notice of the date fixed for 
hearing the application for restoration by the plaintiff. ‘This case 
is no authority for the proposition that no notice is necessary for 
the hearing of the case itself after restoration. 

It appears to me that apart from authority, I cannot possibly 
decide that a defendant is not entitled to notice of the hearing of 
the case against him. In this case both the plaintiff and the 
defendant were absent on the original hearing. When the plaintiff 
is allowed a second chance by having the application for restora- 
tion granted, it appears to me inequitable that the defendant 
should not have notice of the date fixed for the hearing. Apart 
from authority, therefore, I decide that in any such case the 
defendant is of right entitled to notice of the hearing of the suit. 
In this case the learned Judge came to the conclusion that the 
defendant did have notice.in fact of the hearing, although no 
notice had been served on him, on the bare statement of the 
plaintiff in an application that the defendant’s man had been 
watching the proceedings on all the dates. The defendant has 
stated on oath that he had no knowledge. It is impossible to take 
a mere statement in an application against an oath. I therefore 
hold that the defendant did not have knowledge of the proceedings 
on June 29, and accepting the application in revision,-set aside 
the order of the learned Judge of the small cause court and direct 
that the suit be restored and decided according to law. Cost will 
abide the event. 


Revision allowed 
110 A. L. J. 399 


TRIPATHI BISHAMBHAR NATH TEWARI AND ANOTHER 
(Plaintiffs) 
VETSUS 
JAG PRASAD RAI and orters (Defendants) * 
Contract Act, Sec. 73—Sale-deed and deed of security—Executed by 
vendor—Vendor agreeing to pay damages if title defective—tT bird 
person found entitled to portion of property sold—Suit by third 
*S. A. 23 of 1932 l 
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ty—Com promised by vendee on payment of certain amount— 
vende pais to be compensated by vendor for loss of capitel 
and interest. 

A executed a sale-deed of zamindari property to B. On the 
same date A executed a deed of security in favour of B agreeing 
that if A was held not to be absolute proprietor of the property 
sold, or if any defect in title was found in the property sold, 
then A would be liable for “loss and damages” (muksen wo barja) 
incurred by B. Eventually one S, who was found to be entitled 
to 1|3rd of the property sold, sued A and B. B compromised the 
case by paying Rs.3,000 and then sued A for the amount with 
interest. Held, that in view of the provisions of Sec. 73 of the 
Contract Act, the words “loss and damages” do include interest 
on the sum which B had to pay. No distinction could be drawn 
between the loss of possession of the property and the payment of 
a further sum arising from the defect of title of the vendor. B 
was entitled to compensation for the loss of capital as well as 
that of interest. Abdul Jalil Kben v. Mobsmmad Abdul Salam 
Khen, 1932 A. L. J. 733 referred to. 

SECOND APPEAL from ‘a decree of MauLvi MUHAMMAD 
Junaw, Second Additional Subordimate Judge of Gorakhpur, 
modifying a decree of MauLvı Nrvaz Auman, Munsif. 


Shiva Prasad Sinha for the appellants. 

N. Upadhiya for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by the plaintiffs against 
a decree of the lower appellate court refusing to grant interest 
to the plaintiffs, although the Court upheld the decree for a sum 
of Rs.3,000 in favour of the plaintiffs as compensation.“ The 
plaintiffs sued under the following circumstances:—Defendants 
l and 2 executed a sale deed of certain zamindari property to the 
plaintiffs on November 28, 1916. On the same date the defend- 
ants 1 and 2 executed a deed of security in favour of the plaintiffs 
agreeing that if the defendants 1 and 2 were held not to be 
absolute proprietors of the property specified in the sale-deed, or 
if they were not found to be the lawful heirs of the estate of their 
deceased brother Gaya Prasad, or if any defect in title was found 
in the property sold, then in all those cases the defendants would 
be liable for all damages and costs of the plaintiffs. This deed of 
security was executed on account of a suit No. 233 of 1917, 
which was then pending between defendant No. 3, Mst. Singari, 
widow of Gaya Prasad, and defendants 1 and 2. Eventually in 
that suit it was held by their Lordships of the Privy Council that 
Mst. Singari was entitled to 1|3rd of the property sold as successor 
of her deceased husband Gaya Prasad. Accordingly she filed a 
suit No. 161 of 1927, against the plaintiffs and defendants 1 and 2, 
claiming possession of tard of the property sold, and the plaintiffs 
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having no hope of success in that case, compromised the case by Crm 
the payment of Rs.3,000 to defendant No. 3, on September 8, 7—7 
1928. The present suit claims this amount of Rs.3,000 to be _. 
_ paid to the plaintiffs under the agreement for security and for Bummmuar 

interest from September 8, 1928, up to the date of suit at 1 p.c. SIR 
p. m. and pendente lite and future interest up to the date of reali- Jaa 
sation at the same rate. The lower appellate court has allowed a 
the amount of Rs.3,000, but has disallowed the claim for interest 
on the ground that in the contract between the parties there was Bennet, J. 
admittedly no covenant to pay interest, and that the case did not 
come under the Interest Act or any other law. 

It has been argued before us that the case does in fact come 

under the agreement for security between the parties. That 
agreement states that the defendants will be personally liable for 
any loss or damages incurred by the plaintiffs. The vernacular 
words are “nuksan wo harja.” The question is whether these 
words will cover interest on the amount which the plaintiffs had 
to pay. No precisely -similar case has been shown to us, and 
learned counsel for appellants has made refereñce to the following 
rulings in which there was no contract between the parties but 
in which it was held that interest should be allowed although the 

case did not come under the Interest Act:—Abdul Jalil Khen v. 
Mohammad Abdul Salam Khan, Hamira Bibi v. Zubeda Bib? and 
Hamira Bibi v. Zubaida Bibë. We consider that in the present 
case, in view of the provisions of Section 73 of the Contract Act, - 
the words “loss and damages” do include interest on the sum 
which the plaintiffs had to pay. Learned counsel for defence 
argued that a liability for interest would only arise in case the 
plaintiffs had been dispossessed of the portion of their property 
claimed by defendant 3. We do not consider that any distinction 
is to be drawn between loss of possession of the property and the 
payment of a further sum arising from, the defect of title of the 
vendors. In either case the plaintiffs sustained a loss of capital 
and in addition the plaintiffs have had a loss of interest. The 
plaintiffs are entitled to compensation for both kinds of loss, the 
loss of capital and the loss of interest. Accordingly we allow 
this second appeal with costs and we grant the plaintiffs a decree 
for simple interest at 1 per cent. per mensem, which we take to 
be a fair rate, and this interest will be payable from September 8, 

1928 up to the date of suit, and pendente lite and up to the date 

of payment. 


1933 


—— 


Appeal allowed 
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Crvm SECRETARY OF STATE FOR INDIA 
TE IN COUNCIL (Applicant) 
versus . 
Merch 30 MADHURI DAS NARAIN DAS (Opposite party) * 
Nuwar. Railways Act, Sec. 72—Rish Note B—Protection afforded ta ralway 
ULLAH, J. adminitration—Extent and nature of-—Goods besering wrong num- 


ber offered for delivery—Plamtiff claimed ‘open delivery—Delay 
in delivery caused loss to plainutiff—Plaintsff entitled to damages. 

Risk Note B protects the railway administration against claim 
for damages arising out of “loss or destruction or deterioration or 
by damage to the goods”, and cannot be applicable to a case 
where the claimant is damnified, not by loss, destruction or 
deterioration of the goods themselves but by some act of the 
railway administration or its employees not affecting the condi- 
tion of the consignment or the goods consigned. Obviously the 
‘note is intended to protect railway administration where goods 
in whole or in part are lost or destroyed or spoiled otherwise 
than through misconduct of the railway administration or its 
employees. 

Where at the time of demanding delivery, the plaintiff having 
discovered that the goods bore a different number than that 
mentioned in the railway receipt, claimed “open delivery” of 
the consignment which was allowed several days afterwards; and 
in the meantime the price of the goods having gone down con- 
siderably, plaintiff sued the railway for damages, beld, that Risk 
Note B, under which the consignment was sent, was inapplicable 
to the present case and the plaintiff was entitled to damages. It 
was the duty of those representing the railway either to deliver 
the goods the description of which tallied with that entered in 
the railway receipt or to afford an opportunity to the plaintiff 
to examine the contents with a view to satisfying himself as 
regards the identity of the goods. If, through negligence or 
otherwise, the railway administration could not deliver the goods 
on due date or even within a reasonable time after that date, it 
must be held liable for any loss which the plaintiff suffered. 


Cv Revision from an order of Basu Briy Moman Lat, 
Judge, Small Cause Court of Allahabad. 
Ladli Prasad Zutshi for the applicant. 
Damodar Das for the opposite party. 
The following judgment was delivered by 
Nismat- NIAMATULLAH, J.—This is an application in revision by the 
a Secretary of State for India in Council against a decree passed by 
the Judge of the Small Cause Court at Allahabad in a suit brought 
by the plaintiff opposite party for damages arising out of late 
*Civ. Rev. 751 of 1932 
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delivery of a consignment sent by G. I. P. Railway from Lalitpur 
~ to Naini The consignment was under Risk Note B, which implies 
that in consideration of payment of a lower freight the railway 
company is relieved of-its responsibilities as bailee to a certain 
extent. The circumstances leading to the institution of the suit 
which has given rise to this application in revision are briefly as 
follows:— 

The consignment in question arrived at its destination, Naini, 
on August 19, 1931. The name of the consignee entered in the 
railway receipt was that of the firm Madhuri Das Narain Das, the 
plaintif opposite party. The railway receipt described the rela- 
tive consignment as No. 23, which implied- that the consignment 
also bore the same number, so that at the time of delivery the 
consignee could assure himself as regards the identity of the con- 
signment which he had to take delivery of. As already stated, 
the consignment was under Risk Note B. Another consignment 
_ addressed to the plaintiff opposite party had arrived two days 

earlier, i.e., on August 17, 1931. Through some misunderstand- 
ing, the nature of which it is not necessary to mention, he paid 
not only the freight due in respect of that consignment but also 
the freight payable in respect:of the consignment in question. 
The plaintiff opposite party arranged for delivery being taken on 
August 19,1931. The person deputed by him for that’ purpose 
proceeded to the railway station and demanded delivery of the 
consignment, The consignment consisted of-a number of can- 
isters of ghee. The railway official showed his readiness to hand 
over a number of canisters said to be those mentioned in receipt 
presented by the plaintiff’s man; but the latter discovered that 
the canisters bore No. 93 and not 23, as mentioned in the railway 
receipt. He entertained some doubt regarding the identity of the 
consignment. Accordingly he requested that “open delivery” be 
made. In other words, he desired that the contents of the can- 
isters be examined by him in the presence of the railway official 
giving him delivery of the same. The canisters would have to be 
opened for the purpose of examination. The railway official noted 
this request for transmission to the higher authorities as he could 
not allow the canisters to be opened on his own responsibility before 
delivery was taken. On August 25, 1931 the plaintiff sent a 
letter to the Divisional Traffic- Manager G. I. P. Railway, Jubbul- 


pore, complaining that a great delay had occurred in the delivery 


of goods. The circumstances in which open delivery was insisted 
upon were mentioned in detail. The letter also contained a warn- 
ing that the prices of ghee had gone down and were going down 
still further and that the railway company would be responsible 
for any loss occasioned by the delay. It was not delivered till 
September 1, 1931, when an inspector came to Naini and allowed 


- 
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the plaintiff’s man to open the canisters to satisfy himself regarding 
the contents. This was done and delivery of the goods taken on 
behalf of the plaintiff. Between August 19, 1931 and August 
25, 1931 the price of ghee went down considerably, the difference 
amounting to Rs. 150-7-0, which is claimed by the plaintiff 
together with interest amounting to Rs. 16. 

The only ground on which the plaintiff’s claim, as stated in 
the plaint, is based is that delivery should have been made on 
August 19, 1931 and that unwarranted delay which resulted in 
loss to the plaintiff was attributable to the railway staff. It was 
pleaded in defence that the plaintiff was not justified is refusing 
to take delivery on August 19, 1931 except after examining the 
contents of the canisters. 

It was admitted on behalf of the defendant that No. 23, 
entered in the railway receipt, was the result of a mistake and 
that the correct number which the consignment bore, viz., No. 
93, should have been noted in the receipt. 

The lower court held that the railway administration was 
responsible for the loss occasioned to the plaintiff in consequence 
of late delivery, inasmuch as the mistake in the receipt as regards 
the number of the consignment amounted to a misconduct on 
the part of railway officials. On this finding the suit has been 


decreed.* 


It has been argued before me by the learned advocate for the 
applicant that the consignment being under Risk Note B, the 
railway administration could not be held responsible for any loss 
which might have resulted to the plaintiff. Reference has been 
made to Section 72 of the Railways Act, which provides that the 
responsibility of a railway administration for the loss, destruction 
or deterioration of goods delivered to the administration to be 
carried by railway shall, subject to the other provisions of this 
Act, be that of a bailee under Sections 151, 152 and 161 of the 
Indian Contract Act of 1872. Sub-section (2) of the same 
section provides that an agreement purporting to limit that res- 
ponsibility shall, in so far as it purports to affect such limitation, 
be void, unless it is in writing signed by or on behalf of the person 
consigning or delivering to the railway administration the goods 
and is otherwise in a form approved by the Governor-General 
in Council. It is not disputed that the Risk Note B, employed 
in this case, is in accordance with the form approved by the 
Governor-General in Council. It is also not disputed that the 
general liability of the railway administration, referred to in the 
earlier part of Section 72, is subject to the limitations imposed 
by the Risk Note B. The note contains the following clause:— 

We the undersigned, do, in consideration of such lower charge, 
agree and undertake to hold the said Railway administration harm- 
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less and free from all responsibility for any loss, destruction or 
deterioration of or damage to, the said consignment from any 
cause, whatever, except upon proof that such loss, destruction, 
deterioration or damage arose from the misconduct of the Rail- 

way administration’s servants. i 
Then follow certain provisos, which it is-not necessary to 
mention for the purpose of this case. It is argued that the loss 
complained of by the plaintiff is covered by the indemnity clause 
quoted above. I do not think this contention is sound. The 
clause in question protects the railway administration against claim 
for damages arising out of “loss or destruction or deterioration or 
by damage to the goods,” and cannot be applicable to a case where 
the claimant is damnified, not by loss, destruction or deterioration 
of the goods themselves but by some act of the railway administra- 
tion or its employees not affecting the condition of the consign- 
ment or the goods consigned. Obviously the note is intended 
to protect railway administrations where goods in whole or in 
part are lost or destroyed or spoiled otherwise than through mis- 
“conduct of the railway administration or its employees. ‘The 
plaintiff’s case has no reference, whatever, to anything having 
happened to the goods themselves which arrived safely at their 
destination. The plaintiff was entitled to-take delivery of the 
goods on August 19, 1931, when he presented the railway receipt. 
He was also entitled to take delivery of the consignment accord- 
ing to the description thereof given in the railway receipt. The 
railway officials, however, offered to deliver goods bearing a 
different number. ‘The plaintiff had reason to ‘doubt the identity 
of the canisters which he was asked to take delivery of. The 
railway receipt in his possession entitled him to insist on delivery 
of a consignment bearing No. 23. It does not appear to have 
been so represented, but it was clearly implied in the action of the 
railway employees who offered the canisters bearing No. 93, that 
the number entered in the railway receipt was wrong and that 
` the correct number which should have been entered in it was 93. 
The plaintiff was justified in not accepting this assurance, except 
after an examination. of the canisters to satisfy himself whether 
they contained ghee or something else. As a prudent man, the 


plaintiff was justified in insisting on the contents being examined. 


before he could give a discharge to the railway administration. In 
case the contents did not turn out to be ghee, as mentioned in the 
railway receipt, delivery would have been lawfully refused and the 
fact would have been noted by the railway official, so that no 
dispute could arise in future as to whether the contents turned 
out to be something different from ghee. In these circumstances 
the plaintiff was within his rights in insisting on the consignment 
bearing the same number as given in the receipt being delivered 
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to him or in the alternative on permission being given to him to 
examine the contents before taking delivery of the goods so as 
to give a discharge to the railway administration. 

I have been told that open delivery could not be given by 
the station master at Naini on his own responsibility and that, 
according to the rules by which he was bound, he had to make a 
reference to the higher authorities who were to arrange for the 
presence of some responsible railway official for open delivery to 
be given. It is argued that the delay was not unreasonable in 
the circumstances of the case, as some time would lapse before 
the presence of such official could be arranged for with due regard 
to the exigencies of the railway administration. Assuming such 
a rule does exist, it is only a departmental rule and cannot bind 
third persons, who are entitled to insist on their legal rights. It 
was clearly the duty of those representing the railway either to 
deliver the goods the description of which tallied with that entered 
in the railway receipt or to afford an opportunity to the plaintiff 
to examine the contents with a view to satisfying a as regards 
the identity of the goods. If, therefore, through negligence or 
otherwise, the railway administration could not deliver the goods 
on due date, or even within a reasonable time after that date, it 
must be held to be liable for any loss which the plaintiff suffered. 
The important fact, which should not be lost sight of in this con- 
nection, is that the entire difficulty with which the plaintiff and 
also the railway officials at Naini were confronted on August 19, 
1931, arose out of the mistake committed by the- clerk who 
prepared the railway receipt. The railway administration must 
be held responsible for the action of one of its employees. ‘The 
learned Judge has expressed the opinion that the mistake amounted 
to a misconduct. This was because the learned Judge thought 
that the Risk Note B protected the railway administration in the 
absence of evidence establishing misconduct on the part of the 
railway administration or its employees. I have taken a different 
view of the Risk Note B and do not think it necessary to hold 
that the mistake amounted to a misconduct. I may, however, 
note that the word “misconduct” occurring in Risk Note B is of 
wider import than the popular sense in which that word is used. 
Want of proper care and caution may amount to misconduct 
within the meaning of the Risk Note B. A mistake in the pre- 
paration of the railway receipt which throws doubt on the identity 
of the consignment to which it relates is a misconduct in the 
above sense. 


In the view of the case I have taken this application for 
revision. is dismissed with costs. 
Application dismissed 
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GULAM NIZAMUDDIN (Applicant) Cr 
Versus aa 
AKHTAR HUSAIN KHAN (Opposite party) * sade 
U. P. District Boards Act, Sec. 18—23—Election petition—Dismsissed by Angust 3 
District Judge—When no revision lies under Sec. 115 C. P. C— — — 
Letters Patent, Cl. (#)—Interpretation of—District Judge—Not a ee J. 
“civil court? but “persone designate’ —Local legisleture—Em powered T J: 
to pass lews affecting jurisdiction and powers of High Court—Govern- 
ment of India Act, Sec. 107—Power of superintendence—Special 
tribunal—W ben rights of High. Court not interfered with. 
Where an application challenging the election of a member of 
the District Board was dismissed by the District Judge on the 
ground that the matter in dispute had already been privately 
adjusted, beld, that no revision lay to the High Court under Sec. 
115 C. P. C. and Sec, 107 of the Government of India Act. 
The local legislature has power (with. previous sanction) to 
pass laws affecting the jurisdiction and powers of the High Court, 
whether derived from the Government of India Act, 1919, the 
Letters Patent or the Codes. 
The power of superintendence under Sec. 107, Government of 
India Act, 1919 depends on appellate power and can also be 
affected by laws of the local legislature. 
Wee a iea canal a erred tpi Arot iol 
legislature or of the Indian legislature to determine rights created 
by that Act, and that Act states that the decision of the tribunal 
shall be final, there is no interference with the rights of appeal, 
superintendence, or revision of the High Court, because the High 
Court never had such rights over that tribunal. Such a tribunal 
is created by Secs. 18 to 23 of the U. P. District Boards Act, 1922, 
and under these Sections an election petition is not tried in the 
court of the District Judge but the District Judge presides in the 
election court as a persona designata. 
Bhaishenker Nenabbai v. The Municipal Corporation of Bom- 
bay, [1922] 4 M. L. J. 39 relied on, Emperor v. Balkrishna 
Heri Phensalher, 34 Bom, L. R. 1523, Remaswemi Gounder v. 
Muthu Veleppa Gonnder I. L. R. 46 Mad. 536, Sheonandan Prasad 
Singh v. K.-E., 3 Pat. L. J. 581 and Abdur Rebman v. Abdur 
Rabmen, I. L R. 47 AIL 513 not applied. Bhagwat Das v. 
Cheddi Koeri, 24 A. L. J. 537 referred to. 


Cıva Revision from an order of L. V. ArnpacH Esq., Dis- 
trict Judge of Agra. 

Gopi Nath Kunzru for the applicant. 

Mukbier Abmad for the opposite party. 

The following judgments were delivered:— 

ae J.—This is a revision purporting to have been filed Makern, J. 
*Civ. Rev. 512 of 1932 
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BE 


Mukerp, J. 
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under Section 115 of the Code of Civil Procedure and Section 107 
of the Government of India Act. It arises out of an election 
petition filed by the applicant Mr. Ghulam Nizam Uddin, against 
the opposite party, Mr. Akhtar Husain Khan. The respondent was 
elected a member of the District Board of Agra and his election 
was challenged by the applicant. The respondent produced before 
the District Judge, who heard the election petition, a document, 
said to have been signed by the applicant, by which it was alleged, 
he said that he had agreed for a consideration of Rs.50 which he 
had already received, to withdraw the case, as he, the applicant was 
aware of the weakness of his case. The District Judge inquired 
into the allegation of this adjustment of the election petition be- 
fore him, and having come to the conclusion that the matter in 
dispute had been adjusted as alleged, he dismissed the petition. 

In this Court the applicant has challenged the validity of the 
order on several grounds. One of these is that the District Judge 
should not have recorded the cofnpromise and should have inquired 
into the merits of the application irrespective of the compromise. 
As Section 19 (e) of the District Boards Act (Local Act No. X 
of 1922)lays down that neither an appeal nor a revision shall Jie 
against the decision of the election court, the applicant took the 
point, as one of the grounds of his revision, that this provision 
of the law was slira vires of the U. P. Legislative Council. 

On behalf of the respondent a preliminary objection has been 
taken that no revision is maintainable, and, therefore, we have 
to consider, to start with, this preliminary objection in anticipa- 
tion of which the applicant’s counsel took the point that Section 
19 (e) of the District Boards Act, 1922 was ultra vires of the local 


_ legislature. 


Mr. Kunzru, the learned counsel for the applicant, has argued 


his petition very well indeed and has laid all relevant decided 


cases before us. His argument briefly amounts to this. 

The District Judge authorised by Sectipn 18 of the District 
Boards Act, 1922, to hear an election petition is a civil court. 
His decision is the decision of a civil court. The Allahabad High 
Court by virtue of Clause 11 of its Letters Patent, is a court of 
appeal for all civil courts within its jurisdiction. By Section 107 
of the Government of India Act 1919, the High Court has been 
granted superintendence over all courts subject to its appellate 
jurisdiction, and, therefore, over the court of the District Judge of 
Agra. It may be open to the local legislature to modify, by 
passing the District Boards Act, the Code of Civil Procedure, so 
far as it allows a right of appeal or a right of revision against the 
Order of a District Judge, but by Section 80A, Sub-section (4) 
of the Government of India Act, the local legislature has no power 
to make any law affecting any Act of Parliament, and, therefore, 


Cai 


A. Le J. R HIGH COURT = 973 


it has no power to interfere with the superintendence granted by 
the Government of India Act, to the High Court over all courts 
within its appellate jurisdiction. 

To find out if this chain of arguments is sound, we have to 
see, as a first step, whether the election court as constituted by the 
District Boards Act, 1922 is a civil court. Mr. Kunzru has relied 
on several cases for the proposition that the District Judge acting 
under Section 18 of the District Boards Act is a civil court. But 
we have to arrive at the right conclusion primarily by reading the 
District Boards Act itself. ‘The cases cited deal with other pro- 
visions of law and.not with the District Boards Act of 1922. 
For, as observed in one of the cases cited by Mr. Kunzru himself, 
namely, Remaswami Gounden v. Muthu Velappa Gounder! the 
Act itself may give an indication that the Judge who has to preside 
over an election court was not meant to be a civil court. 

Section: 15 of the District Boards Act provides that the elec- 
tion of any person as a member of a Board may be questioned by 
an election petition. Section 18 says that 

i an election petition shall be heard by the District Judge within 
whose jurisdiction the constituency concerned is situated . 
and at a place in the district within which such constituency is 
situated. j 

Section 18 further provides that it is open to proyide by 
framing a rule in this behalf that the election petition shall be 
heard by “same other person or tribunal”. This rule has to be 
framed by the Local Government; see Section 3, Clause (9) and 
Section 172 of the District Boards Act. Section 18 in using the 
words “other person or tribunal” does‘not give a clear indication 
as to whether the District Judge is a ‘person’ or a ‘tribunal’. 
Reading it as a whole, Section 18 indicates that it will be open to 
the Local Government to appoint any person other than the Dis- 


trict Judge or any tribunal other than the District Judge to hear’ 


an election, petition. l i 

Section 19 provides that the Code- of Civil Procedure shall 
be followed as far as it is not inconsistent with the District Boards 
Act or any rule (evidently to the framed by the Local Govern- 
ment), subject to certain ‘sions mentioned in the section. 
One of these provisions, as E 


appeal either on a question of law or fact, and there shall be no 


Judge to the High Court and a revision would also be maintain- 
able if the order of the District Judge be final. Evidently it is 
1I, L, R. 46 Mad. 536 
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the intention of the legislature that so much of the Code of 
Civil Procedure as allowed an appeal or a revision will not apply 
to an election court. Section 20 of the District Boards Act des- 
cribes the officer hearing an election petition as an election court 
and provides that 
the election court shall have the same powers and privileges as 
a Judge of a civil’ court, and may, for the purpose of serving 
any notice or issuing any process or doing any other such thing, 
be entitled to employ, with the consent of the District Magis- 
trate, any peon or other officer or clerk attached to the court 
of the District Magistrate, : 

This provision in Sub-section (1) to Section 20, in my opi- 
nion, gives a clear indication of the mind of the legislature. It 
matters little who presides over an election court, but the person 
who presides will have the powers and privileges of a Judge of a 
civil court. This means that he is not to be a civil court but will 
have the powers and privileges of a civil court, though not the 
status. In this view the District Judge has only the powers and 
privileges of a Judge of a civil court, but otherwise he is not a 
civil court. The District Judge as the principal court of original 


civil jurisdiction and as a court having several other courts under | 
his administrative control would be fully in a position to serve 


his orders and notices by means of the agencies under his control; 
but for the purposes of hearing an election petition he is to utilise 
the peons or other officers and clerks attached to the court of 
the District Magistrate. This, in my opinion, is a clear indication 
that, though the services of a District Judge is to be utilised for 
the purposes of hearing an election petition, his peons and sub- 
ordinate officers and clerks are not to be utilised. To use a well 
known phrase, he has to preside over the election court as a 
persona designata and not as a court. The Sub-section (2) to 
Section 20 makes the matter further clear. A District Judge’s 
decree or order is executable either by himself or by’ any court 
subordinate to him if he sends the decree or order for execution 
to such courts, yet we find that the costs awarded by an election 
court or 2 security bond given for costs are to be realized and 
enforced not by the District Judge’s court or any court subordi- 
nate to him, but by the Collector of the district and in a manner 
which is inconsistent with the manner of execution of a civil court 
decree or order, namely, as if it were an order passed by the 
Collector in proceedings under the Agra Tenancy Act, or the 
Oudh Rent Act. 

A close scrutiny of the provisions of the District Boards Act 
itself leads me to the conclusion that it was never the intention 
of the local legislature that the District Judge’s court was to be 
the election court, though the services of:a District Judge were 
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intended to be utilised. In this view, the District Judge hearing 
an election petition is not a civil court, and, therefore, the first 
chain in the argument of Mr. Kunzru fails. - 

Now I shall proceed to examine the cases cited by Mr. Kunzru 
in order to see whether there is anything in them which would 
support the view put forward on behalf of the applicant that the 
District Judge hearing an election petition under the District 
Boards Act, 1922 is a civil court. 

The first case to be noticed is naturally a Privy Council case 
cited by Mr. Kunzru. It is Balakrishna Udayar v. Vasudeva 
Ayyar.* This case arose under Section 10 of the Religious En- 
dowments Act (XX of 1863), and one of the questions for deci- 
sion was whether the word “court” in Section 10 meant the District 
Judge himself personally (as persona designata) or his court. If 
the function imposed on the District Judge was to be done by him 
as a persona designata, no revision lay to the High Court and no 
further appeal lay to the Privy Council. Their Lordships held 
that the word “court” meant court and not the presiding officer. 
This case is not of any assistance to Mr. Kunzru, because the word 
“court” is defined in the Act itself as the principal court of original 
civil jurisdiction. Strictly speaking, no question of the presiding 
officer being a persona designata could have been seriously urged 
in the case. In the case before me it is the “District Judge” who 
is mentioned and not his “court.” The Privy Council held that 
“court” meant court and not the officer personally, and I am 
holding that the expression “District Judge” means the “District 
Judge” and not his “court.” > 

The next case to be considered is the Madras case already 
mentioned, namely, Remaswami Goundan v. Muthu Velappa 
Gounder. This was a decision given under Madras Local Boards 
Act and the rules framed thereunder, and the question to be 
decided was whether the District Judge, who was to hear the 
petition, was a persona designata or a court. Considering the 
language of the Act and the rules, the decision arrived at was that 
“District Judge” was a court and not a persona designata. The 
decision that was arrived at must be taken to be based on the 
language before the Hon’ble Madras Court and cannot be applied 
to the case before us. ‘The right of hearing the election petition 
was given to the District Judge, but no indication was given as to 
the procedure to be followed. It was accordingly pointed out 
that the procedure would be the procedure to be followed by 
him as a court. One of the.learned Judges (Krishnan, J.) dis- 
tinguished a Bombay case on the ground that it was decided on 
the language of the Act which the Bombay Court had to construe. 
‘The learned Judge remarks: 

"LL. R 40 Mad. 793 
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The Bombay Act provides that for purposes of the inquiry the 
District Judge may exercise any of the powers of a civil court. 
This may well have been held to indicate that the District Judge 
when making the inquiry was not a civil court himself. Each ` 
case has to be judged on its own language and I am unable to 
treat the Bombay case which deals with a different Act as an 
authority for the present case. 


This observation of the learned Judge affords 2 complete 


J. answer to Mr. Kunzru’s argument that we ought to follow the 


Madras case. We have not got before us the full text of the law 
and rules on which the Madras court proceeded, and, therefore, 
I do not feel bound to treat this case as an authority on the question 
raised before us. 

The next case is that of R. V. Palenisemi Pillai v. R. Srintva- 
ssrangacheriar.® ‘This case contains no discussion of the point 
before us, and, therefore, need not be considered. 

In the case of In re Nanchend Shivchend* the question for 
decision before the Bombay Court was whether the District Judge 
acting as the election court was a court within the meaning of 
the Code of Criminal Procedure, and whether, therefore, any 
prosecution of persons, who appeared before the Judge and pro- 
duced documents, could be prosecuted without the sanction of 
the Judge under Section 195 of the Code of Criminal Procedure. 
It was held that the District Judge was a “court”, though for 
purposes of a civil revision he might not be a court. This ruling 
is of little use on the question before us, for we want to know 
whether the District Judge is or ig not a ‘civil court’ within the 
meaning of Clause (11) of the Letters Patent of the Allahabad 
High Court. The cases considered by the Bombay Court would 
indicate that in Bombay a District Judge exercising function as an 
election court under the Municipalities Act is not treated as a civil 
court, and no revision is allowed against his orders under the Code 
of Civil Procedure. . 

The next case that I feel inclined to consider is the case of 
H. D. Chatterjee v. L. B. Tribed#®. ‘There the question was whe- 
ther an order passed by a ‘Rent Controller’ was passed by him as 
a civil court and whether, therefore, the High Court could revise 
his orders under Section 107 of the Government of India Act. It 
was held that he was. The reasons for the decision will be found 


at page 534 of the report and do not throw much light on the 


language of the Act which I have to construe. ‘The reason given 
for the decision was that Rule 24 of the rules framed by the 
Local Government and Section 23 of the Calcutta Rent Act (by 
which the Rent Controller’s office was created) laid down that in 
all proceedings before them the Controller and the President of 


"47 M. L. J. 795 ’ “lL L. R. 37 Bom. 365 
- *L L. R 49 Cal, 528 
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the tribunal should have all the powers possessed by a civil court 
for trial of suits with this modification that only the substance 
of the evidence need be recorded. On this provision and on this 
provision alone it was held that the Rent Controller was a court 
of civil jurisdiction. I am afraid this case does not throw much 
light on the point before us. 

Against Mr. Kunzru’s contention, the Full Bench decision 
of this Court in Abdur Rabman v. Abdur Rabman and Mubsm- 
mad Amir’ was cited. The questions to be decided there were 
not whether the election court under the Municipalities Act (the 
Commissioner) was a civil court but two other questions stated 
at page 526 of the report. The points argued were that the United 
Provinces local legislature could not appoint any court or tribunal 
or the Commissioner for trying election cases and that the Local 
Government could not take away the right of appeal or revision 
to and by this Court against the decision of the Commissioner. 
At page 529 no doubt the following observations occur:— 

It may be added that the appellant’s argument breaks down 
at the outset, unless the term ‘civil courts’ used in the Letters 
Patent can be held to include such a court as that created by 
Section 22 of the United Provinces Municipalities Act, It is 
not strictly necessary to decide the point, but in the opinion of 
the majority of us these wofds were never intended to cover a 


tribunal created under a particular statute and for a particular 


purpose. 

I do not consider that this observation can be treated as any 
~ decision at all on the point before us, and if I were inclined to 
accept Mr. Kunzru’s arguments, this observation would not have 
stood in my way. I may, however, point out that the language 
of the Municipalities Act U. P., so far as the creation of an election 
tribunal goes, is very similar to the language of the District 
Boards Act of 1922. There is, however, an important difference, 
inasmuch as under the Municipalities Act the Commissioner was 
created the election tribunal, while under the District Boards 
Act it is the District Judge. In the case of 2 Commissioner it 
will be difficult to argue that his court was a court of civil juris- 
diction, but in the case of a District Judge the use of the very 
name would lend some support to the view that his court was a 
civil court. 

I hold that the election court-whose decision is being sought 
to be impeached by the applicant is not a civil court, and, there- 
fore, it is not under the superintendence of the High Court under 
Section 107 of ‘the Government of India Act. In view of this 
decision, it is not necessary to consider the other links in the chain 
of Mr. Kunzru’s arguments. ~ 

I would dismiss the revision as incompetent and with costs, 

| ‘LL R 47 AL 513 
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BENNET, J.—This is_an application for revision of an order 
dismissing an election petition brought under Section 15 of the 
United Provinces District Boards Act, 1922. A preliminary ob- 
jection is taken that no revision lies. Section 19(2) (e) of that 
Act states: 

There shall be no appeal either on a question of law or fact, 
and no application in revision against or in respect of the decision ' 
of the court; 

The reply in ground 6 of the memorandum of sacs is: ` 

That section 19 (e) is ultra vires of the U. P. Legislative 
Council. 

The first matter is to examine the powers of the U. P, Legis- 
lative Council. Under the Government of India Act, 1833, legis- 
lation was vested in the Governor-General of India in Council. 
This system of legislating from a central source, exclusively, con- 
tinued in force until the passing of the Indian Councils Act, 
1861, which established local legislatures for the provinces of 
Madras and Bombay, and gave power to the Governor-General 
in Council to extend the provisions of the Act to Bengal and to 
establish similar local legislatures in other provinces. A local 
legislature was first established in the North West Provinces under 
this Act. Section 42 laid down that local legislatures could 

make laws and regulations for the peace and good Government 
of such presidency, and for that purpose to repeal and amend any 
laws and regulations made prior to the coming into operation of 
this Act by any authority in India, so far as they affect such 
presidency: Provided always, that such Governor in Council 
shall not have the power of making any laws or regulations which 
shall in any way affect any of the provisions of this Act, or 
of any other Act of Parliament in force, or hereafter to be in 
force in such presidency. 
Section 48 extended these provisions to future Councils of 
Lieutenant-Governors. Section 43 contained a list of subjects on 
which the local legislature might only legislate with previous 
sanction of the Governor-General. 

- We now come to the Government of India ‘Act of 1915. 
The powers of local legislatures are given in Section 79. There is 
the power to make laws for the peace and good Government, the 
need for previous sanction for laws altering any law made by 
another authority in India, or for laws dealing with certain sub- 
jects, and Sub-section (4) which provides: 

The local legislature of any province has not power to make 
any law affecting any Act of Parliament. 

This Act provided in Section 106 for the powers and juris- 
diction of High Courts. In Section 107 it is provided 

Each of the High Courts has superintendence over all the 

"e courts for the time being subject to its appellate jurisdiction. 
and may call for returns, transfer suits or appeals, make rules, 


A. L. J. R. HIGH COURT 979 


prescribe forms and fees. Section 108 empowers High Courts to 
make rules for Bench and single Judge jurisdiction. Section 109 
empowers the Governor-General in Council to alter local limits 
of jurisdiction of High Courts. Section 110 exempts the Governor- 
General and Governors and their executive councillors from the 
jurisdiction of High Courts. Section 111 refers to justification 
by written orders of the Governor-General. Section 112 provides 
the law to be administered by High Courts of original jurisdic- 
ton. 

Section 131(3) provides: 

Nothing in this Act shall affect the power of the Governor- 
General in Legislative Council to repeal or alter any of the 
provisions mentioned in the fifth schedule to this Act, or the 
validity of any previous exercise of this power. 

In the Fifth Schedule are mentioned: l 

Section 106—jurisdiction, powers and authority of the High 
Courts; 108 (1) exercise or jurisdiction of High Court by single 
judges or division courts, 

also Sections 109, 110, 111 and 112. It is to be noted that Section 
107 is omitted from the Fifth Schedule. The argument has been 
advanced that the omission is made because it was intended that 
the Governor-General in Legislative Council should not have 
power to affect the revisional jurisdiction of the High Courts. 
This argument appears incorrect. ‘There is no reason why such 
an exception should be made. It appears that Section 107 is 
omitted because it refers to “all courts for the time being subject 
to its appellate jurisdiction” and the appellate jurisdiction is pro- 
vided for in Section 106. A measure affecting the appellate juris- 
diction in Section 106 will affect the power of superintendence in 
Section 107, and thus there was no need to include Section 107 
in the Fifth Schedule. A reference to the Act for establishing 
High Courts, 1861, shows that Section 107 corresponds with only 
verbal changes to Section 15 of the Act of 1861. Section 106 
corresponds to Section 9, jurisdiction and powers of High Courts. 
Section 9 states that the powers of the High Courts are 

subject and without prejudice to the legislative powers in rela- 
tion to the matters aforesaid of the Governor-General of India 
in Council. ; 

The system therefore was continued by the Government of 
India Act of 1915 that legislation affecting the jurisdiction and 
powers of the High Courts was to be made by the Governor- 
General in Legislative Council, and there was no provision for 
such legislation by the local legislatures. 

The provisions of the Government of India Act of 1915 
have been set out, because it was under that Act that the U. P. 
Legislative Council passed the U. P.: Municipalities Act, Act I 
of 1916, which contains in Sections 19 to 27 provisions for an 
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election tribunal which are almost the same as the provisions in 
the U. P. District Boards Act, 1922, Sections 16 to 23. The 
validity of these provisions in the Municipal Act of 1916 has been 
considered by a Full Bench of this High Court in Abdur Rabman 
v. Abdul Rabman, and it was held that the local legislature had 
power to.pass this Act. On page 526 the second point set out 
shows that revisional jurisdiction was also considered. This ruling 
will be discussed in more detail later, but at present it is cited to 
show that it referred to the Government of India Act of 1915, 
where the powers of the local legislature were not so extensive as 
at present. ‘These powers have been extended by the Government 
of India Act of 1919. That Act is a consolidating Act and it 
omits Section 79, but its provisions are found in Section 80A with 
some additions. l 

The prohibition against making any law affecting an Act 
of Parliament remains, and Section 84 has added to it a paragraph 
stating: 

A law made by any authority in British India and repugnant 
to any provision of this or any other Act of Parliament shall, 
to the extent of that repugnancy, but not otherwise, be 2 void. 
A new section is added, 45A, which states: 
(1) Provision may be made by rules under this Act—(«) for 
the classification of subjects, in relation to the functions of 
Government, as central and provincial subjects, for the purpose 

. of distinguishing the functions of local Governments and local 
legislatures from the functions of the Governor-General in Council 
and the Indian legislature. 

(4) The expressions “central subjects” and “provincial subjects” 
as used in this Act mean subjects so classified under the rules. 

In Section 129A(1) the rules are to be made by the Governor- 
General in Council, with sanction of the Secretary of State, and 
shall not be subject to alteration by the legislatures in India. Under 
(3) the rules are to be laid before each House of Parliament for 
sanction. Under Section 45A the Devolution Rules were pub- 
lished on December 16, 1920. Schedule I Part I—Central Sub- 
jects contains: 

16. Civil law, including laws regarding status, property, civil 
rights and liabilities, and civil procedure. 

30. Criminal law, including criminal procedure. 

41. Legislation in regard to any provincial subject, in so far 
as such subject is in Part If of this schedule stated to be subject to 
legislation by the Indian legislature, and any powérs relating to 
such subject reserved by legislation to the Governor-General in 
Schedule I, Part I—Provincial subjects contains: 

1. Local self-Government, that is to say, matters relating to 
the constitution and' powers of Municipal corporations, improve- 
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ment trusts, District Boards `. “subject to legislation by CL 
the Indian legislature as regards— aa — 

(a) the powers of such authorities to borrow otherwise than eds 
from a provincial Government, and Cans 

(b) the levying by such authorities of taxation not included nyawuppus 
in Schedule II to the scheduled Taxes Rules. v 

There is no provision for the constitution and powers of EA 
election tribunals to be subject to legislation by the Indian legis- 
lature. Nor is there any exclusion of such a subject, though an Bexzet, J. 
èxclusion is specified on another matter (“exclusive of matters 
arising under the Cantonments Act, 1910”). The important 
provision is contained in Rule 17: 

17. Administration of justice, including constitution, powers, 
maintenance and organisation of courts of civil and criminal 
jurisdiction within the province; subject to legislation by the 
Indian legislature as regards High Courts, Chief Courts, and 
Courts of Judicial Commissioners, and any courts of criminal 
jurisdiction, l 

What is the meaning of the expression “subject to legislation 
by the Indian legislature”? It does not mean that such subjects 
are excluded from legislation by the local legislature. The exclu- 
sion of subjects is provided for by the use of the word “excluded”. 
For example, in part H—Provincial subjects it is provided in 
Rule 5: 

“$. Education: provided that— 

(a) the following subjects shall be excluded, namely:— 

(i) the Benares Hindu University, etc.” 

The meaning of the expression is given in Rule 41 of Part I 
quoted and that rule makes it possible for the Indian legislature 
to legislate on a provincial subject where these words are used. 
It does not take away the power of the local legislature to legislate 
on the same subject. The result is that both legislatures have a 
concurrent power of legislation on such subjects. To keep the 
legislation in harmony the provision is made in Section 80A as 
follows:— 

(3)_ The local legislature of any province may not, without 
the previous sanction of the Governor-General, make or take 
into consideration any law— 

(f) regulating any provincial subject which has been declared 
by rules under this Act to be, either in whole or in part, 

' subject to legislation by the Indian legislature in respect of any 

matter to which such declaration applies. 

The result is that subject to the previous sanction the local 
legislature may legislate on the “constitution, powers, maintenance 
and organisation” of the High Court and Chief Court. 

That the local legislature has exercised such powers is shown 
by the Oudh Courts Act, U. P. Act IV of 1925, which states in 
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the preamble that the Governor-General has given his previous 
sanction required by Section 80A, Sub-section (3) of the Govern- 
ment of India Act. Section 3 states:— 
On and from the commencement of this Act there shall be 
established for Oudh a Chief Court hereinafter referred to as the 
Chief Court. 
The local legislature, acting under Rule 17 of the Devolution 


_ Rules, obtained previous sanction and passed this Act setting up 


a Chief Court. The rule refers to the High Courts and Chief 
Courts in precisely the same terms. ‘The appellant’s learned 
counsel, Mr. Kunzru, in an elaborate address referred to many 
rulings, and he argued that local legislatures could not pass laws 
affecting the powers of High Courts. None of these rulings 
referred to Rule 17, Part I of the Devolution Rules under which 
this power has been given in 1920 to local legislatures. If the 
argument of Mr. Kunzru were correct, it would apparently follow 


-that since 1925 the Oudh Chief Court has been functioning 


without jurisdiction. 

Mr. Kunzru laid stress‘in his address on the provisions in the 
Government of India Act,‘1919, for legislation by the Indian 
legislature in regard to High Courts, Section 131(3) and the 
Fifth Schedule. He argued that as the Act did not provide for 
legislation on this subject by local legislatures, therefore such 
legislation was repugnant to the Act, and therefore void under 
Section 84. This argument ignores the rules under the Act. The 
error arises from the fact that the Government of India Act, 1919, 


' is a consolidating Act, as stated in the title: “An Act to conso- 


‘S 


lidate enactments relating to the Government of India.” In the 
Government of India Act of 1915 there was an attempt made 
to deal in the Act itself with the question of what matters should 
form the subject of legislation by the central legislature and local 
legislatures respectively. Accordingly for the central legislature 
there was a list of subjects in Section 65, and the provision of the 
Fifth Schedule and Section 131(3); for the local legislatures there 
was a list in Section 79. These provisions have been retained in 
the Government of India Act, 1919, Section 79 now forming part 
of Section 80A. But it was found that a much more elaborate 
division must be made between the central and local legislatures 
than could be effected in the Act itself. Consequently there was 
added to the Act Section 45A providing for rules to classify sub- 


~ jects into central and provincial, and corresponding limitations 


were imposed in Section 67(2) (i) and (#) for the central legisla- 
ture and Section 80A (3) (e), (f) and (g) for the local legislatures. 
It is to these rules that we must look for the subjects òn which 
each legislature may legislate. And there is provision in the rules 
under which local legislatures may with previous sanction pass 
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laws affecting the jurisdiction and powers of High Courts. These 
provisions are not inconsistent with the sections of the Act; they 
are supplemental to the sections. Section 131(3) does not give 
the Governor-General in Council exclusive power to alter the 
provisions of the Act in the Fifth Schedule. It does give him 
this power, but not exclusively. So the provisions in the rules 
which give the local legislatures similar power in regard to High 
Courts are not repugnant to Section 131(3). The argument 
now took a different shape. It was admitted that if local legisla- 
tures could affect laws passed by the Indian legislature then the 
revisional jurisdiction of the High Court under Section 115 of 
the Code of Civil Procedure might be taken away. But it was 
said that the High Court has revisional jurisdiction under its Letters 
Patent, and also under Section 107 Government of India Act. 
As regards the Letters Patent it was argued that Section 11 
provided 
that the said High Court of Judicature at Allahabad shall be 
a court of appeal from the civil courts of the said territories and 
from all other courts to which there is now an appeal to the 
Sudder Dewanny Adawlat, 
and that Section 35 stated: ' 

And we do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers 
of the Governor-General in Legislative Council, and also of the 
Governor-General in Council under Section 71 of the Govern- 
ment of India Act, 1915, and also of the Governor-General in 
cases of emergency under Section 72 of that Act and may be in 
all respects amended and altered thereby. 


It was argued that as Section 35 does refer to the Government 
of India Act but does not provide that the Letters Patent are 
subject to legislation by the local legislature, therefore the Letters 
Patent are not so subject. But the Government of India Act to 
which reference is made is that of 1915, not that of 1919. There 
has only been one Letters Patent issued after the Government of 
India Act, 1919, and Devolution Rules of 1920. That is the 
Letters Patent of the High Court at Rangoon, and the Section 
47 says: 

” And we do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers 
of che local lepislature-und’ of the Indian levislature 

etc. It is therefore clearly the intention that the powers and juris- 
diction of High Courts should be subject to the legislative powers 
of the local legislature, and it cannot be intended that there should 
be an exception only in the case of Rangoon and that other High 
Courts should not be so subject. The provision for Rangoon is 
a recognition by the Crown of the effect of the Devolution Rules. 

Learned counsel for the applicant relied chiefly on Section 
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107 Government of India Act. One of his arguments was that 
this was a section of an Act of Parliament and any law made by 
any authority in British India repugnant to it would be void to 
the extent of that repugnancy under Section 84. He argued that 
the local legislature had no power under the Act to legislate in 
regard to the High Court, and that the Indian legislature had 
no power to legislate in regard to Section 107 because that section 
is not entered in the Fifth Schedule as a section which the Indian 


’ legislature is empowered by the Act to alter. Learned counsel — 


relied strongly on a recent ruling of a Special Bench of the Bombay 
High Court reported in Emperor v. Balkrishna Hari Phansalkar.” 
This was an application for criminal revision against convictions 
by 2 Sub-Divisional and Special Magistrate of offences under Sec- 
tion 2 of Ordinance II of 1932. This Ordinance was made by 
the Governor-General under Section 72 of the Government of 
India Act which says: 
but the power of making Ordinances under this section is 
subject to the like restrictions as the power of the Indian legisla- 
ture to make laws. \ 
Section $1 of the Ordinance stated: 
there shall, save’ as provided by this Ordinance, be 
no appeal from any order or sentence of a court constituted 
under this Ordinance, and, save as aforesaid, no court shall have 


authority to revise such order or sentence. 


etc. On page 1545 Beaumont, C. J. states: 

I have no doubt, therefore, that the section does take away 
the powers of the High Court derived under the Code of Crimi- 
nal Procedure, and under the Letters Patent. But as I have ‘said 
it was not competent for the Ordinance to take away the powers 
derived under Section 107 of the Government of India Act. 
Now what are those powers? Under Section 107 the High 
Court has‘ superintendence over all courts for the time being 
subject to its appellate jurisdiction. [t is not disputed that 
rights of superintendence include not only superintendence on 
administrative points, but superintendence on the judicial side 
too, and that under its power of superintendence the High Court 
can correct any error in 2 judgment of a court subject to its 
appellate jurisdiction. It seems to me clear that the Special Courts 
under the Ordinance are courts subject to the appellate juris- 
diction of the High Court, because under Section 39 the High 
Court has power to hear appeals in certain cases. 


On page 1544 he stated: 

But the powers ‘conferred on the High Court by section 107 
af the Government of India Act, which is an Act of the Imperial 
Parliament, cannot be ccntrolled by the Governor-General. 
That, in my judgment, is the effect of section 65 of the Act 
and the fifth schedule. 

T34 Bom. L. R. 1523 


+ 


A. L. J.R. HIGH COURT 985 


Now the learned Chief Justice and his colleagues did not 
anywhere refer to the powers of legislation given under the Devo- 
lution Rules of 1920 to the Indian legislature. The ruling there- 
fore ‘is no authority on the interpretation of those portions of the 
rules which have been quoted. Apparently these rules were not 
brought to the notice of the court and the court proceeded on 
the assumption that the only powers of legislation were those 
quoted from Section 65 of the Act and the Fifth Schedule, both 
of which provisions date from the earlier Government of India 
Act of 1915, and not from the later Act of 1919 which gave 
wider powers in accordance with the Montagu-Chelmsford re- 
forms. Presumably the powers of the Governor-General to make 
ordinances under Section 72 were also widened, as the restrictions 
for those powers are stated in Section 72 to be the same as the 
cestrictions for the Indian legislature. Owing to this important 
omission the ruling is not an authority for the doctrine of wera 
vires in the present case. But in one respect it is useful as it lays 
down that Section 107 applies because in the Ordinance the High 
Court has power to hear appeals in certain cases, 

This brings up the consideration of the court which heard 
the election petition in the present case. U. P. District Boards 
Act, 1922 provides:— 

Tribunal. 

18. (1) An election petition shall be heard by the District 
Judge within whose jurisdiction the constituency concerned is 
situated (unless some other person or tribunal has been appointed 
by rule in this behalf) and at a place in the district within which 
such constituency is situated. 

(2) An election petition, and any application relating to the 
hearing of an election petition, may be presented to such District 
Judge, or to such other person or tribunal, or to a Munsif within 
whose jurisdiction the constituency concerned or any part thereof 

' is situated, ' 

Section 19 applies the Civil Procedure Code in regard to suits 
except. so far as it is inconsistent with the Act or any rule. 
Certain provisos follow, including the one excluding appeals and 
revisions. Section 20 states:— 

Powers of election court. 

20. (1) Unless it is otberwise provided by rule made in 
this behalf, the election court shall have the same powers and pri- 
vileges as a Judge of a civil court, and, may, for the purpose of 
serving any notice or issuing any process or doing any other 
such thing, be entitled to employ, with the consent of the 
District Magistrate, any peon or other officer or clerk attached to 
the court of the District Magistrate, 

(2) An order for costs, or an order for the realization of a 
security bond for costs, passed by the election court, may be sent 
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by that court {or execution to the Collector of the district within 
which the constituency concerned is situated, and an order so 
snt shall be executed by the Collector in the same manner as if 
it were an order passed by the Collector in proceedings under 
the Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886, as 
the case may be. 


To show that the High Court has superintendence over the 
election court under Section 107 Government of India Act it 


* must be shown that the election court is a “court for the time 


being subject to its appellate jurisdiction.” The petition in the 
present case was heard by the District Judge as there are no rules 
for another person or tribunal under Section 18. 

Learned counsel argued that the District Judge i is a civil court 
under the Bengal, Agra and Assam Civil Courts Act, 1887, having 
cognizance of all original suits for the time being cognizable by 
civil courts, under Section 18. Section 20(1) states: 

Save as otherwise provided by any enactment for the time 
being in force, an appeal from a decree or order of a District 
Judge or Additional Judge shall lie to the High Court. 

Therefore he argues that Section 107 would apply. 

The question is whether the District Judge is acting as a 
persona designata under Section 18 of the District Boards Act or 
whether the election petition is being heard in the civil court of 
the District Judge. If the latter were the case, the Act would 
contain some provision for the District Judge to use his own 
peons, officers and clerks instead of those of the District Magistrate, 
or to realize costs through the civil courts instead of through the 
Collector. It was argued that these provisions are only inserted 
in case rules provide for another person‘or tribunal. But Section 
18 contemplates the District Judge as the person to hear the elec- 
tion petition in the absence of such provision, and the omission 
to provide for the use of the machinery of the district courts is 


remarkable. 


Then there is the provision that the ee court shall have 
the same powers and privileges as a Judge of the civil court. If 
the District Judge were not acting as a persona designata, the pro- 
vision in Section. 20(1) would naturally run “the election court, 
when not the court of the District Judge, shall haye the same 
powers and privileges as a civil court”. The omission of these 
words shows that the District Judge is merely acting as a persona 
designata and not as District Judge, and so it is necessary to give 
him also the powers and privileges of a civil court when hearing 
an election petition. It was argued that these words were merely 
put in for other persons. But they are also applied by Section 20 
to the District Judge. 

Mr. Kunzru referred to Remaswemi Gounden v. Muthu 
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Velappa Gounder’, where it was held that a District Judge trying 
an election petition under the Madras Local Boards Act XIV of 
1920 was not a persona designata but was acting as the district 
court. The wording of the Act was examined and Krishnan, J. 
on page 543 points out that 
Rule 4, Clause (3) expressly says that in certain cases the 
Judge may direct any court subordinate to him to hold the in- 
quiry. A District Judge or Subordinate Judge has no court sub- 
ordinate to him when acting as a persons designata but only 
when acting as the district court or the subordinate court. 


There is no provision in the District Boards Act, 1922, which 
gives an indication of this nature. Mr. Kunzru did not produce 
the Madras Municipal Act or Local Boards Act, but from a perusal 
of numerous Madras culings cited by him it appears that these 
Acts contain no provision that the decision of the trying court 
was to be final, and they provide for trial by the ordinary civil 
“courts. ‘These decisions have therefore no bearing on the inter- 
pretation of the U. P. District Boards Act, 1922, which has quite 
. different provisions. In another case reported in Detvaenayagam 
Pillai v. Diwan Mobideen Rowther® another learned Judge held 
that the High Court had no power to revise an order of a Subordi- 
nate Judge when he was trying an. election petition under the 
Madras Municipalities Act, as he was not a civil court. Reference 
was also made to Bhaishenkar Nanabbai v. The Municipal Corpora- 
tion of Bombay.?° On page 609 Sir Lawrence Jenkins stated: 

But where a special tribunal, out of the ordinary course, 1s 
appointed by an act to determine questions as to rights which are 
the creation of that Act, then, except so far as otherwise express- 
ly provided or necessarily implied, that tribunal’s jurisdiction 
to determine those questions is exclusive. 

It is an essential condition of those rights that they should 
be determined in the manner prescribed by the Act to which 
they owe their existence. In such æ case there is no ouster of the 
jurisdiction of the ordinary courts, for they never had any; 
there is no change of the old order of things; a new order is 
brought into being. 

Here not only is the Chief Judge appointed the tribunal, but 
it also is expressly provided that his order shall be conclusive, 
and that every election not called in question in accordance with 
the provisions of Section 33 shall be deemed to have been to all 
intents and purposes a good and valid election. But then it is 
argued that this is a suit of a civil nature, and Section 11 of the 
Civil Procedure Code provides that the courts shall have juris- 
diction to try all suits of a civil nature. But from this rule 
are excepted ‘suit of which their cognizance is barred by any 
enactment’. The jurisdiction of the courts can- be excluded not 


‘T, LR. 46 Mad. 536 ® T1922] 44 ML. J. 39 
_ [1907] L L R 31 Bom. 604 
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only by express words, but also by implication, and there certainly 

is enough in Section 33 of the Municipal Act for this purpose; 

for there is no right which the plaintiff can at this stage assert 

as the subject of this suit, which is not subject to the condition 

that its essential basis must depend on the decision of the tribunal 
created for the purpose. i 

The court therefore held that a suit would not lie on the 

original side of the Bombay High Court to declare that an election 


- undér the Municipal Act was invalid. It held that although the 


Chief Judge of the small cause court was to enquire into the valid- 
ity of an election under the provisions of the Act, that did not 
make the suit a civil suit and the civil courts had no jurisdiction 
ın regard to the suit. This case is an answer to the argument for 
applicant that because the District Judge hears the election petition 
therefore the case must be 2 civil suit and he must be acting as 
a civil court. 

Reference was made to Sheonandan Prasad Singh v. K.-E.," 


where it was held that the High Court has no jurisdiction to 


superintend the proceedings of Commissioners appointed under the 
Defence of India Act, 1915. This case came under the provisions 
of the Indian Councils Act, 1861 and the power of superintendence 
in Section 15 of the Indian High Courts Act of 1861, which sec- 
tion is similar to Section 107 of the present Government of India 
Act, 1919. The learned Chief Justice said on page 590: 

It was argued on behalf of the petitioner that the powers of 
superintendence conferred by Section 15 could not be taken 
away by an Act of the Indian legislature, such powers being con- 
ferred by an Act passed in the same session of Parliament as the 
Indian Councils Act and consequently, by reason of the proviso 
in Section 22 of that Aot, placed beyond the control of the Gover- 
nor-General in Council. The Defence of India Act, however, 
does not purport to take away any existing powers of superinten- 
dence but merely to create a new court which shall be independent 
of the High Court. Se superintendence conferred on the High 
Courts by Section 15 was confined to superintendence over 

_those courts which are subject to the appellate jurisdiction of 

the High Court whereas the tribunal over which superinten- 
dence is now ee for was by the very Act which created it 
subject to no appellate jurisdiction whatever, 

The Allahabad High Court had given one Full Beach ruling 
on the subject in Abdur Rabman v. Abdur Rahman. "There was 
an election case under the United Provinces Municipalities Act, 
Act IL of 1916. The provisions of this Act, Sections 19 to 27, 
are word for word the same as those of the District Boards Act 
of 1922, Sections 16 to 23, with two exceptions. One difference 
is that the officer mentioned as the person to try the petition if no 
other person or tribunal is appointed by rule is the Commissioner 


1s Pat. L. J. 581 


~ 


A. L. J. R. HIGH COURT _ ; 989 


of the division, instead of the District Judge. ‘The other difference 
is that Section 23 (2) (e) allows a reference on a point of law by 
the court to the High Court, and there is no such provision in the 
District Boards Act. Learned counsel argued that the decision 
in this Full Bench case should not govern the present case because 
of this difference between the Commissioner and the District Judge. 
But if election courts were civil courts the occupation of the 
presiding officer when he was not presiding in the election court 
would not make any difference. On the other hand if election 
courts are not civil courts, but are special courts created by statute, 
then the fact that a presiding officer of a civil court is appointed to 
preside over an election court will not make the election court a 
civil court. The ruling therefore does apply to the present case. 
In the ruling the Commissioner had set aside an election, and the 
person whose election was set aside filed an dppeal in the High 
Court. He also filed a suit in the court of the Subordinate Judge 
for a declaration that the proceedings of the Commissioner were 
null and void and that the provisions in the Municipalities Act 
were ultra vires of the local legislature. On page 526 the grounds 
of appeal were set out: 

1. That it is ltra vires of the United-Provinces Local legis- 
lature to appoint any court or tribunal for the trial or the 
exclusive trial of election cases or to appoint the Commissioner as 

- the election tribunal. 

2. That, at any rate, it is ltra vires of the United Provinces 
Local legislature to take away or restrict in any manner the powers 
of appeal or revision of this Court and to make the decision of 
the Commissioner final. 

On the first point it was held on page 527, under the Govern- 
ment of India Act of 1915 which applied as the U. P. Municipali- 
ties Act was of 1916: 

If a wide general power to legislate for the peace and good 
government of the province does not include a power to devise 
means for deciding on the validity of a disputed election to a 


seat on a Municipal Board, it is difficult to know what it does 


include. 

Again, 

The local legislature has in a number of instances, both under 

= the Indian Councils Act of 1861 and under the Government of 

India Act, created tribunals for particular purposes or excluded 
the jurisdiction of the civil courts in.particular cases. The enact- 
ments containing these provisions have repeatedly come before 
the courts, and it has never hitherto been suggested that there 
was any doubt as to their validity. 


On page 529 it was stated: 


It may be added that the appellant’s argument breaks down at 
the outset unless the term ‘civil courts’ used in the Letters Patent 


990 l HIGH COURT j [1933 ] 


can be held to include such a court as that created by Section 22 
of the United Provinces Municipalities Act. It is not strictly 
necessary to decide the point, but in the opinion of the majority 
of us these words were never intended to cover a tribunal created 
under 2 particular statute for a particular purpose. 

There is equally little foundation for the contention that the 
Commissioner sitting as an election court is subject to the super- 
intendence of this Court. The power of superintendence rests 
on Section 107 of the Government of India Act, which extended 
it to all courts subject to the High Court’s appellate jurisdiction. 
There is no other provision of law to which appeal can be made 
as conferring a power of superintendence in this case. It is very 
difficult to argue that the election court is under the appellate 
jurisdiction of the High Court when the Act which creates it 
expressly declares that there shall be no appeal from any of its 
decisions. 

On page 532 it is stated: 

The ordinary rule is that where the statute which creates the 
right also prescribes a specific remedy, the person aggrieved is 
limited to the remedy so prescribed. 

The court found against the appellant on all points, that 
there was no right of appeal, revision, or suit. Since that decision 
the law against the applicant has become clearer, as the present 
District Boards Act of 1922 was passed after the Government of 
India 'Act of 1919, and the Devolution Rules of 1920, which state 
clearly the power of the local legislature to pass laws affecting the 
jurisdiction and powers of High Courts. 

In Bhagwat Das v. Cheddi Koers it was held that no revision 
lay from an order of the District Judge sitting as a revenue court 
in a second appeal from the appellate order of the Collector. The 
procedure was under the Agra Tenancy Act, Act I of 1901, in a 
suit for arrears of rent. On p. 538 it was held: 

It is clear that for a long series of years this Court has inter- 
preted Section 167 in a sense which is fatal to the case put for- 
ward here by the applicants. It has been held that under the 
terms of Section 167 the powers of the High Court to interfere 
in revision have been ousted. The decisions on this subject cover 
a period roughly from 1909 to 1925. 

Under Section 182 of Act II of 1901 a second appeal lay 
to the High Court from the appellate decree of a District TE 
Mr. Kunzru’s argument is that where appeals for some purposes 
lie then there isa power’of superintendence (or revision) under 
Section 107 Government of India Act and the previous Section 
15 High Courts Act 1861. He also argues that restrictions on 
the revisional powers of the High Court in an act of the local 
legislature are void. If these arguments were correct, then the 
long series of decisions of this High Court from 1909 to 1925 

f 13 [1926] 24 A. L. J. 537 ° 
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are wrong, and both counsel and court missed these points. These 
arguments have not been accepted in any decision of this Court. 
It is argued that there are some decisions of the Calcutta and 
Madras High Courts in which the arguments have been partly 
accepted. One such case is Adhar Kumar v. Radha Madan Moben.™ 
In that case the President of the Calcutta Improvement Tribunal 
purported to act as a court under Section 32 Land Acquisition Act 
and ordered some funds to be used in the purchase of lands. No 
appeal lay but the High Court interfered in revision. The High 
Court held that revisional power lay under Section 115 of the 
Code of Civil Procedure as well as under Section 107 Govern- 
ment of India Act, and there is no reference to any bar of 
revision by the Local Act. The ruling therefore does not support 
the arguments. A similar reason makes the ruling Gokulchandre 
Laba v. Nistarini Ghosh inapplicable. In Pigot v. Ali Mabam- 
mad Mandal” it was held that the High Court had power under 
Section 107 of the Government of India Act to set aside procee- 
dings by a Magistrate under Section 145 of the Code of Crimina! 
Procedure which were instituted without jurisdiction. At the 
time of this ruling in 1920 Section 435 of the Code of Criminal 
Procedure which deals with the power under the Code of revision 
stated that “Orders made, and proceedings under Chapter XI 

are not proceedings within the meaning of this Section.” The 
effect of this provision merely was that there was no power of 
revision given by the Code. But there was no provision in the 
Code that no revision should lie. The decision therefore does 
not support the argument for the applicant. 

The ruling is similar to In the matter of the petition of Nathu 
Mal’, In H. D. Chatterjee v. L. B. Tribedi" it was held that 
the rent controller under the Calcutta Rent Act of 1920 was a 
court of civil jurisdiction, because he has the power of civil court 
and follows the procedure of a civil court, and therefore his order 
could be revised by the High Court under Section 107 Govern- 
ment of India Act. As it is not stated that there was any provi- 
sion in the Calcutta Rent Act against revision the case does not 
support the arguments. It is not necessary to refer to other cases 
ci 

From the consideration set forth, the conclusion follows that 
the following propositions of law are established:— 

(1) The local legislature has power (with previous sanc- 
tion) to pass laws affecting the jurisdiction and powers of the 
High Court, whether derived from the Government of India Act, 
1919, the Letters Patent, or the Codes. 

a. L R. 1932 Cal 660 ae 


BLL R. 48 Cal 522 
YL L. R. 49 Cal 528 
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Cw (2) The power of superintendence under Section 107 
1933 Government of India Act, 1919, depends on appellate power and 
— can also be affected by laws of the local legislature. 

- GULAM (3) Where a special tribunal is created by an Act of the 
Names Joca] legislature or of the Indian legislature to determine rights 
Axwran created by that Act, and that Act states that the decision of the 
Hosa tribunal shall be final, there is no interference with the rights of 
Bennet, J. appeal, superintendence, or revision of the High Court, because 
the High Court never had such rights over that tribunal. 

(4) Such a tribunal is created by Sections 18 to 23 of the 
United Provinces District Boards Act, 1922, and under these sec- 
tions an election petition is not, tried in the court of the District 
Judge, but the District Judge presides in the election court as a 
persona designata. 

Accordingly I consider that no application in revision will lie 
in the present case, and I would dismiss the application with costs. 

By THE CourT—The petition for revision is dismissed with 
costs. 


Petition dismissed 


CIL AHMADYAR KHAN (Plaintiff) 

as - VETSHS 

KHEYALI (Defendant) * 

Merch 27 Provincial Small Cause Courts Act, Sec. 17, Proviso to—Security bond 
fled with application under—Not verified by suretiesx—Subsequent 
verification after expiry of limitation under Art. 164—Whetber 
bond effective. 

Where the security bond filed with the application under the 
proviso to Sec. 17 of the Provincial Small Cause Courts Act for the 
setting aside of an ex perte decree was not verified by the 
sureties, and the court did not find fault with the form or the 
amount of security and did not reject it; and later the 

s Court ordered the bond to be verified and the bond was verified 
: two days beyond the period of limitation prescribed by Art, 164, 
and the Court set aside the ex perte decree, beld, that the Court 
did not act illegally in setting aside the decree. The bond as filed 
originally with the application was not an ineffective bond; it 
would not have become ineffective unless the sureties had dis- 
honoured their signatures, and as they eventually verified them, 
the position was that the bond was a perfectly good bond, but 
there was a formality to be gone through before the court felt 
justified in accepting it. Rem Bharose v. Genga Singh, 29 
A. L. J. 1049 relied on. 

Civ REVISION from an order of Basu KisHEN CHAND 

DHAUN, Judge, Small Cause Court, Budaun. 


*Civ. Rev. 657 of 1932 
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Shiva Prasad Sinbe for the applicant. 

M. Nasim for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This is an application for the revision of a 
decree and order of the Judge of the Small Cause Court of 
Budaun, dismissing the plaintiff’s suit. The plaintiff had obtained 
an ex parte decree on April 26, 1932 and on May 11, the defen- 
dant made an application to set aside the ex parte decree, filing 
at the same time a security bond. Of this bond it may be said 
that it was eventually accepted by the Court, but at the time 
when it was filed it had not been verified by the two sureties. 
On May 19, the Court directed that the bond should be verified, 
and fixed May 23 for the next hearing. On the same date, May 
19, an endorsement on the security bond was made by the advocate 
for the defendant to the effect that the sureties were sufficient for 
the amount required. The bond was finally verified on May 28 and 
Mr. S. P. Sinha, who has argued the case in favour of the appli- 
cant, points out that this date is two days beyond the ae of 
limitation prescribed for making an application and roviding 
security for the setting aside of an ex perte decree under he proviso 
to Section 17 of the Provincial Small Cause Courts Act. How- 
ever, the Court set aside the ex parte decree on June 11, and 
therefore the suit was heard on its merits and the plaintiff’s case 
dismissed. 

The principal question that I have been asked to decide is 
whether the order setting aside the ex parte decree was passed in 
accordance with law. It is argued that the bond that was filed 
with the application by the defendant was an ineffective bond 
because it bod not been verified, and in fact it did not become 
effective until May 28. I have been referred to the case of Badlu 
Singh v. Panthu Singh’. In this case 2 mortgage bond was pre- 
ferred but it had not been registered, and this Court held in revision 
that the unregistered bond was no better than waste paper and 
that the application for setting aside the decree had not been pre- 
sented in accordance with law. In another case which has been 
referred to—Kiran Koomar Banerji v. Baijnath®, the circumstances 
are not analogous to those in the present case because the Court 
did not accept the bond, but I have also been referred to an un- 
reported case in which this Court is said to have held that a bond 
preferred by the defendant with the application was held to be 
ineffective because it had not been properly stamped. I have not 
been able to procure the record of this case, but as from the des- 
‘ cription given above it appears to me to differ essentially from the 
present one, I have not thought it necessary to delay the decision 
of the present case in order to obtain the record as a matter arising 

121 A. L J. 173 g$ *1929 A. L J. 96 
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out of it is still sub judice. Finally, in the case of Moti Lal Rem 
Chandar v. Durga Prasad® where the applicant was providing cash 
and not security, it was held that the application in a case like the 
present can only be considered to be a proper application “on the 
date after the proper deposit was made”. ‘There is however a 
Full Bengh ruling of this Court in which the matter has been 
fully djscussed, viz., the case of Rem Bharose v. Ganga Singh* in 


- which it has been held that where an applicant furnishes sufficient 


security with his application and the Court orders notice to issue 
to the other side before the expiry of the period of limitation 
allowed by Article 164, the Court must be deemed to have by 
implication given the applicant a direction that he should furnish 
security of the kind actually furnished by him. In the present 
case it is clear that the court did not find any fault with the form 
or the amount of security, and did not reject it, and that the - 
delay between May 11, 1932 when the application was filed and 
May 28, 1932 when the bond was finally verified was due to the 
proceedings of the court. The court, either for its own satisfac- 
tion or for the protection of the decree-holder, desired to have the 
security bond verified, and no doubt it was perfectly correct in 
doing so. The fact, however, that it did so desire and did order 
the bond to be verified,-does not prove that the bond as filed on 
May 11 was an ineffective bond. It would not have become 
ineffective unless the sureties had dishonoured their signatures, 
and as they eventually verified them, the position was that the 
bond was a perfectly good bond, but there was a formality 
to be gone through before the Court felt justified in accepting it. 
It appears to me therefore that the case is entirely different from 
the one in which an unregistered bond which, on the face of it, was 
invalid as it stood, was presented to the Court, or the other one to 
which I have referred in which the bond needed to be stamped 
and had not been stamped. The decision of the Full Bench in the 
case of Ram Bharose v. Ganga Singh is in favour of the opposite 
party, and my conclusion therefore is that the court did not act 
illegally in setting aside the ex parte decree and hearing the suit 
on the merits. 

For the rest, the question is one of fact. The defendant denied 
the execution of the promissory note on which the plaintiff sued. 
It is true that expert evidence proved that his thumb impression had 
been affixed to it, but the court has found that “the defendant 
being an illiterate person he cannot be supposed to account for 
every thumb mark which he was made to put.” Strong exception 
has been taken to this pronouncement of the Judge, but the fact of 
the matter is that, having the statements of both parties and the 
scribe before him and having examined the promissory note he 
came to the conclusion that the defendant did not execute the 

"1930 A. L BR 830 129 A. L. J. 1049 
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Promissory note in that form and did not affix his thumb mark 
at the time when the promissory note was written. He took 
Various circumstances into account and I am not able to hold 
that the decision is a perverse one. Mr. Sinha has pointed out that 
the defendant had stated that his thumb impression was affixed 
to a document in connection with a case in which he was acting as 
shabna and this was how he explained the fact that his impression 
had been affixed to the promissory note in suit. The plaintiff 
made an application to summon a register fram which he hoped 
to prove that there had not been an attachment against Moti, the 
yudgment-debtor in the case in which the defendant claims to have 
acted as shabne—within the last four years, but the court refused 
to summon this register. It appears however that the defendant’s 
statement was made on July 6 and the plaintiff’s application was 
not made until July 28, when the evidence on both sides had been 
completed. There had in fact been a very considerable delay, and 
I cannot hold that the lower court acted illegally in any way 
in refusing to re-open the case and to summon this register. 
' The result is that che application fails and is dismissed with 
Application dismissed 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
_ a AND ANOTHER (Applicant) 
- “lversus ~ 
JHADDU LAL HAZARI LAL (Opposite perty)* 
Railway—Goods consigned under Risk Note H—Demage caused by leakage 
in wagon—Com pensstion—Sult for—Pleintiff to prove that demage 
due to defective state of wagon. 

In a suit for compensation for damage to consignments (con- 
signed under Risk Note H) of raw sugar caused by rain-water 
leaking through holes in the wagon, the plaintiff must establish by 
positive evidence that it was owing to the defective state of 


the wagon in which the goods were loaded that the injury was ` 





caused. By merely proving that when the wagon reached its . 


destination it was found in a defective state, he does not discharge 
the onus which lies heavily upon him to prove misconduct by 
the servants of the rail 


y. 
B. N. Ry. Co, v. Moolji Sicka and Co., A. I. R. 1930 Cal. - 


815 folowed. 

Civiu Revision from an order of Mauwi MUHAMMAD 
AHMAD ANSARI, Judge, Small Cause Court of Aligarh. 

Mubemmad Ismail (Government Advocate) for the appli- 
cants. ; 

Panna Lal for the opposite party. 
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The foilowing judgment was delivered by 

KıscH, J.—These applications are by the East Indian Ril- 
way and the Bengal North-Western Railway and are directed 
against two decrees of the Small Cause Court Aligarh, awarding 
the plaintiff Rs. 14|4|0 and Rs. 35 compensation respectively, 
for damages by wet to two consignments of raw sugar while in 
transport from Tamkohi Road station on the Bengal North-West- 
ern Railway to Aligarh on the East Indian Railway. 

The consignments were consigned under Risk Note H under 
the terms of which the consignor undertakes to hold the Railway 
administration free from all responsibility for damages to the goods 
consigned from any cause “except upon proof that such . i 
damage arose from the misconduct of the Railway administration’s 
servants.” 


One consignment of 55 bags of raw sugar was booked by 
the plaintiff firm Jhaddu Lal Hazari Lal from Tamkohi Road 
to Aligarh on, September 18, 1931. The other consignment of 
110 bags was booked on October 9, 1931. They were apparently 
despatched in the same wagon. ‘Transhipment from the Bengal 
North-Western Railway to the East Indian Railway took place 
at Juhi. At the time of transhipment 18 bags out of the consign- 
ment of 55 and 27 bags out of the consignment of 110 were found 
to be wet and the fact was noted by the station, master at the 
transhipment station. On arrival at Aligarh 22 bags of the con- 
signment of 55 while only 15 bags of the consignment of 110 were 
found wet and the damage was estimated by the station master 
of Aligarh at Rs. 33 and Rs. 12-4-0 respectively. These were the 
amounts together with interest that were claimed by the ‘plaintiff 
in the suits on the allegation that the damage was due to the 
misconduct of the Railway administration’s servants in loading the 
bags in a wagon that was not water-tight. 


The defendants alleged that the wagon in which the goods 
were carried from Tamkohi Road to Juhi was examined before 
loading and declared to be water-tight and that the wagon carrying 
the consignment from Juhi to Aligarh was also water-tight. It 
was contended that the damage was due to the inherent vice of 
the commodity and also to the fact that it was susceptible to the 
damp atmosphere during the monsoon season. They claimed the 
protection of Risk Note H. 

The learned Judge of the small cause court was of opinion 
that the damage was due to leakage owing to the bad condition 
of the wagon which carried the bags and that the loading of the 
bags into 2 wagon which they failed to examine properly cons- 
tituted misconduct within the meaning of Risk Note H. He 
accordingly decreed the suits. 
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Such misconduct has been defined by a Bench of this Court Cru 
in East Indien Railway v. Narain Das Ganga Saran as “bad —— 
management, or mismanagement, or culpable neglect of an oe 
official in regard to his office’. Now the finding of the court be- Sucaztasy or 
low is a finding of fact and if it is capable of being maintained Stare 
the case would clearly be one of misconduct. I find it however Jio Lii 
very difficult to justify this finding from the evidence. = 

A number of cases have been cited by the learned counsel for *"** 7 

the plaintiff-respondent to show that misconduct on the part of 
the railway servants may be inferred from the admitted facts. 
These cases are Secretary of State v. Bhagwan Das, Bengal Nagpur 
, Railway Co. Lid. v. Hukum Chand Hardat Rai’, Secretary of State 
v.Dhokalmal Mabadeb Lal* and East Indian Railway v. Narain Das 
Ganga Saran cited above. All these cases however dealt with the 
loss of a portion of a consignment in transit in circumstances in 
which misconduct on the part of the railway servants could be 
ligitimately inferred from the facts. The principles involved in 
such cases do not necessarily apply to a case where compensation 
is claimed on account of damage by rain water leaking through 
holes in a wagon. In B. N. Ry. Co. v. Moolji Sicha & Co." it was 
held by a Bench of the Calcutta High Court that the plaintiff 
must establish by positive evidence that it was owing to the defec- 
tive state of the wagon’in which the goods were loaded that the 
injury was caused. By merely proving that when the wagon 
reached its destination it was found in a defective state, he does 
not discharge the onus which lies heavily upon him to prove 
misconduct by the servants of the railway company. 


In the present case the plaintiff has not even proved so much. 
He has led no evidence to show the state of the wagon either at 
Juhi or at Aligarh. One of his witnesses Bansi Dhar, who took 
delivery of the goods at Aligarh stated in cross-examination: “I 
saw the wagon from inside. The wagon was leaking at many 
places”. This is a palpable’ falsehood, as from the fact that a 
less number of bags were found to be wet at Aligarh than had 
been found to be wet at Juhi it is clear that the wagon in which 
the goods were carried from, Juhi to Aligarh did not leak. Nor 
has the plaintiff led any evidence that the wagon was in fact faulty 
when loaded at Tamkohi Road. The Loading Foreman deposed 
that he tested the wagon by inspection and pouring water upon 
it. He further deposed that the manager of the plaintiff’s factory 
also examined it and the latter statement was neither challenged 
in cross-examination nor rebutted. In a very similar case decided 
by the Calcutta High Court, the Bengal Nagpur Railway Co. Ltd. 


1 [1932] A L. J. 217 . "A. L R 1927 AlL 371 
"A L R. 1930 Pat. 559 ; tA. L R 1931 Cal. 734 
*A. L R 1930 Cal 815 
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Cra v. Dhanjishab® it was held that when there are leaks in the roof 
——~ of a wagon which are not discernable on inspection at the time- 
the goods are loaded and these giving way during the course of 
srcaxtany ow the journey, the goods in the wagon are damaged by rain-water, 
State — no negligence of railway servants is established. It may further 
iain Lai Lan be noted that even assuming the finding of the court below that 
the damage was caused by leaking of rain water to be correct, 
Kuch, J. very little leakage can have occurred, as the damage was very 
slight and some of the bags became dry again between Juhi and 
Aligarh, 

In my opinion, therefore, the evidence in the case does not 
support the finding of the court below that the damage was due 
to the misconduct of the railway servants and these revisions 
must be allowed. I accordingly set aside the decrees of the court 
below and dismiss the plaintiff’s suits with costs in both courts. 

Application allowed 
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ries MANSA RAM (Applicant) 
1933 Versus 
— ANCHO and OTHERS (Opposite parties) * 
April 20 Civil Procedure Code, Or. 8, R. 5—“Not admitted”—W hether amounts to 
ETOT specific denial—Denial by necessary wm plication—What constitutes 
Cc Jj. —Inter pretation of a statute—Punciuations, bow fer control it. 
Where the defendant in her written statement did not admit 
the execution and receipt of consideration as alleged in the plaint 
and denied it on oath, beld, that the statement amounted to a denial 
by necessary implication and could not be deemed to be an 
admission. 
Punctuation marks cannot control the meaning of the Section. 
In construing a statute a court _ law is bound to read it without 
the commas inserted in the prin 
Lewis Pugh v. Ashutosh Sen, [1928] 56 I. A. 93 (100-1) and 
The Mabarani of Burdwan vw. Krishna Kamins Dasi, [1887] 14 Cal. 
365 (372) relied on. ` 
Crv Revision from an order of MAULVI MUHAMMAD 
AHMAD ANSARI, Judge, Small Cause Court of Aligarh. 


S. B. L. Gour for the applicant. 
N. P. Astbana for the opposite parties. 
The following judgment was delivered by 
Sulaiman, C. J. SULAIMAN, C. J.—This is a plaintiff’s application in revision 
from a decree of the court of small causes. The plaintiff sued on 
the strength of two bonds which were ostensibly executed after 
an interval of 14 months. The plaintiff, beside examining him- 
self, produced one witness whose demeanour did not impress the 
*Civ. Rev. 65 of 1933 
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court and he did not produce the other witness who was a patwari. 
The defendant is an ignorant widow and she denied the execution 
of the bonds and the receipt of consideration. The execution 
and consideration were not admitted in the written statement and 
on oath she emphatically denied them. The court below has held 
that in such circumstances it lay heavily on the plaintiff_to prove 
_ the execution of the bonds and the advance of consideration for 
them and has then held:—‘In my opinion the plaintiff has failed 
to discharge the burden.” 

I am not concerned with the reasons given by the Judge for 
not believing the plaintiff and his witness. The finding of fact 
must be accepted. It is also not necessary to point out that the 
learned Judge, having examined the writings on the two documents 
and the ink and the pen used, was inclined to the view that they 
both had been written about the same time although they appeared 
to have been separated in point of time by about 14 months. 

The only other point urged on behalf of the applicant is that 
the plea in the written statement that the allegations contained in 
the plaint were not admitted was wholly insufficient under Order 
VI, Rule 5 and that such a statement in the written statement 
must be deemed to be an admission of those allegations. 

No doubt the placing of a comma after the word “implica- 


tion” and before the word “or” in Order VII, Rule 5 was un-` 


happy, but punctuation marks cannot control the meaning of the 
section. In construing a statute a court of law is bound to read 
it without the commas inserted in the print. Lewis Pugh v. 
Ashutosh Sen, [1928] 56 I. A. 93 (100-1): XXVI A. L. J. 170. 
The Msherani of Burdwan v. Krishna Kamini Dasi, [1887] 14 Cal. 
365 (372). I am of opinion that it could not have been intended 
by the legislature that where a defendant states in the written state- 
ment that a certain allegation is not admitted he shall be taken to 
have admitted that allegation. I think the rule should be really 
read as follows:— . 

Every allegation of fact in the plaint, if not denied specifically 
or if not denied by necessary implication or if not stated to be not 
admitted in the pleading of the defendant, shall be taken to be 
admitted except as against a person under disability. 

If 2 recital in the written statement that a certain allegation 
is not admitted were to be deemed to be an admission, then denial 
by necessary implication referred to in the rule would have no 
meaning. I am therefore clearly of opinion that the defendant 
had in the written statement denied the execution and receipt of 
consideration when she specifically stated that she did not admit 
them. The application is accordingly dismissed with costs. 

: Application dismissed 
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BAIJNATH PRASAD (Plaintiff) 
Versus 
JOHAR CHAND MANGI LAL (Defendant) * 
Contract—Sale of goods—Time being essence of contract—Goods did 
not arrive within stipulated pertod—Purchaser refused to accept 
goods and sought instructions from seller regarding their dssposal— 
Whether purchaser's action justified. 

Where the purchaser refused to accept the goods which did not 
arrive within the stipulated period, time being of the essence 
of the contract, and treated the contract as cancelled, and inti- 
mated to the seller that he would keep the goods on behalf of 
the seller to be disposed of in any way that the seller desired, and 
the seller did not give any direction; and after waiting for nine 
months the purchaser sold the goods and remitted the net -sale 
proceeds to the seller, beld, that the action of the purchaser was 
not unreasonable and the seller could not recover the loss on 
the contract from the purchaser. Held, further that the seller 
having brought a suit based on a contract for the sale of goods 
(the terms of which he failed to carry out), the suit could not in 
second appeal be changed round to a suit for damages for the 
alleged wrongful action of the purchaser. 

Chapman v. Morton, [1843] 11 Meason and Welsby’s Reports 
534 distinguished. 

SECOND APPEAL from a decree of Basu SaruP NARAIN, 
Second Additional Subordinate Judge of Gorakhpur, confirming 
a decree of Basu LaL Bracwatt Dayar Sinca, Munsif of Deoria. 


B. Malik for the appellant. 

P. L. Banerji and H. P. Sen for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by the plaintiff whose 
suit has been dismissed by the two lower courts. The suit of the 
plaintiff was for a sum of Rs. 1,263-1-9 principal plus interest due 
to the plaintiff on account of the alleged purchase of sugaras 
commission agent on behalf of the defendant. The plaintiff sets 
forth in paragraph 1 of the plaint that he carries on the business 
of commission agency and purchase and sale of sugar, money lend- 
ing and hundi business in Bazar Barhaj in Gorakhpur district. 
The defendant carries on business of purchase and sale of sugar 
at Indore. The plaint sets forth that there were two previous 
transactions between the parties and the main transaction in ques- 
tion was on a date corresponding to April 1, 1922, when the plaint 
sets out that the defendant purchased 61 bags of sugar, the cost 
of which amounted to Rs. 3,925-6-3 which were debited to the 
defendant in the plaintiff’s account book. ‘This paragraph 5 of 

“S. A. 783 of 1931 
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the plaint does not say that the defendant purchased through the 
plaintiff as a commission agent, and in the previous paragraph 3 
alluding to the earlier transactions it was stated that the purchase 
was made from the plaintiff’s firm. The defence was that the 
defendant’s gumashta went to the plaintiff’s firm in Barhaj to 
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purchase sugar and the plaintiff showed a sample, and 61 bags of jonn a 


sugar were purchased on March 29, 1922 with this condition that 
the plaintiff should immediately within three days get the 61 bags 
of sugar according to sample sieved and that the plaintiffs should 


hand over the railway receipt to the gumashta of the defendant. 


It was further alleged that the plaintiff did not get the sugar 
sieved, nor send the sugar nor give the railway receipt to the 
gumashta and that the gumashta, therefore, came back after rescind- 
ing the contract for the purchase of the sugar. It was further 
pleaded in paragraph 5 that after two weeks the plaintiff sent 40 
bags of sugar and in May 1922, the plaintiff sent 21 bags of sugar, 
that this was contrary to the agreement and that the defendant 
` wrote to the plaintiff that he should not have sent the goods as 
the contract for the purchase had been rescinded and that the 
goods were lying with the defendant and that the plaintiff should 
take away the goods in whatever way he liked. The defendant 
kept the goods of the plaintiff as agent of the plaintiff and kept 
the plaintiff informed of this and eventually on January 25, 1923 
and later dates the defendant sold 61 bags of sugar at the market 
, rate for Rs. 3,096-6-3 and, after deducting the railway freight and 
miscellaneous charges including commission agency, Rs. 90-8-0, 
the defendant remitted Rs. 2,738-11-6, the total balance to the 
plaintiff in 1923. The defendant, therefore, claimed that no sum 
was owing {rom the defendant to the plaintiff. Although the 
plaintiff did not put forward the case that he acted as a commission 
agent and although this point does not arise in the issues framed 
by the court of first instance, the point was raised in first appeal 
as to whether the plaintiff was only a commission agent and how 
does it affect the defendant’s right to caricel a contract. The 
finding of fact of the lower appellate court was that the contract 
was made by the defendant with the plaintiff and the plaintiff 
was to supply the sugar and there was no privity between Ram 
Baran and the real purchaser of the sugar including Suraj Mal, and 
the court concludes, “so Suraj Mal only made a contract wi 

the plaintiff for the purchase ‘of 61 bags of sugar.” Suraj Mal 
was the gumashta of the defendant. ‘This question has been argued 
again in second appeal, but we see no reason to set aside the finding 
of fact of the lower appellate court. Another question which 


was argued was whether as a fact the lower court overlooked 


the evidence of Suraj Mal. This evidence was taken on commission 
in Indore and it is alluded to by the first court but the lower appel- 


Bennet, J. 


Civi. 


1933 
BAIJNATH 
Prasap 


1002. - HIGH COURT [1933]. 


late court has stated that it was not available. Learned counsel, 
therefore, laid this evidence before us. ‘The evidence supports the 
finding of fact of the lower appellate court that the term of the - 
contract was that the goods were to be sent within a very short 
time, as Suraj Mal states that the goods were to be sent within 


Jonax Cuar three or four days. ‘This finding had already been arrived at on 


Bennet, J. 


other evidence by the lower appellate court and, therefore, we see 
no reason why it should be set aside. Learned counsel desired to 
use this evidence of Suraj Mal to show that the finding of the 
lower appellate court was not correct—as to whether the plaintiff 
had acted as a principal or as a commission agent. The evidence 
of Suraj Mal was that he purchased three or four times from the 
plaintiff and that the plaintiff agreed that he would send the con- 
signment of sugar in question within three or four days, otherwise 
the goods would not be accepted. In cross-examination he does 
say that the sugar was purchased through the plaintiff from the 
Bazar and that the transaction was settled in the Bazar and entered 
in the plaintiff’s erbat and that the plaintiff was commission agent 
in this transaction. We do not consider, however, that Suraj Mal 
meant to imply that he made a contract with Ram Baran, the 
shop keeper in the Bazar, because he does not say so. It is clear 


. that Suraj Mal looked to the plaintiff as a principal in the trans- 


action and hence the plaintiff undertook to send the sugar within 
three or four days. The finding, therefore, of the lower appellate 
court appears to be in accordance with the evidence and a further 
consideration of the evidence of Suraj Mal does not afford any 
reason to set that finding of fact aside. 

The only remaining point which was argued was the eighth 
ground of appeal which was, “Because in any case the defendant 
was not justified in taking delivery or in disposing of the goods 
in open market if he wanted to repudiate the contract”. On this 
point learned counsel referred to Volume XI (1843) Meason and 
Welsby’s Reports, page 534, Chapman v. Morton. This was an 
action brought by the plaintiffs who were merchants in 
Dieppe in France to recover from the defendant merchants in 
Cambridgeshire in England a sum of money, the price of goods 
sold and delivered by the plaintiffs to the defendant. The bills 
of lading had been accepted and negotiated before the arrival of 
the goods and on arrival the defendant complained that the goods 
did not come up to sample, but the defendant landed the goods 
and lodged them in the public granary at the port of Lynn, and 
informed the plaintiffs thdt the goods lay there at the risk of the 
plaintiffs and required the plaintiffs to take the goods back. The 
plaintiffs replied refusing to take the goods back. ‘The defendant 
eventually wrote that if the plaintiffs did not take the goods back the 
defendants would dispose of the goods for the best price he could 
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obtain and would apply the proceeds in part satisfaction of a claim 
which he made for damages. The plaintiffs did not agree to this and 
- replied that they considered the transaction closed, and demanded 
payment of the price. After the exchange of these ‘letters the 
defendant advertised the cargo for sale in his own name and sold 
it to a third party. The case was tried by jury and on appeal 
the Court of Exchequer held that-there had been a misdirection. 
It is observed by the Court of Appeal on page 539, “If the defen- 
_dant intended to renounce the contract, he ought to have given 
the plaintiffs distinct notice at once that he repudiated the goods, 
and that on such a day he should sell them by such a person, for 
the benefit of the plaintiffs. The plaintiffs gould then have called 
upon the auctioneer for the proceeds of the sale. Instead of 
taking. this course, the defendant has exposed himself to the im- 
putation of playing fast and loose; declaring in his letters that he 
will not accept the goods, but at the same time preventing the 
plaintiffs from dealing with them as theirs. The safest conclusion, 
I think, for the jury to arrive at was, that the defendant, having 
once adopted the goods as his own, had no longer any power to 
repudiate them, and therefore, retained no right of set-off against 
the price”. The judgment then proceeded to consider the question 
of agency in the circumstances of the case and held that there was 
no agency under those particular circumstances. Another Lord 
Baron of Exchequer on page 541 observed, “I admit that it was 
an equivocal act; there might be circumstances under which he 
might have disposed of the goods as the agent of the vendor”, 
and the third Baron observed, “The whole case appears to me to 
be explicable only on the supposition that the defendant meant to 
take the goods, and to get the proceeds of the sale in reduction of 
his damages for the alleged breach of warranty”. We do not 
think that any particular doctrine of law contained in this ruling, 
which was in a case of an action of debt for goods sold and 
delivered, can be usefully applied to the present case. In the 
present case it is found that time was of the essence of the contract, 
that the contract was that the sugar was to be despatched within 
three or four days, that it was not despatched until the 15th of 
April and 4th of May, the contract having been made more than 
two weeks previous to the 15th of April. The plaintiff sent the 
railway receipts of the 15th of April by post to defendant to 
Indore and on its arrival on the 20th of April, 1922, the defendant 
wrote a letter, which has been shown to us, to the plaintiff. In 
that letter the lower appellate court correctly states that the defen- 
dant stated that Suraj Mal said that the sugar had not been sent 
‘ for a long time and so would not be taken and that the defendant 
would treat the contract as cancelled, and that the defendant would 
keep the sugar on behalf of the plaintiff to be delivered to anyone 
126 
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whom the plaintiff should desire that it dhould be delivered. 
In the ruling in question the plaintiff had sent a reply 
stating that he considered the contract closed and that the contract 
must be carried out and the title of goods had passed to the 
defendant. In the present case the plaintiff sent no reply and gave 


Jomax Cs Cyann DO directions as to what should be ae with the sugar. In the 


Bae. J. 


ruling quoted it was held that the defendant by his action pre- 
vented the plaintiff from dealing with the goods as the plaintiff 
should desire. But in the present case the defendant wrote to the. 
plaintiff offering to dispose of the goods in any way that the 
plaintiff desired and the plaintiff admittedly did not give.any direc- 
tions to the defendant. ‘The defendant waited a long time until 
January of 1923, that is, for a period of nine months, and it was 


~ only then that the defendant sold the sugar and sent the proceeds 
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to the plaintiff after making the deductions for railway freight and 
for arbat expenses. We note that the defendant in his account does 
not make any charge on account of the sugar remaining in his 
godown for nine months. The transactions by the defendant 
cannot be considered unreasonable. It was not until after three 
years that the plaintiff brought this suit. In any case the plaint- 
iff has not sued for damages for the action of the defendant in 
dealing improperly with his sugar. On the contrary the plaintiff 
has brought 2 suit based on a contract for the sale of the sugar, 
and the court below has found that the plaintiff failed to carry out 
the terms of the contract. ‘The suit cannot now in second appeal 
be changed round to a suit for damages for the wrongful action 
of the defendant. We consider, therefore, that the decree of the 
lower appellate court is correct and we dismiss this second appeal 
with costs. 

Appeal dismissed 


JANKI PRASAD (Applicant) 
versus 
LEKHRAJ AND OTHERS (Opposite parties) * 

Civil Procedure Code, Or. XXI, R. 89—A pplication snder—W ben valid 
—Judgment-debtor psid amount specified in proclemation of sale 
within 30 deys of sale. 

Where the judgment-debtor had paid to the decree-holder the 

. amount specified in the proclamation of sale within thirty days 

and deposited the amount required for payment to the auction- 

purchaser, beld, that an applicatioh under Or. XXI, R. 89 was 

good. Nenbelal v. Umrao Singh, [1931] A. L. J. 257 (P.C) 
distinguished. 


*Civ. Rev. 66 of 1933 
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Crvi. Revision from an order of Banu ZorawarR SINGH, Qw 
Subordinate Judge of Bareilly. PR 
N. C. Vaish for the applicant. — 

P. M. L. Verma for the opposite parties. , Jawxı Prasan 

The following judgment was delivered by LEKHRAJ 

SULAIMAN, C. J.—This is an application in revision by an şælsmen,C.] 
auction-purchaser from an appellate order setting aside 2 sale under 
Order XXI, Rule 89 of the Code of Civil Procedure. 

The property was sold on June 23, 1931, and an application 
under Order XXI, Rule 89 was filed on July 22, 1931. It con- 
tained the allegation that on that date he had paid the amount 
specified in the proclamation of sale to the decree-holder, and he 
deposited in court an amount equal to 5 per cent of the purchase 
- money. ‘The learned Munsif held that a satisfaction or adjustment 
of the decree out of court was insufficient and accordingly dis- 
missed the application. On appeal the learned Judge has pointed 
out that the ruling of their Lordships of the Privy Council in the 
case of Nenbelal v. Umrao Singh, laying down that a satisfaction 
or adjustment of the decree between the decree-holder and the judg- 
ment-debtor subsequent to the sale is of no effect and cannot 
prejudice the rights of the auction-purchaser, did not apply to the 
facts of this case because in this case the judgment-debtor paid to 
the decree-holder, within thirty days from the date of aos sale, 
the amount specified in the proclamation of sale. The learned 
judge has again repeated his finding and has held that as the decree- 
holder recetved within thirty days the amount specified in the 
proclamation of sale the application was good. 

It is quite clear that the learned Judge meant to record a 
definite finding that there was not merely an adjustment or. 
compromise of the decree out of court between the decree-holder 
and judgment-debtor, but that there was an actual payment of 
the amount specified in the proclamation of sale by the judgment- 
debtor to the decree-holder. It may be that this finding is based 
merely on the admission of the decree-holder but no objection is 
taken in the grounds of revision that there was no legal evidence 
to support the finding. I must therefore proceed on the assumption 
that judgment-debtor paid the amount specified in the pro- 
clamation of sale to the decree-holder within thirty days of the 
sale and deposited the amount required for payment to the auction- 
purchaser. , l 
Order XXI, Rule 89, Sub-rule (1) (b) requires the judgment- 
debtor - ue ile a 
to deposit in court for payment to the decree-holder the amoun 
specified in the proclamation of sale less amount which may, since 
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the date of such proclamation of sale, bave been received by the 
decree-holder. 
This rule, therefore, entitles the ademen bio to deduct 


a e si heanodat aih has cles dy bæn teeeimed by the deeree holder 


Y. 


ae 


after the date of the proclamation. The rule does not say received 
by the decree-holder up to the date of the sale. J am, therefore, 


Salemes,C.J.unable to put any such restriction on the scope of the rule. 
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Murra, J. 


Youna, J. 


Obviously, if the amount has been actually received by the decree- 
holder within thirty days, the judgment-debtor need not deposit 
the amount in court over again. The question, whether the amount 
has been actually received by the decree-holder, is one of fact. 
Obviously a mere compromise or admission of the decree-holder 
would not be sufficient. It would be incumbent on the judgment- 
debtor to satisfy the court that the amount not deposited in court 
had been actually received by the decree-holder within the time 
fixed. 

The case decided by their Lordships of the Privy Council is 
certainly distinguishable. In that case the application for the set- 
ting aside of the sale was one under Order XXI, Rule 90 and not_ 
under Order XXI, Rule 89. It was long after_the expiry of the 
thirty days that another application was made on the ground that 
there had been an adjustment between the decree-holder and 
judgment-debtor subsequent to the expiry of thirty days from 
the date of the sale. Their Lordships accordingly pointed out 
that such an adjustment was of no avail and could not prejudice 
the auction-purchaser. In the present case, on the finding of 
the lower appellate court, the amount was actually received by 
the decree-holder from the judgment-debtor himself before the 
expiry of the period of thirty days. It seems to me that there 
was no defect in the application. In any case, even if the view 
taken by the lower appellate court were wrong in point of law 
it would not be possible to interfere in revision under Section 115 
of the Code of Civil Procedure. The lower appellate court had 
jurisdiction to hear the appeal and even to decide it wrongly. The 
Application is dismissed with costs. Application dismissed 


PANNA (Plaintiff) 
VETSHS 
RAM SARAN AND ANOTHER (Defendants) * 
Easements Act, Sec. 29—Gabled roof altered to pucce flat roof —W ater 

- discharged through one bole as a resuli—Whan original easement 
completely changed—Easements Act, Secs. 28, 33 end 35—Claim 
for easement of light—Substential interference with physical comfort 
must be proved. 

*S. A. 399 of 1930 
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Where as a result of an alteration made by plaintiff in his house 
from a gabled roof to a pucca flat roof, the water of the whole 
roof was discharged through one hole on to the defendants’ land 
although formerly there was a right to sprinkle water on the 
whole length of the eaves on one side- of the house and the 
right to that easement was established, beld, that a change of this 
character completely destroyed the original easement and it could 
not be said that there was any prescriptive right for the new 
condition of affairs and the burden had not been increased subs- 
tantially. i 

In a claim for easement of light, damages may only be recovered 
if there has been substantial interference as described in Expl. 2 of 
Sec. 33 of the Easements Act and an injunction can only be granted 
when compensation might be allowed under that Section, that is, 
that both in the case of an action for damages or for an injunction 
simpliciter, it is necessary for the plaintiff to show conclusively.that 
there has been substantial interference with her physical comfort 
etc. Lakbmi Narain v. Rem Bbarose, [1926] A. I. R. AlL 764 
and Colls v. The Home and Colonial Stores, [1904] A. C. 179 
relied on. 

SECOND APPEAL from a decree of Banu KrisHNa Das, Sub- 
ordinate Judge of Ghazipur, confirming a decree of Maulvi Muham- 
mad Zamiruddin, Munsif. 


V. D. Bhargava for the appellant. i 
S. N. Verma, S. K. Mukerji and Prem Chand Kapilan for the 
respondents. 


The judgment of the Court was delivered by 


Youne, J.—This is a second appeal from the decision of the 
learned Subordinate Judge of Ghazipur. 

The action was for a. mandatory injunction directing the 
defendant to remove a wall that he had built, on the ground that 
it interfered with existing easements belonging to the plaintiff. 

There were two houses, the plaintiff's, to the north, and the 
_defendant’s, to the south. Originally the plaintiff had a kutcha 

house with a gabled roof, and she discharged water from her roof 
therefore both to the north and to the south. For this easement, 
that is, an easement to discharge half her water to the south, she 
had acquired a prescriptive right. Some 15 years ago, however, 
the plaintiff changed her kutcha house into pucca house and instead 
of the gabled roof she erected a flat roof on her house. In the 
new roof there was now only one hole which discharged-all the 
water from the roof towards the south. 

The plaintiff also claimed an easement for the light to her 
room on the second storey of her house. The position as regards 
this second storey is somewhat obscure. The learned Judge does 


* not come to a definite decision whether an easement has been 


acquired for the light to this second storey or not. There is no 


Young, J. 
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finding whether the second storey has been built for the requisite 
petiod of twenty years or not. It is unnecessary, however, for 
our purpose to send the case back for a decision on this point, as 
it is possible to decide this question on a point of law. 

Taking the second easement first, the plaintiff claims that she 
is entitled—assuming that she has proved the right—+to the same - 
quantity of light which she has always had in the room on the 
second-floor. ‘There were apparently two windows to the north, 
one to the east and one to the south, that is, one facing the defen- 
dant’s land. The defendant has built his house right up against 
the house of the plaintiff so that the whole of the light of the 
window facing south has been obliterated. The learned Munsif 
finds in accordance with Section 33, Explanation 2, of the Eease- 
ments ‘Act that there is no material interference with the physical 
comfort of the plaintiff and that she is not prevented from carrying 
on her accustomed business on the second floor by the erection of 
the defendant’s house and the blocking up of the window. ‘The 
learned Judge in the lower appellate court comes to the same 
conclusion, and upon this finding and the view taken on Secs. 33 
and 35 of the Easements Act, dismissed the suit with regard to this 
easement. The appellant contends, however, that Section 28 (6) 
of the Easements Act gives her an absolute prescriptive right to 
the same quantity of light and air through the window which she 
has always had. If Section 28 remained by itself, this view of the 
law would undoubtedly be right. We have, however, to read 
Sections 28, 33 and 35 together. Section 33 clearly enacts that 
a suit for compensation for the disturbance of an easement only 
lies provided that the disturbance of an easement has actually 
caused substantial damage to the plaintiff. Explanation 2 takes 
this matter further and defines what is substantial damage and says 
that substantial damage is that damage which 

interferes materially with the physical comfort of the plaintiff 
or prevents him from carrying on his accustomed business in 
the dominant heritage as beneficially as he had done previous to 
instituting the suit, 
` Section 35 enacts that 

An injunction may be granted to restrain the disturbance of 
an casement— (e) if the easement is actually disturbed,—when 
compensation for such disturbance might be recovered under this 
chapter. 

It is clear, therefore, in our opinion, that damages may only 
be recovered if there has been substantial interference as described 
in Explanation 2, and that an injunction can only be granted when 
compensation might be allowed under Section 33 (2), that is, that 
both in the case of an action for damages or for an injunction ` 
simpliciter, it is necessary for the plaintiff to show conclusively that 
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` there has been substantial interference with her physical comfort 
ctc. 

This view of the case has been supported in Lekbmi Narain 
v. Ram Bharose’ and Gajadber v. Kisbori La. The latter is a 
Bench decision. There is one case in Kunni Lal v.. Kundan Bibi*, 
where a single Judge decided the case on the view that Section 28 
alone was enough and that a plaintiff had an absolute right, quite 
apart from damage, to an injunction. In that case, however, we 
note that Sections 33 and 35 of the Easements Act were not 
discussed. We may further note that the English law on this is 
substantially the same, and has been considered in Colls v. The 
Home and Colonial Stores* and Jolly v. Kine and also in Paul v. 
Robson®, the last decision being a decision of the Privy Council, 
the English Law being applied to Calcutta. 

With regard to the claim in respect of the other easement, 
namely, the right to discharge water, the learned Judge in the 
court below has come to a correct decision. The whole nature 
of the easement by the alteration of the gabled roof to a pucca 
flat roof has been completely changed. Formerly there was a right 
to sprinkle water on the whole length of the eaves on one side of 
the house. The right to that easement was established. Now the 
water of the whole roof is discharged through one hole on to the 
defendant’s land. A change of this character completely destroys 
the original easement, and it cannot be said that there is any pres- 
criptive right for the new condition of affairs, and the burden has 
not been increased “substantially. The claim therefore on this 
head must also be dismissed. 

The appeal on both points having failed, is dismissed with 


costs. Appeal dismissed 
111926] A L R ALL 764 313 A L. J. 385 
1L L. R 29 AlL 571 t [1904] A C 179 
[1907] A G 1 *L L. R 42 Cal 46 


MOTI LAL (Pleintiff) 
VETSHS 
RADHEY LAL anp orters (Defendants)? 


Transfer of Property Act, Sec. 3 and Sec. 6, Cl. (e)—Claim for nnll- 
quidated demages for breach of contract—Not an ‘actionable clim — 
Limitation Act, Art. 89—Applicable to suits for eccounts between 
principal and agents. 

A claim for unliquidated damages for breach of contract, after 

the breach, is not an ‘actionable claim’ within the meaning of 

Sec. 3 of the. Transfer of Property Act and cannot be transferred 
because of the provisions of Cl. (e), Sec. 6 of che Transfer of 
Property Act. l 

*F, A. 126 of 1929 
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Churemoni Mandal v. Rajindra Kumar Singhs, 42 L C. 390 ` 
and Abu Mubsinmad v. S. G. Chunder IL L. R. 36 Cal 345 
discussed. I.L. R. 20 Cal. 693 distinguished, 

Art. 89 of the Limitation Act and not Art. 62 applies to suits 
for accounts between principal and agents, L L. R. 40 Mad. 291 
referred to. 

A firm purchased on different dates goods from commission 
agents. Some cover money was deposited with the agents. These 
goods were sold by the agents and a certain sum was due to the 
firm with respect to the first transaction. As regards the second 
transaction, which took place later on, the firm alleged that the 
agents had wrongfully sold the goods purchased by them, without 
their authority. Plaintiff, who was an assignee of the interest of 
the firm, sued for rendition of accounts. The deed of assignment 
recited that the assignors were assigning their right to the profits 
in the second transaction and in the accounts and advance of the 
first transaction. The claim of the assignors, as against the con- 
testing defeyidants, was valued in the deed at Rs.5,000 and the 
sale of the claim was made in favour of the plaintiff for Rs. 3,000. 
It was stated that the assignors several times asked the 

- defendants to render an account but in vain. Held, that so far 

as the deed related to the transfer of the assignors’ right in respect 
of the first transaction, it was good and valid. It was invalid 
in respect of the transfer of the assignors’ right about the second 
transaction. 

First APPEAL from a decree of Basu Maxuawn Lat, Sub- 
ordinate Judge of Moradabad. 

K. N. Katju, S. B. L. Gowr and R. K. S. Toshniwal for the 
appellant. ; 

K. Verma and Ambika Prasad Dube for the respondents. 

The following judgments were delivered:— 

RACHHPAL SINGH, J.—This is a plaintiff’s appeal arising out 
of a suit for rendition of. accounts. 

The defendants, 2nd party, a firm styled Mithu Lal Gopal 
Dass, purchased 1153 bags of wheat, 9 bags of arher and four 
bags of gram on different dates between June 14 and July 9, 1924 
through the agency of the defendants, Ist party, a firm styled 
Gobind Ram Brij Lal and carrying on business as commission 
agents. These goods were sold by the firm of Mithu Lal. The 
trial court has found that in respect of this transaction, a sum of 
Rs. 1, 771-13-6 remained due to the firm of Mithu Lal Gopal Dass — 
from the firm Gobind Ram Brij Lal. This finding of the learned 
Subordinate Judge has been accepted by both the parties in this 


ss Between July 5 and September 15, 1924, the firm of Mithu 
Lal purchased 887 bags of. wheat on the various dates through 


the agency of the firm of Gobind Ram Brij Lal. The dispute 
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between the parties is mainly confined to this second transaction. 

Moti Lal plaintiff in the case is an assignee of the interest 
of the firm of Mithu Lal Gopal Das under a deed of assignment 
dated February 1, 1928. 

The plaintiff’s case was that on February 19, 1925, the firm 
of Mithu Lal Gopal Dass sent telegraphic instructions to the firm 
of Gobind Ram Brij Lal directing aes to sell the 887 bags of 
wheat. ‘These instructions were not complied with. On the other 
hand, the firm of Gobind Ram Brij Lal wrongly asserted that the 
goods had already been sent to Calcutta and sold there under the 
instructions of the firm of Mithu Lal. The plaintiff sued to re- 
cover the following items:— 

(1) Rs. 1,800 on account of the first transaction. (2) Rs. 
2,100 on account of the second transaction relating to 887 bags of 
wheat. ‘The plaintiff calculated his profits with reference to the 
rate at which wheat was sold in Sambhal town on February 19, 
"1925, the date on which the firm of Mithu Lal had given instruc- 
tions for the sale of 887 bags to the firm of Gobind Ram by wire. 
(3) Rs.75 on account of the price of 9 bags of arhar. (4) Rs.40-10 
on account of the price of 4 bags of gram. (5) Rs. 1,075 by way 
of interest at 12 annas per cent per mensem. Total Rs. 5090-10. 

The claim was resisted by the firm of Gobind Ram Brij Lal. 
The principal defence was ae 887 bags of wheat had been sold 
by fe contesting defendants in November 1924 and January 
1925 under the orders of the firm of Mithu Lal Gopal Dass. The 
goods were sent to Calcutta under the supervision of Mithu Lal 
himself and were sold there. At the time, the prices of grain 
had gone down and the sales were made at a loss. Later on, the 
prices rose and so the firm of Mithu Lal, dishonestly, and in order 
to evade the loss, sent a wire saying that 887 bags of wheat should 
-be sold. ‘The contesting defendants asserted that accounts were 
explained to the firm of Mithu Lal and that only a sum of 
Rs.356-1-3 was due, that the plaintiff had purchased a mere right 
‘to sue which was not transferable under the provisions of Section 6 
of the Transfer of Property Act and so the plaintiff was not 
entitled to maintain the suit and that es suit was not within 
limitation. 

The Jearned Subordinate Judge came to the conclusion that 
out of the 887 bags, relating to the second transaction, 864 were 
sold by the firm of Gobind Ram under instructions from the firm 
of Mithu Lal. According to his view, the plaintiff, the assignee of 
the firm of Mithu Lal Gopal Dass was entitled to recover from the 
firm of Gobind Ram the price of 28 bags of wheat and Rs. 356-1-3. 
But he held that the assignment in favour of the plaintiff by the 
firm of Mithu Lal Gopal Dass was not valid and he, therefore, 
dismissed the suit. On the question of limitation, he held that 
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the suit was within limitation. The plaintiff has come in appeal 


to this Court. 

In dealing with the first transaction, the learned Subordinate 
Judge has taken into account the price of four bags of gram, 
9 bags of arher and 333 empty bags. As already remarked, he 
held that only a sum of Rs. 1,771-13-3 was due to the plaintiff 
in respect of the first transaction. Both sides accept this position. 

The real dispute between the parties is about 887 bags of 
wheat. What we have to see is whether the findings of the court 
below is correct about the sale of 864 bags. 

I may state here that when the firm of Mithu Lal started 
purchasing grain through the agency of the contesting defendants, 
they had deposited 2 sum of Rs. 1,300 as cover or margin money. 
The purchases were made by the contesting defendants. To the 
sellers of the grain the contesting defendants were liable for the 

rice. 

i 887 bags of wheat had been purchased on different dates 
between July 5 and September 15, 1924. At the time, wheat 
was selling at the rate of 6 seers and 2 chhataks per rupee. The 
evidence of Radha Kishen, one of the contesting defendants, is 
that. after this purchase, the rates to fall In November 
1924, the rate of wheat had become cheap. It was being sold at 


6 seers and 11 or 12 chhataks per rupee. To the same effect, we 


have the evidence of Ram Prasad, the munim of the contesting 
defendants, who says that the rates had begun to fall. I do not 
see any reason for not accepting this statement of these two 
witnesses. 

The contesting defendants keep a bahi in which extracts: of 
letters sent by them are noted. At page 71 of the paper book, - 
extracts from two letters are given. One is from a letter dated 
October 5, 1924. In this letter, which was sent to Mithu Lal 
Gopal Dass, the contesting defendants ask that a sum of Rs. 3,000 
be sent to them. Information is also conveyed that “worms have 
begun to eat into your wheat”. Radhe Krishen defendant in his 
evidence says that the demand for Rs. 3,000 was made after 232 
out of 887 bags had been sold but this appears to be incorrect. 
The second letter is dated October 21, 1924. In this letter, again 
a demand is made for Rs. 3,000. The firm of Mithu Lal is also 
warned that if the demand is not complied with, then the wheat 
lying in deposit would be sold at market rate. Mithu Lal admits 
having received the two letters of which the extracts are printed 
at page 71 of the paper book. The evidence of Radha Krishen 
defendant and Ram Prasad munim goes to show that when these 
letters were written, the rates had gone down and as the firm of 
the contesting defendants had invested a large sum of money 
in purchasing wheat for the firm of Mithu Lal, they were anxious 
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and so the firm demanded that Mithu Lal should send another sum 
of Rs. 3,000 as margin money. At page 50 of the paper book, 
we have a post card sent by Mithu Lal to the contesting defendants 
on October 15, 1924. In this Mithu Lal shows keen interest in 
ascertaining the current market rates and informs the contesting 
defendants that he would arrive at Sambhal as soon as the railway 
line was re-opened. We are told that in that month there had been 
a breach in the railway line to Sambhal owing to heavy floods. 
These three documents clearly go'to show that both sides were 
anxious about the grain as the rates were going down. 


The evidence produced in the case establishes that the con- 
testing defendants sent to Calcutta for sale 232 bags of wheat 
in the month of November, 1924 and 632 bags in January, 1925. 
Total 864 bags. The question to be decided is whether these were 
sold according to the instructions of the firm of Mithu Lal as 
alleged by the contesting defendants. In my opinion, the learned 
Subordinate Judge has given good reasons for holding that it was 
_ proved that these bags had been sent to Calcutta for sale under 
the orders of the firm of Mithu Lal Gopal Dass. Radhe Krishen 
defendant 1 and Ram Prasad munim stated that these bags were 


sent to Calcutta under the personal supervision of Mithu Lal who 


had himself gone to Sambhal and had orally asked the contesting 
defendants to send the bags to Calcutta for sale. On this point, 
their statements were supported by the evidence of three indepen- 
dent witnesses, They are Bishamber Nath, Shanker Lal and Madho 
Prasad. These witnesses stated in their deposition that Mithu Lal 
was in Sambhal and that he had himself supervised the despatch 
of the aforesaid 864 bags to Calcutta. I do not see any reason as 
to why the evidence of these witnesses on this point should not 
be believed. Mithu Lal, in his evidence, admitted that when the 
first consignment of 1153 bags was sold, he himself went to various 
places and supervised the sale. The learned Subordinate Judge has 
rightly held that it is not probable that Mithu Lal should have 
taken no interest in the sale of the bags which were sent to Calcutta. 
It is spr hee a oa that Mithu Lal could have kept quiet when 
we find in October the contesting defendants were insistin 

that a sum of Rs. 3,000 should be deposited as cover or margin 
money failing which the goods would be sold. It appears to me 
that Mithu Lal went to Sambhal himself when he found that the 
defendants were demanding a large sum as cover money. ‘The 
business of Mithu Lal Gopal Dass was closed up, very probably 
due to losses, about two or three months after the purchase of 
887 bags. In my opinion, the bags were sold with his permission. 
Later on, when he found that the rates had gone up, he invented 
the story that the bags had been sold without his permission in 
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order to avoid payment of losses which he had sustained. I find © 
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myself unable to believe the story put forward by the plaintiff 
that the contesting defendants sold their own wheat in November 
1924 and January 1925 and suffered a loss and when later on, 
the rates went up, they invented the story that the wheat sold 
in November and January belonged to the firm of Mithu Lal 
The contesting defendants have produced their account books 
in evidence and they have been duly proved. They show that the 
goods sent to Calcutta during November and January belonged to 
the firm of Mithu Lal Gopal Dass. It was contended on behalf 
of the plaintiff that the account-books of the contesting defen- 
dents were forged. I am not prepared to accept this contention. 
In the book called ‘Bilti Bahi’, it is noted that these 864 bags 
belonged to the firm of Mithu Lal Gopal Dass. At pages 68 and 69 
of the paper book, we find that in the ‘bilti bahi’ the name of the 
firm of Mishu Lal Gopal Dass is noted in respect of the 864 bags 
sent to Calcutta. The argument of the learned counsel for the 
plaintiff was that the words “Mithu Lal Gopal Dass” were inter- 
polated later on. He contended that as a rule the name of the 
firm on whose behalf the goods are despatched is noted not at the 
end but in the beginning of the entry. This contention has no 
force. We were shown several other entries in this book and it 
was found that the name of the firm whose goods were despatched 
was noted at the end of the other entries. In my opinion, the 
account books of the contesting defendants are regularly kept and 
there is not the slightest reason for thinking that the entries in them 
are forged. The learned Subordinate Judge was not right in 
ignoring the entries in them simply because on one or two points 
Ram Prasad munim made foolish statements. ‘The firm of the con- 
testing defendants appears to be quite respectable. It pays Rs.145 
as income tax and Rs. 1,750 as land revenue. It is difficult to 
believe that such a respectable firm would forge its account books 
for the sake of a paltry sum’of about Rs. 2,000. For the reasons 
given above I am of opinion that the finding of the learned Sub- 
ordinate Judge to the effect that bags of wheat were sent to 
Calcutta by the contesting defendants with the oral permission of 
the firm of Mithu Lal Gopal Dass and under its personal supervision 


- 1s correct and should be affirmed. 


The contesting defendants have proved that 864 bags of 
wheat were sent to Calcutta in November 1924 and January 1925 
under the instructions of the firm of Mithu Lal Gopal Dass. They 
further wished to show that out of the 887 bags belonging to 
Mithu Lal, 28 bags of wheat had been eaten up by moth larvae. 
The learned Subordinate Judge did not allow the contesting defen- 
dants to produce any evidence to prove that 28 bags of wheat were 
eaten by moth larvae as no such plea had been taken in the defence. 
Now, it appears to me that the probabilities are that some wheat 
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must have been eaten up by moth-larvae because we find that in 
the letter which was written to Mithu Lal on October 5, 1924, 
it was mentioned that moths had begun to eat his wheat. But I 
think that as no such plea had been taken in the written statement, 
the court below was justified in not allowing the defendants to 
make out a case not set out in the statement. So, the contesting 
defendants are liable to account to the plaintiff for the price of 
28 bags of wheat in addition to the sum of Rs. 356-1-6 admitted 
to be due. | 


The next question for consideration in this case is whether 
the plaintiff, an assignee of the firm of Mithu Lal Gopal Dass, has 
a right to sue. ‘The contention raised by the contesting defendants 
is i the plaintiff has purchased a bare right to sue which could 
not be transferred in view of the provisions of Section 6, Clause (e) 
of the Transfer of Property Act and so he is not competent to 
maintain the suit. The plaintiff contended that what had been 
ussigned to him by his assignors was a debt due to them from their 
agents on account of transactions of sales and purchases, and, as 
such, it was an actionable claim which could be transferred. The 
Jearned Subordinate Judge accepted the contention of the defen- 
dants and dismissed the suit. Before dealing with the legal aspect 
of the question, it is necessary to look into the terms of the deed 
of assignment in order to see what the subject-matter of the 
assignment was. The deed of assignment (pages 56 and 57) 
recites that the assignors were assigning their right to the profits 
in the second transaction and in the accounts and advance of the 
first transaction. The claim of the assignors, as against the con- 
testing defendants, is valued in the deed at Rs. 5,100 and the sale 
of the claim is made in favour of the plaintiff for a sum of Rs. 
3,000. It is stated in the deed that the assignors several times 
asked the contesting defendants to render an account but this 
demand was not acceded to. After a perusal of the deed, I am 
of opinion that so far as the assignment of the right of the assignors 
in respect of the first transaction is concerned the plaintiff is en- 
titled to maintain the suit. The assignors had purchased some 
grain through the contesting defendants. They also deposited 
some cover money with the defendants. ‘The grain was sold. The 
sale money was deposited with the defendants. The assignors were 
entitled to recover from the contesting defendants an ascertained 
amount. The assignors assigned to the plaintiff an actionable 
claim or in other words a debt which they were quite competent to 
do. 

As regards the assignment of the assignors’ right in respect 
of the second transaction, the case stands on a different footing 
altogether. Some time -after the first transaction, the firm of 
Mithu Lal Gopal Dass purchased more wheat (887 bags) through 
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the agency of the contesting defendants. At the time of the 

assignment, under which the plaintiff comes to court, the assignors 

asserted that the commission agents had wrongfully sold these 

bags without their authority. The assignors believed that on taking 

account a’sum of money would be found due to them. In para- 
graph 16 of the plaint it is stated:— 

The defendants first party were repeatedly asked to render an 
account, and to pay the remaining amount due to the defendants 
second party, of which the plaintiff is the owner by virtue of 
the sale-deed, after deducting the amount of commission expenses, 
etc, But they did not render the account at all 

It appears that so far as the second transaction is concerned 
what the plaintiff purchased was “a right to sue for damages after 
settlement of account”. It is true that in the sale deed, the 
assignors have given an estimated value of their claim. But that 
fact, by itself, can not convert a mere right to sue into an action- 
able claim. In substance the sale was of a right to sue for damages 
which might be found due in case the allegations of the plaintiff 
about the alleged breach of contract were true. Under the Trans- 
fer of Property Act, an actionable claim can be transferred. An 
actionable claim means a claim to a debt. In its primary sense 
a debt is a liquidated money obligation, and it is an essential feature 
of an action for debt that it should be for a liquidated or a certain 
sum of money. I apprehend that a right to recover an uncertain 
amount cannot be said to be a debt. In the case before us, the deed 
of assignment and the frame of the suit go to show that what the 
plaintiff claims is, so far as the second transaction is concerned, 
damages, unascertained at the time of the institution of the suit, 
resulting from a breach of contract on the part of the contesting 
defendants. The question as to whether or no, the plaintiff was 
entitled to recover any damages depended on his allegation that the 
contesting defendants had sold the goods without getting the ins- 
tructions of the assignors. Till the establishment of that point in 
plaintiffs favour; it could not be known as to whether any damages 
were due to him at all. So, it cannot be said that what was sold 
to the plaintiff under the assignment was an actionable claim as 
defined in Section 3 of the Transfer of Property Act. 


The next point that arises for consideration is whether the 
transfer of a right to sue to recover unascertained damages for a 
breach of contract offends against the provisions of Section 6, Clause 
(e) of the Transfer of Pro Act. Clause (e) of Section 6 of 
the Transfer of Property Act ie down that a mere right to sue 
cannot be transferred. The contention raised by the learned 
counsel for the appellant is that a right to recover damages arising 
out of a breach of contract is capable of a valid transfer and does 
not offend against the provisions of Section 6, Clause (e) of the 
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Transfer of Property Act. In support of his contention, the 
learned counsel for the appellant has cited some rulings. The first 
ruling relied upon by him is the one reported as Chwramoni Man- 
dal v: Rejindra Kumar Singha.’ It is a Calcutta case. It was laid 
down in it that 

_the right to recover money, which might be found due on 

taking accounts from an agent, was not a mere right to sue within 
the meaning of Section 6, Clause (e) of the Transfer of Property 
Act, but was an actionable claim which was capable of transfer; 
and the transferee could maintain a sux in his own name agai 
the agent for the recovery of such amount as might be found 
due on taking accounts from him. 

There can be no doubt that the view taken in this ruling 
supports the contention of the learned counsel for the plaintiff- 
appellant. ‘The next case on which the appellant relies is reported 
‘in Nagappa v. Badri Dass. A careful perusal of this tase would 
show that as a matter of fact it does not support the contention of 
the appellant. Rather, it goes against him. At page 410, we find 
the following observations: 

So, on the uncontradicted evidence before the Judge, I think, 
he was entitled to find that in fact the amounts were ascertained 
and a sum was arrived at between the parties. That being so, that 
to my mind would mean, apart from any authority, that there 
was here an ascertained sum due from the defendants to the 
plaintiffs, in other words, a debt. 

Dealing with the view taken in a Calcutta case (I. L. R. 36 
Cal. 365) the learned Judge made the following observations: 

This was held merely to be a claim for unliquidated damages 
for breach of contract, and, therefore, not assignable. There to 
prove the claim, the market price at the date of the breach would 
have to be ascertained and this might involve calling several 
witnesses. 

From these observations it would be clear that the learned 
Judge who decided that case was of opinion that a claim for 
unliquidated damages could not be assigned. Having regard to 
the facts of the particular case before him, he arrived at the con- 
clusion that it was a case in which the plaintiff had assigned a debt 
already due. It must, therefore, be badakat this ruling is no 
authority for the contention put forward on behalf of the appellant. 
Reliance was placed on I. L. R. 20 Cal. 693. But, in my opinion, 
that cas has no bearing on the point in issue. What the case decided 
in that case was that the share of a partner in the partnership business 
was saleable property within the meaning of those words in Sections 
266 of the Code of Civil Procedure, and could be attached and 
sold by an execution of a decree against that partner. The next 
case relied upon by the -learned counsel for the appellant is the 
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cne reported in I. L. R. 16 All. 286. In that case, it was held 
that when money is due by an agent or vendee to his principal 
or vendor, the principal’s or vendor’s claim against his agent or 
vendee may be attached and sold in an execution of a decree against 
the principal or vendor as a debt under Section 266 of the Code 
of Civil Procedure, and it is not necessary that the exact amount 
due to the principal or vendor should be ascertained prior to 
attachment or sale. In the course of the judgment, the learned 
Judges who decided that case made the following observations: 
What was attached here was, in our opinion, a debt; although 

tbe amount of the debt was unascertained, it was capable of being 
ascertained, and as such debt it was attachable under Section 266 

of the Code of Civil Procedure; it was not a mere right to sue 

for damages which would have been excluded from attachment 

by the proviso of that section. : 

In my opinion the ruling reported in 16 All. 286 is not 
applicable to the case before us. That was not a case in which 
the claim was to recover unascertained damages on a breach of 
contract. It may also be pointed out that at the time that case 
was decided, the law on the point was somewhat different. Accord- 
ing to the repealed Section 130 of the Transfer of Property Act for 
which the present definition in Section 3 was substituted by the 
Amendment Act No. XI of 1900, Section 2, any claim which could 
be recognized by the courts as affording grounds for relief was an 
actionable claim. It appears to me that according to the definition 
of the actionable claim, as given in Section 3 of the Transfer of 
Property Act now, the right to damages accruing after the occur- 
rence of a breach is not an actionable claim but a mere right to sue. 
Before the Amendment Act XI of 1900, Clause (e) of Section 3 
of the Transfer of Property Act laid down that a mere right to 
sue “for compensation for a fraud or for harm illegally caused” 
could not be tranferred. After the amendment of 1900, Clause 
(e) of Section 6 of the Transfer of Property Act is differently 
worded. The Clause, as it now stands, prohibits the transfer of a 
mere right to sue. 

Now, let us turn to the rulings cited on behalf of the respon- 
dent. The leading case on the point, on which reliance has been 
placed, is Abu Mubammad v. S. C. Chundurf# in which it was 
held that a claim for damages for breach of contract, after breach, 
Was not an actionable claim within the meaning of Section 3 of 
the Transfer of Property Act, and therefore could not be trans- 
ferred. The next case relied on is the one Jewan Ram v. Ratan 
Chand Krishen Chend.® In this car}, the learned Judges held that 
there was authority both English and Indian for the view that a 
claim to unliquidated damages for breach of contract was not 


_assignable. At one place in the judgment, we find the following 
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observations: 
Moreover, when an ordinary commercial contract for sale of 
goods has been broken and subsists only for the purpose of 
enforcing a claim to damages, it is to my mind difficult to say that 


the right to damages is, standing by itself, anything more than a° 


mere right to sue, a right which is not incidental to property but 
is incidental to abstract right in respect of contracts comparable 
to the abstract rights to personal safety and immunity from 
fraud in the region of torts. 

e The next case relied on is Khetra Moben Das v. Biswa Nath 
Berat A Bench of two learned Judges of the Calcutta High 
Court decided that a right to take accounts and to recover such 
sums as may be due was not assignable being a mere right to sue 
within the meaning of Section 6, Clause (e) of the Transfer of 
Property Act. ‘The same view was taken by the Bombay High 
Court in the case of I. L. R. 47 Bom. 719 and by the Punjab 
Chief Court in 27 I. C. 115. 

On a review of the authorities cited before us, I am of opinion 
that the correct view is that a claim for unliquidated damages for 
breach of contract, after the breach, is not an ‘actionable claim’ 
within the meaning of Section 3 of the Transfer of Property Act 
and cannot be transferred because of the provisions of Clause (e), 
Section 6 of the Transfer of Property Act. For the reasons given 
above I hold that the deed of assignment, so far as it relates 
to the transfer of the assignors’ right in respect of the first trans- 
action, is good and valid. It is invalid in respect of the transfer 
of the assignors’ right about the second transaction. 

On behalf of the contesting defendants, it was urged that the 
suit of the plaintiff was not within limitation as it was governed 
by Article 62 of the Indian Limitation Act. It was said that the 
agency terminated on January 29, 1925, when the plaintiffs’ 
assignors are said to have been informed of the sale of the last lot 
of wheat bag. In my opinion, Article 62 of the Indian Limitation 
Act is not applicable to the case. In J. L. R. 40 Mad. 291 it was 
held that Article 62 could only apply to cases where a definite sum 
of money had been received by the defendant and which he was 
to hold for the use of the plaintiff and that it was not applicable 
to cases where the defendant was asked to account for moneys and 
where the person collecting was entitled to just allowances. In 
my opinion, the learned Subordinate Judge was right in holding 
that Article 89 of the Indian Limitation Act applied to the case 
in suits for accounts between principal and agents. -It has been 
found that the contesting defendants credited the plaintiff’s 
assignors with proceeds of sale of nine bags of arber on September 
26, 1925. Thus it will be seen that till at least that date the 
agency did not terminate. The suit having been ‘instituted within 
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three years from that date is within limitation. Under Article 
89, the period begins to run from the date on which accounts are 
demanded and refused, the continuance of the agency, or from 
the date on which the agency terminates. The defendants con- 
tended that the agency terminated on January 29, 1925, when 
the plaintiff’s assignors were told about the sale of the last lot of 
the wheat bags. But this plea is not correct. The evidence of 
Ram Prasad, the munim of the defendants, is that several days 
after the sale of the bags in Calcutta Mithu Lal went to the defep- 
dants and when he was offered Rs. 356 he did not take it saying 
that he would transact further business with them. See page 
27 of the paper book. In view of this statement of Ram Prasad, 
it is not correct to contend that the agency had terminated on 
January 29, 1925. The contesting defendants have not given 
any evidence to prove the exact date on which, according to them, 
the agency terminated. So, it will be taken that the agency 
continued till the demand for accounts made by the assignors of 
the plaintiff on March 2, 1925, was refused. The suit is, therefore, 
within limitation. 

The learned Subordinate Judge has found that about the first. 
transaction a sum of Rs. 1771-13-3 is due to the plaintiff. 
But the defendants have established that the wheat purchased by 
the assignors of the plaintiff at the time of the second transaction 
was sold at a loss.. They are entitled to claim an equitable set off 
in respect of such loss. The plea of set off is a good ground for 
defence. If established it affords an answer to the plaintiff’s claim 
wholly or pro tanto. In the case before us the contesting defen- 
dants have proved by their account books that on taking account 
in ‘respect of both the transactions only a sum of Rs, 356-1-3 is 
due to the plaintiff. The plaintiff is entitled to recover this sum 
from the contesting defendants together with the price of 28 bags 
of wheat not accounted for by the defendants. ‘The price of 
these 28 bags of wheat (each containing two and a half maunds 
according to the rate agreed upon by the parties, comes to Rs. 553 
(see the statement of the pleaders for parties at page 19). Thus 
the total amount due to the plaintiff from the contesting defendants 
comes to Rs. 909-1-3. The plaintiff is, in my opinion,. entitled 
to a decree for this amount. 

I, therefore, allow the appeal, modify the decree of the court 
below and grant the plaintiff a decree for Rs. 909-1-3. The rest 
of his claim. stands dismissed. The plaintiff and the contesting 
defendants will pay and receive costs in both courts according to 
their success and failure. 


NIAMATULLAH, J.—I agree. 
Appeal allowed 
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THE COMMISSIONER OF INCOME TAX, UNITED 
PROVINCES OF AGRA AND OUDH 
VeTSUS 
BASANT RAI TAKHAT SINGH * 

Income-Tax Act, Sec. 12—Assessee—Portion of income derived from rents 
of buildings erected by lessee on land leased—Buildings to, become 
property of lessor on determination of lease—W hetber assesses entitled 
to allowance of cost. i 

A portion of the income of the assessee was derived from the 
rents of the buildings erected by him on land leased from a canton- 
ment authority under an arrangement under which the buildings 
were to become the property of the lessor on the determination 
of the lease after 30 years. On a case stated under Sec. 66 the 
High Court was of opinion, (1) that the income so derived fell to 
“be assessed under Section 12 of the Income-tax Act, and (2) 
that the assessee was entitled to allowance of 1|30th of its total 
expenditure on erecting the buildings from his income therefrom 
each year. ‘The assessee submitted to the order of the High Court 
but the Commissioner of Income Tax appealed against the decision 
as to the annual allowance. Held, by the Privy Council reversing 
the High Court, that under Section 12 the allowance must be in 
respect of expenditure incurréd in the year under assessment and 
not preyiously. 

Their Jordships further indicated their doubts as to the appli- 
cability of Section 12 to the circumstances of the case. 

Apprat from a decision of the High Court of Judicature at 
Allahabad. Z 
A. M. Dunne, K.C. and R. P. Hills for the appellant. 
The following judgment was delivered by 
Lorn Tomiin—This is an appeal by the Commissioner of 
Income Tax of the United Provinces of Agra and Oudh from a 
judgment of the High Court of Judicature at Allahabad, dated 
July 10, 1931, upon a reference of questions made to the High 

Court by the Commissioner of Income Tax under Section 66 of 

the Indian Income Tax Act, 1922. ` 
The question arises in this way: The assessee is a Hindu 

undivided family. The assessment in question was an assessment 
made for the year 1929-30. The assessee was assessed on an 
income of Rs.57,979. Of this Rs.14,425 were derived from pro- 
perty owned by the assessee and were assessed under Section 9 of 
the Income Tax Act. ‘The remainder, Rs.43,554, were assessed 
under Section 12 and were derived from the rents of buildings 


Lord Tom- 


erected by the assessee upon land leased from the Agra cantonment 


authority. 
*P, C. A. 68 of 1932 
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Crvi, The assessee appealed and his appeal was rejected by the 
T., Asistant Commissioner. He then applied under Section 66 that 
—. Certain questions of law alleged to arise should be referred to the 
fe Gi The material facts are these: The assessee took a lease for 
. twenty-five years from the Agra Cantonment authority. It does 
Basawr Rat not appear when that lease commenced. Under the terms of the 
Lord Tom. 1¢a8e he had to erect certain permanent buildings which would 
become the property of the lessors on the determination of the 
lease. He-erected those buildings. As from April 1, 1928, he had 
a fresh lease of the same property for thirty years. It does not 
appear whether the second lease was taken at or before the expiration 
of the first lease. The second lease also contained covenants as to 
building similar to those in the first lease, but in fact, of course, the 
buildings had already been erected. Under the second lease the 
buildings would become the property of the lessors at the determin- 
ation of the lease. The second lease also contained provisions under 
which the lessee had the right of renewal for two consecutive 
periods of thirty years. In the case of each renewal, it was open 
to the lessors to increase the rent by an amount not excceding 

50 per cent. of the rent for the preceding period. 

In those circumstances the Commissioner referred to the High 
Court three questions. The first was:— 

Where the assessee has taken land on a long Jease under which 
the land together with the buildings thereon will ‘revert to the 
possession of the lessor on the expiry of the lease, has erected thereon 
masonry buildings and has received rents from lessees of the 
buildings, is the tax payable by the assessee in respect of the rents 
to be determined in accordance with Section 9, or with Section 10, 
or with Section 12? 

The second question was:— 

In the circumstances stated in question (i) is the assessee entitled, 
in accordance with Section 12, to allowance for the expenditure 
incurred in the erection of the buildings? 

i The third question was:— 

Is the allowance receivable in the form of an annual deduction 
equal to the amount of the expenditure divided by the years of 
the term for which the assessee holds the land on lease? 

The first of those questions was answered by the Court holding 
that the assessment should be made under Section 12, which was in 
fact the section under which the Commissioner had proceeded. 

In regard to the second and third questions. the Court held that 
the assessee was entitled to a-deduction from the rents in order to 
ascertain the taxable amount and that the deduction for the year 
of assessment should be one-thirtieth of the amount expended in 

' erecting the buildings. 

The assessee has not appealed from the decision of the Court 

that the assessment was properly made under Section 12, but the 


1933 


A. L, J. R- PRIVY COUNCIL 1023 


E E E E T ee E C 
third questions by virtue of which a deduction is to be allowed —— 


to the assessee. The assessee has not appeared before their Lordship? 
Board. CoMAIEsi0 NR. 


Now the relevant sections of the Act are Sections 3, 4, 6, 9 Troon Tax 
10 and 12. 

Section 3, which creates the charge, says:— 

Where any Act of the Indian Legislature enacts that income-tax Lord Tom. 
shall be charged for any year at any rate or rates applicable to the 
total income of an assessee tax at that rate or those cates shall be 
charged for that year in accordance with, and subject to the 
provisions of, this Act in respect of all income, profits and gains of 
the previous year of every individual, Hindu undivided family, 
company, firm and other association of individuals. 

Section 4, Sub-section (1), is as follows:— 

Save as hereinafter provided, this Act shall apply to all income, 
profits or gains, as described or comprised in Section 6, from what- 
ever source derived, accruing or arising, or received in British 
India, or deemed under the provisions of this Act to accrue, or arise, 
or to be received in British India. 

Then there are certain exceptions which need not be referred 
to, and Section 6 provides: “Save as otherwise provided by this 
Act, the following heads of income, profits and gains, shall be 
chargeable to income-tax in the manner hereinafter appearing, 
namely’—then there is a number of items of which the third is 
“Property”; the fourth is “Business,” and the sixth is “Other 
sources.” 

Section 9 deals with the head “Property,” and states: ‘The 
tax shall be payable by an assessee under the head ‘Property’ in : 
respect of the bona fide annual value of property consisting of any 
buildings or lands appurtenant thereto of which he is the owner, 
other than such portions of such property as he may occupy for 
the purposes of his business, subject to the following allowances, 
namely”—then a number of allowances is set forth which may be 
made. 

Section 10 deals with “Business,” and provides: ‘The tax 
shall be payable by an assessee under the head ‘Business’ in respect 
of the profits or gains of any business carried on by him.” It also 
makes provisions as to how those profits are to be calculated. 

Section 12 deals with “Other sources” and provides: “The 
tax shall be payable by an assessee under the head ‘Other sources’ 
in respect of income, profits and gains of every kind and from 
every source to which this Act_applies (if not included under any 
of the preceding heads)”. It is to be noted that Section 12 does 
not come into operation until the preceding heads are excluded. 
Then under sub-section (2) of section 12 it is provided: “Such 
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income, profits and gains shall be computed after making allowance 
for any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of making or earning such income, 
profits or gains, provided that no allowance shall be made on ac- 
count of any personal expenses of the assessee.” 


Now in the circumstances of this case and having regard to 
the course which the case has taken and the attitude of the res- 
pondents their Lordships feel themselves constrained to consider the 
matter upon the footing that Section 12 is the proper section under 
which the assessment should be made, and accordingly they propose 
to deal with the matter upon that footing, but in so doing their 
Lordships must not be taken to be accepting the view that m fact 
Section 12 is the proper section, or that section 9 is not applicable 
to this case. 

The question therefore is whether the allowance which the 
High Court have considered a permissible allowance is in fact 
justified by the terms of Section 12: In their Lordships’ judgment 
it is not. Under Section 12, sub-section (2), is specified what 
may be allowed as an “allowance for any expenditure (not being 
in the nature of capital expenditure) incurred solely for the pur- 
pose of making or earning such income, profits or gains, provided 
that no allowance shall be made on account of any personal expenses 
of the assessee.” In their Lordships’ view, on the true construction 
of that sub-section, the allowance for any expenditure incurred 
must be an allowance for expenditure incurred in the year in respect 
of which arise the income, profits and gains forming the basis of 
the assessment. Upon that footing, therefore, there can be no 
justification for deducting from the profits and gains something 
in respect of expenditure, whether it be regarded as capital ex- 
penditure or not, which occurred many years before. 

In those circumstances their Lordships are of opinion that 
upon the footing already indicated the respondent was not entitled 
to the deduction, and that the answers given to the second and third 
questions, the subject of this appeal, are wrong and should be 
reversed and the appeal allowed accordingly. ‘Their Lordships will 
humbly advise His Majesty to that effect. ‘The respondents will 
pay the costs of the appeal. 

Solicitor, India Office—Solicitor for the appellant. 
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Versus 
THE KING* 
Criminal trial by jury—Necessity of direction as to onus on prosecution 
—Fa.luve vitiates verdict—AH proceedings must be before accused. 
Failure on the part of a judge in his charge to the jury to give 
the jury any direction at al as to the onus of proof or that the 
accused is entitled to the benefit of reasonable doubt is a material 
non-direction and vitiates the verdict. It is an essential principle 
of ceiminal law in English Jurisprudence chat a criminal charge 
has got to be established by the prosecution beyond reasonable 
doubt; and it is essential that the jury should understand this. 
Unless the judge makes sure that the jury appreciate their duty 
his omission is as grave an error as active misdirection on the 
elements of the offence, and a verdict of guilty given by a jury 
i who have not taken this fundamental principle into account is 
given in a case where the essential forms of justice have been 
disregarded. In such a case unless it can-be predicated that 
properly directed the jury must have returned the same verdict 
a substantial misçarriage of justice appears to be established. 
Further it is an essential principle that the trial of an indictable 
offence has to be conducted in the presence of the accused and 
for this purpose the trial means he whole of the proceedings, 
including sentence, if sentence is passed in the absence of the 
accused or is subsequently altered or modified, is totally invalid. 
APPEAL-from a decision of the Supreme Court of Nigeria. 
I. P. O'Connor, K.C. and St. John Hutchinson for the appel- 
lant. 
The Attorney-General and Kenelm Preedy for the respondent. 


The following judgment was delivered by 


Loro ATKIN—This is an appeal in a crimfnal case by special 
leave from a judgment of the Full Court of the Supreme Court 
of Nigeria affirming on a case stated a conviction and sentence 
upon the appellant on a trial at the Special Assizes at Lagos before 
Berkeley, J. and a special jury. After the hearing before their 
Board their Lordships announced that they would kni advise 
His Majesty that the appeal should be allowed and the conviction 
set aside, and that they would give their reasons for their report 
Jater which they now proceed to do. 

The appellant in November, 1931, was an officer in the 

Administrative Service of Nigeria of about seventeen years stand- 
ing. He was at that time, and had been during the year 1931, 
District Officer in charge of the district of Ilorin in that Province, 
and was also in charge of the Torin Emir’s Native Administration. 

*P. C, A. 83 of 1932 
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On November 15, 1931, he left Ilorin on leave for England. In 
December he was arrested in England on a warrant in pursuance 
of the Fugitive Offenders Act charging him with having stolen 
£150 in two bags of silver, the property of the Nigerian Govern- 
ment. Eventually he was remanded in this country in order to 
enable him to return voluntarily to Nigeria to meet the charges. 

On his return on February 29, 1932, he was charged before ihe . 
Police Magistrate at Lagos both with the theft of the silver and 
with four other offences of stealing by cheques sums of £25, £35, 
£10 and £35 in May, June and October, 1931 and also of false 
accounting in respect of these cheques under Section 439 of the 
Criminal Code. On March 9 he was committed for trial at the 
Assizes of Lagos. On March 18 an information was filed by the 


„Attorney General containing sixteen counts, being the charges 


-on which the appellant was committed together with six addi- 


tional charges of false accounting. 


On March 29 the trial began before Berkeley, J. and a mixed 
special jury of Europeans and Natives. The trial occupied twelve 
days and resulted on the 9th April in the appellant being acquitted 
on the original charges of stealing the bags of silver, but convicted 
of the remaining charges. He was sentenced to three years im- 
prisonment. ‘Thereupon the jury were discharged and the-Assizes 
closed. ‘The Judge had been asked to state a case which he was 
prepared to do upon the points of law relied on being filed within 


` three days. Meanwhile the attention of the learned judge appears 


to have been called to difficulties in preparing rae warrant of 
commitment. The maximum sentence on the of false 
accounting is two years. On the application of a Solicitor 
General who conducted the prosecution the learned judge in 
chambers, and jn the absence of the accused, proceeded to draw 
up and record a revised sentence according to which on the 
counts for stealing, the accused was to receive two years imprison- 
ment; on the counts for false accounting, one year’s imprisonment; 
on the first two counts the sentences were to be consecutive; 
on all the other counts the sentences were to be concurrent with 
the first two. In accordance with this sentence the warrant of 
commitment upon which the accused has served part of the sen- 
tence was drawn up. The case stated by the learned judge was 
heard by the Full Court on the 23rd, 25th and 26th April, and 
on April 29, 1932 the Full Court delivered a considered judgment 
affirming the judgment below. Up to this date the accused had 
been on bail. He served part of his sentence until upon the order 


_ giving special leave to appeal being made he was released on bail on 


July 30, 1932, by order of the Acting Chief Justice. He has been 
on bail since that date. 
To appreciate the nature of the charges made against the 
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appellant it is necessary to state generally the ordinary course of Cananat 
administration at the relevant dates. The appellant’s pay and —— 
allowances amounted to from £60 to £68 a month. His private sai 
account was kept at the Bank of British West Africa at Oshogbo. Bam. Ranan 
The account of the Native Administration of Ilorin was kept at LAWRENCE 
the Colonial Bank at Ibadan. ‘The appellant kept the cheque tue Kc 
book of that account and alone had power to draw. There was 
considerable expenditure in the course of the year in connection 
with the native police and prison equipment and works, and 
cheques would be drawn in payment of traders’ accounts, and 
also to provide cash for administrative purposes. _The appellant, 
moreover, if he desired to remit to his own bank, would on occasions 
draw a cheque on the Native Administration account, at the same 
time paying to the cashier of the Native Administration office 
cash representing the amount. So far as the appellant was 
concerned apparently the only record made by him of the cheques, 
and the purpose for which they were drawn, was in the counterfoil 
of each cheque. The counterfoils were from time to time entered 
in the Native Administration cash book by the native cashier. 
It is unnecessary to emphasize the looseness of this system, but 
it was in existence when the appellant came into office, and has 
now been altered. 

The charges upon which the appellant was convicted range 
themselves into two groups. The first group comprising counts _ 
3-10 inclusive relate to cheques dated May 9, 1931, for £17 1s.; 
May 4, 1931, £25; August 18, 1931, £35; May 9, 1931, £35. In 
all the cases the cheques were drawn in favour of local tradesmen 
and the counterfoils respectively recorded “Green Fezzes” (which 
would be of the prison warders’ equipment), “Blue Drill,” 
“Blue Cloth” and “Khaki Drill.” 

In respect of the first mentioned cheque there was evidence 
by the tradesman representative that the amount due for green 
fezzes was £7 1s., and that he handed the balance of the cheque 
to the appellant personally. In respect of the cheques of May 4, 
£25, and August 18, £35, the evidence of the tradesmen who had 
received the cheques was that there were no sums owing to them 
at that time for “Blue Drill” and “Blue Cloth,” that the cheques 
appeared to be for cash, but no evidence was given of any pay- 
ments to the appellant. In respect of the cheque, May 9, £35, 
the evidence of the tradesman was that no amount was owing for 
“Khaki Drill” and that the cheque was exchanged for cash which 
the witness handed to the appellant himself. The appellant was 
unable to remember the actual transactions, and could only say 
that he denied receiving any cash. It is obvious that in the case 
of the first and fourth cheques there was evidence upon which a 
jury properly directed ‘could find a verdict against the appellant 
of misappropriating £10 and £35, and necessarily, in consequence, 
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of falsely accounting in the counterfoils. 
The second group of charges is on counts 11 to 16 inclusive. 
They contain no charge of stealing, and it is significant that the 


Bası Ranasx Crown did not make it part of their case that in these cases any 
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money had been stolen or lost. ‘The charges relate to cases where 
in respect of two cheques of different dates the amount of the 
one has been entered in the counterfoil of the other. In all cases 
the earlier cheque was a cheque in favour of the appellant’s bank 
for £30 paid into his account, but the cheque is entered on the 
later counterfoil. The later cheque was for a tradesman’s account 
and is entered. on the earlier counterfoil. Neither counterfoil 
could have been filled up until the later date, and the appellant’s 
case was that in the stress of work he had neglected to fill up 
the counterfoils at the time and had carelessly filled them up later 
from memory. If the appellant had no right to draw the cheque 
in his favour when he did the obvious suggestion is that he mis- 
appropriated the proceeds of the cheque at the time, concealed the 
transaction until he drew correctly the later cheque, where out 
of his own funds he made good to the cashier the amount he had 
previously stolen. ‘The suggestion was directly made before their 
Lordships by counsel for the Crown. But at the trial this sugges- 
tion apparently was not made and no question was directed in 
cross-examination to the appellant to support it, nor was any 
evidence given that the cheques drawn by the appellant in favour _ 
of his bank were unauthorised. In these circumstances the appel- 
lant’s defence of carelessness appears to have been worthy of close 
consideration, and it was especially important that the jury should 
have been adequately directed as to the meaning of “knowingly 
furnishing a false statement or return of money” which is the 
offence ged; and as to the importance of the absence of 
motive if the suggestion of misappropriation was not put forward 
by the Crown. 

The grounds for appeal put forward by the appellant are:— 
1. The absence of any adequate direction to the jury as to the 
issues they had to try. 2. The invalidity of the recorded sen- 
tence. It is evident from what has been said that the case was 
complicated. ‘The issue of larceny had to be kept separate from 
that of knowingly furnishing a false statement; and in view of 
the lax system which existed in the Native Administration office, 
it was important to distinguish between carelessness and intentional 
wrongdoing. Moreover, the information consisted of at least three 
groups of charges; and each count in each group had to be separately 
considered. ‘The appellant objected that the second and third 
groups ought not to have been joined with the two separate felonies 
of stealing the bags of silver charged in the first two counts. Their 
Lordships are inclined to agree, but they would not be prepared to 
interfere with the conviction on this ground. The appellant was 
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in fact acquitted on these 
that any substantial injusti 
The appellant, neverthel 
the various charges requi 
this point he criticises the 
direction to the jury styles 
First, Second and Third, 
points out that the facts 


harges, and there is nothing to indicate Canama 
was done by the error in procedure. 77 
is entitled to say that the number of 
careful separate consideration, and on Bam. Ranaza 
ing up. The learned Judge in his LAWRENCE 
the various groups of counts as charges mes Ke 
d in dealing with them though he —- 
fat-as their Lordsbins see h each pair of counts are different, as Lo"! Akn 
of each charge the jury nowhere directs the jury that in respect 

t convict on one pair of counts and 


it the others. It 
pee 5 and 7 se direct thas already been pointed out that on 


over, the learned Judge tote of larceny was absent. More- 
charge, second charge and a general verdict of the jury on first 
appears to have been put ir third charge, and though the verdict 
to a verdict of “guilty on ! order by taking the assent of the jury 
the impression that the j unts 3 to 16,” it is difficult to resist 
second charge all or were to consider all the counts in the 
charge. Inasmu ne, and so as to the counts in the third 
counts 3 and Phowever, as there would be evidence to support 
d 9 and 10, it would not be in accordance with 
ps’ principles in dealing with criminal appeals to 
with the conviction if the appeal rested upon this objection 
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A more important objection is that throughout the Judge’s 
charge he did not give the jury any direction at all as to the 
onus of proof, or that the accused was entitled to the benefit 
of a reasonable doubt. Their Lordships have no doubt that 
this was due to inadvertence, for when the learned Judge stated 
a case for the Full Court he states in it that though he has to rely 
on his memory he is able to say “that the jury were sufficiently 
instructed by me that the onus of proof rested on the prosecution 
and that the accused should be given the benefit of the doubt.” 
Unfortunately the learned Judge’s memory failed him, for there 
iş not a word of either topic in the shorthand record of the 
summing up which was adopted in the Full Court as accurate. 
Indeed, so far as the charge dealt with the matter at all it seems 
to have suggested to the jury that the accused in two cases had 
the money, and that if he could not account for it the Crown 
had made out their case. The ture direction would be that the 
onus was always on the Crown but that if the jury believed that 
the accused had the money, and were not satisfied that his reason 
for not accounting for it was true, there was evidence upon which 
they might if they chose” ~ him guilty of stealing. Before 
the Full Court the Crown ha.‘ to fall back upon the contention 
that as the defence had laboured the question of onus and counsel 
for the prosecution had, while dealing with two of the counts, 
said that the jury must give the accused the benefit of any 
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ing up was cured. Their 
is case. It often happens 
stated and agreed to by 
ge and a Court of Appeal 
under no misapprehension 
comment by the Judge is 
it has to be remembered 
iminal law that 2 criminal 
rosecution beyond reason- 
e tribunal of fact should 


reasonable doubt the defect in the 
Lordships cannot accept this view in 
that the issues have been so clearly 


is satisfied that the jury can have 
on the point of onus, and that furthe 
unnecessary. But, speaking generally, 
that it is an essential principle of our 
charge has got to be established by the 
able doubt: and it is essential that the: 
understand this. Unless the Judge m Şi < = e a a 
ciate their duty in this respect his omrf the offence, and a verdict 
as active misdirection on the elements olot taken this fundamental 
of guilty given by a jury who have œŒ where the essential forms 
principle into account is given in a a case unless it can be 
of justice have been disregarded. In must have returned the 
predicated that properly directed the ju justice appears to be 
same verdict a substantial miscarriage o ir Lordships quite 
established. In the present case it appears to 
insufhcient that a statement on this point should 
by counsel for the defence. Jurors are apt to be susp 
as propounded by the defence; they look to the Judge fo 
tative statement of it, and in the present case there appears 
no sufficient ground for supposing that the jury had present 
their minds the governing principle of our law as to onus of 
proof. Nor are their Lordships satisfied that in any case the jury 
must have returned a verdict of guilty. It is true that there was 
evidence against the accused, but a close scrutiny of the evidence 
fails to satisfy them that upon a proper direction the jury might 
not reasonably have come to the conclusion that the guilt of the 
accused was not established beyond a reasonable doubt. 

But in addition to this vital defect in the procedure up to 
verdict there has to be considered the alteration and recording 
of tbe sentence in the absence of the accused. It is an essential 
principle of our criminal law that the trial of an indictable offence 
has to be conducted in the presence of the accused; and for this 
purpose trial means the whole of the proceedings, including sen- 
tence. There is authority for saying that in cases of misdemean- 
our there may be special circumstances which permit a trial in the 
absence of the accused, but on trials for felony the rule is inviol- 










= able, unless possibly the violent conduct of the accused himself 


intended to make trial impossible renders it lawful to continue in 
his absence. The result is that sentence passed for felony in the 
absence of the accused is totally invalid. In the present case a 
double error has been made. In the first place the general sen- 
cence of three years’ imprisonment is invalid, for it is applicable to 
each count, and for the offences charged in the counts for false 
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accounting the maximtm punishment is two years. If the matter Canara: 
rested here it would appear that upon case stated the Appeal Court ~—— 
under Section 171 of the Criminal Procedure Ordinance would 2?” 
have had power to reverse, affirm or amend the judgment. But Bam Ranar 
unfortunately the learned Judge in Chambers in the absence of Lavsmrcs 
the accused and apparently at the request of the Solicitor-General tus Kwe 
varied the sentence on the record, by substituting on the record a 
sentence of one year’s imprisonment on the third count and two 
years’ imprisonment on the fourth count to run consecutively, 
and corresponding sentence on the remaining counts for false 
accounting and larceny all to run concurrently with the sentences 
on the counts 3 and 4 and with each other. The warrant of 
commitment recites this sentence as being that which the Sheriff : 
is directed to carry into execution according to law. This is 

the sentence which it was necessary to appeal against. Their Lord- 

ships cannot agree with the Appeal.Court that it was merely an 
elaboration of a previous sentence. It was a new and different 
sentence passed in circumstances in which the Judge had no pos- 

sible jurisdiction to pass any sentence even if, which is doubtful, 

in point of time his power to pass sentence at all still continued. 

There appears to have been no sentence at all which could be 
amended, and their Lordships find themselves in accord with the 
decision on this point of the Court of Criminal Appeal in Rex v. 

Hales! where a reserved sentence was passed in the absence of the 

accused convicted in a different county, and the Court quashed 

the conviction. But without finally deciding whether the case 

could have been remitted to the Appeal Court for the sentence 

to be amended their Lordships are clearly of opinion that in the 
circumstances which they have detailed no ‘such order shouldbe 

made. In their opinion there has been disclosed, in the werds of 

Lord Watson expressing the judgment of the Board in re Dillet 

12 App. Cas. 459, a disregard of: the form of legal justice by 

which substantial and grave injustice has been done, and they there- 

fore, after the hearing, humbly advised His Majesty that the con- 

viction and sentence should be set aside. ! i 


Lord Atk 


l Conviction set aside ` 
Church, Adams Tatbem ¢~ Co.—Solicitors for the appellant. 
Burchells—Solicitor for the respondent. 
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FULL BENCH 
MUHAMMAD HANIF AND OTHERS (Judgment-debtors) 


VETSHS 
ALI RAZA (Decree-bolder)* 

Civil Procedure Code, Secs, 141, 151, and Or. IX—W ben snapplicable— 
Decree—Ap plication for execution—Ex parte dismissel—Satisfaction 
reported to court passing decree—Ap plication for setting aside ex parte 
order—Court’s jurisdiction to entertain application if good cause 
shown. 

A decree passed by a Cawnpore Court was transferred to an 
Allahabad court for execution. An application for execution, to 
which objection was raised, was ultimately dismissed ex parte. The 
execution case was then struck off and a certificate sent to Cawnpore 
stating that the decree had been satisfied. Subsequently, on decree- 
holder’s application under Sec. 141, Sec. 151 and Or. XLVII, R. 1 
Civil Procedure Code, the Allahabad court, being satisfied that 
sufficient cause had been shown, set aside the previous ex parte 
order. Held, that although Or. IX could not be made applicable 
to execution proceedings with the aid of Sec. 141, the Allahabad 
court had jurisdiction to entertain the application for the setting 
aside of its previous order made in the exercise of its inherent 

Thakur Prasad v. Fakir-ullah, I. L. R. 17 All. 106, Ganesh 
Prasad v. Bhagelu Rem, 23 A. L. J. 817, Mst. Jilel v. Abdul 
Rabman, A. I. R. 1929 Oudh 76 and J. G. Bagram v. J. P. Wise, 
1 Beng. L. R. 91 referred to. 


Crt REVISION from an order of Basu MAHESHWAR PRASAD, 
Subordinate Judge of Allahabad. 


Shiva Prasad Sinha, Hyder Mebdi and Zefar Mehdi for the 
applicants. 

Ladli Prasad Zutshi for the opposite party. 

The judgment of the Court was delivered by 


SULAIMAN, C. J.—This case has been referred to a Full Bench 
because it raises a substantial question of law requiring an authori- 
tative pronouncement. 

In 1928, a decree for a fairly large sum of money was passed 
in favour of the respondent, Ali Raza, against Mohammad Hanit 
and others, judgment-debtors, by the Subordinate Judge of Cawn- 
pore. This decree was later on transferred to the Allahabad court 
for execution. An application for execution was made at Allah- 
abad in January, 1929, to which the judgment-debtors in Septem- 
ber, 1929,‘ objected, pleading that the decree had been adjusted out 
of court under a private arrangement. More than one date had 
to be fixed for the hearing of the application. On the last date, 

"Civ. Rev. 505 of 1932 


` 


Ye ay es = ‘HIGH COURT 1033 


namely, May 31, 1930, the decree-holder was absent and his pleader Gn 
made a statement that he had no instructions to go on with the —_ 
case. The court heard the objection and allowed it ex perte. It 2 
appears that the execution case was then struck off and a certificate Mo. Han 
was sent to the Cawnpore court stating that the decree had been , 
fully satisfied and that the case had been disposed of. This certi- ` __ 
ficate was not received at Cawnpore till June 28, 1930. On June Salames, C. J. 
25, 1930, the decree-holder made an application before the court 
of Allahabad for the setting aside of ex parte order, on the 
ground that he had been prevented by sufficient cause from not 
appearing on the date of hearing. The application was professed to 
have been made under Section 141, Section 151 and Order XLVI, 
Rule 1 of the Crvil Procedure Code. After issuing notice and 
hearing objection of the judgment-debtors, the court entertained 
the application and having come to the conclusion that sufficient 
cause had been shown, set aside the previous ex parte order allow- 
ing the objection and dismissing the execution application, and 
the case has, therefore, been reopened and is still pending. 

The judgment-debtors have come up in revision to this Court 
and contend that the Allahabad court, after having sent the 
certificate of satisfaction to the Cawnpore court, had ceased to 
have any jurisdiction over the case, and, therefore, the order passed 
by it setting aside its previous ex parte order was wlira vires. It 
is further urged that the order setting aside the previous order 
was not a proper order on its merits, 

We cannot go into the question of the propriety of the order 
in revision. ‘The sole question which arises for consideration before 
us is whether the Allahabad court had jurisdiction to set aside its 
previous order. 


No doubt Order IX would not in terms apply to an appli- 
cation for execution proceedings. In view of the pronouncement 
of their Lordships of the Privy Council in the case of Thakur 
Prasad v. Fakir Ullah! Section 141 of the Civil Procedure Code 
does not apply to execution proceedings, and, therefore, Order IX 
- cannot be made applicable to-such proceedings with the aid of 
Section 141. i 

But there is no doubt that the Allahabad Court had inheren 
jurisdiction to set aside its own previous ex perte orderpif it were 
satisfied that it was necessary in the ends of justice. This view has 
been expressed, in a number of cases in this Court. We may refer 
to the case of Ganesh Prasad v. Bhagelu Rem’ where it was point- 
ed out that although the application for restoration of the previous 
application dismissed for default does not fall under Order IX by 
virtue of the provisions of Section 141, such an application is 
entertainable under the inherent jurisdiction which the court pos- 
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sesses and which is preserved by Section 151 of the Civil Procedure 
Code. Similarly, in Ram Chander v. Tej Singh’ it was held that 
where an application to set aside an ex parte decree is dismissed for 
default, an application for the restoration of such application can 
be made and, although Order IX does not apply to such an appli- 
cation for restoration, the case falls under the inherent jurisdiction 
of the court. In Yudhishter La} v. Fateh Singh* although it was 
not considered necessary to decide whether Section 141 of the 
Civil Procedure Code applied to an application for restoration of 
the previous application, it was clearly held that Section 151 could 
be safely applied and that the court had jurisdiction to entertain 
such an application. 

The learned advocate for the applicant contends that as soon 
as the executing court has reported to the court which passed 
the decree that the decree has been satisfied, it becomes functus 
officio and ceases to have any jurisdiction whatsoever to entertain 
any application in connection with the previous proceeding. He 
has relied on a number of cases which broadly lay down that the 
jurisdiction of the court to execute the decree ceases on the decree 
being satisfied and such satisfaction being reported to the court 
which passed the decree. These decisions adopt the language used 
by a Bench of this Court in Abda Begam v. Muzaffar Husen Khan" 
which was to the following effect: i 

In our opinion, the court to which a decree is sent for execution 
retains its jurisdiction to execute the decree until the execution 
has been withdrawn from it, or until it has fully executed the 
decree and has certified that fact to the court which sent the 
decree, or has executed it so far as that court has been able to 
execute it within its jurisdiction and has certified that fact to the 
court which sent the decree, or until it has failed to execute the 
decree and has certified that fact to the court which sent the 
decree. 
It will, however, be noted that the rule laid down in that 
case related to the question of the jurisdiction of the execution 
court to execute the decree further and not to any question to 
entertain application for review of judgment or for rectification 
of any mistake that may have been inadvertently committed. 
Indeed, in that case although an application for execution had been 
struck off*by the executing court on the ground that it did not 
comply with the requirements of the law, not having supplied 
all the necessary particulars, and although a certificate had been 
sent to the court which had sent the decree for execution that the 
case had been struck off the file, it was held by the learned Judges 
that the executing court could entertain a fresh application for 
execution which was in proper form and which fulfilled the re- 
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quirements of the law. The learned Judges relied on the Calcutta Gm 
Full Bench case in J. G. Bagram v. J. P. Wise® as showing aie 
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that the court to which a decree is sent has, even after striking off — 
an application for execution, as here, still jurisdiction in the matter Mp. Harr 
of the execution. rene 
A Division Bench of the Calcutta High Court in Menorath  — 
Das yv. Ambika Kant Bose™ has naturally followed its own Full Se C. J. 
Bench ruling as well as the ruling of the Allahabad High Court . 
in Abda Begam’s case. 
The case decided by a Division Bench of the Oudh Chief 
Court in Musommat Jilal v. Abdul Rabmen® is somewhat similar 
to the case before us. There, there were several judgment-debtors 
whose properties were attached and sold by the execution court 
~ to which the decree had been transferred. After the case had 
been struck off on full satisfaction, some of the judgment-debtors 
discovered that although the claim had been dismissed against them, 
their property had been put up for sale. Instead of applying to 
the court under Section 47 they filed regular suits for declaration 


' of their title. The Oudh Chief Court came to the conclusion that 


their’ proper remedy was to apply under Section 47 of the Civil 
Procedure Code and that it was the execution court to which the 
decree had been transferred for execution which was a proper 
Court for entertaining such an application. The learned Judges 
accordingly sent the case to that court with direction to treat the 
plaint as if it were an application under Section 47 of the Civil 
Procedure Code. Agreeing with the decision of a single Judge 
Eha Cont ois Show Td y. Koerpal’, they distinguished 
it on the ground that although the execution court may have 
ceased to have jurisdiction for the purpose of issuihg a fresh process 
for execution, it has not ceased to have jurisdiction to decide an 
objection lodged before it in respect of anything done in the course 
of the execution proceedings taken by it. ~ 

It seems to us that the case before us stands on a stronger foot- 
ing. ‘The decree-holder applied invoking inherent jurisdiction of 
the court to set aside an ex parte order to meet the ends of justice. 
The proper court to entertain such an application was obviously the 
very court which had passed the order which was sought to be set 
aside. ‘The inherent jurisdiction vested in that court and not in the 
Cawnpore court which could not properly consider the propriety 
of the previous order. If a question arose for a review. of judg- 
ment or for setting aside an ex perte order, that jurisdiction could 
be properly exercised by the court which passed the previous order. 
This is not a case of a further execution of the decree which cannot 
be ordered after the satisfaction had been recorded and certificate 
sent to the original court, but a question as to whether a previous 
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proceeding should or should not be reopened. We think that there 
can be no doubt that the Allahabad court had not ceased to have 
jurisdiction to entertain an application for the setting aside of its 
previous order made in the exercise of its inherent jurisdiction. 
The revision is accordingly dismissed with costs. 
Revision dismissed 


KHATUN FATIMA (Plaintiff) 
VETSUS 
SHB SINGH anv orrmrs (Defendants) * 


Transfer of Property Act, Sec. 41—Transfeiee accepts bypothecation of 
a share in a village—Relying on entry tn favour of transferor in 
revenue papers—W bethe: protected. 

Where the transferce accepted a hypothecation of a share in a 
village from the transferor relying on the entry in favour of 
the transferor in the revenue papers, eld, that Sec. 41, Transfer 
of Property Act, did not apply to the case. It was the duty of 
the transferee to search the registration office and if he had done 
so he would have discovered a mortgage and as a prudent’ man 
he would have inspected the record of the mortgage suit and the 
sale proceedings, and would have found that the entry in the 
revenue papers was incorrect, being based on a mistake in the 
sale certificate. 


SECOND APPEAL from a decree of J. N. Dmsurr Esa., Addi- 
tional Subordinate Judge of Etah, confirming a decree of Basu 
Kunwar Bauapur, Munsif of Etab. 


A. M. Khwaja for the appellant. 

Panna Lal for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a plaintiff’s appeal and arises out 
of a suit for declaration that a certain share of 5 biswas odd in village 
Mahnishora, mahal Abdur Rahman, in district Etah, is not liable 
to be sold in execution of a mortgage decree obtained by defen- 
dants 1 to 3. Both the courts below have dismissed the suit. 

The share in dispute belonged to one Abdur Rahman, who 
owned a share, namely, 2 biswas and 1714 biswansis, in the afore- 
said village. He mortgaged one biswa ten biswansis of his share 
to Baldeo Prasad. ‘The remaining 1 biswa, 714 biswansis is not 
in dispute. It is common ground that the share which is in dispute 
in the present litigation is included in the 1 biswa and 10 biswansis 
share which had been mortgaged to Baldeo. In the settlement 
of 1308 Fasli 2 biswa, 1714 biswansi share was made a separate 
mahal of 20 biswas and the 1 biswa 10 biswansi share mortgaged 
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to Baldeo consequently became 10 biswas, 8 biswansis and 14 
Kachwansis. In 1909 the sons of Baldeo sued on their mortgage 
and had the mortgaged property sold in execution of their decree. 
The sale of only 10 biswas was enough for satisfaction of the 
decree. The remaining 8 biswansi and 14 kachwansi share was 
saved. The plaintiff was declared to be the purchaser of the afore- 
said 10 biswas for a sum of Rs. 2,638-3-0. By some mistake the 
sale certificate mentioned only one biswa as the property sold 
to the plaintiff. The mistake was not detected at the time, pro- 
bably because 10 biswas were roughly taken to be equivalent to 
one biswa, as it was before 1308 F., and which was supported 
to have been mentioned in the sale certificate. Mutation 
of names was effected in favour of the plaintiff only in 
respect of one biswa. The remaining 9 biswas continued to be 
recorded in the name of Abdur Rahman or his representatives-in- 
interest. By a deed, dated June 28, 1917, Abdur Rahman sold 
lot No. 124, measuring 14 bighas, 10 biswas, to the contesting 
defendants. The sale deed contained an indemnity clause and 
a collateral security under which Abdur Rahman hypothecated a 
6 biswa share for satisfaction of the vendees’ claim, in case they 
were deprived of possession of the property conveyed in the sale 
deed. The vendees were ejected from plot No. 124 at the instance 
of some other persons. Accordingly they sued for recovery of 
compensation by sale of the 6 biswas hypothecated to them as a 
collateral security. The plaintiff was a party to that suit and 
objected to sale of 5 biswas 18 biswansis 18 kachwansis and 5 
nanwansis, now in dispute, which could come out ohly out of the 
10 biswas which she had purchased at the auction. The court 
refused to adjudicate on her claim.in that suit and passed a decree 
for sale in favour of the contesting respondents. The plaintiff 
then brought the suit, which has given rise to this appeal. 
Both the courts below have found that the plaintiff purchased 
10 biswas, a fact which was apparent from sale proclamation, 
list of bids etc., and that it was by mistake that the sale certificate 
mentioned only one biswa. A plea of limitation raised by the 
defendants was also overruled. ‘They, however, held that the 
defendants were protected by Section 41 of the” Transfer of 
Property Act, being bona fide transferees for consideration. On 
that finding the plaintiff's suit was dismissed. The lower appellate 
court has observed on this point as follows: 

A vendee is not expected to examine the record relating -to 
sale with the view of finding out defects in the sale certificate, 
for he would be guided by the presumption that the sale certi- 
ficate was correctly passed. 

The learned Subordinate Judge also observed that the defen- 
dant “as transferees are expected to exercise ordinary and prudent 
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care in making irquiry about the title of the vendor”. 

In our opinion the learned Subordinate Judge has placed 
before himself tco low a standard of prudence for an intending 
transferee under a private treaty. Section 41 makes it incumbent . 
on the. transfere: to take reasonable care to ascertain that the 
transferor had power to make the transfer and to act in good faith. 
It is obvious that the first step which the transferee is expected 
to take is to search the registration office to ascertain what trans- 
fers, if any, had been made by the transferor. If the contesting 
defendants had done so before accepting a hypothecation of the 
share in dispute from Abdur Rahman, they would have easily 
discovered what ne had mortgaged to Baldeo as far back as 1894. 
He was also expected to know that the mortgaged share became 


_ 10 biswas and odd in 1308 F. He would naturally have been 


put to an enqui-y as to how much of the mortgaged property 
had been sold. One of the defendants, Sardar Singh, admits in 
his evidence that the only enquiry he made was that he asked the 
patwari as to how much had been sold to the plaintiff. He did 
not inspect even the sale certificate and cannot contend that 
he relied on it. The fact that Abdur Rahman’s name stood 
recorded in the Khewat and the defendants accepted the entry as 
correct cannot afford protection under Section 41 of the Transfer 
of ‘Property Act. In a case like this, knowledge of the contents 
of the registered mortgage deed in favour of Baldeo should be 
imputed to the defendants, and taking such knowledge as the 
starting point every prudent man would follow it up by further 
enquiries as to when the mortgage was enforced, how much of 
the mortgaged p-operty was sold and to whom. For ascertaining 
these fatts every prudent man is expected to inspect the record 
of the mortgage suit and the sale proceedings. If the defendants 
had done so, they would have discovered from the proclamation 
of sale and the “ist of bids that 10 biswas had been sold to the 
plaintiff and not 1 biswa, as recorded in the sale certificate. In 
these circumstances, we are clearly of opinion that Section 41 
of the Transfer cf Property Act, does not apply to the case. 

The plaintiff is, therefore, entitled to a decree for declaration, 
as prayed for. The appeal is allowed and the plaintiff’s suit is 
decreed with costs in all courts, . 

Appeal allowed 
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KRISHNAYYA RAO AND ANOTHER (Defendants) 
Versus 


RAJAH OF PITTAPUR (Plaintiff) * 


Indian Evidence Act, Sec. 33—First proviso—Mesning of—Party in subse- 


quent proceeding must be represented in the earlier proceeding. 

The first proviso to Section 33 of the Indian Evidence Act 
requires that the evidence of a witness in a previous litigation 
shall not be admitted, unless the person who tested, or had an 


proceeding against whom evidence is tendered, ie., that he was 
in effect fighting that person’s battle as well as his own. The 
first proviso covers not only cases of privity in estate and succes- 
sion of ‘title, but also cases where both the following conditions 
exist, viz., (1) the interest of the relevant party to the second 
proceeding in the subject-matter of the first proceeding is con- 
sistent- with and not antagonistic to the interest therein of the 
relevant party to the first proceeding, and (2) the interest of both 
in the answer to be given to the particular question in issue in the 
first proceeding is identical. Under Secti6n 33 evidence which 
will not be admissible, if tendered against a particular party can- 
not be admissible in his favour. 

In a suit in 1891 one R claiming as the adopted son of a Raja 
sued the present plaintiff in the present suit ‘for a declaration 
that the latter was not the natural-born son of the deceased Raja 
and that a will of the Raja in his favour was wholly invalid and 
for possession of properties. ‘This suit was ultimately dismissed 
on the ground that the present plaintiff cook under the will as a 
persona designata and that the question of his sonship did not 
arise, The property in dispute in the present suit had been granted 
by the late Raja to a brother of his for maintenance. On the 
death of the grantee his widows succceded. One of the widows 
adopted to her husband a son of the aforesaid R. _ The plaintiff 
instituted the present suit claiming to be the nearest reversioner 
entitled to succeed to the, widow after her death and prayed for a 
declaration that the adoption was invalid. In defence the adopted 
son pleaded, infer alia, that the plaintiff had no right to sue, because 
he was not the natural-born son of the late Raja. Statements of 
witnesses, now deceased, examined in the previous suit of 1891 
by R (the then plaintiff) on the issue of the sonship of the present 
plaintiff were tendered in evidence by the defendant. Held, that 
the said evidence was admissible and that R was within the mean- 
ing of the First Proviso to Section 33 a representative of interest 
of the present defendant. Morismoyee Dabea v. Bhoobunmoyee 
Debea, 15 Beng. L. R. 1 overruled. Rajkumari Deli v. Nrityskali 
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CNL Debi, 12 Cal. L. J. 434, Lanka Laksmanne v. Lanka Vardbanamea, 
roe L L. R. 42 Mad. 103, Ssta Nath Dass v. Mobesh Chunder 
id Chucherbati, I. L. R. 12 Cal. 627 and Chandresbwar Prasad Narain 
Mates Singh v. Bishesbwar Pratap Narain Singh, I. L. R. 5 Pat, 777 


Rao => referred to. 
sce APPEAL from a decision of the High Court of Judicature at 
A. M. Dunne, K. C. and P. V. Subba Rao for the appellants. 
W. H. Upjohn, K. C., L. DeGruyther, K. C., Sidney Smith and 
C. S. Rao for the respondent. 


The following judgment was delivered by 


Lord Ruel Lord RUssELL oF KunLowen—lIn this appeal there arose a 

of Kdlows point to be primarily argued and decided, viz., the question whether 
certain evidence recorded in an earlier suit was admissible as evi- 
dence in the suit out of which this appeal arises. ‘Their Lordships 
having already expressed to the parties the conclusion which they 
had reached, viz., that the evidence in question was admissible, 
now proceed to state the reasons upon which that conclusion was 
based. 

The relevant facts must first be stated. In the year 1873 
the then Rajah of Pittapur, Gangadhara Rama Rao (who may 
be conveniently referred to as the late Rajah), having had no son 
born to him, adopted Ramkrishna, the son of the Rajah of Ven- 
katagiri. It is alleged that on the Sth October, 1885, the late 
Rajah’s wife, Mangayamma, gave birth to a son, who is the plain- 
tiff in the present suit and respondent to this appeal, and who will 
be referred to as the plaintiff. The late Rajah died in the year 
1890, leaving his estate to the plaintiff by a will in which he 
described the plaintiff as his “aurasa” (natural-born) son. 

In 1891 Ramkrishna brought a suit (No. 6 of 1891) in the 
District Court of Godavari against the Court of Wards as first 
defendant and the plaintiff as second defendant, in which he 
prayed for the following relicf:— 

(1) That it may be declared that the 2nd Defendant 1s not the 
son of the deceased Rajah and that the will in his favour is wholly 
ineffectual and invalid. (2) That if the Court should be of 
opinion thar the 2nd Defendant is the son of the deceased Rajah 
then that it may. be ascertained and declared which of the pro- 
perties taken possession of by the 1st Defendant are impartible and 
which are partible, and that it may be further declared that the 
Plaintiff [ie., Ramakrishna] by primogeniture is entitled to all 
such properties as may be declared to be impartible and also that 
he is, as the eldest surviving member of the late Rajah’s family, 
entitled to possession of all properties which may be declared to be 
partible. (3) That the 1st Defendant may be decreed to deliver 
to the Plaintiff [Ramakrishna] possession of the estates and other 
properties immovable and movable in the schedules here under 
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written and more particularly mentioned and all other properties 
in the possession or enjoyment of the late Rajah of Pittapur at 
the time of his death taken possession of by the Ist defendant 
as in the plaint alleged. (4) That an account be taken of all 
the properties, immovable and movable, the possession of the late 
Rajah of Pittapur at the time of his death taken possession of by 
the Ist Defendant. (5) That the 1st Defendant may be decreed 
to pay to the Plaintiff [Ramakrishna] mesne profits of the pro- 
perties so taken possession of by the 1st Defendant from the time 
the said 1st Defendant took possession of ‘such properties till such 
properties are returned to the Plaintiff [Ramakrishna]. (6) That 
the Defendants may be decreed to pay the costs of this suit. (7) 
That Plaintiff [Ramakrishna] may have such further or other 
relief in the premises as to this Honourable Court shall seem meet 
and the nature of the case may require. 

In that suit the District Judge found that the plaintiff “was 
not born from the womb of Mangayamma, and that he is not the 
son ‘of the late Rajah of Pittapur”; and he held that the plaintiff 
was not persona designata under the will, and, not being the “aurasa” 
son, there was no gift in his favour. A decree was made declaring 
that the plaintiff was not the son of the late Rajah, and that the 
will in his favour was wholly ineffectual and invalid, and directing 
that possession be delivered to Ramakrishna of the estates and other 
properties immovable and movable in four schedules mentioned. 
On appeal, the High Court held that the plaintiff took under the 
will as persona designata, and that the question of his sonship did 
not arise. On further appeal, their Lordships’ Board took the same 
view. The case is reported in 26 I. A. 83. — 

The late Rajah had a brother, Venkata Rao, in whose favour 
he had, in the year 1869, executed a grant of an estate known as 
Gollaprolu, in settlement of rights to maintenance. Venkata Rao 
died in the year 1871 childless, but leaving two widows, viz., 
Ramayamma and Venkayamma. Venkayamma died in the year 
1889. On February 15, 1914, Ramayamma, who was in posses- 
sion of Gollaprolu for a widow’s estate, adopted as a son to her 
husband, Venkata Rao, one Krishna (the principal appellant before 
the Board), who was one of the younger sons of, Ramakrishna and 
who was born in or about the year 1894. 

Thereupon the plaintiff instituted in the Court of the Sub- 
ordinate Judge of Coconada the suit now under appeal against 
Ramayamma and Krishna, claiming to be the nearest reversioner 
entitled to succeed to the properties in the possession of Rama- 
yamma after her death, and praying for a decree declaring that the 
adoption of Krishna was invalid and not binding on him. ` 

It is obvious that the plaintiff (being not otherwise related) 
could have no right to maintain such an action if he were not in 
truth the “aurasa” son of the late Rajah, and accordingly his plaint 
opens with an allegation to that effect. By their written statement 
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the defendants denied that he was the “aurasa” son of the late 
Rajah or of his wife Mangayamma, and alleged that he was put 
forward as such for fraudulent purposes, and that he was not 
entitled to dispute the adoption. It is unnecessary to state the 
grounds upon which the adoption was alleged by the plaintiff to 
be invalid, beyond recording that they include as a reason the 
alleged fact that Ramayamma “had neither the authority of her 
husband nor that of the plaintiff who is the head of the family to 
adopt” Krishna. i 

Amongst the issues framed, two dealt with the question of the 
sonship of the plaintiff: they ran thus:— 

1— (a) Whether the plaintiff is the son born of Rajah Manga- 
yamma Rao Bahadur Garu? 

(b) If so, whether he is not the aurasa son of the late Rajah of 
Pittapur . .? 

Some evidence was given in this suit on behalf of the defendants 
upon these issues, but it was conceded by the appellants’ counsel 
before their Lordships here that upon that evidence alone he could 
not succeed in establishing that plaintiff was not the “aurasa” 
son of the late Rajah. But in addition to that evidence there 
was tendered on behalf of the defendants before the District Judge 
of Godavari, to whom the suit had been referred, the evidence 
recorded in the suit No. 6 of 1891 brought by Ramakrishna, which 
was Claimed to be admissible under and by virtue of Section 33 of 
the Indian Evidence Act. The District Judge rejected the evi- 
dence as inadmissible. As to issue 1 (¢) he found that the plain- 
tiff was the son born of Mangayamma, and as to issue 1 (b) he 
found that the plaintiff was the “aurasa” son of the late Rajah. 
By his decree dated October 5, 1920, he ordered and decreed that 
the adoption be declared invalid and not binding on the plaintiff, 
and that the adoption did not affect the plaintiff’s rights as the 
reversioner under the Hindu law entitled to the Gollaprolu estate. 

On appeal to the High Court at Madras, the two Judges who 
formed the Bench differed. Krishnan, J. held that the plaintiff 
was justified in withholding his consent to the adoption, and that 
in the absence of his consent the adoption was invalid. Venkata- 
subba Rao, J. held that the plaintiff was not justified in refusing 
his consent, and that the adoption was valid. Both Judges agreed 
that the tendered evidence had been rightly rejected, a accepted 
the District Judge’s findings on issues 1 (a) and 1 (b). In the result 
the appeal was dismissed, and a decree dated October 28, 1926, 
was made confirming the decree of the District Judge. 

Ramayamma had died pending the appeal, and her legal 
representative was joined as a party to the proceedings. i 
and this new party preferred an appeal under the letters patent 
against this decree, which was heard by Kumaraswami Sastri, 
Odgers and Jackson, JJ. Kumaraswami, J. upheld the validity of 
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the adoption, but Odgers and Jackson, JJ. held it to be invalid. 
All three Judges held that the tendered evidence had been rightly 
rejected. By their decree dated March 7, 1928, the decree of 
October 28, 1926, was | and the letters patent appeal 


' Was 


Krishna and the representative of Ramayamma then appealed 
to His Majesty in Council, praying that the decrees of the Courts 
in India should be set aside and the plaintiff’s suit be dismissed 
with costs; and they also preferred a petition to their Lordships’ 
Board, praying that the tendered evidence be admitted as evidence 


in the suit. 
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These being the relevant facts, it became evident at an early 


stage of the proceedings before the Board that it was essential to 
_ decide the question of the admissibility of this evidence before 
the eonsideration of any other matter arising on the appeal; for 
it was agreed by both sides that in the event of the evidence being 
admissible in the suit, the matter must be sent back to the Indian 
Courts for the purpose of having that evidence considered and 
the findings on issues 1 (a) and 1 (b) reviewed and, if necessary, 
amended in the light thereof. 

The question for decision turns upon the true construction of 
Section 33 of the Indian Evidence Act (Act I of 1872), and the 
application of its provisions to the circumstances of the present 
litigation. Omitting words which are inapplicable, the section 
runs thus:— J 

Evidence given by a witness in a judicial proceeding .. is 
relevant for the purpose of proving in a subsequent judicial proceed- 
ing.. ... the truth of the facts which it states when the witness 


Provided— 
that the proceeding was between the same parties or their 
representatives in interest; 


that the adverse party in the first proceeding had the right and - 


ity to cross-examine;. , 
that the questions in issue were substantially the same in the 
first as in the second proceeding. 

The proviso, it will be observed, is threefold, and it is commo 
~ ground that the second proviso is fulfilled in the present case. 
In regard to the third proviso, their Lordships feel no doubt that 
this also is fufilled. It is not necessary that all the questions in 
issue in the two proceedings should be substantially the same. In 
the suit No. 6 of 1891 the question of the sonship of the plaintiff 
was the principal question in issue before the trial Judge, and 
the very same question is in issue in the second proceeding. 

The contest befdre their Lordships has mainly centred round 
the first proviso, both as to its true construction and as to 
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whether its requirements (whatever they may be) are in fact 
complied with. i 

There is but little authority in the way of decision by the Courts 
in India upon the meaning and effect of the first proviso. Such 
as there is was cited in argument before the Board. In addition, 
there are the judgments of the learned Judges in the present case. 
Their Lordships proceed to consider the views so expressed, more 
particularly in regard to the question whether, for n pu of 
complying with the first proviso (where the parties to the two 
proceedings are not identical), the party to the first proceeding 
must have been a representative in interest of the party to the 
second proceeding or the party to the second proceeding must be 
a representative in interest of the party to the first proceeding. 
This appears to their Lordships a crucial question, for if the latter 
view be the true one, it would seem that the proviso could only 
be fulfilled where an interest vested in the party to the first 
proceeding at the date thereof had become vested in the party 
to the second proceeding—in other words, where, according to 
the well-known terms of English law, the party to the second 
proceeding was privy in estate with the party to the first proceed- 
ing, and so claimed title through and under him. On the other 
hand, if the former view prevails, the words “representatives in 
interest” may cover a aes wider field, and include persons who 
have no privity of estate with and do not claim through or under 
the propositus. 

The earliest reported decision is the case of Morinimoyee Dabea 
v. Bhoobunmoyee Dabea’, decided in the year 1874. In that 
case certain evidence in an earlier suit was held inadmissible in a 
later suit. Sir Richard Couch, in his judgment, gave no reasons 
except that the second proceeding was not between representatives 
in interest of the parties to the first proceeding. ‘There was appa- 
rently no critical examination of consideration of the language used 
in the first proviso to the section. In Røjkumari Debi v. Nritya- 
kali Deb? evidence given in-an earlier suit was held inadmissible 
on the ground that the second proviso was not complied with; but 
there are indications that the Court thought that the first proviso 
also had not been fulfilled because the relevant party to the 
second proceeding did not “claim through” the relevant party to 
the first proceeding. So, too. it would appear from the language 
used in the judgment of the Chief Justice in Lanka Laksmanna v. 
Lanka Vardbanammea® that the same view was there entertained in 
regard to the first proviso. On the other hand, the judgments in 
Sitanath Dass v. Mohesh Chunder Chuckerbati* and Chaudreshwer 
Prasad Narain Singh v. Bisheshwar Pratap Narain Singh® indicate 
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the view that for the purpose of complying with the first proviso 
you must find in the first proceeding a party thereto who was a 
representative in interest of a party to the second proceeding. 

The judgments under appeal, while differing somewhat as to 
the meaning of the first proviso, agree in rejecting the evidence. 
The District Judge puts the matter thus: | 

. . where the parties are not identical in both the proceedings, 
che party in the prior suit should have represented in interest the 
party in the subsequent suit to make this proviso applicable. The 
question is whether Ramakrishna Rao represented the interest of 
the present second defendant in the prior suit. 
He excluded the evidence upon answering that question in the 
negative. In the High Court, Krishnan, J., while realising that 
the wording of the first proviso is “perhaps a little defective” for 
the purpose of the construction which he places upon it, states its 
meaning thus: a 
The parties in the second proceedings in which the evidence is 
tendered must be the representative in interest of the parties in 
the first proceeding; or, in other. words, should be the persons who 
derive their title through or claim under them, or shortly arc 
their privies. : 

He then cites the English rule (hereinafter referred to), and 
states that there is no reason to suppose that the Indian rule is in 
any way different from the English rule on this point. Venkata- 
subba Rao, J., like his colleague, felt the difficulty of fitting his 
view into the words of the section, but nevertheless stated that 
under the section the question resolved itself into this: 

Is the partyin the second proceeding the representative in interest 
of the party in the first? In other words, was the party in th: 
first the predecessor in interest of the party in the second? 

Upon the letters patent appeal, Kumaraswami Sastri, J. thought 
the evidence inadmissible, “as the second defendant in this suit is 
not the legal representative of the plaintiff in O. S. No. 6 of 1891.” 
Odgers, J., on the other hand, stated the question as being “was 
Ramakrishna the representative in interest of the second defen- 
dant >” and contents himself with saying that nothing 
had been shown to cause him to come to any other conclusion than 
that arrived at by the other judges. Jackson, J. simply agreed with 
the judgment of Krishnan, J 

Their Lordships find themselves unable to agree with the view 
hich first finds expression in the judgment of Sir Richard Couch. 
. Reading the words of the first proviso as enacted, it would seem 
that the words “that the proceeding was” must, from the use of 
the past tense, necessarily refer to the first proceeding. If this 
be so, then this proviso must mean (and can properly be so para- 
phrased) “Provided that the first proceeding was between the 
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parties to the second proceeding or between representatives in ` 
interest of the parties to the second proceeding.” In other words, 
where A seeks to read against B in a later proceeding evidence 
given in an earlier proceeding to which A was not but B was a 
party, A must show that a party to the earlier proceeding was a 
representative in interest of A, ie., that the person who is called 
by the proviso a “representative in interest” of another is a person 


who was a party to the first proceeding. 


The judgments appealed from are all based in substance upon 
the view that the first proviso was not fulfilled because there was 
no privity of estate between Ramakrishna and Krishna in regard 
either to Pittapur or Gollaprolu. In truth, the learned Judges 
have treated the matter as governed by a section identical with 
the provisions of the English law. Whatever may have been the 
intention of those who framed the section, the first proviso exactly 
inverts the requirements of the English law, ack requires that 
the parties to the second proceeding should legally represent the 
parties to the first proceeding, or be their privies in estate. Their 
Lordships, however, are not disposed to consider this inversion to 
be accidental. Nothing would have been easier, had it been desired 
so to do, than to follow the English rule, or to require that the 
party to the first proceeding should be privy in estate with or 
the predecessor in title of the party to the second proceeding. 
Instead of using such well-known terms, 2 much more elastic 
phrase is employed, and one which is neither technical nor a term 
of art. The legislative authority was, it must be remembered, 
dealing with 2 country in which (amongst other institutions) the 
Hindu joint family involved representation of interest of a kind 
and degree and in circumstances unfamiliar to English law. In 
view of this fact, their Lordships cannot but surmise that the 
omission of strict English legal terminology and the employment 
of the less restricted phrase “representatives in interest” was deli- 
berate and intentional. 

_ It will be a question depending for its correct answer upon 
the circumstances of each case where the question arises, whether 
there was a party to the first proceeding who was a representative 
in interest of a party to the second proceeding within the wider 
meaning which their Lordships attribute to those words. 

Turning back to the first proviso, it requires, in their Lord- 
ships’ view, that the party to the first proceeding should have 
represented in interest the party to the second proceeding in relation 
to the question in issue in the first proceeding to which “the facts 
which the evidence states” were relevant. It covers not only cases 
of privity in estate and succession of title, but also cases where 
aa the following conditions exist, viz., (1) the interest of the 
relevant party to the second proceeding in the subject-matter of 
the first proceeding is consistent with and not antagonistic to the 
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interest therein of the relevant party to the first proceeding, and 
'(2) the interest of both in the answer to be given to the particular 
question in issue in the first proceeding is identical. There may 
be other cases covered by the first proviso; but if both the above 
conditions are fulfilled, the relevant party to the first proceeding in 
fact represented in the first proceeding the relevant to the 
second proceeding in regard to his interest in relation to the parti- 
cular question in issue in the first proceeding, and may grammati- 
cally and truthfully be described as a representative in interest of 
the party to the second proceeding. 

What the section intends is to allow the admission of evidence 
given in a former proceeding, which it is, for the specified reasons, 
impossible to give in a later proceeding, subject to the protection 
which the provisoes afford to the party to the later proceeding 
against whom the evidence is tendered. What the first proviso 
aims at securing is that the evidence shall not be admitted unless 
the person who tested, or had the opportunity of testing, the 
evidence by cross-examination, either is himself, or represented the 
interests of, the party to the later proceeding against whom the 
evidence is tendered, i.e., that he was (in the latter case), in effect, 
fighting that person’s battle as well as his own. 

In the light of their Lordships’ views as to the meaning and 
effect of the first proviso, how does the present case stand? The 
evidence is tendered by Krishna against the plaintiff, who was 
himself a party to the first proceeding and who himself (by his 
counsel) cross-examined the witnesses. But notwithstanding this 
fact, since Krishna was not himself a party to the proceeding 
(indeed he was then unborn), the admissibility of the evidence in 
favour of Krishna must be tested by its admissibility if tendered 
against him. If not admissible against him it cannot be admissible 
in his favour. ; 

The determining factor is the answer to the question whether 
the relevant party to the first proceeding (viz., Ramakrishna) was 
a representative in interest of the relevant party to the second 
proceeding (viz., Krishna). In their Lordships’ opinion he was. 

The suit No. 6 of 1891 related not only to the impartible Raj 
of Pittapur. It related also to the late Rajah’s self-acquired pro- 
perty to a value claimed to be at least equal to the value of Pittapur. 
As regards Pittapur, the estate, though impartible, still retained 
to some extent its character of joint family SAS Although 
other rights which a coparcener acquires by birth in joint family 
property did not exist in regard to it, the birthright of the senior 
member to take by survivorship still remained (see Shiba Prasad 
Singh v. Prayag Kumari Debi® This right of survivorship, which 
might in certain events have enured for the benefit of Krishna, 
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was a right which he would acquire on birth, and their Lordships 
are not prepared to say even in regard to Pittapur alone, that 
Ramakrishna, in claiming Pittapur on the footing of the plaintiff 
being a suppositious child, was not a representative in interest of 
Krishna within the meaning of the first proviso. But there can 
be no doubt in their opinion that in relation to the claim for self- 
acquired property, Ramakrishna was such a representative in interest 
of Krishna. He claimed possession of this property, which in his 
hands would be joint family property, and in which (under the 
Mitakshara law) all bis after-born sons would upon birth, acquire 
an immediate interest as coparceriers. It is difficult to see how it 
could be said that Ramkrishna in asserting his claim to that property 
upon that footing was not the representative in interest of his sons 
born and to be born, except upon the restricted view taken by the 
Courts in India. 

Much was said in argument in reference to res judicata and 
Section 11 of the Code of Civil Procedure, but their Lordships get 
no assistance from that section in construing the first proviso. Nor 
do they feel able to depart from the plain language of the first 
proviso, because in other sections of the Indian Evidence Act the 
words “representative in interest” appear in contexts which clearly 
show that the representative comes after and does not precede the 
person whose representative he is. ; 

Their Lordships are of opinion that the evidence in question 
was admissible, and should have been read and considered as rele- 
vant for the purpose of proving in the present suit the truth of 
the facts which it states. 

The existing findings on issues 1 (a) and 1 (b) must be set 
aside. ‘The case as regards those two issues must be remanded to 
the High Court, with a direction that the evidence in question is, 
subject to all just exceptions, admissible under Section 33 of the 
Indian Evidence Act, in order that they may either themselves, 
if they think proper, consider the evidence and frame findings in 
answer to issues 1 (a) and 1 (b), or remit the case as regards 
those two issues to the District Judge for him to consider the 
evidence and frame findings in answer to those issues, the findings 
of the District Judge being, in that event, submitted for considera-’ 
tion and review by the High Court. In the former event the 
findings of the High Court, and in the latter event the findings 
of the District Judge and the findings of the High Court, are to 
be submitted to their Lordship’s Board. In the meanwhile, the 
hearing of the rest of the appeal is adjourned, without prejudice 
to the right of the appellants to make any application which they 
may think fit to make to the Courts in India for the appointment 
of a receiver or otherwise. Pending the final hearing of this appeal, 
all further proceedings under the decrees of October 5, 1920, 
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October 28, 1926, and March 7, 1928, must be stayed. The res Gm 
pondent must pay the costs of the appellants of their petition for 755, 





the admission of, evidence and of the hearing of this appeal before L 
their Lordships, down to and including this judgment. KammNarYa 
Their Lordships have humbly advised His Majesty accordingly. n 
Hy. S. L. Polak & Co.—Solicitors for the appellants. a 
Douglas, Grant and Dold—Solicitors for the respondent. — 
Lord Ressel! 
of Killowen 
JAMUNA BHAGAT and oTHERS (Plaintiffs) rcs, 
versus aA 
OUDH BEHARI MAL anb orHers (Defendents)* 1933 


Pre-emption—Appesl—Pendcncy of—Vendees acquired properties by ex- 1, 
changes—Joint decree passed against all vendees on payment of one es, 
sum—One vendee died during appeal but bis heirs not brought om Sursnun, 
record—No complete abatement—Vendees acqnire indefeasthle în- c J. 
terest—C. P. C., Or. 41, R. 4 snd Order 22, R. 3. MPRE 

During pendency of appeal in a pre-emption suit vendees acquir- 
ed properties by means of exchanges and pleaded that they had 
become co-sharers with plaintiffs. ‘The first court however passed 
a joint decree against all the vendees on payment of one sum. 
During pendency of appeal, one of the vendees died and his 
heirs were not brought on record within time. The appeal was 
allowed and the whole suit dismissed. Held: (1) There was no 
fatal defect which could have resulted in a complete abatement of 
the appeal in the court below. ; 

(2) That inasmuch as the properties acquired by the vendees 
had been acquired from persons who had full power to transfer 
the same, the vendees had acquired an indefeasible interest sufficient 

- to enable them to resist a claim for pre-emption. 
SECOND APPEAL from a decree of Basu C. Des BANERJI, 

Subordinate Judge of Azamgarh, reversing a decree of Basu HANU- 

MAN Das, Munsif of Muh dabad Gohna. 


P. L. Benerji and K. L. Misra for the appellants. 

K. N. Katju and M. L. Chaturvedi for the respondent. 

The following judgment of the Court was delivered:— 

SULAIMAN, C. J. and Muxenyi, J.—This is a plaintiffs’ appeal Salemes, C. J. 
arising out of a suit for pre-emption. During the pendency of the Maésri. J. 
anal the defendants-vendees, who were seven in number, acquired 
properties by means of several exchanges and pleaded that they had 
become co-sharers on the same footing as the plaintiffs. The 
first court held that the properties acquired under these exchanges 
did not confer sufficient right on the defendants to enable them 
to resist the claim.” It accordingly decreed the suit and passed 
a joint decree for pre-emption against all the defendants on pay- 
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Cyu ment of one sum. 
aa The defendants appealed to the District Judge and during 
"the pendency of the appeal one of the appellants died and his heirs 
Jawona were not brought on the record within the time allowed by law. 
Buscar The learned Judge overruled the objection that the whole appeal 
Ouow Banas bad abated and then came to the conclusion that the properties 
Mat acquired under these exchanges conferred an indefeasible interest 
Se pe the vendees and they were entitled to resist the claim for 
Maker, J. pre-emption. He accordingly allowed the appeal and dismissed 
l the whole suit. 

Two points are urged before us in appeal. The first is that 
on account of the death of one of the defendants-vendees the 
whole appeal had abated. It is not disputed that the-sale deed 
purported to transfer the entire property jointly in favour of all 
the vendees for one consolidated amount and that there was no 
specification of different interests of the various vendees in the sale 
deed. The trial court also treated the purchase as a joint one and 
passed one joint decree for pre-emption against all the vendees. 
In these circumstances the mere fact that one of the vendees had 
dropped out would not prevent the other vendees from prosecuting 
their appeal because they were interested in the entire property 
tansferred and were entitled to press their appeal as against the 
plaintiff on a ground common to all the vendees. If the decree 
appealed from proceeds on any ground common to all the defen- 
dants it is open to some of the defendants only to appeal from 
the whole decree and in such a case the appellate court can reverse 
or vary the decree in favour of all the defendants even 
though some of them have not appealed (see Order XLI, Rule 4). 
We are therefore of opinion that there was no fatal defect which 
could have resulted in a complete abatement of the appeal in the 
court below. 

The second point urged is that no indefeasible interest has been 
acquired by the vendees by virtue of these exchanges. This 
argument is based on the fact that three of the vendees are mem- 
bers of a joint Hindu family and have some minor members in 
the family and there is a poésibility of these other members bring- 
ing a suit hereafter for the cancellation of the transfer of the aie 
poperties made by the‘vendees in favour of the exchangers from 
whom properties have been taken. 

There is, however, no suggestion that these exchangers who 
have transferred their own properties to the vendees are members 
of a joint Hindu family or that they were not possessed of a full- 
disposing power or had not full authority to make the transfer. It 

- is, therefore, clear that so far as the properties acquired by the 
vendees on the strength of which they are now claiming the status 
of equal co-sharers are concerned there is no defect in the transfer. 
There is only a remote possibility of a suit being brought for the 
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setting aside of the alienation made of the family poperty. It Gm 
is not possible to speculate what the result of such a suit would 4,,, 
be in case it is brought. It may be, as the lower appellate court — 
has pointed out, that the court may uphold the transaction on the Jamoma 
ground of family necessity and benefit of the family, or it may PHAGAT 
again be that the court may not order the return of the property Doda Mri 
and may direct payment of compensation, or again by that time Ma 
the properties acquired by the vendees may not remain in their. C. J 
possession and therefore may not be capable of being returned. Maker}, J. 
We think that these speculations as to future contingencies cannot 
be taken into account. The broad fact is that the properties ac- 
k by the vendees have been acquired from persons who had 

power to transfer the same. We therefore think that the 
yendees have acquired an indefeasible interest sufficient to enable 
them to resist a claim for pre-emption. The appeal is accordingly 
Appeal dismissed 


t 





BENI PRASAD (AppHcent) Cri 

a 1933 

PHULA MAL MADAN MOHAN LAL : . pia 
AND OTHERS (Opposite parties)” April 12 
Provindjal Insolvency Act, Sec. 31—Scope of—Insolvent—When order Nuar- 
of protection should be grented. ULLAH, J. 


If a debtor`has been adjudged insolvent, has placed all his assets 
at the disposal of the insolvency count without concealing any 
material facts relating to his pecuniary position and has not been 
guilty of any fraud or dishonesty in relation to his creditors or 
his estate, an order of protection should ordinarily be granted. 
A previous order refusing protection is no bar to a protection 
order being made at a subsequent stage. 

FIRST APPEAL from an order of BABU Ganca NaTH, District 
Judge of Aligarh. 
S. C. Das, P. L. Kbastry and Mela Rem for the appellant. 
The respondents were not represented. 
The following judgment was delivered by 
NIAMATULLAH, J.—This is an appeal from an order passed Nismat- 
in insolvency proceedings. . allah, J. 
The oian. Beni Prasad, was adjudged insolvent on 
November 29, 1930. He was directed to apply for his discharge 
after the expiry of a year. He applied within that time for a 
protection order under Section 31 of the Provincial Insolvency 
‘Act on May 2, 1931, but his application was rejected. After the 
expiry of one year, on November 27, 1931, he applied for his 
| BL A, F. O. 84 of 1932 
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discharge. This application was also not granted, but he was 
directed to apply for his discharge after the expiry of six months. 
Before the expiry of that period, one of the creditors, namely, 
Shyam Lal, applied, on February 20, 1932, for his arrest and im- 
prisonment in civil jail and the appellant was arrested and commit- 
ted to prison. On the same date, that is, February 20, 1932, he 
applied for a protection order. The application was dismi 
by the learned District Judge of Aligarh. The present appeal is 
from his order refusing to grant protection. 

The order appealed from proceeds on the solitary ground that 
a previous application for protection was dismissed on May 2, 
1931, and no circumstances have since come into existence which 
can justify a protection order. Referring to the previous order, 
dated May 2, 1931, I find that protection was refused for the 
following reasons: 

There are heavy debts about which the insolvent keeps no 
accounts. A very large amount of debt is said to have been 
incurred on account of a cocaine case. The amount is said to 
be Rs. 2,600. I am not prepared to believe that so much was 
spent in a cocaine case. Nor do I believe that he spent so much 
over his illness as he means to show. I refuse the application for 
protection order, 


- I do not think a previous order refusing protection is a bar 
to a protection order being made at a subsequent stage. Lapse of 
time and the fact that no misconduct can be attributed to the 
insolvent in the meantime are circumstances which may justify a 
court in granting an order of protection which has been previously 
refused. - Section 31 of the Provincial Insolvency Act is so worded 
as to confer a wide discretionary power on the insolvency court. 

e discretion is not to be exercised arbitrarily but with due 
regard to the circumstances of each case. 

I am unable to understand the reasons on which the order of 
May 2, 1931, proceeds. It has been already quoted, and the only 
thing definite which can be gleaned from it is that the appellant 
was heavily in debt. Most insolvents are heavily in debt. No 
order of adjudication is ordinarily passed unless the debts of an 
insolvent exceed the value of his assets. This is hardly a ground 
for refusing to pass a protection order. Some reference is also 
made to the debt having been incurred on account of a cocaine 
case. The Judge did not positively find that it was so. He merely 
mentjons the fact that a “large amount of debt is said to have 
been ‘incurred on account of a cocaine case.” In the next sentence 
he discredits this assertion. At the same time he disbelieved the 
insolvent’s story that the debt had been incurred by him because 
of his illness. The order then winds up by a refusal to grant 
protection. I do not think that the order of May 2, 1931, was. 
passed on any ground amounting to more than some vague pre- 
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judice in the mind of the learned Judge against the appellant. If 
a debtor has been adjudged insolvent, has placed all his assets at 
the disposal of the insolvency court without concealing any material 
facts relating to his pecuniary position and has not been guilty 
of any fraud or dishonesty in relation to his creditors or his estate, 
an order of protection should ordinarily be granted. Refusal to 
grant protection in spite of the insolvent having done all he could 
be expected to do may lead to grave abuses. A creditor may feel 
tempted to apply for the arrest of the insolvent, not because he 
is believed to be in a position to pay but to coerce his well-to-do 
relatives, who may feel obliged to satisfy the claim of such creditor 
in the interest of the honour of the family. In my opinion unless 
some misconduct or want of good faith can be imputed to an 
insolvent, a protection order should not be refused on vague and 
general assumptions. In the present case the order appealed from 
does not proceed on any ground of its own, but is based solely on 
the view expressed in the order of May 2, 1931, and on the absence 
of anything further having happened since. It should be observed 
that the appellant was arrested subsequent to the order of refusal 
of May 2, 1931. There is no suggestion that beyond his inability 
to pay he did anything to defraud or baffle his creditors or attempted 
to give undue preference to one or more of them or concealed 
his assets. No act of dishonesty is even alleged. In all these cir- 
cumstances I hold that the lower court should have passed the 
order of protection prayed for by the appellant. Accordingly 
I allow this appeal, set aside the order of the lower court and 
grant an order of protection. from arrest and imprisonment in 
execution of Shyam Lal’s decree. I refuse to pass a general order 
of protection as the appellant can apply for his discharge and if 
he does so all aspects of the case will come ynder review. 


BAFATAN 
Versus 
EMPEROR THROUGH THE CHAIRMAN, NOTIFIED 
AREA COMMITTEE, CHUNAR" 

Municipalities Act (Act II of 1916), Sec. 185—Conviction tender—W ben 
had—Intention to construct building notified to Notified Ares 
Committee—Construction commenced without obtaining sanction 
Secs. 180 and 185 as amended by Act of 1919—Inapplicable 
to notified areas. 

No Section of the Municipalities Act (Act I of 1916) as applied 
to notified areas provides that a person is not to construct a 
building without having previously obtained the sanction of the 
notified area. 

Where it was not alleged that after applicant had notified her 
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intention to the Notified Area Committee to construct certain 
enclosure walls and a Kothri in her house and before she proceeded 
to construct the building, the Notified Area Committee either 
refused sanction or communicated to her any direction as regards 
the conditions on which she could make the building, beld, that 
applicant was prefectly entitled to make the constructions without 
awaiting the sanction of the Notified Area Committee and her 
conviction under Sec. -185 of the Municipalities Act was bad in 
law. 

Inasmuch as the provisions in Secs. 178 to 185 of the Act 
have not been repealed and re-enacted by any Act of the Local 
Legislature, Sec. 8 of the Genéral Clauses Act has no application 
to the case. The additions made to Secs. 180 and 185 of the 
Act by the Amending Act of 1919 not having been made appli- 
cable to notified areas, cannot regulate and govern the constructions 
of buildings in those areas. 

CRIMINAL REFERENCE made by R. Dayat Esq., Sessions 
Judge of Mirzapur. 


Seila Nath Mukerji for the applicant. 
Shiva Prasad Sinha for the opposite party. 


M. Walullab (Assistant Government Advocate) for the 


Crown. 


The judgment of the Court was delivered by 

IgpaL Auman, J.—This is a reference by the Sessions Judge 
of Mirzapur recommending that the conviction of Mst. Bafatan 
under Section 185 of the Municipalities Act (Local Act No. I 
of 1916, as amended by Act II of 1919) and sentence of fine 
of Rs. 15 passed on her be set aside. The reference came up before 
a learned Judge of this Court who referred it to a Bench of two 
Judges. 

The facts giving rise to the reference are as follows: By an 
application dated January 14, 1931, Mst. Bafatan notified her in- 
tention to the Chunar Notified Area Committee to construct 
enclosure walls and a kothri in her house and prayed for permission 
to make the said constructions. B. Baldeo Prasad, the Vice Presi- 
dent of the Notified Area Committee, inspected the locality on 
January 23, 1931, and reported that the permission prayed for 
should be granted on certain conditions. The report was put up 
before B. Mathura Prasad, the President of the Notified Area Com- 
mittee, who before passing orders decided to inspect the locality 
himself, B.` Mathura Prasad inspected the locality on March 29, 
1931, and found that Mst. Bafatan had already made certain con- 
structions without the permission of the Notified Area Committee. 
A notice was then issued to Mst. Bafatan calling upon her to show 
cause why she should not be prosecuted for building her house 
without the permission of the Notified Area Committee and even- 
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tually a complaint was filed against Mst. Bafatan under Section 185 
of the Municipalities Act by B. Mathura Prasad, the President of the 
Notified Area Committee, in the court of Thakur Ram Singh a 
Magistrate of the first class. The learned Magistrate convicted 
Mst. Bafatan for an offence punishable under Section 185 of the 
Municipalities Act and sentenced her to pay a fine of Rs.t5. Mest. 
Bafatan filed an application in revision in. the court of the Sessions 
Judge against the order of the Magistrate and the learned Sessions 
Judge being of opinion that the conviction was bad in law has 
made the present reference to this court with the recommendations 
noted above. 
The constructions made by Mst. Bafatan are shown on plan 
Ex. C on the record. They consist of enclosure walls, a kothri, a 
room marked A, and a platform marked B on the plan. She was 
_ got called upon to show cause with respect to the construction of 
- platform B, nor was she convicted for having constructed that 
platform by the learned Magistrate. We are therefore not con- 
cerned in this reference with the platform marked B on the plan. 
The question for consideration in the present reference is whe- 
ther the conviction of Mst. Bafatan under Section 185 of the 
Municipalities Act as regards the remaining constructions made by 
her is legally sustainable. The decision of this question’ depends on 
ithe answer to the question whether the amendments made-in the 
Municipalities Act (Act II of 1916) by Municipalities Amendment 
Act (Act II of 1919) do or do not apply to Notified Areas. ' 
By Section 337 of the Municipalities Act the Local Govern- 
ment is authorised to declare, by a notification, that in respect of any 
local area, other than a Municipality town area or agricultural 
village, it is desirable to make administrative provision for some or 
all of. the matters described in Sections 7 and 8 of the Act, by 
extending thereto the provisions of Chapter XU of the Act which 
deals with Notified Areas. It is further provided by that section 
that a local area in regard to which such a notification has been 
issued is to be called a notified area. The power to apply or adopt 
to a notified area the provisions of any section of the Municipalities 
Act, or of any Act which may be applied` to a Municipality, or 
part of such section, or any rule, regulation or bye-law in force 
or which can. be imposed in a Municipality under the provisions of 
the Municipalities Act or any other Act, is reserved to the Local 
Government by Section 338(1a) of the Municipalities Act. In 
exercise of these powers the Local Government has declared various 
areas in the United Provinces of Agra and Oudh to be notified 
areas and by notifications dated June 6, 1917, and June 11, 1917, 
has extended to such areas generally the provisions of certain, sections 
or portions of sections of the United Provinces Municipalities Act 
(Act No. I of 1916). It has further been declared by these 
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notifications that where a Gommissioner decides that the circum- 
stances of any notified area in his division are such as to require the 
application of any other section or portions of sections of the 
Municipalities Act, he can apply or adapt such sections or portions 
thereof to a particular notified area. Sections 178 to 185 of the 
Municipalities Act (Act II of 1916) which regulate the conditions 
on which a new building or any material alteration in a building 
etc., may be made and provide the penalties for the-breach of the 
rules contained in those sections, have been applied to all the 
notified areas in the United Provinces by the notifications referred 
to above. ‘The sections that are relevant for the purposes of the 
reference before us are Sections 178, 180 and 185 of the Act. 
Section 178 of the Act as applied to the notified areas requires that 
before beginning to erect a new building or making an alteration 
in a building a person should in certain cases, give notice of his 
intention to do so to the notified area. Section 180 of the Act . 
(Act II of 1916) contained four clauses and authorised Municipal 


. Boards to refuse or to sanction any work of which notice has been 


given either absolutely or subject to certain conditions, and the 


section further reserved to the person giving the notice the right, 


in the event of the Board neglecting or omitting to pass an order 
on the notice given to it under Section 178, to call the attention of 
the Board to the neglect on its part. A further sub-clause (Sub- 
clause 5) was added to Section 180 by the U. P. Municipalities 
Amendment Act (Act I of 1919). That sub-clause runs as 
follows: 

No person shall commence any work of which notice has been 
given under Section 178 until sanction has been given or deemed 
to have been given under this section. 

The addition of Sub-clause (5) to Section 180 necessitated 
an addition in Section 185 of the Municipalities Act (Act II of 
1916) and certain words were inserted in that section by the same 
Amending Act (Act Il of 1919). Section 185 of Act I of 
1916 ran as follows: 

Whoever begins, continues or completes the erection or re-erection 
in a building without giving the notice 
required by Section 178, or in contravention of an order of the 
Board refusing sanction or any written directions made by the 
Board under Section 180 or any bye-law, shall be liable upon 
‘conviction to a fine which may extend to Rs.500. 
By the Amending Act of 1919 the words “of the provisions of 
Section 180, Sub-clause (5) or” were inserted in the section between 
the words “or in contravention” and “of an order of the Board.” 

Before the amendments noticed above were introduced by the 
Amending Act of 1919 it was perfectly open to a person to proceed 
with the construction of any building of which notice had been 
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given under Section 178 without waiting for the sanction of the 
Municipal Board provided that before the commencement of the 
building the Board had not communicated to him an order refusing 
sanction or any written direction that it thought fit to issue under 
Section 180 of the Act. In other words, the right of a person who 
had given the notice contemplated by Section 178 to proceed with 
the proposed constructions was subject only to this condition that 
the Board could, in the exercise of the powers vested in it by 
Section 180, refuse permission to make the proposed constructions 
or call upon the person giving the notice to make the constructions 
subject to certain conditions, and a disregard of the order of the 
` Board either refusing sanction or according sanction subject to 
certain conditions was made penal by Section 185 of the Act. By 
the Amending Act of 1919, for the first time, a further condition 
was imposed that the person giving notice under Section 178 could 
- not commence the construction of the building unless and until 

sanction had been given by the Board for the construction of the 
„same, and it was provided that a person who commenced the 
construction of a building without the sanction of the Board would 
be liable to a fine which may extend to Rs.500. It is not disputed 
that the Local Government ee not, in exercise of the powers vested 
in it by Section 338 of the Act, extended to notified areas the pro- 
visions of the Amending Act of 1919. There is no escape, there- 
fore, from the conclusion that no section of the Municipalities Act 
(Act II of 1916) as applied to notified areas provides that a person 
is not to construct a building without having préviously obtained 
the sanction of the notified area. It is not alleged that, after 
Bafatan had given the notice referred to above, and before she 
proceeded to construct the building, the notified area either refused 
sanction or communicated to her any direction as regards the 
conditions on which she could make the building. She, therefore, 
did not contravene any of the provisions of the Act as applied to 
notified areas as regards the constructions of buildings and could 
not be convicted under Section 185 of the Act. 


It was argued on behalf of the notified area that as Sections 180 
and 185 of the Municipalities Act were notified by the Local 
Government to apply without any modification to notified areas, 
any subsequent amendments of these sections of the Act do ipso 
facto apply to notified areas. . Reliance was placed on Section 8 
of the U. P. General Clauses Act in support of this argument. The 
argument is untenable. Section 8 of the General Clauses Act is 
as follows: 

Where any United Provinces Act repeals and re-enacts, with or 
without modification, any provision of a former enactment, the 
references in any other enactment or in any instrument to the 
“provisions so repealed shall, unless a different intention appears, 
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be construed as references to the provision so re-enacted. 


The provisions contained in Sections 178 to 185 of the Act (Act 
Il of 1916) bave not been repealed and re-enacted by any Act of 
the Local Legislature, and, therefore, Section 8 of the General 
Clauses Act has no application to the case before us. All that has 
been done by the Amending Act of 1919 is to make certain addi- 
tions to Sections 180 and 185 of the Act. These additions not 
having been applied to notified areas cannot regulate and govern 
the constructions of buildings in those areas. We hold, therefore, 
that Mst. Bafatan was perfectly entitled to make the constructions 
without awaiting the sanction of the notified area, and her con- 
viction under Section 185 of the Act was bad in law. 

It appears that Mst. Bafatan had not given notice to the Noti- 
fied Area Committee of her intention to construct room marked A 
on plan Ex. C, and it is argued that this omission on her part brings 
her within the purview of Section 185 of the Act. ‘There is no 
substance in this contention. Section 178(2) of the Act provides 
that the notice contemplated by that section 

as required in the case of a building shall only be necessary where 
the building abuts on, or is adjacent to a public street or place, 
or property vested in His Majesty or in the Board, unless, by a 
bye-law applicable to the area in which the building is situated, 
the necessity of giving notice is extended to all buildings. 
It is conceded that no such bye-law exists, nor does the room abut 
on or is adjacent to a public street or place. It follows, therefore, 
that no notice to construct room marked A was necessary and 
Mst. Bafatan was entitled to build that room without giving any 
notice, ~- 

There is yet another unanswerable objection to the maintain- 
ability of the conviction of Mst. Bafatan. The complaint, as 
already stated, was filed by B. Mathura Prasad as President of the 
Notified Area Committee. It was contended on behalf of the 
accused that B. Mathura Prasad was not duly elected President 
of the Notified Area, and, therefore, in view of the’ provisions of 
Section 314 of the Act, the court could not take cognizance of the 
offence alleged to have been committed by Mst. Bafatan on a 
complaint filed by B. Mathura Prasad. 

By a resolution dated April 26, 1931, the Notified Area Com- 
mittee authorised “B. Mathura Prasad Saheb to incur expenditure 
up to the sanctioned budget limit” and further authorised ‘the 
President B. Mathura Prasad Saheb to file prosecutions and com- 
plaints in general under the sections of the Notified Area Act.” 
These resolutions make it manifest that whereas B. Mathura Prasad 
was authorised in his individual capacity to incur expenditure, the 
authority delegated to him to file complaints was in his capacity 
as President of the Notified Area. It is admitted that it has been 
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held by the evil court that the decin of B. Mathura Prasad as 
President of the Notifed Area, Chunar, was invalid. B. Mathura 
Prasad not being a duly elected President of the Notified Area 
Committee could not, in exercise of tHe delegated authority, legally 
file the complaint against Mst. Bafatan and the learned Magistrate 
had no jurisdiction to proceed with the case. 

For the reasons given above we accept the reference, set aside 


the conviction of Mst. Bafatan and direct that the fine if paid be 44m% 


refunded to her. 
Reference accepted 


Conviction quashed 


` 


FULL BENCH 
SHAILABALA DEVI 


Versus 
ia EMPEROR* 

Criminal Poci Code, Sec. 439 -(5)—Practice—A pplication by third 
i party—W betber eiteriinable Aroused failed to exercise right of 
appea!—Refusal to take part in ones own triel—No offence—Revision 
—When lies—Sec. 440. 

An application filed by a third party, who is 2 total stranger to 
the criminal proceedings and has no locws stendi to invoke the 
jurisdiction of the Court is merely one for bringing the matter to 
the knowledge of the Court, and in such a proceeding his counsel 
ahould not expect to be heard. 

An application in revision would not be entertainable, if the 
accused has failed to avail himself of his right of appeal, but the 


court can receive information or knowledge from a third party, 


and act upon it of its own accord. 

In observance of the well established practice of the High Court, 
neither an application in revision by an accused nor an application 
by a third party for the purpose of informing the High Court, 
should be entertained unless there are ial reasons why the 
applicant should not have gone to the District Magistrate or 
the Sessions Judge ‘in the first instance; but if the judge, on very 
special grounds, decides to intervene, he cannot be said to be 
acting illegally although it may be contrary to the practice. Once 
the application has been admitted and the record called for, such 
an objection should not be entertained. Empress of India v. 
Nilambar Babu, I. L. R. 2 All. 276, Matsi Lal v. Anant Ram, 1890 
A. W. N. 164, Shafeqet Ullah v. Wali Abmad Khen, 1. L. R. 30 
All. 116, Mennu v. Emperor, 18 A. L. J. 187 and Mobemmad 
Hashim v. Notified Ares, Mdghal Serai, [1933] A. L. J. 119 
referred to and discussed 





The-cicrs Lact that ati accused ate Mrara r * 


to take part in the proceedings before him or stated that he 
had nothing to say in defence should not prevent a revision from 
*Cr. Rev. 186 of 1933 
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his conyiction from being heard, and in case the conviction was 
illegal it should be set aside. There is no unfairness to the 
Magistrate merely because certain new grounds are urged in 
revision which were note placed before him. Her Naren Prasad 
_y. K.-E., 1923 A. L R. AlL 327 and Nerein Prasad Nigam v. 
Emperor, 20 A. L. J. 909 referred to. 
Refusal to take part in ones own trial is not an offence, and a 
man cannot. be punished on that account. 


CRIMINAL Revision from an order of PANDIT JAGDISH PRASAD 


| SHarMA, Magistrate, First Class of Benares. 


= K. N. Katyu, K. Verma, S. K. Mukerji and Vishwa Mitra for 
the applicant. 
M. Walliullab (Assistant Government Advocate) for the 
Crown. 


The following judgments were delivered:— 


Salatmen, C. J. SULAIMAN, C. J.—This is an application in criminal revision - 


. Va 


by Mst. Srimati Shailabala Devi, filed in the interest of the accused, 


Bisheshwar Prasad Sinha, her son: ‘The application came up for 


hearing before a single Judge who referred it to a Bench of two -> 


Judges and. the latter have referred the case to a Full Bench as 
several important questions of law are involved. 

The accused was arrested for an offence under Section 17 (2) 
of the Criminal Law Amendment Act and was prosecuted. At 
the trial in the Magistrate’s court he said that he did not want to 
take any part in the proceedings’ of the case, he did not ‘want it to 
be adjourned, did not want to cross-examine any witnesses and 
that he had nothing to say in his defence. He was convicted by 
the Magistrate and sentenced to 18 months rigorous imprisonment 
and a fine of Rs.200. i 

The accused had a right of appeal to the Sessions Court, but 
did not choose to avail himself of that right nor did he attempt to 
file any application in revision in this Court. But the present 
application in revision was filed by his mother, obviously in the 
interest of the accused, challenging the propriety of the conviction. 
The learned single Judge before whom the case first came up has. 


referred to several cases of this Court and enumerated a number ~ i 
` of points which were raised by way of objections by the Crown 


counsel. a 

The first question- is whether a third party who is a total 
stranger to the criminal proceedings, has any locus standi to file 
an application in revision on behalf of or in the interest of an 


accused; and a further question is whether such a person can be 


' represented by counsel. 


It is an ordinary principle of law that a person who can go 
up to'a ois eae court, either in appeal or in revision, should be 
a person W o was a party to the proceedings in the court below. 
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If he is a total stranger, he has no locus standi to move the higher Canonat - 


court. It seems to me that an application filed by a third party 
should not be treated as an application in criminal revision filed 


e—a 


1933 


under Section 435 of the Criminal Procedure Code. An applica- Smananara 
Devi 


tion,of this kind is, in my opinion, not an application con- 


templated by Sub-section 4 of that Section. It is merely an ad 


application for bringing some matters to the knowledge of the 
Court. l 

There is no doubt that in at least two cases this High Court 
has acted upon an application filed by a third party, but as the 
question was neither directly raised nor decided I can take it that 
the applicant was treated as-+f supplying information to the court 
on which the court may act. 

A High Court can interfere in revision 

(1) when the record has been called for by itself; 

(2) when the case has been reported to it for orders by a 
subordinate court, or n 

(3) when the proceeding otherwise comes to its knowledge. 
Obviously there may be many ways in which the proceeding comes 
to the knowledge of the court, one being information supplied by 
a third party. The court is certainly entitled to receive such 
information and to act upon it at its option. 

To my mind the application referred to in Section 435 (4) is 
an application by a party to the proceeding, e.g., the accused, the 
Crown or the complainant. But an application by a stranger 
informing the court of the proceeding in the lower court is merely 
by way of supplying information and bringing the fact to the 
knowledge of the court, and it is nothing more. 

If an application by a third party were contemplated by 
Section 435 (4) then the result would be that a third party’s appli- 
cation filed to the District Magistrate may prevent another applica- 
tion asking for the same relief being made by the accused in the 
“court of the Sessions Judge. ‘This obviously cannot be the inten- 
tion. It seems to me that this Sub-section not only contemplates 
that the further application should not be made by the same 
party who has already made the previous application but that the 
person should be a party to the proceeding. 

Of course, a third party can bring facts to the knowledge of 
the court either by means of a letter which would not requiré any 
court-fee stamps at all, or by means of a regular application filed 
in court in the ordinary way. But nevertheless such an application 
would still remain a miscellaneous application filed for the sole 
purpose of bringing the facts to the knowledge of the court. 

As interference in a criminal revision is discretionary, the 
High Court is not absolutely bound even to hear the accused or 
complainant much less his counsel. But it has. always been the 
invariable practice in all courts to hear them and their counsel, if 


» 


——— 


C. J. 
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ready. When an application has been filed by the accused himself 
either personally or through his pleader, it is consistent with the 
spirit of Section 439(2) that no order shall be made to the preju- 
ai ra the accused unless he has had an opportunity of being 
ear 
In my opinion that practice should not apply to an application 
filed by a third party. There can, of course, be no objection to 
hearing such a third party himself, but as regards hearing his counsel 
I think that such a course would not always be appropriate and that 
such counsel should not expect to be heard unless the judge himself 
requires the matter to be explained to him and when the Crown 
counsel is not likely to be in a position to clear up the point. I 
may note here that we have heard Mr. Kamla Kant Varma not as 
counsel for the applicant, but merely as amicus curise. 

My answer to the first question, therefore, is that an applica- 
tion filed by a third party, who is a total stranger to the proceedings 
and had no locus standi to invoke the jurisdiction of the court is 
paren bees for bringing the matter to the knowledge of the court; 
esp t in such a proceeding, his counsel should not expect to be 

eard. 

The second question is whether an application in revision 
should be entertained when the person convicted has failed or 
refused to avail himself of the right of appeal allowed by law. 
Section 439(5) provides that where an appeal lies and no appeal 
is brought, no proceedings by way of revision shall be entertained 
at the instance of the party who could have appealed. Thus if an 
accused person fails to avail himself of his right of appeal, the 
Legislature has prohibited his moving the court in revision. It 
would, therefore, be anomalous if an application by the accused 
himself were barred but an application in revision by his relation, 
friend or servant would be entertainable, for such a view would 
enable an accused person to evade the prohibition contained in the 
Sub-section and get an application in revision filed through a rela- 
tion, friend or servant. 

In the view that I take of the character of an application made 
by a third party, namely, that it is merely an information to the 
court, there is not the same incongruity. If an application in revi- 
sion by an accused is barred, an application in revision by every 
one else made at his instigation would be equally barred. I do 
not think that the words "at the instance of the party who could 
have appealed” in Sub-section 5 of Section 439 at all imply that 
a third party can make such an application at the instigation of 
such an accused. 

It was necessary to use that expression so that the Crown or 


the complainant or the court itself may not be debarred. But 


there would be nothing to prevent the court from receiving in- 
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formation or acquiring knowledge from any source whatsoever 
and acting upon it, and this information or knowledge can be 
derived from an application-filed before the court by any one else. 

My answer to the second question, therefore, is that an appli- 
cation in revision would not be entertainable, if the accused has 
failed to avail himself of his right of appeal; but that the court 
can receive information or knowledge from a third party and act 
upon it of its own accord. . 

The tbird question is whether an application in revision should 
be entertained by the High Court when the matter has not first 
been taken to the District Magistrate or the Sessions Judge. 

Obviously the High Court has full jurisdiction to entertain 
any such application, even though the District Magistrate or the 
Sessions Judge has not been approached in the first instance. The 
jurisdiction is concurrent and there is nothing to prevent the 
High Court from entertaining an application direct and exercising 
its jurisdiction. 

At the same time it is quite clear that a practice has grown up 
in this Court to refuse to entertain applications direct, until the 
District Magistrate or the Sessions Judge has been approached. 
This practice is based largely on convenience, and seems to me to 
be sound. The District Magistrate or the Sessions Judge is on the 
spot and easily accessible and the record “can be locally called for 
promptly without any loss of time and without the necessity of 
sending it through the post. The proceedings are also likely to 
be less expensive. The High Court is a superior court and its 
time would not be unnecessarily spent in examining the record and 
in some cases even considering the evidence, when a subordinate 
court has already considered the matter and made its report. Fur- 
ther, the High Court would have the opinion of another court 
before it which would be of help. In practice no great harm is 
likely to be suffered by the accused if he is required to go to the 
District Magistrate or the Sessions Judge in the first instance. 
` When a practice of this kind becomes well-known to the members 
of the Bar in the Mofassil and in the High Court the accused would 
be advised to approach the subordinate court forthwith and not 
attempt to file a revision in the High Court direct. In many cases, 
if the District Magiscrate or the Sessions Judge reports in favour of 
the accused, he need not be represented in the High‘Court, parti- 
cularly when the illegality of the conviction or the severity of the 
sentence is patent. On the other hand, if such a salutary rule of 
practice were not to prevail, there would be a temptation, and 
even an encouragement, to accused persons to come up straight 
to the High Court over the head of the District Magistrate or the 
Sessions Judge concerned, because the latter can only report to the 
High Court and cannot themselves pass an order in favour of the 
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Canemux accused. Many accused persons may, therefore, think it more 
1933  €XPpeditious and much cheaper to come up straight to the High 
—— Court. The High Court would then be flooded with such 

Sramanata applications. 
ae On these grounds it seems that a practice of a long standing 

z Euroa has grown up under which the High Court does not ordinarily 

entertain an application in revision unless the District Magistrate 

Saletan, CJ. or the Sessions Judge has been moved first. 

In Empress of India v. Nilambar Babu’ Spankie, J. remarked: 

Resort to this Court as one of revision’ was premature, and it 
has been the practice, I think, of this Court not to interfere in 

S revision, when the petitioner has neglected to avail himself of the 

ordinary channel of relief below. 

But the learned Judge considered that inasmuch as the appli- 
cation had already been admitted by another Judge and the section 
admitted of his interference it was more conyenient for all to 
dispose of the case. 

In Emperor v. Phul Kuer? Brodhurst, J. held that a petition 
to the High Court for revision, when the Sessions Judge had’ not 

been moved to exercise his powers, was premature, and he rejected 

it. 3 

In Q.-E. v. Janki Prasad’ Straight, J. remarked: 

It has been the invariable practice in reference to applications for 
revision to refuse to revise orders here when the persons’ secking 
‘revision could have obtained relief from a subordinate court. 

The learned Judge was inclined to the view that under very 
exceptional circumstances, a High Court may entertain such an 
application, but preferred not to express any decisive opinion. 

In Matei Lal v. Anant Ram* Brodhurst, J. remarked: 

No doubt there are several rulings to the effect’that a High 
Court will not, under ordinary circumstances, entertain an appli- 
cation for revision, in cases where the Magistrate or the Sessions 
Judge has concurrent revisional jurisdiction with the High Court, 
unless a previous application shall have been made to the lower 
court, 

The learned Judge further remarked that had the attention 
of the learned Judge who sent for the record been directed to the 
omission of the applicant he probably would not have called for 
the record and that had this objection been taken at an earlier 
stage of the proceedings before himself (Brodhurst, J.) he should 
have rejected the application. But as the point was not raised 
until after he had heard a considerable portion of the arguments 
he felt that it would cause additional work, expense to the parties 
and unnecessary trouble to them to allow the objection to prevail. 

In Emperor v. Kali Charan” Banerji, J. held: 


1. L. R 2 AlL 276 * [1887] A. W. N. 105 
* [18881] A. W. N. 132 4 [1890] A W. N: 164 
*[1904] A. W. N. 232 - 
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formation or acquiring knowledge from any source whatsoever Canama 
and acting upon it, and this information or knowledge can be “3 
derived from an application filed before the court by any one else. bias 

My answer to the second question, therefore, is that an appli- Stamsnana 
cation in revision would not be entertainable, if the accused has 
failed to avail himself of his right of appeal; but that the court Eurmon 
can receive information or knowledge from a third party and act 
upon it of its own accord. 

The tbird question is whether an application in revision should 
be entertained by the High Court when the matter has not first 
‘been taken to the District Magistrate or the Sessions. Judge. 

Obviously the High Court has full jurisdiction to entertain 
jurisdiction’ is concurrent and there is nothing to prveent the 

At the same time it is quite clear that a practice has grown up 
in ‘this Court to refuse to entertain applications direct, until the 
Mensoor Husain’s case, remarked: i 

At the same time it is quite clear that a practice has grown up 
in this Court to refuse to entertain applications direct, until the 
District Magistrate or the Sessions Judge has been approached. 
This practice is based largely on convenience, and seems to me to 
be sound. ‘The District Magistrate or the Sessions Judge is on the 
spot and easily accessible and the record can be locally called for 
promptly without any loss of time and without the necessity of 
sending it through the post. The proceedings are also likely to 
be less expensive. The High Court is a superior court and its 
time would not be unnecessarily spent in examining the record and 
in some cases even: considering the evidence, when a subordinate 
court has already considered the matter and made its report. Fur- 

ther, the High Court would have thé opinion of another court 
before it which would be of help. In practice no great harm is 
likely to be suffered by the accused if he is required to go to the 
District Magistrate or the Sessions Judge in the first instance. 
When a practice of this kind becomes well-known to the members 
of the-Bar in the Mofassil and in the High Court the accused would 
be advised to approach the subordinate court forthwith and not 
attempt to file a revision in the High Court direct. In many cases, 
if the District Magistrate or the Sessions Judge reports in favour of 
the accused, he need not be represented in the High Court, parti- 
cularly when the illegality of the conviction or the severity of the 
sentence is patent. On the other hand, if such a salutary rule of 
practice were not to prevail, there would be a temptation, and 
"éven an encouragement, to accused persons to come up straight 
to the High Court over the head of the District Magistrate or the 
Sessions Judge concerned, because the latter can only report to the_ 
High Court and cannot themselves pass an order in favour of the 
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Canona accused. Mahy accused persons may, therefore, think it more ° 
"~~ expeditious and much cheaper to come up straight to the High 


1333 Court. The High Court would then be flooded with such ~- 


SHamasata applications. 
DEn On these grounds it seems that a practice of a long aadi 

Eunoa has grown up under which the High Court does not ordinarily +- 

- entertain an application in revision unless the District Magistrate | 

Salaman, C. J. or the Sessions Judge has been moved first. 

In Empress of India v. Nilambar Babu! Spankie, J. remarked: 

Resort to this Court as one of revision was premature, and it 
has been the practice, I think, of this Court not to interfere in 
revision, when the petitioner has neglected to avail himself of the 
ordinary channel of relief below. 

But the learned Judge considered that inasmuch as the appli- 
cation had already been admitted by another Judge and the section 
admitted of his interference it was more convenient for all to 

* dispose of the case. 

P In Emperor v. Phul Kuer? Brodhurst, J. held that a petition 
to the High Court for revision, when the Sessions Judge had not 
been moved to exercise his powers, was premature, and he rejected 
1t, 

In Q.-E. v. Janki Prasad? Straight, J. remarked: 

It has been the invariable practice in reference to applications for 
revision to refuse to revise orders here when the persons seeking 
revision could have obtained relief from a subordinate court. 

The learned Judge was inclined to the view that under very 
exceptional circumstances, a High Court may entertain such an 
application, but preferred not to express any decisive opinion. 

In Matai Lal v. Anant Ram* Brodhurst, J. remarked: 

No doubt there are-several rulings to the effect that a High 
Court will not, under ordinary circumstances, entertain an appli- 
cation for-revision, in cases where the Magistrate or the Sessions 
Judge has concurrent revisional jurisdiction with the High Court, 
unless a previous application shall have been made to the lower 


court. 

The learned Judge further remarked that had the attention 
of the learned Judge who sent for the record been directed to the 
omission of the applicant he probably would not have called for 
the record and that had this objection been taken at an earlier 
stage of the proceedings before himself (Brodhurst, J.) he should 
have rejected the application. But as the point was not raised 
until after he had heard a considerable portion of the arguments 
he felt that it would cause additional work, expense to the parties 
and unnecessary trouble to them to allow the objection to prevail. | 

In Emperor v. Kali Charan® Banerji, J. held: ~- 
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-It is not the practice of this Court under ordinary circumstances, 
to entertain an application for revision where another court has 
concurrent jurisdiction with this Court, unless a previous appli- 
cation has been made to the lower court. 


As no application had been made to the Sessions Judge in that case 


t 


he declined to entertain the application and dismissed it. 

In Shafagat Ullah v. Wali Ahmad Khan’, Knox, J: agreed 
with the observations made by Banerji, J. in Kali Charan’s case 
discussed above. No doubt he observed that he could well con- 
ceive of circumstances which might require that this Court could 
depart from its ordinary rule. The learned Judge did not suggest 
any specific circumstances, but considered that the mere fact that it 
would save unnecessary distress to the applicant to hear him in the 
High Court rather than to send him to get the relief he seeks from 
the Sessions Judge was not any special cigcumstance at all. 

In Emperor v. Mansoor Husain" Piggott, J. remarked: 

I am fully aware that there is a rule of practice in this Court, 
according to which the court ordinarily refuses to entertain an 
application for revision where the applicant might have gone ‘n 
the first instance to the Sessions Judge or to'the District Magis- 
trate. I believe this rule to be a very reasonable one and one to 
be observed in the interests of justice. 
The learned Judge proceeded to point out why such a rule was 
advisable and remarked: - 
I am further of opinion that, if such a rule of practice is once 
laid down, it ought to be enforced evenly and without making 

_ Capricious exceptions in favour of particular applicants. 

Nevertheless the learned Judge in that case made an exception 
to the general rule of practice, because in that case there had been 
an appeal to the District Magistrate and he considered that the 
enforcement of the rule would encourage interference on the part 
of the Sessions Judge with orders passed by the District Magistrate 
in the exercise of his appellate jurisdiction. But when a District 
Magistrate, even when sitting as a Court of appellate jurisdiction, 
is a criminal court inferior to that of the Sessions Judge, it -is not 
at all clear why a Sessions Judge’s interference is undesirable. 

In Mannu v. Emperor? the same learned Judge remarked: 

In admitting the application I seem to have overlooked, or con- 

doned the omission of Mannu to apply in the first instance in 

revision either to the Sessions Judge or to the District Magistrate. 
But as in that case the questions raised had been fully argued out 
before him and on the merits he was inclined to reject the applica- 
tion, the learned Judge proceeded to-deal with the matter on its 
merits and dismissed the revision. . | 

In Sharif Abmad v. Kabul Singh’ Mears, C. J. and Banerji, J., 
efter quoting with approval the observations of Piggott, J. in 
Mensoor Husain’s case, remarked: 
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Now there is a broad understandable general rule which in the 
opinion of the learned Judge should apply to-ell cases. Weare 
of opinion that that should be the practice.. ei 
The learned Chief Justice went on to lay down: 
We think that there should be one general, uniform rule of prac- 
tice, covering ail cases of revision, because the position of a 
District Magistrate or Sessions Judge is not that of a mere automa- 
ton even in cases where he cannot grant the relief he is asked. He 
has power to reject, and in cases which are clearly unsustainable 
a rejection by him does, ao doubt, in some cases, have the result 
that the matter is not subsequently pursued to the High Court. 
He also, in every case which comes up to this court sets out the 
circumstances and records his opinion, and we regard that as a 
matter of importance and value to this court. We therefore hold 
that as far as the practice of this Court is concerned, an application 
to the lower court should be considered an essential step in the 
procedure; and that should be so where the District Magistrate or 
Sessions Judge has power to grant the relief or not. In future, 
therefore, failure on the part of the applicant to submit his appli- 
cation to the lower court will operate as a bar to the application 
being entertained by this Court. 
After ee laid down the practice in such strong terms which 
would be applicable to all cases and which should be followed, the 
Bench entertained the application and actually set aside the 
conviction, 
In Narain Prasad Nigam v. Emperor"? this question arose and 
was not decided and the application was summarily dismissed 


_ without the record being called for. 


In Nathe Singh v. Emperor™ Kendall, J. following the rulin 
in Sharif Abmad’s case held that so far ae che practice of the High 
Court on the criminal side is concerned an application to the lower 
court should be considered an essential step in the procedure. The 
learned Judge accordingly dismissed the application at that stage. 
Similarly in Subbraj Singh v. King-Emperor™ the same learned” 
Judge held that a previous application for, revision should be consi- 
dered an essential step in the procedure, and considered that there 
was no support for the view that it was unnecessary to make an 
application to the lower court when the revision was an appellate 
order of the District Magistrate. 
In Jadunandan Misra v. Sheopabal® Dalal, J. held: 
It has been the settled practice of this Court to refuse to hear an 
application for revision even after an ex perie admission of the 
application when the applicant has not first applied to the District 
Magistrate or to the Sessions Jud 
The learned Judge further ane i 
When a settled practice has been observed in this Court for at 
least 8 years it is not advisable to vary it though there may not 


be any rule of statute law on the subject. 
"20 A L J. 909 ™ [1927] A L R. AlL 829 
™[1927] A. L R. AIL 834 [1929] A. L R. AIL 272=27 A. L. J. 514 
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Apparently the attention of the learned Judge was not drawn to 
the fact that the practice had existed for a very much longer 


od. 

In Girdhari Lal Agarwala w. King-Emperor'* Mears, C. J. and 
Sen, J. entertained an application filed by a third party against the 
conviction of Pandit Moti Lal Nehru and Dr. Saiyid Mahmood. 
Mears, C. J. and Sen, J. entertained the application and interfered 
with the order but as there is no reference to be found in the 
judgment to the previous judgment passed by the learned Chief 
Justice sitting with Banerji, J. in. Sherif Abmad’s case it may be 
presumed that the Government Advocate did not raise any such 
objection. 

In Balkrishna Sharma v. K.-E. I remarked: 

No doubt it is the general practice of this Court not to entertain 

2 revision when the applicant could have gone to the subordinate 

court of the District Magistrate or the Sessions Judge. 
I also pointed out that, of course, a settled practice does not oust 
the jurisdiction of the High Court. I referred to the cases where 
such a practice had been laid down and also to two cases where 
such applications had been entertained and then considered that 
the case before me was “distinguishable.” The case was under 
Section 124A I. P. C. where an appeal from an order passed by the 
District Magistrate who was trying the.case, would have lain direct 
to the High Court. It is true that an application in revision 
could legally have been made before the Sessions Judge, but as an 
appeal would have lain to the High Court a revisional application 
to the sessions court did not appear to me to be indispensable. In 
view of the fact that the rule had in some exceptional cases been 
departed from I considered that in that case the rule should not be 
enforced, as the application had already been admitted and the 
record sent for by another learned Judge. 

In Mobsmmad Hashim v. Notified Area, Moghalsarai’ 
Bajpai, J. held: 

There can be no doubt that in this Court there has grown a 
practice that an application in revision to the lower court is an 
essential step in the procedure and failure on the part of the appli- 
cant in this respect operates as a bar to the application being 
entertained by this Court. 

The learned Judge referred to some of the cases which have 
already been discussed above and then laid down that an order of 
admission made by a Judge of the High Court, ex parte, will not 
be sufficient to take the case out of the operation of such rule of 
practice. He considered that the salutary effect of the rule would 
to a great extent be reduced if the application were entertained 
merely because the record had been called for by an ex parte order. 
The learned Judge accordingly considered himself precluded from 


u [1930] A L T. 1535 771932] A. L J. 39 
-™ [1933] A L. J. 119 
134 
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Canar entertaining the application at that stage and dismissed it. 


on In a recent case of B. N. Basu v. King-Emperor'™ Kendall, J. 
_"" after pointing out 
SHATLABALA I think it must be taken still to be the invariable practice of the 
Devi court to refuse to entertain applications in revision where there 
a = are no special circumstances, 


—— Considered that there was a special circumstance in the case before 
Sulemen, C.J. him inasmuch as the application had been made by an outsider to 
the proceedings. 

It is therefore quite clear that there is a great preponderance 
of authority in favour of the existence of the practice of not to 
entertaining a revision filed in the High Court direct, though no 
doubt in some cases the practice was departed from on special or 
exceptional grounds and in most of these cases the High Court did 
not consider the objection fatal after the application had been 
admitted and the record called for. In my opinion when an appli-. 
cation is presented before an application Judge, he should in accord- 
ance with the practice of this Court refuse to entertain it if the 
District Magistrate or the Sessions Judge has not been previously 
approached, unless there are very special reasons why the applicant 
should not have gone to the District Magistrate or the Sessions 
Judge in the first instance. But after the application has been 
entertained and the record called for, the technical objection must 
cease to have force. ‘The ultimate dismissal of the application on 
this preliminary ground after the case has been pending in this 
Court for a long time may be highly prejudicial to the applicant. 
I have no doubt in my mind that in view of the long series of 
rulings quoted above the existence of such a practice is fully estab- 
lished and it is our duty to give effect to such a practice. Failure 
to observe it would cause unnecessary confusion and uncertainty 
in the mind of accused persons, who would not know whether 
they should come direct to the High Court or first go to the 
District Magistrate or the Sessions Judge. At the same time, as a 
rule of practice cannot have the force of law and cannot, of course, 
override any statutory enactment, an order passed by a High Court 
Judge, contrary to this practice, cannot possibly be illegal, parti- 
cularly if the judge considers that the case before him is of a 
very exceptional nature which justifies a departure from the rule. 
But I must point out that if exceptions are continually added to 
the rule, the rule itself would be nullified and uncertainty 
introduced, 

This being the practice as regards the applications in revision 
made by accused persons, I think that the same rule of practice 
must apply to an application filed by a third party, for he is trying 
to move the court for the same purpose though in an indirect way. 


Just as a stranger to the proceedings can bring the facts to the 
Rev. No. 106 and 107 of 1933, decided on May 29, 1933 
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knowledge of the High Court, he can in the same way bring the 
facts to the knowledge of the District Magistrate or Sessions Judge. 
In my opinion there seems to be no good ground why he should 
not go to the subordinate court in the first instance. Indeed, it 
seems to me that there are greater grounds for enforcing the rule 
against him because he is a third party and is not likely to be so 
well acquainted with the facts of the case as the accused himself. 
Or it may be a case where the bringing of the facts to the notice 
of the High Court would result in an enhancement of the sentence 
and it might haye been on account of such fear that the accused 
himself did not think it fit to come up to this Court. In my 
opinion the cases in which it was suggested that the fact that a 
third party is filing the application is in itself an exceptional cir- 
cumstance, did not lay down the correct law. 

My answer to the third question is that, in observance of the 
well established practice of this Court, neither an application in 
revision by an accused nor an application by a third party for the 
purpose of informing the High Court, should be entertained, unless 
there are special reasons why the applicant should not have gone 
to the District Magistrate or the Sessions Judge in the first instance; 
but if a Judge on very special grounds decides to intervene, he 
cannot be said to be acting illegally although it may be contrary to 
our practice. Once the application has been admitted and the 
record called for, such an objection should not be entertained. 

The remaining three questions can be considered together. 

The learned Assistant Government Advocate has drawn our 
attention to the case of Har Narain Prasad v. K.-E.*® in which 
Lindsay, J. considered that a person who applied to this Court 
and was allowed out on bail, but afterwards broke his bail, was 
not entitled to be heard. The learned Judge refused to hear his 
counsel in revision. In Narain Prasad Nigam v. Emperor” 
Stuart, J. observed that the High Court should be loathe to inter- 
fere on behalf of a person convicted in a criminal case if that 
person is an adult and of ordinary intelligence when that person 
himself, in no way contests the propriety of his conviction. ‘The 
learned Judge regarded a request to look into the matter on behalf 
of persons who refused to recognise the authority of court, as 
creating a somewhat amazing situation. 

It seems to me that the mere fact that an accused in the 
Magistrate’s Court refused to take part in the proceedings before 
him or stated that he had nothing to say in defence should not pre- 
vent a revision from his conviction from being heard. There is an 
obligation on the High Court to superintend and supervise the 
subordinate criminal courts and to see that orders of conviction 
passed by such courts are not illegal and contrary to law. If the 


illegality of a conviction is brought to our notice, there should not 
[1923] A L R. All 327 ™20 A L. J. 909 
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be a refusal on our part to interfere merely because the accused con- 
cerned is quite content with the order and does not wish to 
challenge it or because he had no objection to his being prosecuted 
and convicted. In this view I can see no unfairness to the Magis- 
trate merely because certain new grounds are urged in revision 
which were not placed before him. It is the duty of every 
Magistrate to see for himself that he proceeds according to law and 


‘ that his order is not illegal. He is not exonerated from this liability 


merely because the accused is silent. There is no additional duty 
in this respect cast upon the accused at all. It also seems to me 
that although we have a discretion not to interfere, a refusal to 
intervene on the mere ground that the accused had some sort of a 
scrupulous objection to invoke the jurisdiction of the Magistrate’s 
court or of this Court would be more in the nature of vindictive- 
ness than administration of justice. However willing an accused 
may be to submit to the sentence and however reluctant he may 
be to move this Court, I would have no hesitation in setting aside 
his conviction if I were satisfied that the conviction was illegal. 
I do not think that my acting in such a way would in any sense 
be derogatory to the dignity of the High Court. Indeed, I con- 
sider that it would be upholding its dignity and maintaining the 
high traditions of this Court, if in spite of the accused’s refractori- 
ness I were to interfere. Even where an accused has been guilty 
of i contempt of court, I would punish him separately for such 
contempt but would not on that account yphold an illegal con- 
viction of his. I would accordingly answer the last three questions 
by saying that these create no serious obstacles in the way of the 
High Court’s interference. 

The last question in this revision is whether the All India 
Congress Committee, of which the accused was an accountant, 
as distinct from its Working Committee, had also been declared 
to be an illegal body by any Government notification. ‘There 
is no evidence on the record to show this. On the other hand, 
the Assistant Government Advocate has conceded before us that 
the All India Congress Committee had not in fact been declared 
to be an illegal body up to the time of the accused’s arrest. 


As a learned Judge of this Court entertained the application 
and acting upon the knowledge derived therefrom, called for the 
record, and even admitted the accused to bail, it is too late 
for the Crown counsel now to object that the applicant should 
have first gone to the District Magistrate or the Sessions Judge. 
This High Court has already decided to act in the exercise of its 
Revisional Jurisdiction, and however much I may think that the 
fact that a third party was applying was in itself not any excep- 
tional circumstance to take the case out of the rule, I must hold 
that we should not now refuse to interfere when we are satisfied 
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that the conviction is illegal. 

I would accordingly in the exercise of my revisional powers 
under Sec. 439 Cr. P. C. set aside the conviction and the sentence 
= acquit the accused. He would not then surrender to his 


MUKERJI, J.—One Bisheshwar Prasad Sinha has been con- 
victed under S. 17 (2) of the Criminal Law Amendment Act and 
has been sentenced to 18 months imprisonment and payment of 
a fine of Rs. 200. He did not take any part in the proceedings 
before the Magistrate who convicted and sentenced him. He did 
not file any appeal. His mother has come forward with this 
petition before the High Court alleging that the conviction is 
wholly illegal and that this Court should set the same aside. 

A learned Judge of this Court admitted the petition and 
directed that the convicted person should be let out on bail, and 
accordingly Bisheshwar Prasad is out of jail. 

The rule issued by the learned Judge who admitted the peti- 
tion came for hearing before another learned judge, and on behalf 
of the Crown seferal preliminary points were urged as being in 
bar to the hearing and granting of.the petition. The matters raised 
for the consideration of the court being important, the case has 
been laid before a Full Bench. 

I will take the points urged serially. The first point is whe- 
ther the High Court should entertain this petition, having been 
made by a party who is an outsider to the proceedings sought to 
be revised, having special regard to the fact that Bisheshwar 
Prasad was a ‘Congress man’ and refused to take part in the pro- 
ceedings before the Magistrate. 

Point-No. 1.—This point involves a consideration of several 
matters of utmost-importance. It is really composed of two por- 
tions; the first is whether a person who is not a party to the 

iminal proceedings may file an application in order to move the 
court to take action under S. 439 of the Criminal Procedure Code. 
If we read S. 439 carefully, we shall find that the law speaks of 
the powers of the High Court and of those powers alone. These 
powers are to be exercised by it, whenever it thinks fit to do so. 
The High Court need not consider a petition simply because it 
is made by a to the proceedings. The powers given may 
be exercised whenever the facts calling for the exercise of them 
are brought to the notice of the court, it matters little how the 
facts are brought to its notice and who brings them to its notice, 
with one exception and it is this. Where an appeal lies and the 
party applying for revision could Have appealed and has failed 
to appeal, the court is told not to move at the instance of that 

party. The language of this exception is wide and it cannot be 

argued with any force that because the convicted person has not 
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appealed and as the Court would not move at his instance, it 
should not move at the instance of a third party and for his 
benefit. It is not correct to say that Sub-section (5) which con- 
tains the rule was devised to punish the convicted person, who does 
not appeal. This interpretation would imply that the legislature 
was revengeful. The Sub-section (5) would apply to the Crown 
as well. Suppose there is an acquittal by a magistrate, in a case 


' in which the offence was triable only by Court of Session. The 


Crown can appeal against the acquittal, and suppose it does not 
file an appeal, Sub-section (5) of S. 439 would debar the Crown 
from moving the High Court to consider the acquittal on its 
revisional side and to order a retrial. But if the matter be brought 
to the notice of the High Court, it would dismiss the application ^ 
of the Crown but would, at least it may, take up the matter of 
its own accord and direct a retrial, after setting aside the acquittal. 
It would be clear from the illustration given above that the rule 
is not based on an idea of revenge or punishment. ‘The object of 
the rule is to induce the party who could appeal to avail himself of 
the larger remedy. 

The Crown is the protector of its subjects jad therefore would 


„see that no innocent person, being its subject, shall suffer and that 


no subject shall suffer a larger sentence that it is just and proper. 
This duty and privilege of the Crown is entrusted to the High 
Court and this is the reason for conferring on it the large powers, 
both under the Government of India Act, S. 107 and the S. 439 
Cr PG, 


- In this particular case before us, the Crown counsel has 
admitted that the conviction is illegal. It would then be the 
duty of the court to interfere, it being immaterial—it being abso- 
lutely immaterial—for the purpose ae gives the information on’ 
which the court is ‘to act. 


It has been said that the High Court should not encourage 
these third party applications. This idea is based on a misconcep- 
tion of the duties of the High Court. The High Court is not 
intended for general administration of the country and cannot 
be guided by matters of Policy. Let there be no illegal convic- 
tions and no too severe punishments and the High Court will not 
interfere. The High Court’s duty is to see that the Criminal 
Law is properly administered. It does not make the law, nor 
does it dictate the policy of the law. It takes the law as it stands 
for the time being, and administers it and sees that courts under 
its subordination administer the law properly. ‘The legislation has 
not so far declared that illegal convictions shall stand unless the 
convicted persons themselves move for the setting aside of the. 
conviction. If that be so, no question of encouraging or discourag- 
ing these ‘third party application’ can arise. Let the High Court 
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stay its hand and say that it will not interfere, and lower courts 
will cease to fear the wholesome superintendence of the 
High Court. No body will argue that illegal convictions tend 
to good administration of the country, or that unless too severe 
sentences are inflicted administration will be impossible. Even if 
this were so, it would be for the legislature and legislature alone 
for altering the law, and the High Court will, with equal impar- 
tiality, administer the law, whatever it may be. 

~ For the reasons given above I am of opinion that the third 
party applications are quite legitimate things and they have been 
accepted as legitimate in several other High Courts, such as the 
Lahore High Court, Chief Court of Oudh, See. A. I. R. (1930) 


Oudh 497, (1931) Lahore 145 and 97, (1932) Lahore 364, 559 


and 613. 

The next question is whether the fact that the convicted 
person took nd interest or part in his trial should be as good ground 
for our non-interference. I would- without hesitation answer 
the question with a ‘No.’ The High Court will interfere only 
on the evidence as it stands unless a good case is made out 
for further inquiry, either for the benefit of the prosecution or 
for the benefit of the accused person. If the conviction on the 
tace of the record can not stand, it will not do to say that it should 
stand simply because the accused person did not take part in the 
proceedings. Taking no part in one’s prosecution has not yet 


been made an offence for which a man is to be punished, on a charge _ 


otber then ‘not taking pert in the proceedings’ Whether the con- 
victed person is a Congress man or whether he is a Communist or 
a Jew is a question which does not legitimately arise before a court 
of justice. The only relevant question is, ‘has he committed the 
offence? If he has he may be the most ‘Anti-Congressman’, if 
it be permissible to coin such an expression, yet he will be punished. 

I hold that the considerations mentioned in the first question 
do not arise, and the-High Court will interfere if a proper case 
be made out. 

Point No. 2.—The next point is that the convicted person 
has not appealed and we should or not intervene. 


We are precluded to intervene at the instance of the convicted. 


man himself—S. 439 (5) Cr. P. C. But there is no bar to the 
High Court acting on its own information or when the informa- 
tion is supplied by a person other than the accused person. No 
body, even the convicted person, has the right to have the question 
of his conviction taken up on the revisional jurisdiction of the 
court. Under S. 439 his application stands on the same footing as 
the application of a third party. I am of opinion that there is no 
bar. 


Point No. 3,—The third point is concluded by authorities in 
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this court. Numerous cases have laid down that in the first 
instance a party applying in revision should approach either the 
District Magistrate or the Sessions Judge, before he comes to the 
High Court. The rule is one of practice and is based on sheer 
convenience to all, especially to the High Court. If the appli- 
cant went to one of the courts below, many cases where there are 
no merits, would be never brought before this court. Where a 
court below reports a case for the orders of the High Court, the 
High Court’s work will be easier. Hence it has been said that 
ordinarily, the High Court would not entertain an application in 
revision unless the applicant has approached one of the two sub- . 
ordinate revisional courts. This rule would apply as much to a 
person who is a party to the proceedings sought to be revised as to 
a person who was no party, as in this case. But in exceptional cases 
the High Court may entertain an application made direct to it. 


Where one of the judges, in exercise of his revisional power, 
has admitted an application and has sent for the record, it is not 
open to another judge of the same High Court to dismiss the 
application on the ground that the application should never have 
been admitted. The simple reason is that all the judges have 
equal power and in these matters one judge does not sit in appeal 
against the judgment of another judge. In civil case, for example, 
when a judge has ordered notice to issue to the respondent, no 
judge would say that the notice should not go and the appeal 
should be summarily dismi 

The proper procedure, consistently with the practice mention- 
ed will be this. I mention it for the guidance of the member of 
the bar and the litigants in appeal general. 

When an application in revision is brought before the peti- 
tion judge, the applicant would be asked whether he had been to 
either the District Magistrate or to the Sessions Judge. If he says 
‘no,’ and if he do not give any satisfactory explanation as to why 
he should not go to either of the courts mentioned, the application 
would be rejected then and there. This would be no bar to the 
applicant going before the District Magistrate or the Sessions Judge 
and making an application there; nor will this order of the High . 
Court be a bar to the applicant’s coming up again, if the District. . 
Magistrate or the Sessions Judge’s order has failed to give him . 
satisfaction. l 

If, however, the judge taking the petition on some special 
ground stated in the petition, og disclosed by the applicant or his 
counsel decides to exercise the revisional power of the High Court 
the petition will be admitted and notice will issue to the Crown or 
the plaintiff or to both and the case would be heard, on the merits, 
before the same judge or any other judge. It would not be open. 
to the judge, who hears the application on the merits, to reject the. 


— 
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application on the ground that the applicant did not go before the Canara 
District Magistrate or the Sessions Judge. as 
Some question has beeh raised as to whether a third party, — 
who makes an application to the court on its revisional side and sar tan 
thereby brings some information to the court with a view to its Š 
acting upon it, should be heard by counsel. No hard and fast Exomon 
tule can be laid down on the point. If the judge hearing the yp) J 
application thinks that it would be more convenient for him to Gi 
. þear the counsel than to examine the record alone or with the aid 
of a Government counsel, he would be at liberty to hear the appli- 
cant’s counsel. No body has a right in a revision case to be heard 
by counsel whether he be an accused person himself or a third party 
or whether it be the Crown itself. All stand on the same foot- 
ing—see Section 440 of-the Criminal Procedure Code. It follows 
that a third party, who is bringing up some facts for the informa- 
tion of the court, can not insist on his counsel being heard. Indeed, 
he can not even expect that his counsel would be heard. 
Point No. 4.—Point No. 4 is whether it is fair to the trial 
magistrate to interfere with his decision on grounds that could be 
but were never brought to his notice during the course of the 
trial. No question of fairness to the trial court arises at all. It 
has been held by their Lordships of the Privy Council that a 
question of pure law which maybe decided on the materials 
already on the record may be taken for the first time even in the 
Privy Council, although it has not been taken in any of the courts 
in India. Higher courts exist to correct the errors of the lower 
‘courts, and judges, whether they be of higher courts or lower 
courts, must be above the idea of their prestige suffering by the 
reversal of their judgments. Courts and officers of the court 
exist for the people and it is not the case that the people exist for 
the courts and the officers. My answer to the question is that no ` 
question of fairness arises, and, therefore, the application should 
. be heard. 
' "Point No. 5.—The fifth. point is whether this court should 
send for the records from the record room of the magistrate and 
take the trouble of satisfying itself as to the legality of the con- 
~ viction when the convicted person has scrupulous objection to 
- invoke the jurisdiction of this court. I have already answered this 
question, in answering question No. 1, and my answer is that it 
is the duty of the High Court to see that criminal law is properly 
administered by itself and courts subordinate to it. 
l Point No. 6.—Point No. 6 is whether the revisional jurisdic- 
:. tion of the court may be exercised when the convicted person is 
` ín ‘contempt and refused to answer questions put by the trial 
- magistrate. I have already stated that, refusal to take part in ones 
_ ‘dwn trial is not an offence, and a man can not-be punished on that 
fe: | > ae ee j : 
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Cammur account, on the law as it stands at present. If a man before the 

court has committed a criminal contempt of it, he may be punish- 

_._— ed for that, but his refusal to answer questions of the court can 

Sramamara not justify his conviction or justify inactivity on the part of the - 

Devt High Court, where it is brought to its notice that the conviction ` 

Eurmor 18 illegal. As I have said, it is the special anxiety of His Majesty 

—— and his government that no innocent person shall suffer, or that 

Mukeri, J. oo subject shall suffer more than his guilt justifies. Any order 
that goes beyond this, any order which amounts to an illegal con- 
viction or any order that amounts to a too severe sentence may 
be set aside by the High Court and will be set aside by it when the 
matter is brought before it. ; 

For the foregoing reasons, I agree with my Lord the Chief 
Justice that the application-should be accepted, the conviction 
and the sentence should be set aside and Bisheshwar Prasad Sinha 
should be acquitted. He being on bail, should not be called on 
to surrender. 

King, J. Kine, J.—I concur in the order proposed and in the main 
conclusions arrived at by my learned brothers but think it advis- 
able to state my own views briefly. ne 

Question No. 1.—The chief question is whether this Court ~~ 
should exercise its revisional jurisdiction at the instance of a person 
who is a total stranger to the proceedings. My opinion is that this 
court can do so, and should do so if it considers that the exercise 
of its revisional powers is called for. If a person has been illegal- 
ly convicted, it is open to any one, even to a total stranger to the 
proceedings to move the High Court to set aside the illegal con- 
Viction in the exercise of its revisional powers. If the stranger 
moves the court by a formal written request presented to the Court, 
then his request is an application for criminal revision. The court 
can take action on it just as it can upon a similar application 
presented by the convict or his counsel. Under S. 439 the High 
Court can take action suo mots, without any formal application 
or request of any kind made by any one. The court can also take." 
action in the case of any proceeding “which otherwise comes to its ` 
knowledge.” If a proceeding comes to its knowledge by means of 
an application presented by a stranger, the court can undoubtedly 
act under S. 439, and-in my opinion should so act if good cause 
is shown. If good cause is shown for interference.with a proceed- 
‘ing, it is immaterial who brings the proceeding to the notice of 
the court. N ‘ 

The mere fact that the convict'is a Congress man who took’ ` 
no part in the proceedings before the Magistrate is, in my opinion,. ` 
not a valid reason for refusing to exercise revisional powers if their’ 

- exercise is called for on the merits of the case. The court has dis- . 
cretion to take action under S. 439 but its discretion should be exer--  - 


- 
« 
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cised judicially, It is impossible to lay down any general rule whe- 
ther a court should, or should not, take action under S. 439. Each 
_ Case must be considered and decided on its merits, 


A subsidiary question arises whether a stranger who applies to 

the High Court in revision should be heard either personally or by 
counsel. It is quite clear that he has no right to be heard either 
_ personally or by counsel (S. 440). He cannot be in a better posi- 
tion, in this respect, than the convict himself. I think no general 
rule can be laid down. It is a question for the court to decide as 
it thinks fit. It is a general rule of practice in this Court to heac 
an ‘accused person or his counsel in court if he expresses his desire 
to be heard. The same practice would not necessarily apply to a 
mere stranger. J agree with the Hon. C. J. that a stranger should 
not expect to be heard by counsel. 

Question No. 2.—When a convict has failed or refused to 
appeal then no proceedings by way of revision can be entertained 
at his instance; S.439(5). This rule of law does not bar revisional 
proceedings at the instance. of a stranger. It seems anomalous 
that the convict cannot move the court himself, but a stranger can 


> “do. so for his benefit. The convict is thus able to do indirectly 


what he cannot do directly. Of course if it could be proved that 
the stranger acted under the orders, or at the instigation, of the 
convict then the bar would operate; but it would rarely be possible 
to prove such orders or instigation. I think that applications by 
strangers on behalf of convicts who could not apply personally or 
by counsel, amount to an evasion of the intention of the legisla- 
ture. If it is an evasion, then it would be easy for the legislature 
to step in by amending the language of S. 439(5). As the law 
now stands I think revisional proceedings at the instance of a 
stranger are not barred although they would be barred at the 
instance of the convict himself. J think the court should be re- 
luctant to interfere when the convict has not appealed, but should 
.not refuse to interfere when the conviction is clearly shown to be 
` illegal. i 

$ en No. 3.—In view of the long settled practice of 
this Court I would answer this question in the negative. I regard 
our rule of practice as salutary and reasonable, and its observance 
as 2 matter of great importance. The application to this Court 
should not be entertained unless some valid reason is shown for not 
applying to the District Magistrate or Sessions Judge in the first 


- - instdnce. The mere fact that the application is by a stranger is 


- not valid reason. In my opinion a stranger can apply to the Dis- 
trict Magistrate or Sessions Judge to take action under S. 435 just 
as well as he can apply to the High Court to take action under 
S. 439. . 

-v “The question. then arises whether the application to this Court 
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should be rejected, on the ground that the applicant, has failed 
to approach the District Magistrate or the Sessions Judge in the 
first instance, even after it has been admitted by an ex parte order 
passed by a Judge of this Court. I think the answer should be 
in the negative. It may be presumed that the Judge who admitted 
the application was aware of the rule of practice but decided 
that special grounds had been shown for making an exception to 
the general rule. For this reason the question of enforcing the 
general rule of practice should not be reconsidered after the appli- 
cation has been admitted. 


In the present case the application’ has not merely been 
admitted and the record summoned. The accused has also been 
released on bail. ‘The case has been partly argued before a single 
Judge and fully argued before a larger Bench. The Assistant 
Government Advocate has further admitted that the “All India 
Congress Committee” has not been declared an unlawful associa- 
tion. On the charge framed the accused was therefore not guilty. 
In these circumstances I think it would be unreasonable to refuse 
to exercise our revisional jurisdiction. 

_ Question No. 4.—No question of fairness to the Magistrate 
arises. No blame whatever attaches to him. The accused has 
only’ himself to thank for his conviction, because he failed to point 
out the distinction between the “Working Committee” and the 
“All India Congress Committee”. The: only matter for regret 
is that public funds have unnecessarily been spent on keeping the 
accused in jail, and that the time of this Court has been wasted in 
hearing this application. 

Question No. 5.—It is not clear that the accused denies the 
jurisdiction of this Court. The mere fact that the accused did 
not himself apply to this Court is no valid ground for refusing 
to set aside an erroneous conviction. Having failed to appeal, 
the accused could not successfully apply to this Court himself. 

Question No.°6.—The accused did not adopt any contemp- 
tuous or insulting attitude towards the Magistrate. He merely 
stated that he did not wish to cross-examine or to take any part 
in the proceedings and that he wished the case to be decided 
promptly. This is no valid ground for refusing to set aside an + 
illegal conviction, but I think it would bea ground for refusing 
to interfere unless the illegality were admitted or perfectly clear 
upon the face of the record. | : > 
By THE CouRT:— 


We set aside the conviction of the, accused and acquit him. 
He need not surrender to the bail. 


Conviction quashed 


A. I. J. BR. HIGH COURT 1079 


ANIS BEGAM AND OTHERS (Defendants) 
versus 


MALIK MUHAMMAD ISTAFA WALI KHAN (Plentiff)* 


Mobemmaden Law—Marriege—Consummation of —Prompt dower unpaid 
—Sutt for restitution of conjugal rights—Wheiher maintainable— 
Courts discretion to make decree conditional—Husbend contracted 
ilicit connection with maid-servent—Wife illtrested—When wife 
justified in refusing to go end live with him unless certain conditions 
fulfilled. 

The absolute right of a Mohammedan wife to insist on the pay- 
ment of the whole of the prompt portion of her dower before 
“estitution of conjugal rights (except when the husband wants 
to take her out on a journey to another town) is lost after the 
consummation of the marriage, unless the consummation took 
place when she was a minor or of insane mind so as to be incapable 
of giving consent. 

Abdul Qadir. v. Sslima, I. L. R. 8 All. 149 followed. 

There is no absolute right in a husband to claim restitution of 
conjugal rights against his wife unconditionally; the courts have 
discretion to make’ the decree conditional on the payment of her 
unpaid dower debt or to impose other suitable conditions considered 
just, fair and necessary in the circumstances of each case. 

Irfan AH v. Bhagwant Kishor, [1929] A. L R. All. 180 (187), 
Webid Ali Khen v. Sakbewat Ali Kben, 15 O. C. 127, Kunhi v. 
Moidin, I. L. R. 11 Mad. 327, Hijaben v. Sher Kben, 19 A. L. J. 
880, Rei Hense v. Abdulla Mustafes, I. L. R. 30 Bom. 122, 
Musshee Buzloor Rabmen v. Shems-ul-nissa Begem, 11 Moo. L A. 
551 (622) referred to and discussed. 

A marriage cannot be regarded as purely a sale of her person 
by the wife in consideration for the payment of dower. 

The Tahbzib is igan there being any absolute right of refusal 
in the wife. 

The proper course is to abide by the opinions which have been 
adhered to in the commentaries of recognized authority in India 
and not to decide the point on any general rule of interpretation 
based on the majority of votes of the encient jurists. 

After the marriage had been consummated, the wife stayed 
eway from her husband’s house at her own instence and refused 
to ceturn through fear of life and honour as the husband had 
contracted illicit connection with a maid-servant and illtreated his 
wite. The latter sued for dower, which was not excessive and within 
the means of the husband, and she obtained a decree inspite of 
contest. Subsequently the husband sought restitution of con- 
jogal rights. Held (1) that the husband should be called upon 
to pay the dower debt before he had possession of his wife; 


(2) that the wife was fully justified in refusing to go and live . 


*F. A. 234 of 1931 
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with her husband so long as there was no undertaking not to 

keep any mistress in the house; she could go to live with him only 

if a separate house was given to her, maintenance allowance was 

paid and she was allowed to keep in the house, according to her 

choice, one male and one female servant to protect her safety. 

The husband was also not to allow any other woman to live in his 
house to whom the wife objected. 

FIRST APPEAL from a decree of Basu Ray RAJESHWAR 
SAHAI, Subordinate Judge of Bareilly. 


_ G. S. Pathak for the appellants. 

K. N. Katju and A. M. Khwaja for the respondent. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of 
a suit for restitution of conjugal rights. The plaintiff alleged 
that the parties were married in 1903 and the defendant No. 1 
was sent to the plaintiff’s house in October 1926 and began to 
live with him as his wife and gave birth to a daughter; but that 
about two years ago the other defendants took her away from the 
plaintiff’s house to their own house for a week under the pretext 
of attending a ceremony; that, when after the expiry of the week, 
the plaintiff went to bring his wife, the defendants made excuses 
and ultimately refused to send her although they sent the plaintiff’s 
daughter to the plaintiff’s house. He accordingly prayed that 
the defendant should be ordered to come to the plaintiff’s house 
and that a perpetual injunction should be granted against the 
other defendants from interfering with the defendant No. 1’s 
returning to the plaintiff’s house. 

The defendant No. 1 in her written statement asserted that 
the plaintiff became immoral and contracted illicit connection with 
one Mt. Hibia who was kept in the same house and at her instiga- 
tion the plaintiff began to ill-treat the defendant and ultimately 
turned her out of his house. She did not admit the paragraph 
containing the allegation that the daughter was sent to the plaint- 
iff’s house afterwards. She pleaded that when the plaintiff 
neglected her and did not pay her dower debt, she was obliged 
to file a suit to recover Rs.15,000 as her prompt dower and that 
the plaintiff’s suit was filed by way of reply to her suit. She 
pleaded that so long as the plaintiff does not pay the prompt dower 
due to the defendant, he is not competent to maintain the suit, 
and she also urged that the suit should be dismissed on the ground 
of’the plaintiff's cruel acts in illtreating her and in contracting 
illicit connection with Mst. Hibia, and that the defendant’s refusal 
to go to his house is through fear of life and honour. She admitted 
that she was staying away from the plaintiff’s house at her own 


. instance and no other defendant is exercising any influence over 


her. 


T 
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The other defendants denied that they were in any way pre- 
se the defendant from going to the plaintiff’s house. 

e learned Subordinate Judge framed four issues: (1) As 
to whether the plaintiff had been guilty of cruelty towards the 
defendant? l 
(2) Whether any prompt dower was due to the defendant, and 
if so, can the plaintiff get a decree without paying it? 

(3) Whether the plaintiff has any cause of action against the 
other defendant? and 

) As to what relief was the plaintiff entitled and against 
whom? : l 

He decided all the issues in favour of the plaintiff and against the 
defendant and decreed the claim. 

All the defendants have accordingly appealed. 

It_may be here stated that the suit for dower brought by the 
defendant against the plaintiff succeeded in the court below and 
the plaintiff, in spite of the contest, obtained a decree for Rs.15,000 
which decree has become final. Thus neither the amount of the 
dower debt due to the defendant nor the fact that it has not been 
paid is now in question. 

The learned Subordinate Judge relying very properly on cer- 
tain reported rulings of this Court has held that after the consum- 
mation of her marriage, the defendant’s right to resist the claim for 
restitution of conjugal rights was destroyed. Finding that legal 
cruelty was not established, he has decreed the suit. He does not 
appear to have considered whether apart from legal cruelty there 
are any circumstances justifying the passing of a decree conditional 
on the payment of the dower debt. 

I propose to consider first of all the question whether under 
the Muhammadan law the right of a wife to insist on the payment 
of the prompt portion of her dower subsists even after consumma- 
tion of marriage. x 

The leading case of this Court is undoubtedly that of Abdul 
Kadir v. Salma’. The judgment of Mr. Justice Mahmood was 
adopted by the Full Bench. It has since been regarded as a detailed 
survey of the Muhammadan law with particular reference to the 
points noted on page 154, viz: 

(1) the exact nature and effect of marriage upon the 


contracting parties; 
(2) the exact nature of the liability of the husband to 
ay the dower; 


(3) a matrimonial rights of the -parties,as to conjugal 
cohabitation; and 

(4) the rules of general law as to the decree of court in 
such cases. 


13, I. R. 8 All 149 
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Cava. But the only point that had been referred to the Full Bench ` 
for an answer was “Whether under the circumstances of the case 
“the plaintiff had the right to maintain the suit.” In that case 
_ Ams the dower debt had not been paid before the suit for restitution 
Beem of conjugal rights though the marriage had been consummated, but 
Mo. Israra the amount was tendered in the trial court. That court held that 
— the plaintiff was entitled to succeed in his claim for bringing his 
Suidwes, C J. ife to his house. On appeal, the District Judge accepted the 
defendant’s contention that the payment into court after the 
institution of the suit was insufficient because the husband had no 
cause of action when he brought the suit, and it was on this ground 
that he dismissed the suit in toto. The main point which was for 
consideration before the Full Bench was therefore whether the 
non-payment of the dower before the institution of the suit was 
fatal to the suit because without such payment there was no cause 
of action for suing for restitution of conjugal rights. The opinion 
of the court was that it is not correct to say that there was no 
cause of action and that non-payment of the dower before the 
suit was not a fatal defect. That opinion is binding upon us. 
I am not aware that this view has ever been questioned in any 

other court. 

But although we are bound to respect the expression of opinion 

_ on the other points mentioned in the judgment of that learned 
Judge, some of the observations made by him are obviously in the 
nature of obiter dicta which he had to make when surveying the 
whole law. It is therefore not possible for one to hold oneself 
bound by all the observations that have been made or all the 
opinions expressed in connection with all the four fields of enquiry 
enumerated by the learned Judge at the outset. Nor would it be 
convenient to refer to a Full Bench of five or more Judges whenever 
any observation made therein is called into question. Much less 
would such a course be necessary if the observation of the learned 
Judge is followed, though the reasoning on which it is based is not 
accepted. 

Now at page 166 it was observed:— 

I take it as a general rule of interpreting that law, that when- 
ever there is a difference of opinion, the opinion of the two (out 
of the three masters, namely, Imam Abu Hanifa and his two 
disciples) will prevail against the opinion of the third. 

A similar observation was made by the same learned Judge 
in Agha Ali Khan v. Altaf Huson Khan®. I do not think that the 
learned Judge meant to lay down any inflexible rule which would 
have universal application. Presumably, what he meant was that 
ordinarily the opinion of the majority has been accepted. But it 
would be easy to cite instances in which the opinion of Imam 
Abu Hanifa alone has prevailed, particularly in matters of prayer 

i AL L. R. 14 AlL 429 at 448 
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and ritual, or of Imam Yusuf in matters of worldly affairs, or of 
Imam Muhammad in matters of inheritance. ‘There appears to 
be no such invariable rule which would make the decision depend 
qn the majority of votes only. 


Mr. Ameer Ali in his Muhammadan Law, Volume 2, Chapter 
12, Section 3, page 460 has pointed out that there is no such fixed 
rule as over and over again the opinion of only one has been 
adopted for fatwas and decrees. In VoL I at pages 16-17, he has 
quoted Hamadia, Jam’aa-ul Fusalain and Kazi Khan for the pro- 
. position that the joint opinion of the two disciples can be preferred 
to that of Imam Abu Hanifa if the difference is due to a change 
of circumstances and alterations in the conditions of mankind. 


; The learned advocate for the appellants has adopted as part of 
his argument a well-known judgment of 1891 delivered by Maulvi 
Sami Ullah, District Judge of Rai Bareilly in which original autho- 
rities were quoted to challenge the opinion of Mahmood, J., both 
as regards this rule of preference and also the extinction of the 
right of the wife whose prompt dower remains unpaid to cesist 
restitution of conjugal rights even after consummation. This 
judgment has been referred to by Mr. Ameer Ali as well as Sir 
Roland Wilson in their learned treatises. ‘These authorities were 
subsequently incorporated in the judgment of an Oudh Bench 
in Wabid Ali Kben v. Sakbswat Ali . On pp. 144-7 of the 
Oudh cases some of the texts have been reproduced to show that 
even in the case of a difference, the opinion of Imam Abu Hanifa 
is to be preferred. Of course, there is no such general rule either. 
As a matter of fact, there does not appear to be any fixed rule. 
See Irfan Ali v. Bhagwant Kishor.“ Different doctors have followed 
different rules of preference. Those, who were more orthodox 
and, generally speaking, more ancient, in many cases preferred 
the solitary opinion of Abu Hanifa to even the joint opinion of 


his disciples. ‘There are later text-book writers who have pre-’ 


ferred the opinion of two as against that of one. But such rules 
are helpful only when there is no clear consensus. In the early 
days when new points arose and the decision had to depend on an 
inference drawn from other fatwas or from analogy, it was open 
T the learned doctors to prefer one opinion over the other which 
considered more correct and consonant with the other prin- 
A inasmuch as the three'Imams were not law-givers but 
mere interpreters of the law. But if one finds a question well 
. threshed out and in later centuries a particular interpretation 
adopted by the leading doctors and text-book writers, it would not 
be proper for us in the 20th century to go behind such a consensus 
of opinion and decide a point contrary to such opinion on the 
ground that the majority of the three Imams favoured that view 
*15 O. C. 127 *[1929] A. I. R. AlL 180 (187) 
136 ~ 
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in the earlier centuries. Such a course of action would unsettle 
the Muhammadan law. Rules of preference were for the guid- 
ance of ancient jurists, and they are of no help when there is a clear 
preponderance of authority in support of one view. It would 
be too late now to resort to such rules in support of a new con- 
ception as to how a point ought to be decided though contrary 
to accepted opinion. Maulvi Abdul Hai of Lucknow, the most 
renowned and learned Hanafi jurist of his time, has in his Introduc- 
tion to Sharah Wagayah dealt with this matter at considerable 
length. A good deal of that matter is to be found in Raddul 
Muhtar summarised in Sir Abdur Rahim’s Muhammadan Juris- 
prudence at pp. 187-8, which can be conveniently referred to. 
He has rightly pointed out that there is no accepted rule that 
when there is a difference of opinion amongst the founders of ' 
schools and their disciples, opinion or ruling of a lawyer ought to 
be given according to the opinion of Abu Hanifa, even if all his 
disciples differ from him; and in the absence of any dictum of his in 
accordance with the opinion of Abu Yusuf, then Muhammad, then 
Zafar and then Hasan Ibn Ziad. If the authorities were examined 
it will generally be found that in some matters the solitary view 
of Abu Hanifa has been preferred whereas in other matters the 
view of Abu Yusuf, Muhammad or Zafar has been followed. 
According to Al-Hawi the correct rule was that in cases of dif- 
ference of opinion regard should be had to the authority and 
reasons in support of each view and the one which has the strongest 
support should be followed. 


But according to the modern interpretation of Taqlid as above . 
stated a lawyer of the-present day should; in such cases, accept the 
view which according to the jurists of the fourth, fifth and sixth 
degrees is correct and has been acted upon. But if in any case the 
later doctors have not adopted in clear language any one of the 
conflicting opinions, the law is to be ascertained by proceeding on 
the view which is moet in accord with the habits and affairs of 
men” (p. 188). 

The Radd-ul-Muhtar, Volume 1, page 73, states that if on 
any matter no clear answer from any one of the early jurists were 
to exist, and the later doctors have one opinion, then that should 
be adopted; but if they differ then the view of the majority of 
those on whom well-known doctors like Abu Hafs, Abu Jafar, 
Abul-Lais, Tahawi and others have relied should be accepted. And 
if a clear answer were not to exist from any one of these later 
jurists, then the Mufti should consider the question carefully and 

his best to arrive at a correct conclusion so that he may be 
relieved of the charge of not having considered it fully. 
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It would follow that if jurists of the first rank have differed Ss/#=sm, C. J. 
among themselves but the jurists of the secand, third and fourth, 
ranks have followed the opinion of one of them, it would not be 
proper in later times to go behind the opinion of these later jurists 
and prefer the opinion of the majority of the jurists of the first 
rank which has been discarded by those of subsequent periods. 
The proper course undoubtedly is to abide by the opinions 
which have been adhered to in the commentaries which are of 
recognised authority in India and not to decide the point on any 
general rule of interpretation based on the majority of votes of 
the ancient jurists. 
Their Lordships of the Privy Council in the case of Agha 
Mohammad Jaffar Bindsram v. Koolsom Beebe remarked: 
It would be wrong for the courts on a point of this nature (the 
right of che widow to inherit) to attempt to put their own con- 
struction on the Quran in opposition to the express ruling of 
commentators of such great antiquity and authority as the Hedaya 
and theFatwai Alamgiri. 
It is the practice of the great commentators to state the dif- 
ference of opinion which at one time prevailed on a particular 
point and then to add on which view is the fatwa or which is the 
more correct or stronger view, or to use other expressions of like 
import. But where the learned commentators content themselves 
with a mere statement of the conflict of opinion without expressing 
any definite opinion of their own in favour of one or the other 
view and without saying anything about the consensus of opinion 
or the fatwa being in accordance with a particular view, they imply 
that the conflict of opinion was still continuing and that no un- 
animity or general concurrence had till then been obtained. This 
would have the effect of leaving the question open. The Qazi 
would then be free to choose whichever of the two opinions appears 
to him to be the sounder and better adapted to the conditions and 
the needs of the times. 
The Radd-ul-Muhtar, Vol. 1, p. 80, when reproducing the 
text of the Durrul-Mukhtar, has quoted from Quduri as follows:— 
And if you said that they (jurists) have sometimes quoted 
several opinions without giving preference and have differed as 
to their correctness: Then I would say that we should act as 
they, having regard to the change in the habits and conditions of 
l *L L. R. 25 Cal 9(18) 
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men, did what was more convenient, practicable and better. And 
people who can discriminate are not extinct. ‘This is a fact and 
not an imagination. But those who cannot discriminate should 
refer to those who can, so that they will be free from respon- 
‘bility, 
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Now, before Mr. Justice Mahmood no texts other than those 
of Durrul-Mukhtar, Fatawai Alamgiri (and possibly Hedaya) 
which all state the conflict of opinion, without saying which view 
should be preferred, were cited. The learned Judge accordingly 
felt compelled to make a deduction from certain principles gov- 
erning sale of goods, and applying them to the contract of mar- 
riage observed at page 167 of the judgment in Abdul Qadir’s case: 

after consummation of marriage, non-payment of dower, even 
though exigible, cannot be pleaded in defence of an action for 
restitution of conjugal rights; the cule so laid down having, of 
course, no effect upon the right of the wife to claim her dower 
in a separate action, 

If the observation was intended to mean that the plea of 
non-payment of dower would not result in the dismissal of the 
suit, it has never been questioned. If it was intended to lay down 
that under the Muhammadan law the right to demand payment 
of dower before restitution of conjugal rights is destroyed com- 
pletely after the marriage has once been consummated, then it 
was an obiter dictwm in that case and though it must be treated 
with all t it may not be of binding authority. That it was 
an obiter a is apparent from the very next sentence which 
is to the effect: 

But the cule enunciated by me need not be applied in its fullest 
extent to the present case, because etc. 

The line of reasoning based on the analogy of sale has 
naturally been very severely criticised at pp. 148-9 in Wajid Ali 
Khan’s case by the Oudh Bench, and so also by Mr. Ameer Ali in 
his Muhammadan Law, Volume 2, pp. 459-60. No doubt the 
Muslim commentators have, by way of illustration, applied cer- 
tain principles governing a contract of sale of goods to the con- 
tract of marriage, but that was by way of analogy only. The 
similarity cannot be pushed too far, nor can the principles gov- 
erning the sale of goods be applied in all their details. Indeed, 
if one were to pursue the analogy far enough there would be a 
reductio ad absurdum. ‘The contract of sale of goods can be can- 
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celled if a portion of the price has not been paid. Even if the 
goods have been once delivered they may in such an event be 
returned. But if consummation of marriage has taken place and 
a part of the dower remains unpaid, it would be absurd to suppose 
that the marriage could be cancelled by ghe wife at her will. 
Similarly, I do not think that the learned Judge, when he referred 
to the right of stoppage in frensitu at page 166, at all intended to 
apply that rule to the restitution of conjugal tights. Such a right 
is exercised when the goods are in the possession of a carrier or 
agent and are in the course of transit, when the original owner of 
the goods has only a constructive and not actual possession. That 
doctrine can, by no stretch of the imagination, be applied to the 
refusal of the wife to go to her husband as there can be no ques- 
tion of transit or carrier at all. 

It is quite obvious that the analogy of sales cannot be carried 
too far. The marriage cannot be regarded as purely a sale of the 
person by the wife in consideration for the payment of dower 
and even if such a grotesque analogy were to, be carried to its 
fullest extent, it would not necessarily result in support of the 
observation made in Abdul Qadir’s case. The answer will depend 
on whether the dower is the consideration for the first consumma- 
tion of marriage only or whether it is the consideration for the 
society of the wife during the married life. The mere fact that 
the whole dower becomes due after consummation is no conclu- 
sive ground for holding that the dower is consideration only for 
the first consummation. The lien on goods sold may be lost when 
possession is lost, but that lien is revived when possession is again 
recovered, Again, if part of the goods have been delivered and 
part of it is still retained, the lien on the part retained continues. 
It may therefore be well argued that if the wife after the consum- 
mation returns to her own house she can still resist restitution of 
conjugal rights so long as her dower is not paid, because her right 
has been revived after the cohabitation ceased. It may also be 
pointed out that a prompt dower does not become payable unless 
a demand is made. Prompt dower is dower payable on demand. 
It follows that no demand might have been made, and in most 
cases it is not made before the consummation of marriage. ‘The 
consent of the wife before her dower became due should not 
logically destroy her right to recover her dower after it has become 
due, though previous to it consummation had taken place. She 
should have the right to insist upon its payment before further 
cohabitation. I have not mentioned these points in order to base 
any conclusion on the analogy of sales, but merely to emphasise 
that the analogy cannot be carried too far, and even if carried very 
far it does not necessarily clinch the matter. It may not be out 
of place to mention hee that Maulvi Samiullah collected some 
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authorities showing that a marriage is not regarded as a mere 
civil contract, but as a religious sacrament. 

The original authorities on the main question before us may 
be grouped under three heads. For the sake of brevity I am not 
quoting the original texts or their translations if they have already 
appeared in the reported judgment of Wajid Ali Khan v. Sakbawat 


Ali Khan. 


Under the first head some of the ancient text books are called 
Matan. These are very terse and concise and generally state the 
opinion of Imam Abu Hanifa on tbis point without even men- 
tioning the difference of opinion between him and his two dis- 
ciples and consequently without saying which opinion is to be 
preferred. 


These are:— 
(1) The Bedaya 
(2) The Tanvirul Absar 
(3) The Kans-ud-Dakaik 
(4) The Waqayatar-Rewaya. 

These are all quoted in Wajid Ali Khan’s case. No doubt in 
the early days there was a recognized rule that the texts should. 
be preferred to commentaries and that commentaries should be 
preferred to collection of Fafwas; but when centuries passed, the 
consensus of opinion of jurists and doctors was often found to be 
contrary to some of the ancient texts. Accordingly the com- 
mentaries which stated both the opinions and then preferred onc 
over the other on the strength either of reason or ijma gained 
greater strength. So much so that in later centuries the ancient 
text books or matan came to be regarded as elementary treatises in 
which the law is only concisely and tersely laid down and the 
statement of the law contained therein required further explana- 
tion. The Kanz-ud-Dakaik (though of much later date) is par- 
ticularly a book of this description, as it is extremely concise. 
This matter is discussed at length in Radd-ul-Muhtar, a reference 
to which is also found in Sir Abdur Rahim’s Muhamimadan Juris- 
prudence on pages 189 to 190. The author of Radd-ul-Muhtar 
goes so far as to suggest that even the Durr-ul-Mukhtar on which 
he was writing’ his commentary should not be readily accepted on 
account of its brevity. 


Under the second group may be put the great commentaries 
which discuss the law, state the difference of opinion and do not 
clearly indicate preference for one view and so in a way leave the 
point open. 

(1) The Hedaya which is the commentary on the Bedaya 
by the same author, first quotes the text of the Bedaya then notes 
the difference of opinion between the Imam and his disciples, but 
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omits to say which of the two should be preferred. (Hamilton’s cm 
Translation, Vol. I, BK. I, Chapter I, pp. 52). z 
(2) The Durr-ul-Mukhtar which is the commentary on the 1”? 
Tanvirul-Absar quotes the text of Tanvirul Absar and Comments Aws 
on it, giving some reasons. It does not in express terms state its own  Becum 
opinion what is to happen if consummation has taken place, but 44, Tarara 
by implication it adopts the text, particularly as it does not even — 
mention the difference of opinion between the Imam and the dis- S#«mes, C. J. 
ciples. In Wajid Ali Khan’s case the text of Tanvir-ul-Absar has 
been correctly quoted, but there was a little confusion in quoting 
the text of the Durr-ul-Mukhtar. What has been quoted includes 
again the words of the text of Tanvirul-Absar interspersed with the 
comments of the author of the Durr-ul-Mukhtar. The author 
mrely attempts to explain the obscure words. He does not pur- 
port to discuss them. 
(3) The Bahr-ur-Raik which is an elaborate commentary 
on the Kanz-ud-Dakaik (Volume 3, at page 191, Egyptian edition) 
quotes the difference of opinion, but does not clearly express the 
view that the opinion of the disciple is to be preferred. But on 
page 192 it quotes Bazdavi, who attained the position of a 
mujtabid of the third rank (Sir Abdur Rahim’s Muhammadan 
Jurisprudence, page 183) to the effect that Abdul Qasim Saffar 
gave fatwa against the right of the wife to resist restitution after 
consummation and says that Bazdavi considered that opinion to 
be good. 


3 
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(4) The Shara Wiqaya, which is a commentary on the 
Waqayater Rewaya quotes the text on which it comments, and 
then just mentions the difference of opinion; but omits to express 
any preference of its own. 
(5) The author of Fath-ul-Qadir, which in its turn is a 
great commentary on the Hedaya, also states the difference ot 


opinion, but omits to give his own opinion as to which view should 
be preferred. Although it is an exhaustive commentary, it deals 
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with this point rather briefly, and does not even refer to Saffar or 
Bazdavi. 

(6) Tahtavi, a great commentary on the Durr-ul-Mukhtar 
also quotes the difference of opinion and refers to the Fatwa of 
Saffar, and says that Bazdavi considered it better, but does nox 
express its own preference (Book on marriage, chapter on Dower 


. pp. 99, Calcutta edition). 
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(7) The author of the Radd-ul-Muhtar (more commonly 


_ known after its author Shami) another and more exhaustive com- 


mentary on the Durr-ul-Mukhtar, curiously enough deals with the 
matter briefly, gives the difference of opinion between the Imam 
and the disciples, without mentioning Saffar or Bazdavi. He does 
not state his own conclusion as to which of the two opinions should 
be preferred. 

(8) Under this category I may also mention the following 
Fatawas in particular: 

(i) Fatawa Kazi Khan. 

It quotes the difference of opinion, but omits to express 
any preference. (15 O. C 134) 
(#) Fatawa Alamgiri 
(Baillie’s Muhammadan Law, Vol. 1, page 125) gives a correct 
translation of the relevant passage in the Fatewa except per- 
haps the last sentence in which the original word “‘Ba’z” has been 
translated as ‘several’, though it would be more correct to say 
‘some’; but here too after quoting the practice of Shaik-us-Saffar, 
the compilers omit to add on which view the Fatewa should be 
given. 
Other ancient text books like Qaduri do not refer to the dif- 
ference of opinion at all. i 
In the tbird group may be placed some books which prefer 
the opinion of the disciples. I am not quoting them as books of 
over-riding authority but merely to point out that the Fatewas 
have not been all one way. 
(1) Fatawa Ghiyasia (Chapter on marriage, page 65, line 19, 
Egyptian edition) says: 

If a wute were to submit her person without obtaining her 
dower and then wish to refuse to cohabit with him until she 
recover her dower when he has cohabited with her, then in this 
there is a well-known difference. But the opinion to be adopted is 
that she has not this right, but she can demand from her husband 
the prompt dower. 


A. L. J. R HIGH COURT 1091 


i 10 kodo kils Jav C 
BEZIN ot yela yy dy rds EA WW] dy 1933 
ype Kad GIDU ee eso Sloe (ANU yoo Upe Whi an 
SPT SY hU yf led yy ISLS put hdg Braon 
(2) The Jamil-ul-Rumuz which is a commentary on aaa 
Mukhtasar-ul-Waqayah by Sadrusharya, says—(Vol. II p. 211, sstamer,C.J. 
Nawal Kishore edition) : . 
And Abul Qasim-us-Saffar gave fatwa on the absence of the 
right to refuse cohabitation, and according to his (Imam’s) 
opinion on the right to refuse to go out on_journey, and on this 
is the fatwa as is mentioned in the Haqaia. 
It is possible to urge that the language of the text is capable 
of the interpretation that “this” refers only to the refusal to go 


out on journey. 
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(3) Fatwai Himadya quotes Umdatul Fatwa which does 
not refer to the case of consummation. Similarly, the quotation 
from Fatwai Mufti has no reference to consummation, (see 15 
Oudh Cases, page 135). The learned Judges of Oudh thought 
that Himadya quotes a passage from Tahzib which states that 

although she has once cohabited willingly with her husband, she 
has a right of refusal contrary to the view of the Sahabain. 

But the learned Judges seem to have over-looked that the 
Passage goes on to refer to the opinion of Qasim Saffar and then 
the opinion of the author of Tahzib is stated in the following 
terms:— 

The approved view according to me is that the wife possesses 
the right of refusal if there has been ill-treatment on the part 


of the husband, and if it be the fault of the wife, then she 
has no such right, - 
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It would, therefore, follow that the Tahzib is against there 
being any absolute right of refusal in the wife. On the other 
hand, she is given that right only when the husband has been 
ill-treating her. This might be a very common sense view to 
take, but there does not appear to be any further’ support for it. 
But in any case Tahzib cannot be cited as an authority in favour - 
of the wife’s right. If anything, it, is an authority against such 
_ light. 
137 


E 


193 


va 


i 


BEGUM. 
Y. 
Mop. Israra 


Salaman, C. J. 


1092 | HIGH COURT 01933] 


(4) In this connection I ought to mention Fatwai Maulana 
Abdul Hai, who was undoubtedly the most learned Hanafi doctor 
in India in his time. His fatwas cannot be put on a par 
with the recognised commentaries or Fatwas. I propose to cite his 
fatwa in order to show the trend of opinion that has prevailed in 
this country. His fafwas are even now freely referred to and 
relied upon by Maulvis when easy access to the original authori- 
ties in Arabic is not to be had. 


Fatwa No. 197 (1296 A. H. corresponding to 1878) Vol. I, 
page 240, is particularly important. It may be briefly i 
as follows:— 

A Sunni woman, Hinda, was married to a Shia husband Zaid, 
and the marriage was performed according to the Shia form. 
After having cohabited and lived with her husband for some days, 
Hinda returned to her mother’s house with her husband’s permis- 
sion and then remained there demanding her prompt dower. Zaid 
feared that she might become immoral. The question put to 
the Maulana was whether Zaid could, according to his religion, 
bring her to his house without payment of prompt dower in 
accordance with the opinion expressed in the Shia text-book, 
Sharay-ul-Islam, eres according to the Hadaya there appeared 
to be some difference of opinion. . The answer was that the hus- 
band can take away the wife without payment of her dower debt, 
and for authority Bahr-ur-Raigq was cited which quotes the opi- 
nion of Bazdavi who referred to the fatwa of Abul Qasim Saffar. 
It thus appears that the older text-books no doubt preferred the 
opinion of Abu Haneefa as against those of his disciples so much 
so that they did not even care to mention the difference of opinion; 
but the later commentators pointed out that the disciples had 
differed from that opinion and also noticed that jurists like Baz- 
davi and Saffar had not followed Abu Haneefa strictly; but these 
commentators omitted to express their own definite opinion as to 
which view should be preferred. On the other hand, there are, 
at any rate, some authorities which definitely preferred the opi- 
nion of the disciples to that of Imam Abu Haneefa. It is obvious 
that though in the earlier centuries the view of Abu Hanifa was 
generally accepted, the divergence from it became more pronounced 
in later times. Even down to the time of Aurangzeb in India, 
when the Fatwa Alamgiri was compiled, the conflict of opinion 
continued and no definite consensus of opinion seems to have been 
reached, otherwise it was most probable that the approved opinion 
would have been mentioned. 

This being the state of the authorities, the question is whether 
the obiter dictum of Mr. Justice Mahmood, which has been accept- 
ed by so many other High Courts, is to be followed. 

Had I been sitting as a Judge in the time of the East India 
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Company, I might then possibly have been inclined to prefer the 
opinion of Imam Abu Hanifa because although a conflict ensued 
afterwards no eminent commentator expressly dissented from that 
view. But if another judgehad been prepared to take the contrary 
view, I would not have been in a position to say that he was 
necessarily wrong. The two considerations which might well 
justify the acceptance of the view of the disciples in India are:— 
First, that owing to the prevalent practice, the amounts of dower 
fixed in this country are often unduly high and beyond the means 
of the husband. To allow to the wife the right of refusing to 
live with her husband, even after consummation, so long as any 
part of the prompt dower remains unpaid would, in many cases, 
where the husband and wife quarrel, amount to an absolute option 
to the wife to refuse to live with her husband and yet demand 
a maintenance allowance. This would dislocate domestic life. 
Secondly, as will be shown hereinafter, under the Anglo-Muham- 
madan law as administered in this country a suit for restitution 
of conjugal rights, though brought for the enforcement of a 
right under the Muhammadan law, is in the nature of a suit for 
specific performance, and there is accordingly a certain amount of 
discretion in the courts of justice which can impose a condition 
of previous payment of the dower debt, or, at any rate, a portion 
of it, in the decree. 

And now the position is still stronger. For nearly 40 years 
the observation of Mr. Justice Mahmood, even though an obiter 
dictnm, has been accepted in this court, and indeed, it has been 
followed by all the other High Courts excepting Oudh. 

Kunhi v. Moidin;® Hamidunnisa Bibi v. Zobiruddin Sheikh" 


Rai Hansa v. Abdulla Mustafa;® Ashi Khatoom v. Abdul Hakim 


Maistry® and Mst. Saleb Bibi v. Rafi Uddin". 


In the case of Abdul Kerim Khan v. Mst. Chhoti a learned 
judge of this Court followed an earlier decision in the 
case of Walayat Husain v. Allab Rakhi? which had been overruled 
by the Full Bench. But apparently the attention of the learned 
judge was not drawn to the observation in the Full Bench case 
as there is no reference to it in his judgment. On the other 
hand, a Division Bench of this Court in the case of Hijaban v. 
Sher Khan”? adhered to the view expressed in Abdul Kadir’s case. 


Numerous cases must have been decided, though not reported, 
on the assumption that the view of the disciples is to be preferred. 


When the law has been interpreted in a particular way, it may 


well be that in some cases the law governing the rights of the 
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parties to a marriage was implied as a part of the terms of the 
contract of marriage. - 

No doubt, in Oudh, a Bench of that court has taken a 
contrary view, but the Oudh Court was not bound to follow 
the opinion expressed by the Full Bench of this Court; and further, 
in Oudh, the difficulty of.a wife insisting on the previous payment 

f an unreasonably high dower, which is beyond the means of 


Set. i) 
Salemes,C.J-her husband, does not at all arise, for under Section § of the 


Oudh Laws Act, the courts of Oudh have power to reduce the 
amount of the dower debt if it is “excessive with reference to the 
means of the husband”, though in fact agreed upon. It also 
appears that the authorities placed before the Oudh Court were 
those quoted in the judgment of Maulvi Sami Ullah and were 
all one way. The authorities in support of the con view 
were apparently not cited before them. Nor is it clear that the 
effect of the point having been left open in the later commentaries 
was put prominently before the learned Judges. 

It is true that in the other High Courts the question has not 
been re-examined in the light of the original authorities, but the 
observation of Mr. Justice Mahmood has been simply followed. 
It is also true that a Bench of the Calcutta High Court in Hemid- 
uin-nissa Bib?s case (one member of which, Petheram, C. J., had 
been a party to the Full Bench of Allahabad in Abdul Qadir’s case) 
thought that according to the Fatwai Alamgiri the practice of the 
later jurists was to follow the two disciples; whereas in point of 
fact, the Fatwai Alamgiri also in one sense leaves the matter open. 
But the fact remains that throughout India, excluding Oudh, the 
same view has prevailed for several decades. 

I therefore consider that it would now be dangerous to go 
back upon this course of decisions and not to adhere to the well 
recognised principle of stare decisis, particularly when at the time 
when Mr. Justice Mahmood made his observation it was to some 
extent open to him to prefer the view of the disciples. 

In this view of the matter, I hold that the rule laid down in 
Abdul Qadir’s case though an obiter dictum must be followed 
even though the analogy of sale may not be accepted. It may be 
restated as follows:— - 

The absolute right of a wife to insist on the payment of the 
whole of the prompt portion of her dower before restitution of 
conjugal rights (except when the husband wants to take her 


_out on a journey to another town) is lost after the consummation 


of the marriage, unless the consummation took place when she was 
a minor or of insane mind so as to be incapable of giving consent. 

Just as we respect the observation made as regards the loss 
of the right of the wife on consummation, even though it be an 
obiter dictum, we must in the same way respect the other obser- 
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vation—though an equal obiter dictum—made in Abdul Qedi’s Grn 
case that 3 Saat 
Courts of justice in India, in the exercise of their mixed juri- ŻY 
diction as courts of equity and law, are at full liberty to pass Ann 
conditional decrees to suit the exigencies of each particular case. oe 
p. 169. : 
Mr. Justice Mahmood undoubtedly held that the loss of the ~~ 
absolute right of the wife to resist the claim for restitution of Ssleémes, C. J. 
conjugal rights did not prevent the court from making the pre- 
vious payment of the dower debt a condition precedent to the 
execution of the decree for restitution of conjugal rights. At 
page 157 it was observed that 
the right of dower may modify and affect the right of cohabita- 
tion cannot be doubted; how st affects and modifies it is the main 
subject of this reference. 
The observation at page 160 shows that the contention for 
the wife was that the right of cobabitation does not accrue to 
the husband at all until he has paid the prompt dower. 


The observation at page 160 has already been quoted. At 
page 170 it was stated:— i 

It is one thing to say that such a defence may be set up 
under a certain condition; it is a totally different thing to say 
that until the dower was paid no cause of action could accrue 
to the plaintiff. The payment of dower not being 2 condition 
precedent to the vesting of the right of cohabitation, a suit for ` 
restitution of conjugal rights, whether by the husband or by 
the wife, would be maintainable upon refusal by the other to 
cohabit with him or her; and in the case of a suit by the husband, 
the defence of payment of dower could, at its best, operate in 
modification of the decree for restitution of conjugal rights 
by rendering the enforcement of it conditional upon payment 
of so much of the dower as may be regarded to be prompt. 

Similarly at page 171 the conclusion was: 

So that, pushing the analogy of the law of sale to its fullest 
extent, the right of a Muhammadan wife to her dower is at best 
a lien upon his right to claim cohabitation, and I am unaware of 
any rule of Muhammadan law which would render such lien 
capable of being pleaded so as to defeat altogether the suit for 
restitution of conjugal rights. 

It is thus clear that the learned Judge was prepared to make 
the decree for restitution of conjugal rights conditional upon 
the payment of the dower debt. This, for all practical purposes, 
would amount to upholding the right of the widow to claim her 
dower, even though consummation of marriage has taken place, 
the only difference being that the power of the court to impose 
such terms is held to be based on the general rules of justice, 
equity and good conscience and not on the strict principles of 
the Muhammadan Law as now interpreted. 
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This view was accepted by the Punjab Chief Court in the 
case of Mst. Saleh Bibi v. Rafi Uddin;1* and the passing of a 
conditional decree was approved by a Bench of this Court in the 
case of Hijaban v. Ali Sher Khan. No doubt no conditional 


ae decree was passed in the case of Kunbi v. Moidin'® nor in the case 
Mo. Isara Of Hømid-un-nissa Bibi v. Zobir-ud-din Sheikh.” But the point 


————, 


Suleiman, C. J. 


does not appear to have been raised in those cases. Nawab W azir 
Jahan Begam v. Nawab Haidar Raza Khan was apparently a 


Shia case. 


It is argued on behalf of the respondent that the husband has 
a substantive right to claim restitution of conjugal rights after 
consummation, even though the dower has not been paid. It is 
said that this right is not a matter of mere procedure but is a 
substantive right under the Muhammadan law which the court 
has no discretion to refuse. Their Lordships of the Privy Council 
in the case of Munshee Buzloor Rabeem v. Shams-un-nissa Begum" 
observed that a suit for restitution of conjugal rights, though in 
the nature of a suit for specific performance is in reality a suit 
to enforce a right under the Muhammadan law and the courts 
should have regard to the principles of Muhammadan law. ‘The 
observation of their Lordships was directed to emphasising the 
point that courts should not exercise their discretion in complete 
supersession of the Muhammadan law, but that in exercise of their 
discretion they should refer to that law. But the principle was 
fully recognised that in passing a decree for the restitution of 
conjugal rights the court has power to take into account all the 


~— 


circumstances of the case and impose terms which it considers to ` 


be fair and reasonable. 
The rule may therefore be re-stated as follows:— 


There is no absolute right in a husband to claim restitution 
of conjugal rights against his wife unconditionally; the courts 
have discretion to make the decree conditional on the payment of 
her unpaid dower debt or to impose other suitable conditions con- 
sidered just, fair and necessary in the circumstances of each case. 

Applying these principles to the case before us I would hold 
that the condition of the previous payment of the dower debt 
should be imposed on the decree for restitution of conjugal rights 
if passed. My reasons are as follows:— 

(1) There are original texts of unquestionable authority 
where such a condition has been directed. l 

(2) The amount/of the dower debt is not excessive, and there 
is no suggestion that it is in any way beyond the means of the 
plaintiff who claims to be related to the late Nawab of Rampur. 


* [1889] P. R. No. 164 ™19 A. L. J. 880 
“LL. R. 11 Mad. 327 TLL R. 17 Cel 670 
310 O.G 11 >11 Moo. I. A. 551 (622) 
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(3) The defendant had contested the plaintiff’s claim for 
dower, and in spite of her contest the plaintiff obtained a decree 
which has now become final. 

(4) The present suit was instituted after the institution of 
the suit for dower, and if the defendant is compelled to go to 
- live in the plaintiff’s house she may find it very difficult to realise 
her decree for dower which would in that event become futile. 

(5) The plaintiff had remained quiet and did not sue for 
restitution of conjugal rights till the claim for dower had been 
made in court and there is ground for apprehending that the suit 
is by way of nullifying the decree for dower. As a matter of 
fact, the decree for dower was attached by the plaintiff in execu- 
tion of his decree for restitution of conjugal rights when the 
defendant refused to obey the decree. 

_(6) The conduct of the plaintiff as disclosed by the finding 
on the next point makes it fair and just that he should be called 
upon to pay the dower debt before he has possession of his wife. 


The next question is whether the defendant succeeded in 
establishing legal cruelty which would disentitle the plaintiff from 
claiming restitution of conjugal rights. That question is one of 
fact and depends mainly on oral evidence. 

The learned Subordinate Judge who heard the witnesses has 
recorded a clear finding against the defendant. It has to be 
conceded that the Subordinate Judge was in a better position to 
judge whether the statements of the witnesses were credible, be- 
cause he was in a position to mark their demeanour which we, 
who have to go by the written evidence only, are not. I would 
accordingly be most reluctant to take a view contrary to that 
held by the Subordinate Judge, but as it is not only a mere ques- 
tion of a right to property but of compelling the defendant to go 
and live with her husband against her will, when there may 
possibly be an apprehension of danger to her life or person, it is 
our duty to examine the evidence afresh, and satisfy ourselves that 
the finding of the court below is correct. The points to which 
the learned Subordinate Judge has not attached due weight or 
which he has altogether overlooked are the following:— 


(a) When the question is of the husband’s cruel treatment 
towards his wife, evidence of a large number of witnesses cannot 
be expected to be forthcoming, and much will depend on the 
statement of the wife corroborated by the circumstantial evidence, 
particularly when the cruelty is alleged to have taken place inside 
the house of her husband. 

(b) In the written statement the defendant had made speci- 
fic allegations as regards the keeping of Musammat Hibia as a 
mistress inside the house and her own ill-treatment by her husband. 
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This gave sufficient opportunity to the husband to produce rebutting 
evidence. 

(c) Although the learned Judge has held that the defendant 
has failed to prove any legal cruelty against her; the positive find- 
ing recorded by him only amounts to saying that she has tried to 
exaggerate her allegations because her dower was not paid. 

(d) Dealing with the witnesses, the learned Subordinate Judge 
has said that the first witness Malik Aizaz Wali Khan had litiga- 


- tion with the plaintiff’s father over some property and “therefore 


he cannot be trusted as very impartial witness”. Somehow the 
learned Subordinate Judge overlooked that this litigation took 
place in 1901 when Malik Aizaz Wali Khan would have been an 
infant of two or three years, and that this litigation must therefore 
have taken place between his guardian, on the one side, and the 
father of the plaintiff on the other. The plaintiff himself was 
not born in that year. It seems to me that this is too slender 
a ground for rejecting the testimony of Malik Aizaz Wali Khan 
on the ground of partiality. This gentleman is an honorary Assis- 
tant Collector at Bareilly and has respectable connections and 
personally pays Rs. 3,000 as Government revenue. He is not 
unconnected with the family of the party. His house actually 
adjoins the plaintiffs house, so much so that he said that he had 
heard the cries of Mst. Anis Begum when she was once beaten. 
The learned Judge does not seem to have taken these circumstances 
into account in favour of this witness. 

(e) As regards the second witness, Majid Ullah Khan, the 
learned Judge has remarked that he has no connection with the 
parties to the suit and has assumed that it was only because this 
witness saw Mst. Hibia wearing expensive shoes and clothings that 
he thought that she had illegal connection with the plaintiff and 
was not living as a maid-servant. But in this the learned Sub- 
ordinate Judge overlooked the further statement made by this 
witness that the plaintiff himself had told him that Mst. Hibia 
was in his keeping. The reason for rejecting the testimony of this 
witness is therefore unfair to him when this witness lives in front 
of the plaintiff’s house and only a road and a mosque intervene. 

(f) The learned Judge has found it difficult to believe that 
the plaintiff 

would care to give up Mst. Anis Begum, a young respectable 
girl aged 20 years, and prefer to have illegal imtimacy with Mst. 
Hibia aged 50 years, daughter of a horse shoe-maker. 

For the following reasons I do not think that this is a fair 
conclusion :— 

1. As a matter of fact, the age of Mst. Hibia might well 
be nearer 40 than 50, even the plaintiff and his wit- 
nesses put her age at 40 or 50. 
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2. It is je TA that the preference for a woman of Gwu 
40 over that of 20 is not impossible of belief merely 
because of the discrepancy in age. aiik 

3. Nor does it follow from the fact that one is a respect- Ams 
able girl and the other is a daughter of a shoe-maker Perom 

that the latter can not be kept as a mistress in the mp, Israra 
house. Indeed, no woman other than one who is = — 
not respectable car submit to such a position. Ssleimen, C. J. 


(g) It is highly improbable that witnesses of the position of 
Malik Aizaz Wali Khan and Majid Ullah Khan would come for- 
ward to make an allegation with regard to Mst. Hibia in such ex- 
plicit terms without any foundation. 

(h) The learned Subordinate Judge has overlooked the in- 
consistency of the plaintiff at least in one particular. In the plaint 
he had clearly stated that the defendant had been taken away to 
her house for a week and it was after the expiry of the week that 
the plaintiff went to bring her and to call ee In the witness- 
box the story told by him was that it was the very next day that 
he went to call his wife and they refused to send her. The milad 
ceremony is held in the evenings and the wife is said to have been 
taken to her house at about 4 p. m. 

(i) The most important circumstance, which has appealed to 
me, has been entirely ignored by the learned Subordinate Judge. 
There is the outstanding fact that the daughter of the parties is 
with her father and not with her mother. Paragraph 2 of the 
plaint admitted that the daughter was born after October 1926; 
and the plaintiff at the end of his examination-in-chief stated that 
the daughter at the time was one and a half years old. Under the 

Muhammadan law, the mother has the right to the custody of the 
person of her daughter till she attains puberty. The plaintiff has 
no female relation in his house except his mother, who admittedly 
has a touch of insanity. The fact that the husband and the wife 
are living separately and in different houses, but that their girl, 
aged 144 years, remains with the father is a startling fact, the 
significance of which has been overlooked by the court below. 

(j) It is to be seen how the parties have tried to explain this 
significant circumstance. According to the plaintiff the wife 
was taken away by her relations on a pretext and she took her 
daughter with her; but later on they refused to send back the 
wife to the plaintiff, but returned his daughter. According to 
the defendant, she was ill-treated by the plaintiff and was ultimately 
turned out of the house by being placed in a conveyance called 
thela (a covered vehicle driven by one or more coolies) and sent 
to her house which is close by, but the daughter was taken away 
from her by force and not sent with her. 

(k) It seems to me that when the ordinary feelings of a 
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mother are borne in mind and when under the law the wife is 
entitled to the custody of her minor daughter, particularly when 
she is of such a tender age as to require nursing and suckling, it 
is most difficult to believe that the mother and her relations would 
be so steel-hearted as to take away the infant from the breast of 
her mother and send her away to her father’s house where there 
is no female relation who would be capable of looking after her 


‘comfort and safety. On the other hand, it is not at all improbable 


that if there is a serious quarrel between husband and wife and 
the husband in anger turns his wife out and forcibly puts her in a 
conveyance and sends her away, he may, in order to injure her 
feelings all the more, keep back their daughter, retain her in his 
house and not allow the mother to take her away with her. In 
my opinion, the fact that the girl has remained with the husband 
strongly points to the conclusion that the wife was compelled to 
leave her husband’s house and to leave her girl behind against her 
will, and not that having left her house with her girl in perfect 
harmony voluntarily sent the girl back to her husband afterwards. 


In view of all these circumstances I am compelled to hold that 
the learned Subordinate Judge has not appreciated the seriousness 
of the evidence that was led before him and has been led away 
by unjustifiable considerations to think that the defendant’s story 
was grossly exaggerated and that there was no case of legal cruelty. 

In fairness to him it must be pointed out that there is certain- 
ly a possibility that the story told by the defendant that she was 
beaten with lathis and shoes might not be true, but I have no 
hesitation in holding that the fact that Mst. Hibia, a mistress, was 
kept in the same house with the wife is fully established and I 
do not believe the denial made by the husband nor do I accept 
the statements of his two brothers, who admitting the presence of 
Mst. Hibia in the house tried to explain it away by saying that she 
was a mere maid-servant of the insane mother. These brothers do 
not live in the same part of the house and are therefore not in a 
position to know about the relations between the husband and 
Mst. Hibia to the same extent as the wife living under the same 
roof would be able to see for herself. Further, I think that in 
view of the claim for dower brought by the wife these brothers 
are supporting the plaintiff. I have no hesitation in holding that 
the husband misbehaved in this way -that he kept a mistress in 
his house along with his wife and caused mental pain to her in 
consequence and that he must have, when quarrels ensued, treated 


‘his wife cruelly; and that as the quarrels were not and could not 


be patched up, so long as Mst. Hibia remained in the house, the 
defendant No. 1 had reasonable apprehension of injury to her 
person. 


I think that the wife is fully justified in refusing to go and 
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live with her husband so long as there is no undertaking not to 
keep any mistress in the house; she can go to live with him only 
if a separate house is given to her. Further, I think that in order 
to protect her safety it is necessary that she should have the option 
of keeping one female servant and one male servant, according 
to her choice, in the house. Mr. Khwaja on behalf of the husband 
agrees to the last mentioned conditions. 

As regards defendants Nos. 2 to 5, the learned Subordinate 
Judge has quite wrongly thrown the burden of proof upon them. 
The point made against them is that they did not agree to depose 
on oath that they had not taken away Mst. Anis Begam and that 
they did not produce any evidence to prove that they did not 
accompany her from the plaintiff’s house or that they were 
willing to let Mst. Anis Begum return to the plaintiff. ‘The learn- 
ed Subordinate Judge says that he does not believe that if the 
defendants Nos. 2 to $ were not interfering, Mst. Anis Begum 
would not have returned to the plaintiff for such a long time. I 
think that his conclusion is quite unjustifiable. When the defen- 
dant was treated in the way she was, it is natural for the defendants 
to offer her protection. It is unthinkable that when a daughter 
comes back to ber parent’s house seeking protection from the ill- 
treatment of her husband, the parents would close their door 
against her, or that when the husband comes and demands back 
his wife they would forcibly and against the will of their daughter 
send her back to her husband’s house. No decree for injunction 
can be passed against them unless it is clear that they are not only 
offering protection to their neglected daughter, but that they 
are actually preventing her from going, or, at any rate, inducing 
her not to go to her husband. The evidence on’ this point is 
almost nil. ‘There is the solitary and vague statement of the plain- 
tiff that the defendants are keeping away his wife in order to 
press him to transfer his property to her. -This is merely an in- 
ference or perhaps an explanation why he has impleaded these 
defendants. This was not put to the wife when she was in the 
witness-box. As a matter of fact, Mst. Anis Begum distinctly 
stated that it was incorrect to say that her father, paternal uncle, 
brother or maternal uncle brought her from her husband’s house 
and categorically stated that these people do not prevent her from 
going to his house. The two witnesses produced by the plaintiff 
do not allege that the other defendants have done anything to 
prevent the defendant from returning to her husband’s house. 
The evidence against the defendants is therefore nil, and I am sur- 
prised that the learned Subordinate Judge should have decreed the 
claim against them by throwing the onus upon them. 

I would accordingly allow the appeal in part and impose con- 
ditions on the decree for the restitution of conjugal rights. 
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THomM, J.—I concur. 


By THE CourT—We accordingly allow this appeal and modi- 
fying the decree of the court below pass the following decree in 
lieu thereof:— 

The plaintiff’s claim for restitution of conjugal rights against 
defendant No. 1 is decreed on the following conditions:— 

(1) The decree shall be subject to the payment of Rs. 15,000 
the amount of the prompt dower of the defendant (exclusive of 
costs decreed) and the decree for restitution of conjugal rights 
shall not be executable so long as any part of the principal amount 
of the dower debt remains unpaid or unrealised. 

(2) When the dower debt has been paid and realised in full, 
the plaintiff will be entitled to execute his decree for restitution of 
conjugal rights provided he sets apart a house for the residence of 
his wife, offers to pay her maintenance allowance and allows her 
to keep one female and one male servant, according to her choice, 
at the house, and undertakes not to allow any other woman to 
live in his house to whom the defendant No. 1 objects. 

We also think that in the circumstances of the case the defen- 
dant No. 1 should have her costs of the suit in both the courts, 
and that the plaintiff’s claim as against the defendants Nos. 2 to 
§ should be dismissed with costs in both the courts. 


Appeal allowed 


RAM CHAND (Plaintif) 
versus 
SHER SINGH (Defendant)* 
Civil Procedure Code (V of 1908), Sec. 73—Scope and applicability of 
—Section includes cases in which purchase money not actually de- 
posited but sought to be set off against decretal amount—wW ben 


subject to right of any otber decree-bolder entitled to rateable dis- 
tribution—Extent to which set off to be allowed. 

Sec. 73 of the Civil Procedure Code of 1908 includes cases in 
which it is possible that the purchase money may not be actually 
deposited. 

The right of the decree-holder to have, and the power of the 
court to allow, set off of the purchase money against the decretal 
amount where decree-holder himself is the auction-purchaser is 
subject to the right of any other decree-holder who may be 
entitled to rateable distribution under Sec. 73 C. P. C. Where 
a case of rateable distribution exists, the court should not allow a 
set off except possibly to the extent of the purchaser’s own share 
of rateable distribution. 

Taponidi Hordanund Bherati v. Mathura Lal Bhagat, [1885] 
I, L. R. 12 Cal. 499, Madden v. Chappeni, [1887] I L. R. 11 


*S. A. 1051 of 1930 


—_— 
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B Bidet Singh v. Raja Kirtyanand Singh 


Toteram Govind Patil, © 10 Pat. 830 and Nevaj du Patil v. 
Sec. 73 i licable fA: I R- 1931 Bom. 252 referred to. 

but also ae is pani not only where sale is made by the court 

the Collector and sale jich execution of a decree is transferred to 


SECOND APPEAL f made by him. . 
tional Subordinate Judge t a decree of J. N. Dixsurr Esq., Addi- 
Davi Eso., Munsif. of Agra, confirming a decree of C. I. 


N. P. Asthana and B. l 
Baleshwari Prasad for N. Sabai for the appellant. 


The judgment of the ¢ the resp endents 

NIAMATULLAH, J.—POUrt was delivered by 

out of a suit for recovery ‘his is a plaintiff’s appeal and has arisen 
the courts below dismisse f Rs.1,510 together with interest. Both 


The plaintiff-appellag 1t 









and Nagla Raiya belonging to the judgment- 
ent was made on May 6, 1927. ‘The appellant 
tion of his decree, and obtained attachment 
aforesaid villages, namely, village Jarkhi. The 
application on April 3, 1928, to the Subordinate 

ot Agra, before whom the respondent had taken execution 
proceedings, that the sale proceeds be rateably applied in satisfac- 
tion of the two decrees. The court granted the application. 
In the meantime the respondent’s decree was transferred to the 
Collector for execution, as the villages sought to be sold were the 
judgment-debtor’s ancestral property. The order of the court 
allowing rateable distribution to the appellant was not communi- 
cated to the Collector. It does not appear from the record 
whether the respondent was aware of this order. Village Jarkhi 
was sold by the Collector and purchased by the respondent himself 
on April 20, 1928. He was allowed to set off the purchase money 
against the decretal amount then due to him. ‘The respondent 
has since obtained the sale certificate and is in possession of village 
Jarkhi. The appellant instituted the suit, which has given rise 
to this appeal, on April 19, 1929, for the relief already referred 
to on the allegation that the defendant-respondent was liable to 
pay, in cash, the amount which would have fallen to the share of 
the appellant on a rateable distribution of the purchase money 
being made. 

The court of first instance dismissed the suit by a judgment 
which we consider to be too summary, having regard to the nature 
of the controversy between the parties. The only ground on 
which the judgment proceeds is that the plaintiff-appellant did 
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band that all he did was to 
not apply for execution of his decre'cribution, No attempt has 
make an application for rateable di 
been made before us to support the A. t; Pee ee nommon tat 


l : Jarkhi had been attached 
ground. It is not disputed that villag, j lla 
at the instance of the appellant. ee 


applied for executi f 
mentioned the fact that the appellan T ái S ERE 


his decree and that, in pursuance of his. from these facts*that the 

of village Jarkhi Was made. Tt is clea thrown out on the short 

appellant’s claim was not liable to bexecution ot his decree. 

ground that he had never applied for editional Subordinate Judge 

The lower appellate court (the Adf-appellant, that 

of Agra) held, in appeal by the plaintirty in good faith and he is 
the respondent purchased the propdf for rateable distribution nor 
not bound to pay any sum to plaintiy the property purchased by 
has plaintiff obtained any lien on 
defendant. 
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Procedure Code or the case-law bearing o 

In second appeal before us the learned 
lant has relied on Section 73, Order XXI, 
Procedure Code read with Schedule IU, Rule 
cedure Code and Rule 988(2), Manual of th 
ment, U. P. Volume I, (Rules framed by the 
for sale of ancestral property). Reference has a 
a number of decided cases which will be presently considered. 


Section 73 provides:— 

Where assets are held by a court and more persons than one 
have, before the receipt of such assets, made application to the 
court for the execution of decrees for the payment of money 
passed against the same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deducting the costs of 
realization, shall be rateably distributed among all such persons. 

It would appear that the essential conditions for the applica- 
tion of the rule are: (1) that the decree-holder claiming rateable 
distribution should have applied for execution of his decree before 
the assets are received and (2) that assets are held by the court 
for satisfaction of the decree. That the plaintiff applied foc 
execution of his decree before village Jarkhi was sold can admit 
of no doubt. We have already referred to that aspect of the case 
and no question has been raised before us in regard to that matter. 
The only important question which we are called upon to decide 
is whether, in the circumstances of this case, the court should be 
deemed to have held assets belonging to the judgment-debtor 
within the meaning of Section 73. It is argued that the res- 
pondent did not in fact, deposit the purchase money and that 
neither the Collector nor the court which had transferred the 
decree to him for execution can be said to have had physical 


of the Civil Pro- 
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t ] the i hase é . . * . 
assets were “held” eae Sira Te a ee ee eid he 


by Section 73 of the Civil pollector or the court, as contemplated 
The question has bee A oe 
Courts both before and af Considered by almost all the High 
Procedure Code. Section 4t: the passing of the present Civil 
responds to Section 73 o2? of Act XIV of 1882, which cor- 
differently worded. It the present Code, was somewhat 
“realized” by sale or othe rovided that whenever assets are 
persons that one have, pridi8 in execution of a decree and more 
court by which such assets £ to the “realization”, applied to the 
money against the same juate held for satisfaction of decrees for 
satisfaction thereof, the as/gment-debtor and have not obtained 
realization shall be dividedets after deducting the cost of the 
There was more room for | rateably amongst all such persons. 
unless money 18 actually contention under the old Code that, 
court, a claim to rateablefeposited and is in the custody of the 
under Section 295. Evgg distribution should not be entertained 
cases that, where puron under that section it was held in several 
money is set off against a decree, the 









Bhagat! and Maddafponidi Hordenund Bharati v. Mathura Lall 
v. Chappani).* In Section 73 of the Code 
“realized” and “realization” have not been 
by a court.” distribution is permissible where “assets are held 
Code of 1908 hře think that Section 73 of the Civil Procedure 
is possible that ths been so worded as to include cases in which it 
Order XXI, Rihe purchase money may not be actually deposited. 
Code of 1882, fale 72, which corresponds to Section 294 of the 
made the right of the decree-holder to have the 
ey set off against the decretal amount subject to the 
Secti of Section 73—a condition which did not appear in 
294 of Act XIV of 1882. It is clear to us that the right 
e decree-holder to have, and the power of the court to allow, 
> . off of the purchase money against the decretal amount where 

decree-holder himself is the auction-purchaser is subject to the 
right of any other decree-holder who may be entitled to rateable 
distribution under Section 73 of the Civil Procedure Code. Where 
a case of rateable distribution exists, the court should not allow 
a set off except possibly to the extent of the purchaser’s own share 
of rateable distribution. In our opinion Order XXI, Rule 72 
and a similar provision in the rules framed by the Local Govern- 
ment for sale of ancestral property mean that the purchase money 
and the amount due on the decree can be set off against each 
other with due regard to the rights of another decree-holder who 
is entitled to rateable distribution. It has been held in a number 

171885] L L. R. 12 Cal 499 1 [18837] L L R. 11 Mad. 356 
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. i" ae Civil Procedure Code of 
of cases arising after the passing of tl io be holding the assets of 
1908 that the court should be deemed... money is set off against 
the judgment-debtor where the purche; Narain Sin gh v. Raja 
the decretal amount (see Bindesbw j Bhavdy Patil v. Toteram 
Kirtyanand Singh Babadur® and Neva 
Govind Patil. respondent contended that 
The learned advocate for the tollector, they were not, at 
assuming the assets were held by the Ghom the appellant applied 
any rate, held by the civil court to Yd an order therefor. His 
for rateable distribution and obtained by the Collector cannot 
contention appears to be that assets h by the court. It 18 pointed 
be considered to amount to assets held’ paid in cash by the auction 
out that, where the purchase money isurt l 
purchaser, it is to be applied by the coj of the original decree-holder 
in discharging rateably the claims) claims were included in the 












amount ordered to be recovered. 
Schedule IM, Rule 9(3)(c)(3). The 
no rateable distribution is permissible, 
money is in the custody of the Collector 
disposal of the court. A reference to Rul 
of the Revenue Department, U. P., Volume 
the Local Government for sale of ancestral p 
that 


(Rules framed by 
perty) will show 


ission (i. e 
where a decree-holder purchases with such money and the 
the permission of the Collector), the purchas provision of Sec- 
amount due on the decree may, subject to thel another, and the 
tion 73 of the Code, be set off against one fistaction of the 
Collector executing the decree shall enter up sa 
decree in whole or in part accordingly. 

It is clear that rateable distribution is contempla 
where the Collector receives the purchase money in cash 
where the decree-holder is declared to.be the purchaser an 
purchase money is to be set off against the decretal amount. 

Order XXI, Rule 72, Rule 988 makes the right of .the decree 

holder to have and the power of the Collector to allow set off of 
the purchase money against the decretal amount subject to the 
right of any other decree-holder to rateable distribution. Set off 
cannot be allowed to the extent that the latter decree-holder is 
entitled to a rateable distribution under Section 73 of the Civil 
Procedure Code. It is clear that Section 73 is applicable not only 
where sale is made by the court but also to cases in which execu- 
tion of a decree is transferred to the Collector and sale is made 
by him. In the case before us, if the Collector’s attention had 
been drawn to the circumstance that the appellant had previously 
applied for execution of his decree and that the court had passed 
* [1931] L L R. 10 Pat. 830 = A L R 1931 Bom. 252 












A. L. J. R- HIGH COURT 1107 


an order allowing rateable distribution, he would have disallowed 
set off, at any rate, to the extent of the amount due to the appellant 
on rateable distribution. It was obviously to the interest of the 
appellant to have done so. The question is whether his omission 
to invite the attention of the Collector to his own right deprives 
him of his right to claim ratéable distribution in a regular suit. 
It has not been contended before us that a regular suit of the 
kind instituted by the appellant is not maintainable. Assuming 
such a suit is maintainable, there can be no doubt that the appel- 
lant had a right to obtain rateable distribution of the purchase- 
money and the respondent had no right to have that portion of 
the purchase money set off against the decretal amount, which was 
due to the appellant. We see no reason why the equities between 
the parties should not be worked out at this stage. If a stranger 
had been the auction purchaser and had deposited the price and 
if the money had been allowed to be withdrawn by the respondent 
in disregard or ignorance of the right of the appellant to rateable 
distribution, the former would have been made to refund what 
was due to the appellant. The case is not materially different 
where in payments by the auction purchaser to the court or the 
Collector and by the latter to the decree-holder\in satisfaction of 
his decree, money does not change hand, but has nevertheless the 
same effect in law. It has been pointed out that satisfaction of 
the respondent’s decree has been noted and the result of allowing 
rateable redistribution at this stage will be to reopen the decree 
to the extent of the sum claimed by the appellant. We do not 
think such a result affords any ground for taking a different view. 
It will be open to the respondent to execute his decree for the 
amount he is now called upon to pay if he has not allowed the 
limitation to run out. 


One of the issues ‘raised in the trial court related to the 
amount to which the appellant is entitled on a rateable distribu- 
tion. This issue has not yet been decided. The case has béen 
decided on the preliminary ground that the appellant has no right 
to claim rateable distribution. In the view of the case we have 
taken he has the right. The judgments and the decrees of the 
courts below are accordingly set aside and the case is remanded 
to the court of first instance for disposal of the case after deciding 
the remaining issues. The appellant shall have his costs incurred 
in the lower appellate court and in this Court. Costs incurred 
in the court of first instance shall abide the result. 


Appeal allowed 
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“CYRIL ROWLAND GIBBS (Petitioner) 
versus 
ALLEN MABEL GIBBS (Respondent) AND G. D. THORPE 
(Co-respondent) * 
OO adie for dissolution of  merriage—Adultery—W ben 
ed. 
ae in the absence of the husband the wife left Allahabad, 
where they were staying in the company of the co-respondent and 
stayed with him alone in a bungalow in Cawnpore, and when the 
husband came to bring his wife back to Allahabad she refused to 
return, and the co-respondent did nothing to assist the husband 
in his desire that his wife should return with him to Allahabad, 
and the wife’s story of how she came to go to Cawnpore completely 
differed from that of the co-respondent’s, beld, that these facts 
coupled with the ample opportunity afforded by being alone m 
the bungalow must lead to the necessary conclusion that adultery 
had been committed. 

H. C. Desanges for the petitioner. 

O. M. Chiene for the respondents. 

The following judgment was delivered by 

Youns, J.—This is the petition of Cyril Rowland Gibbs of 
Allahabad praying that his marriage with Ellen Mabel’ Gibbs 
should be dissolved and that he should have custody of the child. 
G. D. Thorpe, a Police Insector of Cawnore, has been impleaded 
as co-respondent. The petitioner alleges the adultery of his wife 
with Thorpe. 

The petitioner married the respondent on October 29, 1928 
in Allahabad, where they have lived ever since. They are dom- 
iciled in India, and this Court has jurisdiction to hear the petition. 
There is one son of the marriage at present aged 31% years. 

About the beginning of November 1932 the husband and 
the wife were staying with the mother of the latter in Allahabad. 
The co-respondent was then on leave, and, being an old friend 
of the family of the wife, came to reside with them for 242 
months. ‘There is no evidence in this case during this time of any 
undue familiarity or guilty affection between the respondent and 
the co-respondent. The only evidence that there is is that the co- 
respondent used to take Mrs. Gibbs out on his motor-bicycle 
usually with her own sister and also to dances in the evening. 
There is nothing -n this to establish guilty affection. On January 
9, 1933 the petitioner left for Moradabad to stay with some rela- 
tives. Shortly afterwards Mrs. Cearns, the mother of the wife, 
the wife’s sister, and a brother, left Allahabad and went to 
Moradabad. ‘The petitioner says that when he asked why his wife 
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had not come as well he was told that she had gone to Calcutta to 
learn nursing. He at once left Moradabad and returned to 
Allahabad. He then discovered that his wife and the co-respondent 
had left Allahabad and had gone to Cawnpore. He followed to 
Cawnpore and found them living together in Thorpe’s bungalow. 
No one else was then residing there. He asked his wife to return 
with him to Allahabad and she refused. Mrs. Gibbs remained 
at Cawnpore alone in the bungalow with the co-respondent for 
one week. Mrs. Gibbs’ sister then came from Moradabad and 
stayed with them. On February 5, the sister left the bungalow 
and for another four days Mrs. Gibbs and Thorpe were alone 
together. The sister returned and this curious party remained 
living together in Cawnpore until shortly before the hearing of 
this case. 

Both the respondent and the co- dent have been in the 
box. Mrs. Gibbs says that she left the house in Allahabad when 
her mother and sister and brother left, because her husband had 
not left her any money and he had told the co-respondent to look 
after her. ‘This is unlikely, as the co-respondent had no money 
and had actually borrowed from the petitioner. - She saw no 
harm therefore, she says, in going to Cawnpore and staying with 
the co-respondent alone in his bungalow. She did it deliberately. 
She further says that they lived in separate rooms at different 
ends of the. bungalow, and she denied adultery. The co-res- 

dent unfortunately tells a different story. He says that Mrs. 
Cearns left her daughter for one night in Allahabad alone in the 
house with him because he had to return to duty at Cawnpore the 
next day and Mrs. Gibbs was to go to Meerut to stay with some 
friends. He says that Mrs. Cearns told him that as Cawnpore 
was on the way to Meerut, it would be a good thing if he looked 
after Mrs. Gibbs as far as Cawnpore. The co-respondent had 
been on medical leave and was without money. He says that he 
hoped, when he got to Cawnpore, to draw leave pay which he 
thought was due to him, and that out of this money he would be 
able to pay the travelling expenses of Mrs. Gibbs to Meerut. 
When, however, he reached Cawnpore, he found that he could 
get no money, and as he was new to Cawnpore and knew nobody 
there, he could not borrow the money to send Mrs. Gibbs on to 
Meerut. The only thing left was that he should take Mrs. Gibbs 
to live with him in his bungalow. _ ` l 

There are three weaknesses about this story. The first is, 
as I have pointed out above, that it is a completely different story 
from that of the wife, and, secondly, if the story were true, one 
would have expected an innocent man acting purely as a friend 
to have written or telegraphed when he got to Cawnpore to the 
husband for the necessary money to send Mrs. Gibbs on to Meerut. 
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The co-respondent, however, did not do this. He could not 
explain why he did not communicate with the petitioner. Lastly, 
Mrs. Gibbs could easily have borrowed money from her aunt who 
lived opposite Mrs. Cearns’ house in Allahabad. Further when 
a couple of days later the husband arrived at Cawnpore and 
demanded his wife, there was no question of asking the husband 
for necessary funds to send his wife to Meerut. In fact, Thorpe 
did nothing to assist the husband in his desire that his wife should 
return with him to Allahabad. 


These are the facts. I am asked by counsel for the petitioner 
to infer that adultery has been committed. On the other hand, 
counsel for the wife contends strongly that mere evidence of 
opportunity is not enough, there being no evidence of any guilty 
affection or undue familiarity between the respondent and the 
co-respondent. It is not necessary to prove guilty affection in 
every case. Adultery, for instance, may be committed with a 
prostitute and there are the well known cases where divorces are 
granted on “Hotel” evidence. There is an old legal maxim in 
Scotland which runs as follows. “Solus cum sola in suspecto loco 
non presumitur dicere pater noster,” which being translated means 
that when a man and a woman are found together under suspi- 
cious circumstances, it cannot be presumed that they are saying 
their prayers. J am satisfied that on the authorities both in India 
and in England, circumstances of this sort can only. lead to one 
inference, that is, that adultery has been committed. To rule 
otherwise would be an extremely dangerous precedent. 

Section 114 of the Evidence Act enacts that 

the court may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common course of 
natural events and human conduct. 
It seems to me that any reasonable person, on the facts of this 
case, must come to the conclusion that the respondent and the 
co-respondent committed adultery in the latter’s bungalow in 
Cawnpore. Sir William Scott many years ago in England laid 
down this principle: 

It is a fundamental rule, that it is not necessary to prove the 
direct fact of adultery, because, if it were otherwise, there is not 
one case in a hundred in which that proof would be attainable: 
It is very rarely indeed that the parties are surprised in the direct 
fact of adultery. In every case almost the fact is inferred from 
circumstances that lead to it by fair inference as a necessary con- 
“clusion; and unless this were the case, and unless this were held, 
no protection whatever could be given to mantal rights. The 
only general rule that can be laid down upon the subject is, that 
the circumstances must be such as would lead the guarded dis- 
cretion of a reasonable and just man to the conclusion. 

When one considers in this case not only the fact that the 
respondent and the co-respondent stayed together for this long 
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time alone in the bungalow in Cawnpore, but also that the 
husband came to bring his wife back and she refused to return; 
the fact that no attempt was made by the co-respondent to obtain 
the money necessary for the wife’s journey either to Meerut or 
back to her husband at Allahabad, and the fact that the wife’s 
story of how she came to go to Cawnpore so completely differs 
from that of the co-respondent’s, it is impossible to avoid the 
conclusion that the reason for this state of affairs was that therc 
was guilty affection. This coupled with the ample opportunity 
afforded by being alone in the bungalow must lead, in my opinion, 
any reasonable person to the necessary conclusion that adultery 
had been committed. 


Counsel for the wife, however, relies strongly on the recent 
case of Farnbam v. Farnbem decided by Lord Merrivale, the 
President of the Divorce Division in London. He held that the 
Court was not bound to infer adultery from the evidence of 
opportunity alone. Lord Merrivale in that case declined to grant 
a divorce on the usual hotel evidence which now it is customary 
to give in divorce cases in England. .He refused to infer from the 
fact that a man and a woman had stayed the night together in a 
bedroom in hotel that adultery had been committed. That, how- 
ever, is a very different case from this. Everyone knows that as 
the divorce law is that a husband and wife, however much they 
disagree, should be bound together, unless adultery is proved, 
married people wishing to separate arrange for some woman to 
go to a hotel with the husband. The man and woman register 
themselves as husband and wife in the hotel books, occupy the 
same bedroom, and in the morning ring the bell for the maid- 
servant to bring tea. The maidservant provides the necessary 
evidence that she has seén the man and woman together in bed. 
It is 2 well known fact, however, that in many cases the only 
time that the man and woman are in bed together is when the 
maidservant comes into the room. The man may not have the 
slightest intention of committing adultery, but o y goes through 
this farce in order to deceiv e the court and so enable his wife to 
obtain a divorce. This being the well known state of affairs, it is 
not surprising that the learned President of the Divorce Division 
refused to infer adultery from these facts. Here the facts are 
entirely different. 

Adultery, then, in my opinion, having been proved, there 
will be a decree isi with costs against the co-respondent. The 
husband will have the custody of the child. I have no doubt he 
will make arrangements for his wife occasionally to have access 
to the child. : 
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R. N. BASU (For PARSHOTAM DAS TANDON) 
VETSHS 
_ EMPEROR* 

Criminal Procedure Code, Section 439—Practice—Application in revision 
—Whether High Court should entertain—Accused willing to forgo 
bis liberty—Court’s duty to refuse to convict if evidence insuffi- 
cient to prove offence. - 

Tt must be taken to be the invariable practice of the High Court 
to refuse to entertain applications in revision when the applicant 
could have gone to the sessions but the High Court can depart 
from this rule under special circumstances, viz. where an 
application is presented by an outsider to the proceedings as 
emscus curiae or in the interests of the public or where the appeal 
from the court where order is challenged lies direct to the High 
Court. 

Sherif Abmad v. Qabul Singh, 1 L. R. 43 All. 497 and Nerain 
Prasad Nigem v. The Emperor, 20 A. L. J. 909 referred to. 

Where the magistrate was doubtful of the soundness of the 
prosecution case and would have acquitted the accused if he 
himself had made any serious effort to avoid a conviction, but 
as the accused was anxious or willing to go to jail and the 
magistrate was ready to accommodate him, accused was con- 
victed, eld, that even when the individual does not claim the 
protection of the court and is ready to forgo his liberty, the 
courts have to protect the tax-payer from expenditure which 
‘cannot. be justified and if the evidence is insufficient to prove 
a definite offence, the court must refuse to convict the accused. 

CRIMINAL REVISION from an order of F. H. Locan  Esq., 
Magistrate First Class of Allahabad. 


M. Walliullab (Assistant Government Advocate) for the 
Crown. 
K. D. Maleviya for the applicant. 


The following judgment was delivered by 
KENDALL, J.—This is an application made by one Mr. R. N. 


` Basu, as Secretary of the District Bar Association of Allahabad, 


for the revision of an order of a Magistrate convicting B. Parshottam 
Das Tandon of an offence under Section 17(2) of the Criminal 
Law Amendment Act, and sentencing him to six months’ rigorous 
imprisonment. ‘That term of imprisonment has, I understand, 
already been served and the application is made on legal and tech- 
nical grounds. A preliminary objection of some difficulty has 
been raised to the hearing of the application on the ground that no 
application was first made to the Sessions Judge. In the case of 
Sharif Abmad v. Qabul Singh’, it has been laid down by a Bench 
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„of this Court as a rule of practice that an application to the lower Canmeat 
court should be considered an essential step in the procedure, and ce 
` that should be so, whether the District Magistrate or' the Sessions 
Judge has power to grant the relief or not. R. N. Basu 
In future therefore failure on the part of the applicant to R 
submit his application to the lower court will operate as a bar Za 
to the application being entertained by the High Court. Kendall, J. 
Tf this rule of practice had been followed, the present applica- 
tion would have been rejected on the ground that it had not been 
presented to the Sessions Judge. The rule of practice has been 
followed in numerous cases, but it has been pointed out that it 
has not been invariably followed. In the case of Narain Prasad 
Nigam v. The Emperor’, Sir Lewis Stuart pointed out that the 
High Court had jurisdiction to call for and examine the record of 
proceedings in a Magistrate’s court however the matter is brought 
to its notice. This decision is one year later than that of the 
Bench which lays down the practice of the court, but there is no- 
‘thing in it to show that the decision of the Bench was brought 
to the notice of the learned Judge who so emphasised the powers 
of intervention by the High Court. In the much more recent ~- 
case of Girdberi Lal Agarwala v. King-Emperor,? a Bench of this 
Court also interfered in revision with the order of the District 
Magistrate in spite of the fact that: no application had been pre- 
sented to the court of the Sessions Judge. In both these cases it 
is to be noted that the application was presented, not by the person 
who had been convicted by the Magistrate, but by some person 
who was no party to the proceedings at all and who wished t> 
intervene either as emicus curiae or it may be in the interests of 
the public. In still another case of Balkrishna Sharma v. King- 
Emperor* the present Chief Justice admitted an application for 
revision when no application had been made to the Sessions Judge, 
and remarked: 
No doubt it is the general practice of this Court not-to enter- 
tain a revision when the applicant could have gone to the superior 
court of the District Magistrate or the Seasions Judge, but, of 
course, even a settled practice does not oust the jurisdiction of 
the High Court. 
This was not a case in which a third party had intervened, but 
there was a special circumstance in that the offence was one under 
Section 124-A, which is triable by either the District Magistrate 
or the Sessions Judge, and the appeal lies in either case direct to 
the High Court. No doubt thé practice laid down in Sherif 
V. Qabul Singh” has been followed in numerous cases but 
it has not been invariably followed and as I have shown there is 
authority for departing from it in cases where-an application is 
presented by an outsider to the proceedings, or where the appeal ə 
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from the court whose order is challenged lies direct to the High 
Court. It can, of course, not be questioned that the High Court” 
has jurisdiction to intervene in revision where it is necessary for the 
ends of justice, and although I think it must be taken still to be the 
invariable practice of the court to refuse to entertain applications 
in revision where there are no special circumstances such as those 
that I have referred to above, it cannot be held to be bound to 
refuse an application in every case merely because it had not been 
presented in the lower court of appeal. I have therefore heard 
this application and the connected one on their merits. 

There is a special reason for admitting and hearing the pre- 
sent application, for the case appears to be one in which the person 
convicted, B. Parshottam Das Tandon, was by no means unwilling 
to be convicted, and the Magistrate has accommodated him without 
being entirely satisfied that the charge had been proved by the 
prosecution. This charge was of having persisted in the manage ~ 
ment of the Allahabad Town Congress Committee, an unlawful 
association. It has been pointed out by Mr. K. D. Malaviya that 
although the Allahabad Town Congress Committee has been 
declared to be an unlawful association by the Local Government, 
there are several branches of the Congress organization which have 
not been declared to be unlawful, and there was no positive evidences 
in this case to prove that the accused had been assisting the Allah- 
abad ‘Town Congress Committee as distinguished from other asso- 
ciations. The evidence against him was of three kinds. There was 
that of a sub-inspector, Amjed Ali, to testify that it was to his 
personal knowledge that the accused had been collecting subscrip- 
tions on behalf of the Congress and meeting Congress leaders. 
He may well have done so, but unless it could be proved that he 
had been collecting subscriptions on behalf of the Allahabad Town 
Congress Committee the statement of the witness does not def- 
nitely show that the accused was assisting that committee. It was 
further shown that the accused with some others made himself 
prominent in connection with a meeting called in the Parshottam 
Das Park which the Magistrate has found to be a “Congress meet- 
ing”. But there is no evidence to show that it was convened or 
held under the auspices of the Allahabad Town Congress Com- 
mittee. Lastly there was the evidence of some accounts on which, 
however, the Magistrate has not relied because he has accepted the 
word of the accused that they were purely private accounts and 
had nothing to do with the Allahabad Town Congress Committee. 
As the Magistrate himself says, the prosecution evidence was not 
very strong or very circumstantial, and in order to convict the 
accused he was compelled to rely on the fact that the accused 
himself, although he made a statement apparently of considerable 
length and referred to the accounts, did not deny that he had been 
doing work for Congress. 


r 
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- I think it is clear from the judgment of the Magistrate that 


l . þe was doubtful of the soundness of the case and would have ac- 


quitted the accused if the accused himself had made any serious 
effort to avoid a conviction. The circumstances, as I have sug- 
gested earlier in this judgment, evidently were that the accused 
was anxious or willing. to go to jail and the Magistrate was ready 
to accommodate him. This however was not a judicial point of 
= view. The courts are bound, of course, to protect the liberty of 
the individual, but eyen when the individual does not claim the 
protection and is ready to forgo his liberty, the courts have to 
consider that there are other questions than the wishes of the 
parties to the proceedings by which they have to be guided. If the 
accused is sent to jail he has to be confined there and maintained 
‘there at the expense of the public, and whether his wish to go to 
jail arises from political or economical motives, it is the duty 
-of the courts to protéct the tax-payer. I think, therefore, that the 
present application is entitled to succeed, and that the order con- 
victing B. Parshottam Das Tandon and sentencing him to sm 
months’ rigorous imprisonment must be set aside on the ground 
that no offence has been proved by the evidence for the prosecu- 
tion, and I order accordingly. 


Application allowed 


INDIYA 
VETSHS 
HARBANS PRASAD AND OTHERS* 

Criminal Procedure Code, Section 437—When magistrate exceeds bis 
jurisdiction—Penal Code, Sections 147 and 304—Case 
Magistrate discharged accused after giving reasons for disbelieving 
prosecution witnesses—When accused not improperly discharged. 

If a magistrate, without rejecting the evidence as totally un- 
trustworthy and the char groundless interprets the evidence 
and gives it a legal completion, which, to his mind, it ought to 
receive, he exceeds his jurisdiction and usurps the function.of the 

` nee Emperor v. Alab Mahr, 25 A. L. J. 191 relied 


“The provisions of the Criminal Procedure Code give to the 
‘enquiring magistrate wide discretionary pow 

Where iia cae udder ections 147 end 504 ut the Pend Code 
the magistrate, after dealing with the matter at length and giving 
reasons for disbelieving the evidence of the prosecution witnesses, 
discharged the accused and the Sessions Judge also expressed the 
same view, beld, that the accused were not improperly discharged. 


CrmonaL Revision from an order of L M, Kmwwatr Esq., 
Sessions Judge of Banda. 
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P. L. Banerji, Damodar Das and K. N. Laghate for the appli- 
cant. 


Mushtag Abmad for the opposite party. 
The following judgment was delivered by 


KENDALL, J.—This application for revision arises from a case 
in which certain persons were prosecuted’ under Sections 147 and 
304 of the Indian Penal Code, and the Magistrate after a prolonged 
enquiry discharged them on August 22, 1932, without framing 
a charge. An application for the revision of his order was made 
to the Sessions Judge, some of whose remarks in his order probably 
inspired the present application, which is made by the mother of 
the man who died as a result of injuries received in the course of a 
riot. A further point for remark is that the application to this 
Court was made about four months after the Sessions Judge’s order, 
refusing to interfere in revision, had been passed. 

The remarks made by the Sessions Judge to which I have 
referred are as follows: 

The main contention of the applicant is that the learned 
Magistrate has usurped the functions of the sessions court as the case 
was exclusively triable by the court of session and that his judg- 
ment clearly indicates this. I may at the outset say that this con- 
tention is to a certain extent a sound one. The judgment of 
the learned Magistrate clearly indicates that he has weighed the 
evidence to find out not if a prima facie case had been made out 
against the accused before him but whether they were guilty or 
not. This was not his function. - 

Nevertheless for the reasons given towards the end of his order 
the Sessions Judge dismissed the application for revision. 

It has been argued in this Court that if the Sessions Judge 
held that the Magistrate had usurped the functions of a Sessions 
Judge and tried the case instead of merely making a preliminary 
enquiry, he had two alternatives under Section 437 of the Code ot 
Criminal Procedure, viz: (1) to order a fresh enquiry or (2) to 
direct the accused to be committed for trial on the ground that ~ 
the order of discharge was an improper one. If the Sessions Judge 
really was of opinion that the case was triable exclusively by the 
court of session and that the accused had been improperly dis- 
charged this statement of law is perfectly correct. 

In support of the application I have been referred to a deci- 
sion of a Bench of two learned Judges of this Court in the case of 
Emperor v. Allab Mabr' and reference has also been made to an 
earlier decision in Het Ram v. Ganga Sabai? In the last men- 
tioned case, Sir George Knox held that in a case exclusively triable 
by a court of session a Magistrate is not empowered to write a 
judgment, all that he is empowered to do is to record reasons for a 
discharge, if he makes such an order, and to pass the order of dis- 
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charge. In the case referred to the Bench Sir Cecil Walsh divided 
cases of this kind into three categories which may for convenience 
sake be quoted here: 

(1) There is the case where the evidence is prima facie s0 
clear that nobody can entertain any doubt that the matter ought 
to be tried. 

(2) There is on the other hand a class of cases where the 
evidence is so palpably tainted, absurd, incredible bien eeka 
that nobody could doubt that it would be a hardship and unjust 
to an accused person to allow the matter to go any further. 

(3) There is the third category which of course provides 
debateable ground, where the evidence is conflicting and lays itself 
open to suspicion but where on the other hand it may be true, 
and they commend itself to certain Tribunals, the Magistrate, 
even though he may have reasons to doubt whether if he were 
trying the case, he would convict, has no right to substitute his 
judgment for the final judgment of the court indicated by law 
for the trial, and to arrive at a final decision dismissing the case 
in the way in which he would do if he were the trial court. 

Both sides have referred to this judgment, the applicant claim- 
ing that the present case is one that comes under the third cate- 
gory, whereas the other side, represented by Mr. Mushtaq Ahmad, 
contends that the case as shown by the findings of both the courts 
must be held to come under the second category. 


There can be no doubt that the provisions of the Code of | 


Criminal Procedure give to the enquiring Magistrate wide dis- 
cretionary powers, and there are many decisions of this Court which 
go to show that the view taken by Sir George Knox in the case of 
Het Rem v. Ganga Sabai must now be held to be too narrow a view; 
and in fact this opinion has been expressed in so many words by a 
Bench of two Judges in the case of Akber Ali v. Raja Bahadur. 
Mr. Justice Daniels remarked: 
Knox, J. has too narrowly restricted the functions of a com- 
mitting Magistrate 
and the other learned Judge on the Bench, the present Chief 
Justice, while agreeing generally remarked: 
I, however wish to guard myself against being understood to 
dissent entirely from the view expressed by Knox, J. ....... 
. ... +. . Perhaps the learned Judge expressed himself too 
strongly, but the principle underlying his pronouncements seems 
to be sound. Section 213 uss the expression ‘not sufficient 
grounds for committing the accused.’ This expression is quite 
different from such expression as ‘the case not proved’ or ‘the 
accused are innocent.’ J agree with the view of Lindsay, J. that 
when after hearing the evidence for the defence the Magistrate 
comes to the conclusion that their evidence rebuts that pro- 
duced for the prosecution, or renders it so incredible or unreliable 
"24 A L. J. 133 
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that a conviction will not follow, he may pass an order of dis- 
charge as expressed by him in Mubemmad Abdul Hadi v. Baldeo 
Sabai, I. L. R. 40 All. 615. 

In the recent Bench decision of this Court to which I have 
already referred, Emperor v. Alla Mabr, the criterion that seems 
to have been accepted by the Bench is that if the Magistrate, 

without rejecting the evidence as totally untrustworthy and the 
charge as groundless interpreted the evidence and gave it a legal 
complexion, which, to his mind, it ought to receive, he exceeded 
his jurisdiction and usurped the function of the trial court. 

I need not consider in detail all the pronouncements that have 
been made on this subject by the Judges either of this Court or of 
other High Courts, because I consider that this is the latest pro- 
nouncement by a Bench of this Court and that it expresses broadly 
the views of the other Judges who have dealt with this particular 
question of law. 

In the present case the Magistrate dealt with the matter at 
length in an order which occupies over twenty pages of typed 
script, and there are passages which certainly suggest that he did 
believe that his function was to decide whether the accused were 
guilty or not guilty and not merely whether there were sufficient 
grounds for committing the accused for trial. What he has done 
in the main portion of his order however is to give reasons for 
holding that the alleged eye-witnesses were not to be believed. 
There was also a statement on record which is referred to as the 
dying statement of the man whose mother has made the present 
application, and the Magistrate without definitely finding that 
this statement was not to be believed has given reasons for holding 
that it was inspired by an interested party. His final conclusion 


is that: 

No court can record a conviction of any of the accused per- 
sons in this on such flimsy, tainted, hostile, unnatural and in- 
consistent evidence as has been produced in this case. J therefore 
find that there are not sufficient grounds for committing the 
accused persons, and under the circumstances I have no other 
alternative but to discharge them. 

Now, it cannot be said that he passed his order without re- 
jecting the evidence as totally untrustworthy and the charge as 
groundless, and if he has given reasons for disbelieving the evidence 
of the prosecution witnesses it is not because he has interpreted 
the evidence “but because he has found that circumstances exit 
which made that evidence unreliable. The Sessions Judge has 
also considered the evidence and has come to a conclusion which 
he expresses in the following words: 

Undoubtedly the case as put forward by the prosecution was 
not a true one. ‘There are too many falsehoods and exaggera- 
tions for any reliance to be placed on it. It would serve no 
purpose therefore to order the case to be committed and it is 
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not therefore in the interests of justice that I should do so and 
waste public cime and money. On the evidence on record there 
could be no other result but an acquittal. 

It cannot be pretended that the order of the Sessions Judge, 
as it stands, is a satisfactory order. He has not given any reasons 
for holding that the Magistrate usurped the functions of the ses- 
sions court, and it is possible that he based his view of the law on 
that laid down in the case decided by Sir George Knox to which 
I have referred above. Even if he had believed that the case was 
solely triable by the court of session however, he was not called 
upon to interfere unless he was also satisfied that the accused had 
been improperly discharged; and if the Magistrate did not exceed 
the powers to which I have referred, viz: those defined in Emperor 
v. Allab Madr it follows that the accused were not improperly dis- 
charged. It is true that the Bench in this case did remark that if 
the case were doubtful, that is to say, if it was one in which a 
different court would be likely to take a different view the case 
ought to be committed for trial. In the present case however 
the Magistrate has expressed the view that the evidence could 
not be accepted, and the Sessions Judge has expressed the same 
view. ‘There is no other authority that has been in a position to 
come to a judicial finding on the facts and that is their decision. 
I cannot therefore hold that the accused were improperly dis- 
charged, and the result is that the present application is dismissed. 


Application dismissed 


ASMATULLAH AND OTHERS 
VETSHS 
EMPEROR* 

Penal Code, Section 325 read with Sectian 149—Offence under—When 
not made ont—tInjurles inflicted in exercise of right of self-defence— 
Prosecution case false end maenufacttred in material and vital perti- 
ctlers—Court’s duty—Practice to be followed in Cromenal Cases. 

Per Younes, J.—The plain duty of the court when it finds the 
prosecution case false and manufactured in material and vital par- 
ticulars, and supported by perjured evidence, is to throw the whole 
case out without delay. Sbukul v. Emperor, 1933 A. L. J. 379 
and Emperor v. Satyendra Kumar Dett Chowdbrry, 1923 C. L. J. 
173 referred to. 

Per Kina, J.—The trial judge must decide each case on its merits 
and it is impossible to lay down any general rules for his guidance 
in believing or disbelieving testimony. ‘The ascertainment of the 
truth is the primary duty imposed upon criminal courts. A court 
is not absolved from attempting to perform that duty merely be- 
cause neither side puts forward the plain unvarnished truth, but 
only a distorted or exaggerated version. | 
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Where complainant’s party trespassed accused’s land in large 
numbers as aggressors to enforce their supposed right of cutting 
grass, and when driven away by accused, one of them suffered 
grievous hust while others suffered only simple hurts but a lot 
of false evidence was given by prosecution witnesses, such as, looting 
of property and desecration of mosques, in order to aggravate the 
charges against accused, and a large number of persons were falsely 
implicated, Aeld, that inasmuch as accused’ had not exceeded 
their right of private defence, they must be acquitted. 

CRIMINAL APPEAL from an order of BABU GHANSHAM Das, 
Sessions Judge of Bijnor. 

Vishwa Mitra for the appellants. 

K. O. Carleton for the complainant Karim Bakhsh Jhojha. 

Sankar Saran (Government Pleader) for the Crown. 

The following judgments were delivered:— 

Youne, J.—Asmatullah, Majid, Asghar, Karan Khan, Mum- 
taz, Kallu and Wahid were charged before the Sessions Judge of 
Bijnor under Sections 395, 325 and 149 of the Indian Penal Code. 
The learned Sessions Judge acquitted no less than 22 persons but 
convicted 7 under Section 325 read with 149. He sentenced the 
7 accused found guilty to five weeks rigorous imprisonment each. 
These 7 accused appeal to this Court and we have before us two 
applications for revision by the party of the complainants; one is 
against the setting aside of the order of acquittal of the 22 persons 
and the other is for the enhancement of the sentence of the 7 
persons found guilty. I may say that as regards these applications 
in revision counsel for the applicants has very properly refused to 
press them and they are dismissed. 

On July 27, 1932 there was a riot in the neighbourhood of 
village Mandaoli. The first information report was made by one 
Karim Bakhsh Teli at the nearest thana which was about 6 miles 
from the place of occurrence. That first information report is 
of vital importance in this,case. Karim Bakhsh relates that an- 
other Karim Bakhsh, a Jhojha of Mandaoli, had taken a lease of 
certain jungle land, that the neighbouring villagers used to graze 
their cattle on this jungle land; that Karim Bakhsh not unnaturally 
wished to collect fees for the grazing of this cattle; that the vil- 
lagers strongly objected to this with the result that on July 24, 
1932 the thekedar and some of his adherents drove 106 cattle 
from the jungle to a cattle pound; that on July 27, at a time about 
four gharis before sunset, four of the complainants’ party were 
engaged in cutting grass in a sugar cane field; that a small party 
of the accused moved by ill-feeling against the complainants’ party 
because of the cattle, attacked these four persons and drove them 
away. That thereafter these four persons.collected others and 
returned; that a large party of the accused, numbering 100 to 150 
persons, had then collected and had proceeded to chase the com- 
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plainants’ party to village Mandaoli, and there in a lane had 
thoroughly beaten them. This was the whole case as presented 
by the first information report. It is to be noted that it was made 
some six hours after the occurrence took place. The complainant 
had ample time to consult his friends in the village and obtain in- 
formation. ‘The case as produced, however, by the prosecution 
both in the Magistrate’s court and in the sessions court was very 
different. In the first place, the locus in quo was changed. No 
longer does the sugar field figure in the story. The place where the 
riot commenced was now a nim tree near Mandaoli. This change 
the Judge finds was made because the defence story, as set up in a 
statement made by one of the accused in the first court, was in 
agreement with the first information report, namely, that. the 
beating had commenced in the sugar field belonging to the accused. 
This fact would justify a defence that the accused were within 
their rights in beating trespassers upon their land. ‘Therefore the 
scene of the occurrence was changed by the prosecution. Secondly, 
the time was altered. In the first information report the time 
was clear, namely, four gharis before sunset. In both the lower 
courts the time was changed to after sunset. It is clear that this 
` change contradicts vitally the first information report. No one 
goes to cut grass in a field after sunset. The alteration in the time 
was necessary for a very good reason; various material changes 
were made in the prosecution case. For instance, there was a 
charge made of dacoity. A number of thé prosecution witnesses 
also gave evidence that several mosques in the village had been 
desecrated. Further, a large party of Jats, who were not men- 
tioned in the first information report, were charged in the lower 
courts. It is perfectly obvious that if the time as given in the 
first information report was adhered to, namely, four gharis before 
sunset, and the informant had six hours to consider his report before 
he made it, there could be no answer to the objection that all these 
other charges were not included in the first information report. 
If however the time was changed to after sunset, the informant 
might possibly have run to the police station to make his rt 
without consulting other people in the village, and he E eee 
reported only what he himself had seen. 

The learned Judge in an extremely careful and able judg- 
ment as to the facts comes to the following conclusion. He 
says: 


4 


I am decidedly of the opinion that this alleged dacoity never took 
place and that it is nothing else but a fiction and creation of the 
subsequently developed imagination of the prosecution witnesses 
and their advisers. 

As to the desecration of the mosques he finds that the desecra- 
tion 
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seems to be very improbable; the alleged riot was not a communal 
one and Muslims are supposed to have taken part in ét on the side 
of the accused and with their help such a thing could not have 

been allowed and taken place. 
He finds that the time as given in his court was false. He 
finds that the evidence as to the place where the riot took place 
was false. He finds that the Jats did not take part in the riot. 


.He says that the thekedar 


had a grudge against them for the non-payment of the ‘punchhi’ 
dues and after this alleged riot between the Rangars and the 
Jhojhas, he welcomed this opportunity to implicate the Jats 
as well in it to bring them to their knees for not paying their 
grazing charges. 

It is unnecessary to go through the judgment in detail. All 
I need to say is that the facts, which are so minutely and clearly 
stated, make it clear beyond doubt that the learned Judge was 
correct in his findings. 

The result was that out of the 29 accused it has been proved 
to demonstration that 13 Jats were falsely implicated; one Nat 
who, fortunately for himself, was a history sheeter and under 
the surveillance of the police, was falsely implicated. The police , 
themselves gave evidence that this Nat at the time of the occurrence 
had been noted as having left his village; had been noted as having 
arrived at a village some 16 miles distant, and was noted as having 
been in this distant village the whole time of the riot. In the 
case of one of the Jats the Judge finds that he was a member of 
the local District Board, that he had been properly engaged in 
fighting an encroachment made upon the public highway by the 
buildings of the complainants; and that he had taken the neces- 
sary steps and had these buildings demolished; that the reason he 
was implicated was that the complainants thought that he was 
a very undesirable member of the District Board. No less than 
14 of these accused have therefore been falsely implicated in this 
case. The prosecution case has been proved to the hilt to have 
been false in two out of the three charges made against the accused. 
Further the false case was supported entirely by deliberately manu- 
factured and perjured evidence. 


It appears then to be curious that in spite of these facts seven 
accused were found guilty. The learned Sessions Judge has found 
them guilty by the following process:—One of them made a 
statement in the Magistrate’s court. That statement was that 
some of the complainants’ party had been engaged in cutting grass 
in the sugar cane field belonging to the accused. Some of the 
accused therefore protested, and were met with abuse, and there- 
upon they used their right to evict the trespassers. They beat the 
complainants’ party with sticks and chased them out of the field. 
Thereafter, the complainants’ party collected fifteen men and 
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returned to the sugar cane field. The accused thereupon beat the 
complainants’ party again and chased them away. It is to be noted 
that this statement agrees with the first information report. Two 
of the other accused adhered to this statement and in it four other 
accused are mentioned. This statement therefore applies to the 
seven accused who have been found guilty. The learned Sessions 
Judge uses this statement as corroboration of the perjured evidence 
for the Crown. He thinks as there is corroboration that he can 
rely upon this perjured evidence and convict these seven accused. 
The evidence of the Ctown witnesses being perjured is in my 
opinion of no value whatever. It amounts to nothing. Nothing 
can be neither multiplied or corroborated. There is therefore no 
evidence against the accused except their own statement which 
remains uncontradicted. This statement does not amount to an 
admission of any offence and therefore the accused are entitled to 
an acquittal. 

How has this false.case.and perjured evidence been produced? 
More than a hint is contained in the evidence of H. Abdul Ghafoor 
the Pesh Imam of a mosque in this village. He was asked in cross- 
examination how he came to know of the Jats being implicated in 
this riot. He said as follows: 

Jis waqt sc ale das Uae cacead gawabenko semj us wagi 

mujbko malum bua ki is moqadma me Jet bhi muljemen bai. 
Mukbtalif mowajat ke Jat bhi is moqadma: me muljemen bai. 
Hemko aur gewahenko bamare vakil ne semjbeyatha. Vakil 
sabeb ne bamko apne makanpar Bijnor me semjbeyatha. Hemko 
aur fia vakil sabebne apne maken per Bijnor me semjba- 


ysi 

In plain English this means that this witness did not know 
of the Jats being in the riot until the vakil saheb had tutored 
him 


In India, in a case such as this, the practice undoubtedly has 
been for the court laboriously and anxiously to search with a mi- 
croscope for some truth which might be buried in the evidence. 
In my opinion such procedure is wrong, 2 waste of valuable time, 
and a danger to the public. It must frequently result in innocent 
persons being convicted. A conviction in such a case ,must 
largely be the result of guesswork. The plain duty of the court 
-when it finds the prosecution case false and manufactured in 
material and vital particulars, and supported by perjured evidence, 
is to throw the whole case out without delay. 

This case is a notable example of the danger of the practice 
of relying upon false evidence even if “corroborated”. The result 
of this practice in this case was that seven persons were wrongly 
convicted. The same result must inevitably occur in other—and 
more serious—cases. The final issue might not always be so happy 
for the accused. No one, however gifted, can, by any process, 
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be certain of discovering beyond reasonable doubt, the truth in a 
lying witness. It is unnecessary here to discuss the point further. 
It has been dealt with fully by me and Thom, J., in Shuksal v. 
King-Emperor! and by myself sitting alone in Man Singh v. King- 


` Emperor’. 


I find that the view expressed in these cases as to the value 
of perjured witnesses has been powerfully supported. Sir Comer 
Petheram, Chief Justice of the Calcutta High Court, in Jaspath v. 
Queen-Em press’ said as follows:— 

The jury found a,verdict which showed that they disbelieved the 
evidence for the prosecution in certain parts as to which they 
thought the witnesses were committing perjury, and they say that 
story is untrue, but they accepted that evidence in other parts, 
and convicted one of the prisoners upon it. The charge of the 
Judge shows that that was unsafe, and, speaking for myself, I 
quite agree with him. I think it absohitely unsafe to take the 
story of certain witnesses which is shown to be perjured as to a 
portion and to accept their statement and act upon it. 


In Emperor v. Satyendra Kumar Dutt Chawd bury" Mr. Justice 


Walmsley remarked:— 


The fact remains however that the witness was cross-examined 
by the prosecution and the question is whether the whole of his 
evidence must be rejected, or the court can believe it in part and 
disbelieve it in part. In the case of Fænlkner v. Brine, 1858 
1 Faud F. 254 defendant’s counsel asked for permission to question 
his own witness as to the statement which he had made to defen- 
dant’s attorney because it was much more favourable to the 
defendant chan the version given in court and Lord Campbell, 
C. J., in allowing the question to be put, said: ‘It must be 
understood that it must be done to discredit the witness altogether, 
and not merely to get rid of part of bis testimony. If that which 
is suggested shall be elicited it will show that he is not trust- 

heat all.” The result is that Padma Lochan’s evidence must 
be excluded altogether. 

It is to be noted in the above case that Lord Campbell, one 
of the greatest of the Lord Chief Justices of England, made it 
clear that when a witness is discredited, he is discredited in toto and 
not in part. I do not think it would ever be suggested in England 
that perjured evidence could, under any circumstances, be relied 
upon at all. 


There is one further fact to be noted. The learned Judge 
says as follows:— 

Thus evidently these Jhojhas of Mandaoli instead of going to 
court and getting their title established to that land had taken 
the law in their own hands and taken the initiztive which had 
led to this riot. This action of theirs certainly minimises the 
gravity of the offence which the aforesaid accused have committed. 
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This finding instead of being the basis of a conviction ought Canawat 
` to have resulted in the acquittal of the accused. The learned —— 
Judge does not find anywhere that the accused had exceeded their 
right of private defence. ADAT- 
The result is that the appeal succeeds, the conviction,of all the "==" 
seven accused is set aside and they must be set at liberty forthwith. kuao 
Their bail bonds are cancelled. — 


Kina, J.—I agree that the appeal should be allowed. The 
learned Sessions Judge has writtem a well-reasoned and admirable 
judgment and I fully accept his findings of fact. On his own 
findings however I think that no offence has been clearly estab- 
lished. He found that the complainant’s party took the initiative 
and were the aggressors. In the first place, the complainant’s 
party trespassed on the lands of the accused in small numbers and 
were driven away. Then they returned to the land of the accused 
in larger numbers, to enforce their supposed right of cutting 
grass, and were again driven away by the party of the accused, 
and a number of the complainant’s party suffered injuries, On 
this finding it is clear that the accused were acting in exercise of 
their right of private defence of property. The only justification 
for their conviction would have been a finding that they had 
exceeded their right of private defence. Unfortunately, the 
learned Sessions Judge has not discussed this aspect of the case, 
namely, whether they exceeded their right of private defence. 
Considering that the complainants’ party came in‘large numbers as 
the aggressors, and only one of them suffered grievous hurt and a 
number of others suffered only simple hurts, I am not prepared to 
hold that the accused exceeded their right of private defence. In 
my opinion, therefore, the accused are entitled to an acquittal. 


It is perfectly clear that a lot of false evidence has been given 
in this case, as the learned Sessions Judge and my learned brother 
have pointed out. Certain incidents were alleged such as the 
looting of property, and desecration of the mosque, which were 
false and were only added in order to aggravate the charges against 
the accused. It is also perfectly clear that a large number of 
persons were falsely implicated as having taken part in the occur- 
rence. Iam not prepared however to associate myself with certain 
general observations made by my learned brother which seem 
intended for the guidance of trial courts in cases of this sort. I 
view with profound distrust any general observations purporting 
to fetter the discretion of trial courts in the matter of believing 
or disbelieving witnesses. If a witness has told a lie on one point, 
but the court nevertheless conscientiously believes the witness to 
be speaking the truth on another point, it is useless to tell the court 
that, according to a general observation made by a learned Judge 
(with reference to a totally different state of facts), the witness 
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should be disbelieved on every point. Belief of this sort does not, 
or at least should not yield to the dictates of authority. The trial 
judge must decide each case on its merits and I think it is impossible 
to lay down any general rules for his guidance in believing or 
disbelieving testimony. 

Moreover I consider the ascertainment of the truth to be the 


primary duty imposed upon criminal courts. A court is not 


absolved from attempting to perform that duty merely because 
(as usually happens in riot cases) neither side puts forward the 
plain unvarnished truth, but only a distorted or exaggerated 
version. I think the trial court adopted a perfectly correct 
method, and this case furnishes 2 good example of a difficult duty 
well performed. 

I concur in allowing the appeal and in rejecting the revisional 
applications. 

By THE Court—The appeal is allowed and the convictions 
and sentences set aside. If the appellants are in jail they shall be 
released at once; if on bail their bail bonds are cancelled. The 
revisional applications are rejected. 

Appeal allowed 


NARAYAN DASS (Decree-bolder) 
VeTsus 
TARAVATI (Judgment-debtor)* 
Limitation Act, Art. 182—Step-in-cid—W hether application for copy of 
decree, amounts fo. 
A mere application for a copy of a decree cannot be taken to be 
a step-in-aid of execution of a decree. In order to come withia 
Art. 182 of the Limitation Act a decree-holder must make some 
application to the execution court itself. Puthia Veetil Moidn 
v. lrakkatit Kernaven Ramen Neyer, 39 Mad. L. J. 572 relied on. 
EXECUTION SECOND APPEAL from a decree of D. C. HUNTER 
Esq., District Judge of Moradabad, confirming a decree of Panpir 
KausHrasa Nano Josta, Munsif. 


Vishwa Mittra for the appellant. 
The respondent was not represented. 


The following judgment was delivered by 


Younc, J.—This ‘is an execution second appeal from the 
decision of the learned District Judge of Moradabad. The only 
point that arises in this case is the question of limitation. It 
appears that the decree-holder obtained a decree and made an 
application in execution on August 11, 1927. That application 
was dismissed for default. The application that I have to consider 
in the present appeal was made on January 31, 1931. It is clear 
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that this application was out-of time. The appellant however 
contends that because he applied on February 10, 1928, to the High 
Court for a copy of the decree in order that he might lodge it in 
the executing court time begins to run from that date. He argues 
that this application to the High Court was a step-in-aid of 
execution within the meaning of Article 182 of the Limitation Act. 
It is to be noted that the application to the High Court for a copy 
was not proceeded with, and in fact no copy was obtained. 

It appears to me that mere application for a copy of a decree 
cannot be said to be a step-in-aid of execution of a decree. A 
copy of a decree might be applied for a variety of purposes; not 
necessarily for the purpose of executing a decree. I think to come 
within Article 182 a decree-holder must make some application to 
the execution court itself. ! 

It appears that this point has never been decided in this High 
Court, but it has been considered by the Madras High Court in the 
case of Puthia Veetil Moidu v. Irakkatt Karnavan Ramen Nayar. 
The Bench in that case decided that an application for a copy of a 


decree cannot be taken to be a step-in-aid of execution. The_ 


appeal is therefore dismissed. 
Appeal dismissed 


139 M. L. J. 572 


_ ` FULL BENCH 
AKBARI BEGAM (Pleintiff) 
VETSHS 


RAHMAT HUSAIN ano oTHeRs (Defendants) * 


v. 
TARAYVATI 
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Indien Osths Act—Secs. 8 end 13—Parties to snit. agreeing to abide by ST 


statement of a witness who is also party to swit—All points includ- 


C. J. 


ing costs to be decided in accordance with the statement—Validity Muxras, J. 


of—Contract Act, Sec. 23—Agreement not contrery to Contract 
Act or public policy—Whether emonnts to reference to erbitra- 
tion—Advocate and client—Vakalatnama conferring wide powers 
on vakil—When power to abide by statement of eny witness implied 
—Powers of advocates of High Court to compromise in the absence 
of express authority of client—Practice—Letters Patent, Clouse 27 
—High Court—When order of reference to be made. 

The parties to a suit can validly agree, even apart from the 
Indian Oaths Act, that they will abide by the statement of a 
witness, including one who is a party to the suit and they can 
leave the decision of all points including costs arising in the case 
to be made according to the statement. Rem Nerein Singh v. 
Babu Singh, I. L. R. 18 All. 46, Mobemmad Asgher Ali Kben v. 
Mobemmad Imitax Ali, 1898 A. W. N. 200, Himenchal v. Jatwer 
Singh, I. L. R. 46 All. 710 and Cheubssoppa Hiremath v. 
Basalingayya G. Hiremath, I. L. R. 51 Bom. 908 relied on. 


*F. A. 363 of 1929 
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Bisbembber v. Shri Thakur Redha Kisbunji, 1931 A. L. J. 393 
distinguished. 

In the case of an appointment of a vakil by vakalatnama to 
conduct a case, it is prima facie implied that he has full power 
to conduct the case in the way he considers best, and therefore 
such a document should be construed liberally. If a vakalatnama 
confers very wide powers in very general terms on the vakil, and 
authorises him to conduct the case and to take other proceedings 
and expressly states that whatever is done by the vakil should 
be accepted by the litigant, and specifies particularly important . 
powers like te of appointing arbitrators and compromising 
disputes, beld, that the power to abide by the statement of any 
witness whether under the Oaths Act or by way of an agreement 
or compromise is by necessary implication implied. Remjiven 
Rem v. Kali Charan Singh, I. L. R. 29 All. 429, Sadashiv Reyaji 
v. Maruti Vitbal, I. L. R. 14 Bom. 455 and Deoraj Misra v. Abbai- 
raji, 25 A. L. J. 29 referred to. 

An agreement to abide by the statement of a particular witness 
is in substance not a reference to arbitration. 

In a suit for recovery of their shares brought by two daughters 
of deceased against three brothers, defendants set up deeds of gift 
executed by deceased. On the date fixed for producing evidence, a 
joint application, signed by the husband of plaintiffs (describing 

imself as pairokar) and by the defendants’ and plaintffs’ advo- 
cates, was filed. The applicants agreed to abide by the statement 
of defendant No. 1 made in court and not to produce any evidence, 
The vakalatnama appointing the plaintiffs’ vakil gave him general 
power to conduct the cas, to take all necessary proceedings in 
the case and in particular to appoint arbitrators and to compromis 
} the suit. It was also covenanted that whatever was done by the 
vakil should be accepted by plaintiffs. The defendant 1 made 
a statement on oath in favour of defendants on all important 
points stating that the parties should bear their own costs. ‘The 
suit was dismissed in accordance with this statement. Held, 
(1) that the agreement was not opposed to public policy nor 
repugnant to the provisions of the Contract Act or any other 
law but was binding on the parties; 
(2) (Muxzryl, J., dissenting) that the power to abide by the 
statement of defendant 1 was necessarily implied in the general 
authority given under the vakalatnama and therefore the plaint- 
iffs’ vakil was authorized to enter into the agreement. 

First APPEAL from a decree of Basu GirisH Prasan, Sub- 
ordinate Judge of Bareilly. 

The following is the Referring Order:— 

NIAMATULLAH, J.—This is a plaintiffs’ appeal and arises in the 
following circumstances:— 

The property in dispute in the case belonged to one Ahmad Husain, 
who died on December 10, 1925 leaving two daughters, Mst. Akbari 
Begam and Mst. Soghra Begam, the two plaintiffs, and three sons, 
Rahmat Husain, Shafgat Husain and Azmat Husain, the three defendants. 
The plaintiffs instituted the suit, which has given rise to this appeal, on 
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December 10, 1928, claiming their legal share in the immovable property 
entered in list A and in the movables detailed in list B annexed to the 
plaint. Subsequently the plaint was amended and several deeds of gift, 
which the defendants had relied on in the written statement filed in the 
meantime, were impugned on the ground that the same had been obtained 
by the exercise of undue influencè. Similarly certain other gifts relied on 
by the defendants were impeached on the ground that the same, if 
made at all, were vitiated by merz} ment from which Ahmad Husain 
was suffering at the time` when these latter gifts were made. If all the 
gifts on which the defence was rested be accepted as valid, it is not 
disputed that the plaintiffs’ suit must be dismissed. The defendants 
maintained in their written-statement the validity of all the gifts therein 
referred to and claimed that such gifts had been perfected by delivery 
of possession as required by Mohammedan Law. Other pleas were also 
taken by the defendants. It was urged that the plaintiffs were not in 
possession of any part of the property in suit, and therefore not com- 
petent to maintain a suit for partition. Another question which arose 
on the pleadings had reference to the share obtained by Farhat Husain, 
the fourth son of Ahmad (Husain, under some of the gifts. Farhat 
Husain predeceased ‘Ahmad Husain, and the plaintiffs claimed that even 
if the gifts relied on by the defendants be valid, Farhat Husain’s 1|4th 
share devolved upon Ahmad Husain, on whose death the plaintiffs became 
entitled to their legal share in such 1|4th share. The learned Subordinate 
Judge framed a number of issues embodying the various disputes which 
arose on the pleadings. The case was fixed for hearing on May 16 and 
17, 1929. When the case was called on for hearing on May 16, 1929, 
Mr. Abdur Rauf, Vakil put in appearance on behalf of the plaintiffs. 
He was accompanied by a pairokar named Hikayat Yar Khan, the hus- 
band of the plaintiff, Mst. Soghra Begam. Defendant Shafqat Husain 
was represented by Mr. Poshakilal, vakil, the defendant Azmat Husain 
by Mr. Man Mohan Lal, and the defendant Rahmat Husain was present 
in person. An application si by the vakils of both the parties and 
Hikayat Yar Khan was filed and verified by the pleaders. It ran as 
follows:— 


“The parties rely on the statement of defendant No. 1 as regards 
all the disputed questions in the case including costs. Whatever state- 
ment the aforesaid defendant makes will be accepted by the applicants 
and the case be decided in accordance therewith. The parties do not 
desire to lead any other evidence in the case.” 

I have given my own translation of the original application, as I 
think the translation to be found in the paper book is not very happily 
worded. I have ignored the words “fatsle ki babat”? occurring at one 
place in the original application, as they do not quite fit in with the 
context in which they occur. No difference is, however, made as regards 
the substance. 

It is easy enough to understand why Rahmat Husain was chosen as a 
referee. The property claimed by him had been gifted to him under 
_a deed executed as far back as 1912. He did not claim under any of 

the oral gifts which had been pleaded by his two brothers, Shafqat Husain 
and Azmat Husain, defendant Nos. 2 and 3. It was probably realised 
by the plaintiffs that the deed relied on by Rahmat Husain could not 
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be shown to have been fictitiously executed which was the only ground 
on which it had been impeached by the plaintiffs. There was probably 
no real contest between the plaintiffs and Rahmat Husain. had, 
however, a chance of success as regards a portion of the property claimed 
by the other defendants under the oral gifts set up by them. The 
plaintiffs’ plea of ‘marzul maut’ had reference only to such gifts. Rah- 
mat Husain was not regarded as interested in falsely upholding the oral 
gifts. Defendants Nos. 2 and 3 and the plaintiffs were equally related 
to Rahmat Husain, who was, for these reasons, considered to be neutral. 

Rahmat Husain made a detailed statement covering all points in 
dispute in the case. He stated that Ahmad Husain had executed a deed 
of gift in his own favour and perfected it by delivery of possession. 
Similarly he affirmed the validity of the deeds relied on by the other 
defendants. He also deposed to oral gifts in favour of his brothers. 
He ‘ negatived' the plea of ‘marzul maut raised by the plaintiffs. 
According to him Ahmad Husain left no property which could 
devolve upon his heirs. He added that, in his opinion, the parties 
should bear their own costs. The plaintiffs might have had reason to 
repent the course which was adopted on their behalf, but there can be 
no doubt that Rahmat Husain’s statement was decisive on all points, if 
it could be accepted as true. It was not challenged on any ground 
when it was recorded. No right of cross-examination was claimed. 
The plaintiffs did not ask for any opportunity to lead evidence, such as 
they now claim. It is perfectly true that those who could do all this 
stood committed to the course which had been adopted. The whole 
controversy, in my opinion, resolves itself! to the question whether the 
plaintiffs’ pleader had authority to agree to abide by the statement of 
Rahmat Husain. 

The learned Subordinate Judge forthwith delivered his judgment, 
which narrates the pleadings and mentions the issues arising therefrom. 
He refers to the circumstances in which Rahmat Husain made his 
statement, which is briefly reproduced. The judgment concludes by dis- 
missing the plaintiffs’ suit with costs. A decree was drawn up in due 
course according to the judgment. 

After a week, on May 23, 1929, an application was presented by 
the plaintiff Mst. Akbari Begam, questioning the authority of her ‘pairo- 
kar’ and the vakil to agree to abide by the statement of Rahmat Husain. 
The other plaintiff, Mst. Sughra Begam, did not join in this application, 
probably because her husband, Hikayetyar Khan, was a party to the 
agreement to abide by the statement of Rahmat Husain. She did not 
originally figure as one of the appellants, but was impleaded as a res- 
pondent. But as her own case was identical with her sister in impeaching 
the proceedings of May 16, 1929, she was, on her own application, trans- 
posed to the array of the appellants. Mst. Akbari Begam’s application, 
above referred to, imputes collusion to Hikayetyar Khan. No such 
allegation is made against Mr. Abdur Rauf. It was prayed that “The 
order, dated May 16, 1929, be set aside and the abovenamed case be heard 
and decided.” On a question put, by the learned Subordinate Judge to 
the pleader who then ap for the plaintiffs, it was said that the 
application was one under Section 151, C. P. C., and that the court should 
set aside the decree in the exercise of its inherent power. The judge, 
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apparently, doubted that he could take action under that section. He, 
however, preferred to dispose of the application on the merits. He held 
that Mr. Abdur Rauf had ample authority to bind his client in agreeing 
to abide by the statement of Rahmat Husain. He referred to the terms 
of the ‘vakalatnama’ executed by the plaintiffs. Accordingly the appli- 
cation was dismissed on May 28, 1929. The order last mentioned has 
not been challenged by an appeal or revision, assuming one can lie. The 
present appeal is from the decree dated May 16, 1929. I think the 
plaintiffs have adopted the right course in-merely filing an appeal from 
the decree which is final, except so far that it may be interfered with: 
(1) in review on grounds mentioned in Order 47, C. P. C., which are 
not alleged, or (2) in a regular suit based on allegations of fraud or the 
like, or (3) in appeal from the decree itself. In the last case its validity 
can be examined solely with reference to the materials on the record 
of this case. 

The grounds on which the decree appealed from is impeached in the 
memorandum of appeal are that neither the ‘pairokar’ nor Mr. Abdur 
Rauf had authority to agree on behalf of the plaintiffs to abide by the 
statement of defendant No. 1, and that the application not having been 
made with the express consent and verification of the plaintiffs, who 
are ‘pardanashin’ ladies, should not have been granted by the lower court. 
In my opinion the second ground can have no force if the vakil had 
been authorised by his vakalatnama to take the action which he did, 
because, if such authority had been conferred, the pleader’s act would 
be binding and no consent or verification by them was needed; other- 
wise the general authority previously conf by the vakalatnamea would 
be meaningless. That acts done by an agent within the scope of his 
authority are as good as those of the principal is too well established a 
Proposition to need any further discussion, and to my mind the sole 
Important question is whether Mr. Abdur Rauf’s vakalatnama conferred 
an authority on him to agree to abide by the statement of any person 
he -deemed fit. 

It has not been argued before us that the vakalatnama executed by 
the plaintiffs in favour of Mr. Abdur Rauf was not intelligently executed 
and that they did not understand its provisions. ‘The only question which 
was raised in the grounds of ap and argued before us related to the 
construction to be placed on vakalatnama to determine the extent 
of the vakil’s authority. The material part of the vakalatnama runs as 
follows:— 

“We have appointed Maulvi Abdur Rauf, Vakil, High Court, for 
the prosecution of the above noted suit (psirvi mogaddems) on our 
behalf. We a that everything done by the pleader (sakbta wa 
perdakbta) will be considered as our own action and we shall accept the 
same. The aforesaid vakil shall have power to take refund of the 
court-fee, refer to arbitration (teqerrur salasi) and enter into compro- 
mise (swlabnama) and recover moneys (due to the executants), execute 
receipts, file and withdraw documents, verify plaint, draw lots, attest 
agreement to refer to arbitration and compromise, obtain copies and 
execute decrees. We shall not question his actions.” 

The translation in the paper book is inaccurate where it mentions the 
power to “file a compromise.” It is much wider and extends to enter- 
ing into a compromise. 
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There can be no doubt that the vakalatnama confers very wide 
powers upon the vakil. Power to compromise on any terms and to 
refer to the arbitration of anyone are only illustrative of what the 
pleader is authorised to do by the preceding part of the document in 
which every act of the vakil is declared to have the same force as if 
it were of the plaintiffs themselves. The power to compromise, which is 
much wider than the power to agree to abide by the decision of a referee 
and the power to refer to arbitration, taken in conjunction with the 
general and residuary power conferred by the vakalatnama, are compre- 
hensive enough to include a power of the kind exercised by Mr. Abdur 
Rauf on May 16, 1929. Wasi-nz-xemen Kben v. Faiza Bibi, I. L. R- 
38 All. 131, is on all fours on the question of construction. Mst. Masita 
Bibi v. Kbuda Bakhsh, 1923 A. I. R. All. 65, also takes the same view. 
In both these cases a general provision that the client would be bound 
by all acts of the pleader coupled with the power to compromise and 
to refer to arbitration was held to include the power to agree to abide 
by the statement of » particular individual. Apart from the special 
powers referred to, I am of opinion that it is inherent in the position 
of every advocate, vakil or pleader.to make statements, in course of the 
trial, refusing to examine witnesses and to say that he will rely solely 
upon the evidence of a particular witness. It makes no difference if 
pleaders on both sides make identical statements, refusing to examine 
any witness other than a certain person, even though such person happens 
to be one of the parties to the case. Statements of this kind may be 
regarded as pleadings which will ordinarily operate as estoppel. To this 
extent Mr. Abdur Rauf had power to act apart from the special authority 
contained in his vakalatnama. Agreement to abide by the statement of 
a party or third person which partakes of the nature of a compromise 
and an agreement to refer to arbitration requires special authority. The 
vakalatnama executed by the plaintiffs in favour of Mr. Abdur Rauf 
has to be examined and if it does confer such authority the agreement 
made by the vakil must be held to be binding like any other authorised 
act done by him in the discharge of his duty. 

It has been argued by Mr. Khwaja on behalf of the appellant that 
the application of May 16, 1929 goes further than merely containing a 
statement to the effect that the pleaders would not examine any witnesses 
other than Rahmat Husain, defendant No. 1. It is pointed out that 
the decision of the case was to follow not only the statement to be made 
by Rahmat [Husain on disputed questions of fact but also the opinion 
of the witness on the question of ‘marzul maut’, which is a mixed 

‘on of law and fact, and even as regards costs. In my opinion this 

oes not make any difference. ‘Marzul maut’ is a well understood ex- 
pression among the Muhammadans. What the pleaders of the parties 
stated in the application was that if Rahmat Husain’s statement shows 
that the deceased Ahmad Husain was not suffering from ‘marzul maut’, 
the gifts in relation to which the plea of ‘marzul maur’ had been raised 
should be upheld. As regards costs, which are always in the discretion 
of the Court, the parties agreed that the court should decide in accord- 
ance with the opinion of the witness. It seems to me that, in so far as 
the application contained an agreement of the parties that Rahmat Husain’s 
statement be accepted as conclusive, his statement, operated as an admis- 
sion of both parties. Section 20 of the Indian Evidence Act is, in my 
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opinion, clearly applicable. It lays down that “statements made by 
persons to whom a party to the suit has expressly referred for informa- 
tion in reference to a matter in dispute are admissions.” Messrs. Amir 
Ali and Woodroffe quote, in their notes to Section 20 Indian Evidence 
Act, from Taylor, para. 761, as follows:— 


principles apply whether the question eres be one of 


law or of fact; whether the person to whom reference is made have or 
have not any peculiar knowledge on the subject.” 

These remarks are based on English decided cases. 

The learned counsel for the appellants commented on the word 
“information” occurring in this section and contended that the parties 
did not stand in need of obtaining any information from Rahmat Husain, 
but agreed to abide by his decision. The word “information”, occurr- 
ing in Section 20, is not to be understood in the sense that the parties 
desired to know something which none of them had any knowledge 
of. Where there is a dispute as regards a certain question and the Court 
is in need of information regarding the truth on that point, any state- 
ment which the referee may make, though known to one or both of 
the parties, is nevertheless “information” within the meaning of Section 
20 of the Indian Evidence Act. Admissions may operate as estoppel and 
they do so where parties had agreed to abide by them. 

The matter may be considered from another standpoint. In so 
far as the application of May 16, 1929 contained an agreement that the 
parties would abide by the opinion of Rahmat Husain on the question 
of ‘marzul maut’ and costs, he may be considered to have been made an 
arbitrator. We have to look to the substance rather than the form 
in which the agreement, arrived at on May 16, 1929, is couched. If 
one part of the application has all the attributes of an agreement to refer 
end another part has all the attributes of statements in pleadings, I see 
no reason why the application should not be given effect to in both of its 
aspects. If, as is contended by the learned counsel for the appellants, 
the decision of these questions was referred to Rahmat Husin, the Court 
made a reference as soon as it examined him, and the witness gave his 
award when he stated in course of his deposition that Ahmad Husain 
was not suffering from ‘marzul maut’ when certain gifts were made, 
and that in his opinion parties should bear their own costs. As already 
mentioned, the ‘vakalatnama’ executed by the plaintiffs in favour of 
Mr. Abdur Rauf clearly confers upon him a power to refer to arbi- 
tration. In this view the pleader should be considered to have acted 
in the exercise of his power to prosecute the plaintiffs’ case when he 
stated in the application that he would not examine any witnesses on 
behalf of the plaintiffs and would rely solely on the statement of Rahmat 
Husain, and to have referred to the arbitration of Rahmat Husain the 
questions of “marzul maut” and costs. The pleaders of the opposite 


fell within the first category, should be considered to be an admission of 
the parties and his award, so far as it fell within the purview of the second. 
Such admissions operate as estoppel (See Taylor S. 760). The award 
is an adjustment of the suit in the manner agreed. 

It does not appear from the record, nor is it contended, that any of 
the parties attempted to resile from the a t before the judgment 
was delivered. ‘The only evidence which Court had before it for the 
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disposal of all the issues arising in the case was the statement of Rahmat 
Husain. The lower court gave its finding on all the issues quoted in 
the judgment relying upon such statement which, if accepted, as true, 
was decisive on every one of them. The learned Subordinate Judge was 
not moved by any one on behalf of the plaintiffs, before he delivered 
his judgment, that they desired to lead other evidence. Indeed such an 
ies: if made, would not have been entertained in view of what 
had happened. It is not possible to su that the learned Subordinate 
Judge should have adopted any course o than that which he did adopt 
on the date when he pronounced his judgment. We must consider in 
this appeal, which is from the decree dated May 16, 1929, what the 
situation then was. The case had been fixed for final disposal. The 
only evidence which the parties desired to lead was before the Court. 
None of the parties intimated that they had anything further to do in 
substantiating their tive cases. The case was ripe for judgment, 
and the court had no ternative but to decide the case on the evidence 
before it. It has not been argued before us that the evidence of Rahmat 
Husan, if accepted, did not enable the learned Subordinate Judge to 
decide the case on any question which he was called upon to decide. It 
would have been open to the defendants to argue, ore the learned 
Subordinate Judge delivered his judgment, that the evidence of Rahmat 
Husain, if accepted as true, did not justify a total dismissal of the 
plaintiffs’ case, and that on his evidence, or in the absence of his 
evidence on a particular point, the plaintiffs were entitled to succeed as 
regards part of their claim. The learned counsel for the appellants has 
not argued before us that Rahmat Husain’s evidence did not go far 
enough to justify the total dismissal of the plaintiffs’ case. The grounds 
of appeal likewise do not impugn the decree of the learned Subordinate 
Judge on any such ground. The argument before us was practically 
confined to the question that the plaintiffs’ vakil had ao authority to 
bind the plaintiffs by the agreement appearing in the application of 
May 16, 1929. | 

It was suggested in the course of arguments that the parties could 
not agree that the case be decided on the statement of Rahmat Husain, 
defendant No. 1. The suggestion was based on certain observations 
occurring in Bishembber v. Shri Thaksrji Mabsraj Radha Kishunji, 1931 
A. L. J. 393, which was a case in which the parties agreed to abide by 
the statement of a pleader without an oath being administered to him, 
but before the pleader made a statement and before any decree was Passed 
in accordance with his statement, the plaintiff resiled from his agreement. 
It was held that it was open to the plaintiff to resile from the agreement. 
It was observed at page 396 that “although the breach of such an agree- 
ment might entitle a party to sue for damages, we do not consider 
that such an agreement binds the parties to it and prevents them from 
resiling from such an agreement and we do not consider that such an 
agreement must necessarily be enforced.” That question does not arise 
in this case and I do not intend to hold anything which is in conflict 
with the view expressed in the above pastage. Reliance is placed on a 
passing remark occurring at page 396 which runs as follows:—‘Now 
it is clear that there are two kinds of proceedings which are allowed to 
parties who do not wish their suit to be tried by a court in the usual 
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manner. Firstly, the parties may agree to abide by the statement on 
oath of some person under the Oaths Act, or secondly, the parties may 
make a reference to arbitration under the Second Schedule of the 
Civil Procedure Code.” Later on it was observed that “if parties desire 
that the case should abide by the knowledge of facts possessed by some 
person, then it is open to the parties to make an agreement under the 
Oaths Act that the case should abide by the statement on oath of that 
person. If on the other hand, the parties desire that the case should be 
decided by some person instead of being decided by the court, then ıt 
is open to the parties to have-that person appointed as arbitrator under 
the Second Schedule. But the particular kind of reference in the present 
case which is by no means uncommon seems to us to serve no useful 
’? No argument can be built on this passage and it cannot 
be contended that the parties can only agree to abide by the statement 
of a person made on special oath, but that it is not open to the parties 
to agree to abide by the statement of a third n made in the usual 
manner as a witness or made without an oa I do not think that 
the learned Judges who decided that case intended to lay down any such 
proposition. It is in my opinion open to the parties to agree to abide 
by the statement of a third person to be made on an oath administered 
in the manner in which witnesses are sworn in courts. This view has 
been consistently taken by this court in:— 
- (1) Jai Gobind v. Josram, [1899] W. N. 120, (2) Kesko 
Rem v. Peare Lal, 21 A. L. J. 208 and (3) Mithn Lal v. Sri Lal, 21 
A. L. J. 637. i 

The only difference is that in case of special oath contemplated by 
Sections 8 and 9, Oaths Act, Section 11 of that Act applies and the 
statement is conclusive; while in cases in which the Oaths Act does 
not apply, the statement of the referee amounts to an admission of both 
the parties and, as such, entitled to the same considerations as are applicable 
to any other admission which may or may not operate as estoppel. 
Where parties agree to abide by such statement, it will so operate, unless 
fraud is established or the bar of estoppel is otherwise removed (Taylor, 
para 760). 

For the reasons stated above, I am of opinion that the learned Sub- 
ordinate Judge was justified in passing 2 decree on the statement of 
Rahmat Husain. On the facts stated by him being accepted no other 
decree could be passed. The result, in my opinion, is that the decree 
appealed from cannot be challenged. I would affirm it and dismiss the 
appeal with costs. ; 

BENNET, J.—In this first appeal the facts have been set forth in 
the judgment of my learned brother, and there are only a few facts 
on which I would like to lay stress. The father of the parties, M. Ahmad 
Husain, died on December 10, 1925, leaving two daughters, the two 
plaintiffs, who are pardanashin ladies, and three sons, who are the three 
defendants. Prime facie the plaintiffs are entitled to 1/4th share in the 
property of their deceased father, and they have sued for that share. 
Defendant No. 1 is a sub-inspector of police; defendant No. 2 is a 
pleader of Bareilly, and defendant No. 3 is a mukhtar and revenue agent 
of Bareilly. The written statement of the defendants which was first 
filed on January 19, 1929, was to the effect that M. Ahmad Husain, the 
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father of the parties, did not leave any property on his death, Jt was 
not contested that the list of immoveable property in the plaint was in- 
correct or that that property did not belong at one time to M. Ahmad 
Husain. That property embraces five items of immoveable property 
consisting of shares in two villages, two houses and a building with a 
sugar manufactory, the total of the immoveable property being valued at 
Rs. 25,000 and there was also a list of moveable property valued at 
Rs. 4,328-8-0, the total property being valued at Rs. 29,328-8-0. The 
pleading of defence in regard to this property was that under a deed of 
gift dated May 23, 1912, M. Ahmad Husain had made a gift of items 
Nos. 1 and 3 to the three defendants and a fourth son, Farhat Husain, 
who was then alive, and had delivered possession to them, and under a 
second deed of gift dated May 24, 1912, Ahmad Husain had made a 
gift of item No. 1 to defendants 1 and 2, and had delrvered possession. 
After that it was said that M. Ahmad Husain got the house, item No. 
4 constructed. Item No. 5, the sugar factory, was stated to have been 
constructed by defendant No. 2. Im paragraph 9 of the written-state- 
ment it was pleaded that in December, 1925, M. Ahmad Husain made an 
Gral gift of the property in Mauza Chanwar, which is item No. 2, to 
defendant No. 3, and gave him possession. Farhat Husain had pre- 
deceased his father, and it was also pleaded in paragraph 9 that his father 
made a gift of the right to the residential house which had devolved 
on him from Farhat Husain to the defendant No. 3. It was further 
pleaded that Ahmad Husain had declared Mst. Nasiban, who is not a 
party to the case, to be owner of the ornaments and household goods 
under an agreement dated October 2, 1923. It was disputed that the 
list of moveable property was not correct as regards furniture. There 
were three written-statements on January 19, 1929, by each defendant, 
and three further written statements were filed by each defendant on 
March 19, 1929. ‘These were in reply to amendments of the plaint on 
that date. The amendment of the plaint was to the effect that the 
two deeds of gift dated May 23 and 24, 1912, were executed fictitiously 
to guard the property, and that on the death of Farhat Husain his “th 
share in the property, items 3 and $ in list A, under those deeds of 
gift would have devolved on his father, and that after his death each 
of the plaintiffs became entitled to a two-anna share in his four anna 
share. It was further pleaded that M. Ahmad Husain was seriously ill 
when the deéd of gift in respect of the property No. 2 was alleged to 
have been executed by him; in other words, that it was invalid on ac- 
count of “marzul maut” and undue influence on the part of the defen- 
dants. The further written statement of the defendants pleaded that 
the oral deed of gift of Ahmad Husain was not made during “marzul- 
maut”. Jt was, however, not clearly stated in the pleadings of the 
defendants at what period the oral gift in question was made. On p. 14 
paragraph $ it is merely stated that there was an oral gift made, and 
on p. 15, in paragraph 9, there is a reference to the year 1925 when 
the gift of a zamindari property in mauza Chanwar was made. The 
further written-statements of the defendants do not clear up the date 
of the alleged oral gift, and the pleading on p. 18, paragraph 5, suggests 
that the deceased had only one day’s illness, the day before his death. 
The next proceeding in the case was that on January 19, 1929, Hikayat 
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Yar Khan was examined as pairokar of the plaintiffs and one of the 
defendants was examined for the defendants under Order 10, Rule 1, 
and eight issues were framed on that date. The plaintiffs applied there- 
after for the issue of a commission or commissions for evidence, and 
there was some delay in the execution of the commission. There is a 
reference to a commission being sent to Ghazipur district. It was while 


this matter was pending that the case came before che court on May 16, . 


1929. The dates May 16 and 17, 1929 had been fixed for the final 
hearing of the case by an order of March 19, 1929, passed on the date 
of framing issues. The English notes show that there were in the mean- 
time a number of orders in regard to the issue of commissions on behalf 
of the plaintiffs, and of these the last order in English, to which reter- 


ence is made on the vernacular order-sheet, is dated May 15, 1929, and. 


is to the following effect:— 

“I find that the plaintiffs are trying to obstruct ‘the proceedings 
of the suit. Four witnesses cannot be examined on commision on a 
court day. If the commission is not executed on May 12, 1925, I am 
afraid the application shall have to be refused (?)”. The next order 
of May 16, is: “The parties agree to bind themselves by the statement 
of M. Rahmat Husain. The case was dismissed according to his oath”. 
There is no order further in regard to the commission. These were the 
circumstances of the case when the date of May 16, 1929, arrived, that 
is, the commission for four witnesses for the plaintiff had apparently not 
returned from Ghazipur. The question before us is whether the plain- 
tiffs are to be held as bound by the action taken by M. Abdur Raut, 
pleader for the plaintiffs, on that date, an action which according to 
the petition on p. 27 of the plaintiff Akbari Begam was taken without 
her knowledge and information and without instructions authorising 
the pleader to act in such a manner. One of the questions relevant 
in this connection is whether the action taken by the vakil would be the 
natural action for a vakil to take under the circumstances of the case, 
and whether it would be an action which could be regarded as bona 
fide. It has been suggested that it is always open to a vakil conducting 
a case to refuse to produce evidence if in his judgment chat is the wisest 
course. That may be so, but it is necessary to conmder the circumstances 
of the case as they stood on May 16. Prima facie the plaintiffs had a 
right to a %th share of the property which had belonged to their father. 
The case for defence was that that property had been disposed of 
by the deceased before his death partly by oral gift and partly by 
written deeds of gift. The onus of providing the oral gifts of im- 
moveable property worth about Rs. 6,000 lay on the defence. It 
would have been possible for che vakil for the plaintiffs to contest the 
case for his clients by cross-examination of the witnesses who would 
be produced by the defence to prove the alleged oral gifts. It was 
further necessary for the defence to prove ‘that the alleged oral gifts 
were made at a period that was not during the “merzul maut’ of the 
deceased. It will be remembered that the pleadings for defence were 
vague on this point,and did not\allege any date for the alleged oral 
gifts. Prima facie, therefore, there was a good fighting case for the 
plaintiffs as matters stood. It was not a case where a vakil found that 
the onus of proof lay on his client and that on the date fixed by the 
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Court for final disposal his clients left him in the awkward position 
of having no evidence to produce. The present case was far other- 
wise, because the onus of proof of the’ alleged deeds of gift lay on 
the defence, and it is obvious from the nature of the case that it would 
require very good evidence indeed on behalf of the defence to convince 
a trial court and a court of appeal that the deceased had really made 
oral gifts disposing of the whole of his property. Under these circums- 
tances the action taken by M. Abdur Rauf, pleader for the plaintiffs, 
was to file a document, which is printed at p. 21 and which is as 
follows:—“We, the petitioners, leave the decision of all the points at 
issue in this case with costs on the statement of Munshi Rahmat Husain, 
defendant No. 1. We shall abide by the statement of the aforesaid 
gentleman concerning the decision of the said case and it may be decided 
in accordance therewith. The parties do not want to produce any 
other evidence”. On this document the first signature is not of M. 
Abdur Rauf but the first signarure is of Hikayat Yar Khan described 
as the pairoker for the plaintiffs. As Hikayat Yar Khan did not 
possess any power of attorney from either of the plaintiffs his signature 
on this document does not bind either of the plaintiffs. He is the 
husband of the second plaintiff and he is a clerk in the execution 
department of the Judge’s Court in Lucknow. The document was 
signed further by defendant No.2, defendant No.3 and by one B. 
Poshakilal, pleader and by one B. Manmohan Lal, pleader for defendant 
3. It was not signed by defendant 1. Now it is obvious that the docu- 
ment in question goes far beyond the conduct of a case by counsel. 
It is not merely the question that the counsel for the plaintiffs did not 
want to produce evidence. There are three other points in this docu- 
ment: firstly, the document leaves the decision of all the points at issue 
to defendant 1; secondly, the decision of costs is also left to defendant 
1; and thirdly there is an undertaking that the plaintiffs will abide by 
the statement of defendant 1 concerning the decision of the case. 
After this document was executed, defendant 1 made a statement on 
oath which supported his case. He did not merely state that at the 
time of the oral gift the deceased was not suffermg from ‘“marzul 
maut”. He went much further and stated that the oral gifts were 
made, that the plaintiffs were not entitled to anything except Rs.3 
monthly which was fixed for them, that the deeds of gift were genu- 
ine, and that no undue influence was exercised on the deceased. ‘These 
are all matters which would have formed the subject of cross-exami- 
nation if the case had been conducted in the usual manner, and it is 
obvious that the mere statement of 2 defendant that certain oral gifts 
were made is not a statement which would have been sufficient to con- 
vince a Court of the facts alleged. The Court accepting the appli- 
cation of the parties decided the case in favour of the defence and 
ordered that the parties should bear their own costs. This was also in 
accordance with the opinion of defendant No. 1. It is only this 
small point which was conceded by defendant No. 1 to the plaintiffs, 
and the only result for his clients from the vakil of the plantiffs enter- 
ing into this arrangement was this one point. As regards the Rs. 3 
due per mensem to the plaintiffs, that was already mentioned in the 
written-statement, p. 15, paragraph 8. After the case was decided 
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an “application was made a week later, on May 23, by Musammat 
Akbari Begam to the effect that the proceedings of reference by Hikayat 
Yar Khan and the-pleaders Had been taken against her wish and -without 
her knowledge:and information and that she had given no instructions 
to Hikayat Yar Khan or her pleaders to that effect. Now this appli- 
cation might have been treated by the lower court as an application 
for review of- judgment. The lower Court stated that the vakil for 
the applicant did not paint out under what provision of law the 
application could have been entertained, and only referred to the in- 
herent powers of the Court laid down in S. 151 C. P. © He proceeds 
to say: “I have, however, heard the application on merits and I am 
of opinion that it cannot be granted. There is no proof whatever 
that the vakil for the applicant had not consulted her before agreeing 
to abide by the oath of the defendant, In the vakalatnama of Maulvi 
Abdur Rauf, the vakil-for the plaintiff, ample powers have been given 
to him to bind the plaintiffs in the way he did. No doubt the word 
‘hasar’ is not used in the vakalatnama but powers are given to appoint 
an arbitrator, to-file a compromise and also to verify an agreement”. 
The application. was rejected. Now the lower court did not make any 

iry in this matter, and ‘apparently by hearing the application on 
che merits the Court meant -that the Court listened to some argument 
on the subject. I consider thet the lower Court should have given the 
plaintiff an opportunity to produce evidence on the point and that it 
should itself have taken evidence om the point. - I note that the plaint 
shows that Mst. Akbari Begam resides close to -the Dewankhana of 
Bareilly, and the case was one tried in the Civil Courts of Bareilly. It 
would therefore have been -perfectly edsy for the lower Court at the 
time of the presentation of this application on May 16, 1929, to have 
sent for Mst. Akbari Begam and ascertained whether she did or did not 


schether she understands the contents of the document and has executed 
the document. Why should similar’ precautions not be taken in the 
case of an application so obviously against the interest of the plaintiffs 
as the applicetion of May 16, 1929? In the ruling of Basengowda 
` Hanmantgowds Patil v. Churchigiti Gowda Yogangowds, L L. R. 34 
. Bom, 408 there was a similar case where after the passing of a decree 
the defendant made an application to set aside the decree on the ground 
` that he.did not engage the pleader and had not authorised the pleader to 
compromise the surt. It was held that the Court had inherent power 
‘to set aside the decrée and correct its own procedure when it had been 
“sled. A reference is also made to an English authority to the same 


- effect, Nesle v. Gordon Lennox, [1902] A. C. 465. In F. A. No. 132 ` 


of 1928, Reni Jadurej Kunweri v. Bbeiya Raj Kishore Deo Singh, decided 

on February 24, 1932, by a bench of this Court, there was an offer by a 

pairokar of the plaintiff, who was a pardanashin lady, that she would be 

- bound by the oath of the defendant on Ganges water. The plaintiff then 

filed ari objection to the effect. that she had not authorised her pairokar 
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to make any such offer. It was held by this court chat the lower court 
should have enquired into the question of whether the lady had or had not 
authorised her pairokar to take such action. The only difference bet- 
ween that case and the present case is that in that case the lady made her 
objection before the case was decided, and in that case there was an 
interval which occurred between the making of the offer by the pairo- 
kar and the statement of the defendant on oath. But in the present 
case there was no opportunity to the plaintiff because the application 
was made on May 16, 1929, the statement of defendant was taken on 
that date, and the case was decided on that date. There was no interyal 
of time within which the matter could come to the knowledge of the 
plaintiff and she could make an objection before the statement was taken. 
I do not consider that the plaintiff should be debarred from any remedy 
by the hasty procedure adopted in the present case. The question on 
appeal is whether the plaintiff should have an opportunity of showing 
that she did not authorise the procedure of her vakil, or whether she 
should be debarred from any such opportunity in the present case and 
left to her remedy, if any, by a suit to set aside the decree on the ground 
of fraud or other similar grounds. I think that in the present case the 
facts should be taken into account that the plaintiffs are pardanashin 
ladies, that the defendants consisted of one sub-inspector of police and 
two legal gentlemen practising in Bareilly, and that the case heard in 
Bareilly may have been influenced by these considerations. The record 
does not show whether M, Abdur Rauf is like defendant 2 a pleader of 
Bareilly or whether he comes from some other place. However this is 
a matter which affects the merits and which should not affect the law 
on the point except in so far as various rulings of their Lordships of the 
Privy Council lay down that special precautions should be taken in 
regard to pardanashin ladies. Now the question is whether the pro- 
cedure adopted by the lower court was procedure which can be justified 
by law. The questions which arise in regard to this are two: firstly, 
the general question as to whether the procedure was legal at all, and 
secondly, the particular-question as to whether in this case if the pro- 
cedure was legal, the vakil for the plantiff was authorised by his vakalat- 
nama or generally by the fact that he was a vakil’ to take such action. I 
shall deal firstly with the narrow question of the vakalatnama. ‘The 
translation is printed on p. 11 and my learned brother has pointed out 
that it is not quite accurate, and I accept the corrections which he has 
made. There is in the vakalatnama no specific power to make an appli- 
cation similar to that on p. 21. The application cannot be regarded as 
a compromise because the application’ is not an adjustment of the rights ` 
of the parties in the case. Consequently the fact that there is a reference 
to compromise in the vakaJatnama is not of very great importance. That 
reference however is not very clear. The actual words used are “ikhtiyar 
taqarrur sali wo sulahnama wo wasul zar.” It has been pointed out 
by learned counsel for appellants that the word “sulahnama” means a . 
deed of compromise and not compromise. “Authority of a deed of com- 
promise” is a defective expression in grammar, and what was intended 
may have been meant either “authority to compromise” (“ikhtiyar 
sulah ka hai”) or “authority to file a deed of compromise previously 
arrived at”, which would be “ikhtiyar sulahnama dakhil karne ka hai’. 
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The expression in the vakalatnama that “We do covenant that whatever 
is done by the above-named person shall be accepted as done by us” is 
a very general expression usually occurring in such documents, and I 
do not consider that it can be taken to empower-the person appointed 
by the vakalatnama as vakil to execute a document such as the document 
in question. In L L. R. 21 Mad. 274, Jagapati Mudalier v. Ekambere 
Mudalisr, there was a vakalatnama on p. 275 in which there was a 
similar expression: “Therefore, I shall accept, as having been conducted by 


me in person, all the acts done by you in the Court, concerning the suit”. - 


But the Court held that this general expression would. not confer a right 
on the vakil to make a compromise without the authority of the party. 
I do not consider, therefore, that the vakalatnama will cover the action 
taken by the vakil in the present case. Reference was made to 1930 
A. L. J. 489, Swrendrenath Mitra v. Srimati Terubola Dasi, (P.C.) where 
there was a question of the powers of an advocate to compromise a suit, 
and it was held that a power to compromise was inherent in the position 
of an advocate of a High Court in India, but that no advocate has actual 
authority to settle a case against the express instructions of his client. 
But on p. 494 it is stated: “Their Lordships desire to.confine their deci- 
sion on this point to the case of advocates, whatever cheir qualifications. 
admitted as such by the respective appropriate Courts in India, who 
derive their general authority from being briefed in a suit on behalf 
of a client. Where the legal representative in court of a client derives 
his authority from an express written authority, such as vakalatnama, 
different considerations may well arise, and in such cases their Lordships 
express no opinion as to the existence of any implied authority of the 
kind under discussion”.’ If therefore their Lordships considered that a 
vakil appointed by a vakalatnama did not have any inherent power to 
compromise apart from powers conferred by his vakalatnama, it would 
apparently follow that a vakil does not have, apart from his vakalatnama, 
any authority to bind his client by a document which goes much further 
than a compromise, that is, a document binding his client to have the 
case decided by the statement of one of the opposite party. 

f In regard to the power to refer to arbitration it has been held in a 
number of rulings that a pleader without special authority cannot make 
a reference (45 L C. 321; 7 C. W. N. 343; 29 A. 429; 49 I. C. 262; 
25 C. W. N. 832; 1929 Li 171; 1924 N. 338). In Røemjiøwen Rem 
v. Kali Cheren Singh, I. L. R. 29 All. 429 x was held: “It is the duty 
of the Court itself to see that the parties have signed the application for 
an order of reference themselves in person, or that when the application 
is signed on their behalf by a pleader that that pleader is expressly 


' authorised in writing. A vakalatnama in general terms is wholly insufh- 


cient”. If therefore general terms are not sufficient for power to make 
a reference to arbitration, why should general terms be’ sufficient for 
power to bind a client by the statement of the opposite party? ‘There 


-" ‘gre some cases on the power of a pleader to bind his client by making a 


reference under the Oaths Act. In Sedashiv Reyoji v. Maruti Vitbel, 
L L. R. 14 Bom. 455 [1890] it was held that neither an agent nor 
a pleader has this power. - This ruling has been quoted with approval 
recently in 1929 by a bench of the Calcutta High Court in Mewlvi 
Mabemmad Mabmend v. Bebery Lal Saba, 34 Cal. W. N. 
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310 at 313: “One of the cases referred to in that connection is Sadasbiv 
Reyaji v. Mersti Vithal, L L. R. 14 Bom. 455.` In that case it was held 
that ‘an agent, holding a power of attorney authorising him to act and 
appear for a party to a suit, cannot bring the suit to a close by offering to 


' be bound by the oath of the opposite party in a particular form. Nor 


can a pleader so bind his client’. he epee cay ade ee 
case cannot be disputed”. 

In Wasi-nz-xamon Khon v. Faiza Bibi, I. L. R. 38 AJL 131, Tud- 
ball & Walsh, JJ. had a case 1n. which: the husband of ‘the plained hold- 
ing a power of attorney from her had made an offer under the Oaths 
Act. Tudball, J. referred to the ruling in Sedashive Rayaji v. Maruti 
Vithal} and said: “It is urged that the decision mentioned above is not 
correct and should not be followed. . In so far as the special 


- power of attorney in the present case is concerned, I have examined the 


terms of it carefully and find that the plaintiff gave very extensive 
powers to her husband, for instance, to abandon the suit as well as to 
compromise it. I have not the slightest doubt whatsoever. that the 
husband as agent of the lady had full power-to take the step which 


~ he did take. In the Act'itself there is no language which goes to show that 


the word ‘party’ can be used only in its restricted sense and not in the 
wider sense .. . . `I can see no reason why a “duly” authorised 
agent of a party should not make the offer contemplated in Section 9. 
In the present case I am satisfied that the plaintiff's husband had full 
power to take this step in view of the language of the power-of-attorney 
on the record.” 

Three points may be noticed about this ruling. Firstly, it was 
not about a pleader or vakil. Secondly, it was about the Oaths Act and 
was based on the language of that Act. Thirdly, it laid down 
that the language in that particular power of attorney, which is not 
quoted, did give the husband full power to apply under che Oaths Act. 

Another point is whether the application in the present case comes 
under the Oaths Act. Learned counsel for the respondent, when asked 
a direct question, stated that he cdénsidered that the application did 
come under the Oaths Act. But the application does not purport to, 
be under the Oaths Act. It does not refer to a statement to be made- 
by defendant on any special oath, or indeed on any oath at all. I agree 
with my learned brother in his pacing ane the application does .nor 
come under the Oaths Act. 

The suggestion has been made that defendant No. 1 can be treated 


as a person coming under Section 20 of the Indian Evidence Act. But 


that section deals with persons to whom a party refers for information . 
and not to 2 person to whom the parties refer to decide che case. The 
reference made to defendant 1 was that he should decide all the issues of 
the case and alto the question of costs, and that the parties will be bound 
by his statement. Section 20 deals with a person to whom a reference 
is made, and the statement of that person is treated as an admission 
against the party making the reference. Section 31 states that admissions 
are not conclusive proof of the matters admitted, and therefore in the case 
of any admission under Section 20 it would be open to the party making 
the reference to call evidence to contradict the statement. Section 20 
therefore cannot be legal authority, for the application in the present 
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‘case in which the condition is laid down that the statement is ‘to þe- bind- 
ing. ‘There are therefore the following reasons why the application does 
not come under Section 20: 

(1) the section is for one party not for both parties; 

(2) the reference is for information not for decision; 

(3) the statement under the section is not binding. 

In Bishambher v. Shri Thakserji Maberaj Radha Kishunji, 1931 
A. L. J. 392 there was a somewhat similar reference to a third party 
to make a statement by which the parties would be bound, which did 
not come under the Oaths Act, and it was held on page 395 that Section 
20 Evidence Act would not apply. | 

In this ruling the question was raised whether such a reference, not 
ander the Oaths Act, ‘is a legal method of disposing of a suit and it was 
held that it was not. On page 396 it is stated: - 

“Now it is clear that there are two kinds of proveedings which are 
allowed to parties who do not wish their suit to be tried by a court 
in the usual manner. Firstly, the parties: may agree to abide by the 
statement on oath of some person under the Oaths Act, or secondly, the 
parties may make a reference to arbitration under the Second Schedule 
of the Civil Procedure Code. For the defendant-respondents it is con- 
tended that under Section 151 of the Civil Procedure Code, this court 
by its inherent jurisdiction should sanction a third method of procedure, 
that is, che method adopted by the parties in this case, and should further 
hold that once a reference has been made to the statement of a person to 
whom the parties referred, then each party to the case cannot resile 
from such an agreement. It is contended that the agreement to make 
a reference would’ be legal agreement under the Contract Act, the con- 
sideration being in the case of each party that the opposite party had also 
made 2 promise to abide by the result ... -But . we do not con- 
sider that such an agreement binds the panties to it and’ prevents them 
from resiling from such an agreement and we do not consider that such 
an agreement must necessarily be specifically enforced. We do not see 
that any advantage would accrue from the setting up of a chird method 
of procedure in addition to the method of the Second Schedule and the 
- method of the Oaths Act. If the parties desire that che case should 
abide by the knowledge of facts possessed by some person, then it is open 
to the parties to make an agreement under the Oaths Act that the case 
should abide by the statement on oath of that person. If on the other 
hand the parties desire that the case should be decided by same person 
instead of being decided by the court, then it is open to the parties to 
have that person appointed as arbitrator under the Second Schedule 
. . ~ We consider that the objection of the plaintiff to the procedure 
in the present.case is therefore well founded.” 

The question to be considered is:- 

“Can-a civil court conduct a trial by a procedure not prescribed by. 
the Civil Procedure Code or by special or local law or by any other 
law?” x * ; j 

The assumption in 2 number of rulings is that the parties can agree to 
adopt any procedure they desire, and that the agreement of the parties 
gives the court jurisdiction to adopt that form’ of procedure. This’ is 
shown in Kesko Ram v. Peerilal, 21 A. L. J. 209, a single Judge ruling 
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by Walsh, J. where there was this agreement? 

“The vakil for the plaintiff states that the evidence of the defen- 
dant may be taken with che ordinary oath and that the suit may be 
decided according to that.” 

On p. 210 Walsh, J. stated: 

“I agree with the respondents’ counsel that this is not an agreement 
for a special oath within the meaning of Sections 8 and 9 of 
the Oaths Act. I think these sections of the Oaths Act only show that 
such an agreement may be binding on the parties, even though it relates 
to an oath not ordinarily recognised by the procedure of the court, pro- 
vided it is an oath which the court is permitted to administer under 
Section 8. It is only an argument by analogy. The argument for the 
appellant is that as such agreements are sanctioned by this Act, there can 
be nothing illegal in an agreement relating to an ordinary oath. I agree”. 

In Mithi Lal v. Sri Lal, 21 A. L. J. 637 there is another single 
Judge ruling by Daniels, J. in which the defendant agreed to be bound by 
the oath of the plaintiff. Before the statement of plaintiff was taken, 
the defendant wanted to resile from the application, but this was not 
allowed by the court. It was held that the agreement was valid though 
not under the Oaths Act. Both these rulings refer to Mubommad Asgher 
Ali Khan v. Imtiax Ali, [1898] A. W. N. 200. In this case the defendant 
made an application to the Munsif stating, “In the suit the defendant will 
abide by the statement, whatever it may be, which the plaintiff may 
make on oath as prescribed by law touching his claim. The defendant has 
no evidence to produce. The suit may be disposed of on the defendant’s 
statement”. The plaintiff stated “this claim is true”. It was argued 
that the case did not come under the Oaths Act. Blair, J. said: “It 
seems to me unnecessary to decide the point, for the appellate court 
trying the case had before it no other evidence than that which is con- 
tained in the plaintiff’s statement, and must therefore have regarded the 
undertaking of the defendant to be bound by the plaintiff’s statement as 
an admission from which he could not escape. It might, and probably 
would, have had the effect of preventing che plaintiff from calling other 
evidence to establish his case.” Aikman, J. stated: ‘I think a Court of 
Justice should hold the defendant bound by his offer which was accepted 
by the plaintiff who compked strictly with his conditions’. In none 
of these rulings was che point raised that a civil court must follow the 
procedure of the Civil Procedure Code in conducting a trial, and that 
the agreement of parties does not give the court jurisdiction to adopt 
a different procedure. Act V of 1908 is entitled “An Act to consolidate 
and amend the laws relating to the Procedure of the Courts of Civil 
Judicature.”’ This indicates that the Code deals exhaustively with the 
subject, as che laws dealing with civil procedure are to be consolidated 
into one Code. Is there any section of the Code which allows civil 
courts to adopt a procedure other than the procedure laid down in the 
Code? There is such a section. It is section 4 (1). Revenue Courts 
are provided for in Section 5, and in Section 4 (2) there is exemption 
from the Code for proceedings of landholder in recovery of rent (by 
distraint). For civil courts the section which allows the adoption of 
other procedure is Section 4 (1), which states: 

“In the absence of any specific provision to the contrary, nothing 


BY 
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local law now in force or any special jurisdiction or power conferred, 


or any special form of procedure prescribed by or under any other law ` 


for the time being in force.” 

It is clear that Section 4 (1) is intended to be exhaustive, and to 
enumerate all the sources from which a civil court may derive authority 
to adopt another form of procedure. Agreement of parties is not 
mentioned in Section 4 (1) as a source from which a civil court may 
derive authority to adopt another form of procedure. Therefore agrée- 
ment of parties is not a source from which a civil court may derive 
authority to adopt another form of. procedure. In my opinion Sec- 
tion 4 (1) is a complete answer to the argument of Walsh, J. in 
Kesho Rem v. Pieri Lel, already quoted, that there is nothing illegal 
in such agreements. (In my view the agreement would defeat the 
provisions of Section 4 (1) of the Code of Civil Procedure, as Section 
4 (1) does not except agreement as authority for adoption of a different 
form of civil procedure. The agreement would also defeat those 
of the Code which provide for the ordinary procedure of a civil 
court conducting a trial. Those parts are Section 33— “The Court, 
after the case has been heard, shall pronounce’ judgment, and on such 
judgment a decree shall follow.” ‘That is, the case must be besrd, not 
merely a statement taken by which the other party is bound, and where 
he has apparently agreed not to cross-examine. 

Order XVII, Rule 2(1) states: “On the day fixed for the hearing of 
the suit or on any other day to which the hearing is adjourned, the 
party having the right to begin shall state his case and produce his 
evidence in support of ‘the issues which he is bound to prove.” 

In the present case the onus of proof was on the defendants, as 
they had to prove various alleged transfers and oral gifts of the deceased 
to them. The correct procedure would have been for defendants to 
produce evidence in support of these issues. Instead of producing evi- 
dence, the defence merely produced a defendant to make a statement 
on oath which the plaintiffs vakil had agreed to treat as binding, and 
in regard to which the right of cross-examination to show that the 
statement was untrue had been given up. Cross-examination is provided 
for in Section 138 Evidence Act. In Order XX, Rule 5 it is provided 
that “ the Court shall state its finding or decision, with the reasons there- 
for upon each separate issue.” 

That is, the Court is to state tts finding or decision, and not the 
finding or decision of someone else. Here by the agreement “We. . .. 
leave the decision of all che points ať issue in this case with costs on the 
statement of Munshi Rahmat Husain, defendant No. 1. We shall abide 
by the statement of the aforesaid gentleman concerning the decision of 
the said case”. 

This shows that the case was to be decided by defendant No. 1 
and not by the Court. The Court cherefore abdicated its position and 
put defendant No. 1 im its place as the person to give a decision, even 
on the question of costs. Such a decision by another person can only 
be made by an arbitrator. But the provisions ‘of the Code in regard 
to arbitrators is strict. In’Section 89 (1) it is provided: “Save in so 
far as is otherwise provided by the Indian Arbitration Act, 1899, or 
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by any other law for the time being in’ force, all references to arbitra- 
tion whether by an order in suit or otherwise, and all proceedings there- 
under, shall be governed by the provisions contained in-the Second Sche- 
dule.” I consider that the agreement would defeat the provisions of the 
Code of Civil Procedure which I have set forth.’ It would defeat those 
provisions because it sets up another form of procedure and because it _ 
relieves the defendants of their onus of: producing evidence which would 


~ be subjected -to cross-examination to test its truth, and because it places 


defendant No. 1 in the position of the-Court to give a decision on all 


- the issues, and also on the question of costs. The agreement therefore 


would defeat these provisions of the Code of Givil Procedure, - 
‘ Section 23 Indian Contract Act provides: 


| “The consideration or object of an agreement is lawfal, unlese— 
it is forbidden by law; or 


i is of such a nature chat if permitted, it would defeat the provi- 
sig al er ee 

e a cas ase eta ee oie anaes 
is said to be unlawful. Every agreement of which the object or con- 
sideration is unlawful is void.” © 


"I consider that the agreement comes under the parts quoted of 
Section 23 as an agreement which would defeat the provisions quoted 
gf the Code of Civil Procedure, and that the agreement is therefore 
void under Section 23. I also consider that the object of the agreement 
is forbidden by law, because Section 4 (1) Code of Civil Procedure 
shows that the procedure of the Code is not to be altered by agreement. 
For this reason also the agreement would be void under Section 23 of 
the Contract Act... 

For the reasons which I have. given J consider that the appeal 
should be allowed and the decree should be set aside, and the case 
should be remanded to the lower court for disposal according to law. 

By THe CourT—As the Judges composing this bench differ on 
questions of law arising in the case, it should be laid before the Hon'ble 
Chief Justice for reference to a single Judge or larger bench for the 
determination of the following questions and disposal of the case:— 

(1) Can the parties to a suit agree, apart from the Indian Oaths 
Act, that they will abide by the statement of witness, including one 
who is a party to the suit and can they “leave the decision of all- points” 
including costs arising in the -case to be according to his statement? 

(2) Did the ‘vakalatnama’ ‘in favour of Mr. Abdur Rauf autho- 
rise him to make the application dated May 16, 1929? 

(3) Is it open to the appellant in-the present appeal, which is 
from the original decree, to call in question the propriety of action taken 
by the lower court on the subsequent application, dated May 22, 1929; 
and if so, whether an opportunity should have been given to the plaintiffs 
to produce evidence to prove that the Vakil had not been authorised to 
make the application dated May 16, 19297. i 


A. M. Khwaja for the appellant. | 
Mukbter Abmad, 1 Mabmudulleb and iair Anan ii the 


respondents. — ` me ae s “a Eaa A 


A. L J: R. HIGH COURT 1147. | 


» The following judgments were delivered:— 


SULAIMAN, C. J.—The learned Judges before whom this 
appeal came on for hearing differed on some points. They con- 


sidered that they differed on certain questions of law arising in 


the case and, accordingly, directed that the case should be referred 
to a single Judge, or a larger Bench, for the determination of those 
questions and disposal of the case. 


In my opinion the order directing certain points to be re- 
ferred is perfectly justified, but the reference of the whole case, 
so that the new Bench should dispose of it, is neither warranted by 
S. 98, C. P. C. nor by the Letters Patent. Under the former 
section when a Bench differ in opinion on a point of law, they 
may state the point of law upon which they differ and the appeal 
shall then be heard upon that point only by another Bench. It 


is obvious that the hearing by the other Judges is confined to the 


specific points stated and cannot cover the whole case over again. 
The object obviously is that there should not be a further hearjng 
of questions on which there has been no difference of opinion at 
all. Section 98 is confined to points of law only, but the newly 
_ added Sub-section (3) makes it subject to the provisions of our 
Letters Patent. Section 98 would apply only when there is no 
similar provision in the Letters Patent; but if there is a specific 
provision, S. 98 would not apply to a chartered High Court. 


Under Clause 27 of our Letters Patent, the Judges who differ 
on any points on which the decision of the case rests are bound 
to state those points and refer them to the other Bench. It will 
be seen that Cl. 27 is wider in the sense that points both of law 
and fact should be referred, and that such reference is not only 
discretionary but obligatory. But this clause also makes it neces- 
sary that the points on which they have differed should be stated, 
and it is those points only which should be referred, and not the 


whole case. 


I am therefore of opinion that the reference of the whole 
case for disposal by us is not competent, but that we should con- 
fine our attention to the three specific points referred to us, 
provided the Judges have differed on them. 

The first point referred to us is:— 

Can the parties to a suit agree, apart from the Indian Oaths 
Act, that they will abide by the statement of a witness, including 
one who is 2 party to the suit and ‘can they leave the decision of 
all points’ e Corea ating an Che care a aeronding os 
statement? 

The facts of this case are given at length in the judgment 
of the learned Judges who have made the reference. This was 
a suit for recovery of their shares brought by two daughters of 


the deceased against three brothers. ‘The defendants set up two ' 
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registered deeds of gift of 1912 and also two oral gifts made by 
the deceased in 1925, in which year he died. The eldest brother 
Rahmat Husain did not claim any benefit under the oral gifts. 
On May 16, 1929 which was the date fixed for the production of 
evidence, a joint application was filed signed by the husband of 
one of the plaintiffs, describing himself as their pairokar, and 
by defendants 2 and 3. It was also signed by Mr. Abdur Rauf, 
an advocate for the plaintiffs, and by the pleaders for the defend- 
ants 2 and 3. ‘The application was not signed by Rahmat Husain, 
defendant No. 1, nor by any one of his pleaders; nor did it 
purport to be an application made on his behalf. The application 
states as follows:— 

We, the petitioners, leave the decision of all the points in dispute 
in the case, including costs, on the statement of Munshi Rahmat 
Husain, defendant No. 1. Whatever statement the aforesaid 
gentleman makes with regard to the decision of the case, shall be 
accepted by the applicants, and the case be decided in accordance 
therewith. The parties do not want to produce any other evi- 
dence. 

Rahmat Husain was present in the court room, was put into 
the witness-box and oath also was administered to him. He 
made a statement against the plaintiffs and in favour of the 
defendant on all the important points, and expressed his opinion 
that the parties should bear their own costs. No one appears to 
have objected to his statement. The court pronounced judg- 
ment on the same day in accordance with the statement of Rahmat 
Husain and dismissed the suit. 

The application did not in express terms say that the state- 
ment of Rahmat Husain should be made on oath, though, in 
fact, he did take oath. Accordingly, the learned Judges have 
assumed that it was not intended that he should make his state- 
ment on oath and that accordingly the case did not fall under 
the Indian Oaths. Act. Under Sec. 8 of that Act the court 
can tender 

oath or affirmation to a party or witness who offers to give evi- 
dence on oath or solemn affirmation in any form common amongst, 
or held binding by, persons of the race and persuasion to which he 
belongs and not repugnant to justice or decency and not purport- 
ing to affect any third person. 
Section 9 provides for an offer by one party to be bound by any 
such oath or solemn affirmation made by another party or witness 


-and the acceptance by such other party or witness. Then Sec. 11 


lays down that the evidence so given shall as against the person 
who offered to be bound by any such oath, be conclusive proof 
of the matter stated. It does not seem necessary for the applica- 
“tion of the Oaths Act that the oath should be in any particular 


form, or that even it need be an oath at all, and not a mere solemn 
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affirmation. The learned Judges have interpreted the applica- 
tion as implying that the statement was not to be made on an 
- oath or solemn affirmation as contemplated in Sec. 8 of the Act, 
and they accordingly agreed in holding that the Oaths Act does 
not apply. This point has therefore not been referred to us. 

On the question, whether parties can agree to abide by the 
statement of a witness or a party to the suit, Niamatullah, J. has 
held that it is open to the parties to agree to abide by the 
statement of a third person to be made on oath administered in 
the manner in which witnesses are sworn in courts; while Bennet, 
` J. is of opinion that this would set up another form of procedure 
contrary to the provisions of the Code of Civil Procedure and, 
inasmuch as such an agreement would defeat the provisions of 
that law and it must therefore be deemed to be forbidden by law, 
it is void under Sec. 23 of the Indian Contract Act. 

Now there is an overwhelming authority in favour of the 
view that a decree passed on the basis of such an agreement when 
carried out by the statement of the referee is binding upon the 


parties. The only difference of opinion that seems to have arisen , 


is as to whether the binding character of the decree should be 
based on the supposition that such a reference amounts to a 
reference to arbitration or an adjustment of the claim, or is an 
admission of the parties of an offer amounting to an estoppel. 

The trend of the authorities in this Court appears to be more 
in favour of the view that such an agreement is in substance a 
compromise or adjustment of the suit, and neither 2 mere admis- 
sion capable of being rebutted nor strictly speaking a reference 
to arbitration. 

Although in some cases the right to resile from such an 
agreement has been doubted, in some others it has been held that 
such an agreement can be resiled from in special circumstances. 
But it has never been held so far that if-the agreement has been 
acted upon and the referee has made the statement in pursuance 
of the agreement, the party against whom the statement goes is 
entitled to go back upon it after having come to know what it 
amounts to. 

In Ram Narein Singh v. Babu Singh’ the plaintiff had applied 
to be bound by the statement which the defendant might make 
on oath holding the arm of his son: the defendant accepted the 
proposal, took the required oath and made a statement against 
the plaintiff. The plaintiff had attempted to revoke his proposal 
when the defendant came into court ready to take the oath. 
Knox, O. C. J. and Aikman, J. held that such a form of oath 
ought not to have been administered; but when one party offered 
to be bound by the oath of the other party and such other party 


accepted the proposal the party was offering to be bound and not 
*L L. R. 18 All 46 
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to be allowed to revoke his proposal except upon the strongest 


possible grounds proved to the satisfaction of the court to be -` 


genuine grounds for revoking the proposal. 

In Mubemmad Asghor Ali Khan v. Mubsmmad Imtiaz Ali* 
a defendant to a suit agreed to be bound by whatever statement 
might be made by the plaintiff upon oath as prescribed by law; - 
the plaintiff accordingly was examined on oath administered in 
the usual manner. It was held by Blair and Aikman, JJ. that 


‘though the statement thus made by the plaintiff might not be 


binding under the special provisions of S. 11 of the Oaths Act, 
nevertheless the defendant must be held bound by his -agreement 


to rest the decision of the case upon the plaintiff’s statement on 
oath. 


In Kesho Ram v. Peare Lal it was held by Walsh, J., follow- 
ing the ruling in Muboemmad Asgher Ali Khen v. Mubsmmad 
Imtiaz Ali, that 

where 2 document was made and it bound the parties to abide 
by the defendant’s statement made on ordinary oath, there is 
nothing illegal in such a contract; it is merely a binding contract 
for good consideration. 

In Mihu Lal v. Sri Lal* a party bad agreed to abide by the 
oath of.the other party and the court, notwithstanding such an 
agreement, entered into the evidence as to the truth or falsehood 
of the statement made. It was held by Daniels, J. that the 
court acted illegally and with material irregularity and that the 
procedure adopted by the court below had the effect of entirely 
nullifying the a ent, and therefore, could not be supported. 

In Himanchal v. Jatwar Singh” decided by a Division Bench, 
of which one of us was a member, the plaintif and the con- 
testing defendants and their respective pleaders had entered into 
an agreement duly signed by them to the effect that a certain 
vakil should hear out the whole affair and that they shall accept 
any statement that he might make before the court. A sworn 
statement was made by the referee named to the court and a 
decree in accordance thereof was duly passed. It was held that 
the parties could not be permitted to resile from the agreement 
entered into by them and that the decree must stand. It was 
pointed out that the case might be looked at from two points of 
view. The statement amounted to an agreement to be bound by 
the statement of the referee, who was a person to whom the 
parties had expressly referred for information in reference to the 
matters in dispute, and the’ statement was an admission within 
the meaning of S. 20 of the Indian Evidence Act. The Bench 
regarded it as an admission made by the parties in a pending suit 
and the statement of the nominee of the party was considered to 


7[1898] A. W. N. 200 t21 A. L. J. 209 
t21 A L J. 637 L LR 46 All 710 


ALJ R ; t HIGH COURT 1151 


be an admission of the party. It was also remarked that the 


' + agreement amounted to a compromise of their dispute and that 


there was nothing to prevent the parties from compromising the 
‘suit and agreeing to a decree being passed in terms to be stated 
by a person named and that such an agreement would be an ad- 
fustment of the suit and a party could not be allowed to go 
back upon it. 

In Ram Sundar Misra v. Jai Karan Singh’ the defendant had 
made an offer to the plaintiff that, if a certain witness in the case 
would eat kachcha food served by the plaintiff, the suit should 
be decreed. ‘The plaintiff accepted the offer and the witness did 
eat kachcha food served by the plaintiff. It was held by Mears, 
C. J. and Ryves, J. that the offer was perfectly lawful, and as it 
had been complied with the suit must be decreed even though 
O. 23, R. 3, did not apply to the case. The learned Judges held 
that the case must be regarded as one of an offer capable of accept- 
ance or rejection by the person to whom it was made and that if 
the offer was accepted in proof of the terms and complied with 
the promise made by the offerer must be carried out by him. . 

In the Full Bench case of Gajendra Singh v. Durga Kunwar’ 
Walsh and Kanhaiya Lal, JJ. (Mukerji, J. dissenting) held that, 
where the plaintiff and the defendant had come to an agreement 
that a certain appeal pending in the High Court and an applica- 
tion for leave to appeal to the Privy Council were to be with- 
drawn and the defendant was to pay certain sums of money to 
the plaintiff on account of claims for costs to be ascertained by 
the Collector as arbitrator, and the Collector arbitrated and made 
an award and the plaintiff applied for the dismissal of the appeal, 
the agreement and arbitration operated as an adjustment of the 
matters in dispute between the parties within the meaning of 
O. 23, R. 3, C. P. C. Walsh, J. further held that 

on general principles of law, even independently of any pro- 
vision in the Code, the High Court had inherent discretion to 
decline to allow an appellant to prosecute an appeal the moment 
he was satisfied that the appellant had by his solemn act and deed 
testified to by his signature, for what he considered adequate con- 
sideration, expressly abandoned his right and undertaken to with- 
draw his appeal. 

Mukerji, J. held that the main consideration had failed and 
that therefore the award fell to the ground; but in any case the 
agreement and award could not be treated as an adjustment by an 
agreement of parties. 

‘In Sita Ram v. Piari Lal’ decided bya Bench of which one of 
us was a member, the sole question at issue in the Munsif’s court 
was whether a certain rain water spout belonging to the defendant 


should be closed or left open; the parties agreed that they would 
ape ec ad 
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not call any more evidence but would abide by the decision of 
the Munsif after he had inspected the locality. The Munsif made . 
an inspection and then decided in favour of the plaintiff. On 
appeal the appellate court set aside the decision and remanded 
the case for trial de novo. It was held by the Bench that the 
parties could not resile from their agreement and were bound by 
the decision of the Munsif, whether it was right or wrong, and 
that the decision must be treated as one based on compromise 


‘between the parties and was not open to appeal. 


In Rem Devi v. Ganeshi Lal the parties agreed to refer the 
whole matter in dispute to arbitration without intervention of the 
court, the agreement providing that the award would be accepted 
by the parties. When the award was delivered, and ‘filed in court 
it was held by the Bench that the award was binding on the par- 
ties and that it must be deemed to be an adjustment under O. 21, 
RoC. BiG, 

In the case of Madan Moban Gargh y. Munna Lal’? the owner- 
ship of two adjoining houses was in dispute and the parties agreed 
that the court might pass any decision it liked after inspecting the 
locality in the presence of the parties and their pleaders. ‘The 
Subordinate Judge inspected the premises, called for certain docu- 
ments and then heard arguments on points of law. Before he 
actually delivered the judgment one party came to the High Court 
for a transfer repudiating the agreement. Weir and Sen, JJ. 
dismissed the application holding that no case had been made out 
for transfer and that they should not take a course which would 
enable the applicant by a side wind to repudiate the agreement 
which he had made with the respondents. They quoted the remark 
of Lord Halsbury, L. C. in Burgess v. Watson”. 

It has been held in this house that where, with the acquiescence 
of both parties a judge departs from an ordinary course of pro- 
cedure and, -as in this case, decided upon -a question of fact, it 
is incompetent for the parties afterwards to assume that they 
have then an alternative mode of proceeding and to treat the 
matter as if it had been heard in due course. 


The learned Judges expressed the view that it may not be 
improper for a judge to try a question of fact by some method 
other than that prescribed by law governing this court if the par- 
ties request him to do so. 


In Salik Rom v. Wali Abmad™ Lindsay, J. held that where in 
a case falling under the Indian Oaths Act the plaintiff wanted to 
retract, the proper course for the court was to examine the ground © 
upon which the plaintiff wahted to withdraw from the reference 
and it had in a proper case discretion to refuse to administer the 
oath. 
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In Gordhan Das v. Husain™ the parties to a proceeding agreed Cmn 
_ to abide by the statement of a third person: Dalal, J. held that the 7-7 
statement made by such a person was a statement made within the 
meaning of Section 20 although it was true that ordinarily mere Axnam 
admissions are not conclusive, but admissions of this kind must be Brom 
taken to be admissions made in a suit by the nominee of a partv Ragas 
thereto and are therefore conclusive and effectual, the effect being  Husarn 
to prevent each party from resiling from the statement made by ow cy, 


such a nominee. 


In Deo Narain Singh v. Ajodbya Prasad’* decided by two of 
us, the parties had agreed to abide by the statement of one A, but 
before A’s statement had been recorded the defendant resiled from 
the agreement; but the court in spite of it passed a decree in terms 
of A’s statement, it was held that the defendant could not be 
pinned down to his statement and that the agreement did not come 
within the purview of -O. 23, R. 3 as that rule refers only to 
adjustments which have already been made. l 


The latest case of this Court which has been cited before us 
is the case of Bishambher v. Shri Thakur Radha Kishunjt'® decided 
by a Bench of which one of us was a member. ‘The parties agreed 
to abide by the statement of a pleader without an oath being 
administered to him, but before the pleader had made a statement 
and before any decree had been passed by the court in accordance 
with that statement the plaintiff resiled from the agreement. It E 
was held that it was open to the plaintiff to resile from the agreement 
‘and that the agreement did not amount to an adjustment but only 
to an agreement on a procedure which might eventuate in an ad- 
justment, and that until the referee had given his statement there 
could be no question of any adjustment, and also that as the 
pleader had not made any statement of fact, there was no question 
of any admission by the pleader which would have any binding 
effect on the plaintiff. 

It would be noted that in the last three cases the question 
of resiling from the agreement, before it had been carried out by 
the statement of the referee, arose. That question does not arise in 
the present case. 


It is not necessary to cite cases decided by the other High 
Courts where the trend of opinion seems to be in line with the 
course of decisions in this Court. But I may refer to the Full 
Bench case of Chaeubasappa Hiremath v. Basalingayya G. 


'- Hiremath. In that case the parties to a suit had referred their 


`c -e differences to arbitration without an order of the court, and an 


. award was made.. It was held that a decree in terms of the award 
thus made could be passed by a court under O. 23, R.3 C. P. C. 
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but not otherwise. The Full Bench held that the words “agree- 
ment” or “compromise” in the rule had a wide scope and included 
even an arbitration out of court. 


No case has been cited before us in which a decree passed on 
the basis of a settlement of a referee made in strict accordance with 
the agreement of the parties entered into in the suit and acted upon 
THEN by the court, has been held to be stra vires and therefore not 
Sulaiman, C. J. binding on the party against whom it goes, on the ground that the 
agreement and the whole procedure were contrary to public policy 
or were in any other way illegal. The main difficulty has arisen 
in ascertaining what the true basis for the binding character of the 
agreement is. 

Now, an agreement that the parties will abide by the state- 
ment of a witness may amount to 


(1) A reference under the Oaths Act. 

(2) <A reference to arbitration or 

(3) A mutual admission of the parties creating an estoppel. 

(4) If carried out, an adjustment of the claim. 

If the case comes under Section 8 of the Oaths Act, admittedly 
there can be no difficulty. Under Section 11 the evidence so given 
shall, as against the person who offered to be bound, as aforesaid, 
be conclusive proof of the matter stated. In the present case both 
the learned Judges agreed that the Oaths Act does not apply; so 
the question of its applicability does not arise before us. It is 
therefore not necessary to decide in this case, as the matter ha; 
not been referred to us, whether the oath contemplated in Section 
8 is necessarily exclusive of the oath referred to in Section 7 of 
the Oaths Act. Indeed, it may well be argued that the form of 
the oath adopted by the courts under Section 7 has now became a 
recognised form common amongst the people of this Province. 
If such a view were accepted the reference would then be under 
the Oaths Act itself. Similarly both the learned Judges have 
thought that this was not a case of a reference to arbitration. So 
far as that opinion may be based on the language of the statement 
it cannot be questioned in this reference. But as the true nature 
and the legal effect of the agreement has to be considered the 
position may be briefly examined. 

If any matter, owing to difference between the parties is 
actually referred to arbitration then the case would fall within 
Paragraph 1 of the Second Schedule and the reference would be one 
to arbitration. But for the purposes of arbitration it is necessary 
that all the parties interested should agree to it and should apply. : 
to the court for an order of reference; their application must: be- 
in writing though it need not be signed by all of them. a 

l In concurrence with the opinions of the learned judges who- 
have made this Reference, I hold that an agreement to abide by the 
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statement of a particular witness is in substance not a reference to 
arbitration. ‘The essence of arbitration is that the arbitrator 
decides the case and his award is in the nature of a judgment which 
is later on incorporated into a decree of the court. The arbitrator 
can either proceed on the basis of his own knowledge or make 
enquiries and take evidence and then give his decision on such 
evidence. But where parties agree to abide by the statement of 
‘a third person or a referee, the referee merely makes a statement 
according to his knowledge or belief and the court then decides the 
case and pronounces its judgment on the basis of such a statement 


and passes a decree thereon. ‘The referee is not authorised to make. 


enquiries and take evidence, and then announce his decision on the 
basis of such evidence: He is called upon to make a statement 
according to his knowledge or belief. In the case of an arbitra- 
tion, as the arbitrator’s award is an expression of an opinion and his 
procedure resembles that of a court, a party is entitled to file objec- 
tions and challenge the validity of the award. The making of a 
statement by a referee or a third person has no resemblance to a 
' proceedin conducted by him as if he were a court of law, and 
accordingly there can be no procedure for filing objections as to 
its validity. It is for the court, in pronouncing judgment, to 
consider its effect. But under Section 20 of the Indian Evidence 
Act statements made by persons to whom a party to the suit 
has expressly referred for information in reference to a matter in 
dispute are deemed to be admissions of the party himself. If the 
parties have agreed to abide by the statement of a third person to be 
made in court, he may well be a person to whom the parties have 
expressly referred for information in reference to the matter in 
dispute. 

It may be noted in this connection that for purposes of a 
reference to a third party under Section 20 of the Indian Evidence 
Act it is not necessary that che reference should be on questions 
of fact within the knowledge of the referee. In Taylor on 
Evidence, Vol. I, Paragraph 761, it is stated that 

these acipa apply whether the question referred be’ one of law 
or of fact; whether the persons to whom reference is*made, have 
or have not any peculiar knowledge on the subject, and whatever 
the nature of the action in which the statements of the referee 
are proposed to be adduced in evidence. 
| Accord. where two parties agreed to abide by the opinion 
of counsel upon thè construction of a statute, party against 
whose interest the opinion operated was held bound thereby; and 
a disputed fact regarding a mine having been referred by consent 
to a miners’ jury, their decision was afterwards receiyed in 
evidence. 

There is considerable difficulty in Gating the binding character 
of the agreement only on the hypothesis that they are mere admis- 
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sions under Section 20 of the Indian Evidence Act. Such admis- 
sions primarily are unilateral Under Section 31 of the Indian 
Evidence Act they are not conclusive. It would therefore follow 
that if chere were other evidence on the receipt it may be open to 
the parties to argue and it may be quite proper for the court to 
accept such other evidence and give a go-by to the admission. 
Furthermore, in such an event, in spite of an agreement by the 
parties that the statement of the third person should be accepted as 


‘final and that there should be no appeal from it, parties may yet 


appeal and urge that the case should be decided on the basis of 
the other evidence on the record which outweighs the inconclusive 
admission. Obviously such a course of action cannot be tolerated. 
If any party be allowed to go behind the admission on the ground 
that it is not conclusive the whole object of the agreement would 
be frustrated. It is therefore unsafe to rest the finality of the 
agreement on the basis of 2 mere admission under Section 20 of 
the Indian Evidence Act. Nor can one base it solely on the 
ground of estoppel by admission. The estoppel will only arise 
by the circumstance that the other party has been prevented from 
producing evidence in view of the agreement to abide by the state- 
ment of the third person. But if the trial court, or for the matter 
of that, an appellate court is prepared to allow the opposite party 
as well, full opportunity to produce additional evidence, it may 
well be said that there is no prejudice and that accordingly there 
is no estoppel under Section 115 of the Indian Evidence Act. In 
such a view the agreement can be reopened and the agreement 
utterly nullified. I do not think that such a course can be 
allowed. 

When both parties make such admission simultaneously it 
amounts to an offer by one and acceptance by the other. Such 
reciprocal admissions would therefore be a valid agreement 
between them. Consideration is good because there is reciprocity. 
The statement of the referee would then be the admission of both 
the parties binding upo them. No doubt admissions are not 
conclusive; but where there has been mutuality of this kind and 
they have matured into an agreement, their conclusiveness follows 
from the principle of estoppel. The parties cannot be allowed to 
go back upon it and therefore the admission is conclusive as against 
both, and can be said to operate as an estoppel. 


In my opinion the true basis of the binding character of such 
an agreement is that the original contract to abide by the statement 
of a third person is perfected into an adjustment of the claim in 
terms of the statement made, as soon as the referee makes the 
statement. After that stage, neither party can resile from the 
agreement because the claim has been duly adjusted, and it has 
become the duty of the court not only to record it, but also to 
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pass a decree in terms of it. It is true that under O. 23, R. 3 
before a court can order an agreement or compromise to be re- 
corded, and pass a decree in accordance therewith, it has to be sat- 
ished that the suit bas been adjusted wholly or in part by such 
agreement or compromise. Where the parties agree to abide by 
the statement of a third person their agreement is still in the nature 
of a contract, and it may well be said that so long as that third 
party has not made his statement, and the contract has not been 
carried out, there is yet no adjustment of the suit. Matters have 
not proceeded beyond the domain of an agreement and the stage 
of the adjustment of the claim has not yet been reached. Strictly 
speaking an agreement is not identical with a compromise of the 
suit, and may amount to a mere contract. But as no decree can 
be passed forthwith in terms of a mere contract to abide by the 
statement of a third person, I am prepared to hold that there can 
be no adjustment of the suit by such a contract until the statement 
has been made. But as soon as the agreement has been fully 
carried out by the court and the referee has made his statement in 
favour of one party or the other, it is too late for either party 
to go back upon the agreement; and at this stage the agreement 
must be deemed to have eventuated into an adjustment of the 
claim in accordance with the statement already made. A party 
cannot be allowed to retract his solemn promise for considerations 
made before the court after he has come to know the nature of 
the statement by which he had agreed to abide. It-is no longer a 
question of the carrying out of a promise or the specific perform- 
ance of a contract. The compromise must be deemed to have 
been carried out and accordingly the claim already adjusted. ‘The 
court cannot therefore entertain an application to withdraw from 
the previous agreement and to resile from iť unless fraud, misre- 
presentation, coercion, undue influence or mutual mistake were 


established. 


In the present case there can be no doubt that there was a 
valid agreement between the parties to accept the statement of 
Rahmat Husain.if made in court and not to produce any other 
evidence. Such an agreement is not contrary to any provisions 
of the Contract Act. An agreement not to produce further 
evidence can, in no sense, be against public policy, or in any way 
illegal. Even an agreement to accept the statement of a named 
person as final is not necessarily repugnant to any of the provisions 
of the Code of Civil Procedure, nor does it defeat the provisions 
of that Code, nor is it forbidden by any law. Indeed, inasmuch as 
such a course may save the parties considerable expense, and also 
save the time of the court which would otherwise be taken up 
in examining witnesses, it may be considered to be salutary and 
not at all opposed to public policy. It is therefore impossible 
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to hold that the agreement ab initio was illegal and was void in 
law. ! 

Nor can it be said that the court in acting upon that agree- 
ment acted illegally to such an extent as to make its procedure 
ultra vires. It may be that there was a slight deviation from the 
ordinary course which the suit would have otherwise taken, but 
this departure was with the full concurrence and indeed in pur- 
suance of an express agreement of the parties. ‘The moment 
Rahmat Husain made his statement the agreement was fully car- 
ried out, and it became binding upon the parties and the suit 
could not be decided otherwise ‘tia in accordance with that 
statement. i 

My answer to the first question referred to us is that the 
parties to a suit can validly agree, even apart from the Indian : 
Oaths Act, that they will abide by the statement of a witness, 
including one who is a party to the suit; and that they can leave 
the decision of all points including costs arising in the case to be 
made according to the statement. The second question is:— 

Did the Vakalatnama in favour of Mr. Abdur Rauf authorise 
him to make the application dated May 16, 1929? 

The plaint had been originally filed by Mr. Jiaram Saxsena, 
Advocate, and had been signed by the plaintiffs. It was attested 
by Hikayat Yar Khan, husband of plaintiff No. 2. On January 
19, 1929 Mr. Abdur Rauf of Lucknow also appeared for the 
plaintiffs and filed a Vakalatnama, paper No. 9C. Its operative 
portion is in the following terms:— 

We have of our own free will and accord appointed Maulvi 
Abdul Rauf, Vakil, High Court, to conduct the case on our 
behalf, to take other proceedings, to put questions, to set up 
defence in the above case on the prescribed fee. We do cove- 
nant that whatever is done by the above-named person shall be 
accepted as done by us. The said Vakil may take back court-fee, 
appoint arbitrators, file a deed of compromise, realize money, exe- 
cute receipt, file and take back papers, verify plaint, draw lots, 
verify arbitration agreement and deed of compromise, obtain 
copies, take out execution of decree on our behalf. We shall have 
no objection. We have, therefore, executed this so that it may 
serve as evidence. 

The learned Judges have assumed that Hikayat Yar Khan 
who signed the application as a pairokar of the plaintiffs, did not 
have authority to bind them, and that the whole question turns 
on the authority of Mr. Abdur Rauf. 

No doubt their Lordships of the Privy Council in the leading 
case of Suorendranath Mitra v. Srimati Tarubala Dast laid down 
that a power to compromise a case was inherent in the position 
of an Advocate of a High Court in India, but that no Advocate 


had actual authority to settle a case against the express instructions 
771930] A L. J. 489 ; 
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of his client. But their Lordships also made it clear that they 
desired to confine their decision on this point to the case of Advo- 
cates, whatever their qualifications, admitted as such by the respec- 
tive appropriate courts in India who derived their general authority 
from being briefed in a suit on behalf of a client. Where the legal 
representative in court of a client derives his authority from an 
express written authority, such as a Vakalatnama, different con- 
siderations may well arise and in such cases their Lordships expressed 
no opinion as to the existence of any implied authority of the kind 
under discussion. 

In the case of an ordinary power of attorney their Lordships 
in Bank of Bengal v. Ramanathan Chetty quoted the observa- 
tion made in an English case with approval and observed: 

Where an act purporting to be done under a power of attorney 
is challenged as being in excess of the authority conferred by 
the power, it is necessary to show that on a fair construction of 
the whole instrument the authority in question is to be found 
within the four corners of the ae either in express terms 

~ or by necessary implication. 

In the present case Mr. Abdur Rauf was merely a Vakil of 
the court and not an Advocate and the authority was conferred 
by a written document. There could therefore be no question of 
any inherent authority outside the terms of that document. 

Now under the Vakalatnama first of all a general authority 
was given to conduct the case and to take other proceedings, and 
it was covenanted that whatever was done by the Vakil shall 
be accepted by the executants. In the second place there was 
express authority given to appoint arbitrators. In the third place 
there was authority given for a deed of compromise. It is not 
necessary to mention other matters expressly referred to therein. 
No doubt the use of an expression which is equivalent to ‘an autho- 
rity of (really for) deed of compromise’ is a defective expression, 
but there can be no doubt that.it does not mean merely the filing 
of a deed of compromise duly executed by ‘the ladies, but that it 
means the power to compromise the suit. 

A similar view was expressed by Walsh and Piggott, JJ., in 
Hukum Singh v. Tunda”. 

I am accordingly of opinion that there was a general power 
to conduct the case and take all necessary proceedings in the case 
and, in particular, to appoint arbitrators and to compromise the 
suit apart from doing other minor matters. 

No doubt it has been held in several cases that in the case of 
an ordinary power of attorney the document should be construed 
strictly against the attorney. In 1870 it was held in the case of 
Mst. Sardar Begam v. Mst. Izzat-un-nissa® that even pleaders, 
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unless specially empowered so to do, have no authority to compro- 
mise cases conducted by them. But in the case of Jang Babadur 
Singh v. Shankar Ra?! Sir John Edge, C. J., presiding over a Full 
Bench of five Judges, after laying down that a counsel, unless his 
authority to act for his client is revoked and such revocation is 
notified to the opposite side, has, by virtue of his retainer and 
without need of further authority, full power to compromise 


Suleman, C. J. a case on behalf of his client, referred to Sarder Begum’s case and 


observed at page 276: 

When the authority of vakils to bind their clients is called in 
sea thet authority must depend entirely on the terms of the 
particular yakalatnama2. For my part, I should read a vakalat- 
nama widely and liberally unless it appears that the client intend- 
ed to limit the authority of his vakil. 

The other four learned Judges were of the same view and 
concurred in the view expressed by the learned Chief Justice. 
It was not the solitary opinion of the Chief Justice, but the un- 
animous opinion of all. The following observations of Lord Chief 
Justice Bowen and Fry were quoted: — 

This state of things raises the question of the relationship of 
counsel and his client which is sometimes expressed as if it were 
that of an agent and principal. For myself, I do not adopt and 
never have adopted that phraseology, which seems to me to be 
misleading The duty of counsel is to advise a 
client out of court and to act for him in court and until his 
authority is withdrawn, he has, with regard to all matters that 
properly relate to the conduct of the case, unlimited power to 
do that which is best for his client. 

The observation of Cotton, L. J., in another case, was also 
quoted: 
The questions were raised in argument whether an undertak- 

ing, not to appeal, could be given at all by counsel without ex- 
press authority, and if it could, whether it could be given after 
decision on the. merits. No® every compromise involves an 
undertaking; it therefore cannot be beyond the es of 
counsel to undertake that his client shall not appeal . 

That is a compromise. 

The undertaking therefore is prima facie binding. 

It therefore follows that in the case of an appointment of a 
vakil by Vakalatnama to conduct a case, it diese facie implied 
that he has full power to conduct the case in the way he considers 
best, and that therefore such a document should be construed 
liberally. If one finds that a vakalatnama confers very wide 
powers in very general terms on the vakil, and authorises him to 
conduct the case and to take other proceedings and expressly states 
that whatever is done by the above-named person should be accepted 
by the litigant, and then it goes on to specify certain particularly 
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important powers like those of appointing arbitrators and compro- 
mising disputes etc., it would seem that unless there is a special 
clause excluding his authority to act in a particular way in the 
-course of the suit, such an authority should be implied 
The mere fact that certain important powers are emphasised in 
particular does not in any way derogate from the general authority 
conferred upon him. Indeed, the conduct of a case in accordance 
with rules of procedure and evidence must necessarily be within 
his authority by necessary implication. 

The observation made by a single Judge in Remjtwan Rem v. 
Kali Charan Singh™ that authority in general terms was wholly 


insufficient to authorise a vakil to refer to abitration was in the . 


nature of an obiter dictum as the decree was actually upheld 
in revision, and in any case it applied to power to refer to 
arbitration where no such specific authority had been given. In 
the case of Sadashiv Rayaji y. Maruti Vital no doubt it was held 
that an agent holding a power of attorney authorising him to act 
and appear for a party to the suit cannot bring a suit to a close 
by offering to be bound by the opposite party in a particular 
form; nor can a pleader so bind his client. The learned Judges 
of the Bombay High Court thought that the general words imply- 
ing authority to do all that the defendant could do himself did not 
give him any such authority, and they went further and held that 
the power to refer under the Oaths Act is confined to the party 
himself and not to his agent. 

This case was expressly dissented from by a Division Bench 
of this Court in Wasi-nz-zaman Khan v. Faiza Bibi**. In that case 
the husband of a lady had a special power of attorney to conduct 
the case in her behalf as he should deem fit and was authorised 
to compromise or withdraw the suit, to refer it to arbitration and 
to nominate arbitrators and it was stated that every step that 
he might take in the conduct of the case shall be considered as 
having been taken by herself. In the course of the suit the hus- 
band stated to the court that if the defendant would take his oath 
on the Quran and swear against the plaintiff the latter would 
abide by that oath and the case should be decided accordingly. 
The learned Judges dissenting from the view. expressed in Sadashiv 
Rayajfs case held that the authority conferred was wide enough 
to include the agreement to be bound by such an oath. It is note- 
worthy that this was the case of a special attorney, and not even 
a vakil of the court. Sitting as a single Judge I followed this 
Division Bench ruling in Mst. Masits Bibi v. Kbude Bakbsh®. In 
that case the parties had agreed to abide by the statement of a 
mukhtar, but later on one of them resiled from the agreement. 
The court did hot accept the statement and disposed of the case 
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on the merits. It was held that the case was not that of a re- 
ference to arbitration and that it not being understood that the 
statement was to be on oath or solemn affirmation the case did not 
fall under the Oaths Act; and that therefore it was open to the 
court to refuse to refer the matter to the referee if sufficient cause 
were shown. But as regards the Vakalatnama it was held that the 
Vakalatnama executed by the plaintiff gave sufficient authority 
to the vakil to proceed with the case in any way he liked and that 
whatever he did in the case was accepted as binding on the plaint- 
iff. In the case of Deoraj Misra v. Abhairaji® a case, in which a 
minor was a defendant, was referred to a pleader at the instance 
of the parties who undertook to abide by. his decision and the suit 
was ultimately decreed on the basis of the pleader’s statement. 
It was held that the minor was bound by the statement of the 
pleader in view of the provisions of Section 11 of the Oaths Act, 
As regards the contention that the defendant was not bound by 
the undertaking given by the pleader and not by the parties, as 
under the Vakalatnama special power was not given to refer the 
matter, the learned Judges repelled it and considered that there 
was no force in it and relied on Wasi-uz-zaman Khan’s case. They 
also treated the mukhtar as a witness who gave his statement be- 
fore the court and who had been specially referred to by the 
parties. 

It would thus appear that at least in this High Court so far 
as Vakalatnamas in favour of qualified vakils are concerned they 
are construed liberally, particularly when there are general powers 
to conduct the case conferred upon them. And it may be fairly 
assumed that since the pronouncement of the Full Bench in Jang 
Babadur Singh’s case, a Vakalatnama which says that whatever 


-is done by the vakil in the conduct of the case will be accepted, 


has been considered to be very comprehensive. 


When counsel in England have such wide powers, there 
seems to be no ground for holding that vakils in this country 
who perform the same duties should be debarred from possessing 

imilar powers. It would, therefore, seem to follow that when 
general authority to conduct 2 case is conferred upon a vakil and 
it is followed by special powers to compromise a case and to refer 
the dispute to arbitration there is no justification for holding that 
the power to abide by the oath of a witness whether under the 
Oaths Act or by way of an agreement or compromise is not by 
necessary implication implied. .:A stage may arrive in a case at 
which the counsel may feel that in view of the paucity or weakness 
of evidence, his client is likely to lose and may be mulcted in costs. 
He may, in such circumstances, think that it is in the interest of 
his client that the decision of the matter may be left on the oath, 
“25 AL. J. 29 
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solemn affirmation. or even a mereʻstatement of a person who is 
considered to be reliable, honest and trusworthy. If the vakil 
decides to examine one of the defendants whose interest, as it 
happened in this case, was practically not adverse to the plaintiff, 
as the sole witness for the plaintiff, it cannot be said that his action 
was so ultra vires as to vitiate the decree based on that evidence. 
The vakil is in charge of the conduct of.the case, and his client 
is bound by his decision to produce any witness he likes. I can 
see no essential difference between such a decision and a joint 
agreement that only one particular witness should be produced 
for both the parties. When he has full authority to compromise 
the case and by iniplication, authority to withdraw the claim, and 
also authority to refer the dispute to an arbitrator appointed by 
himself, it is too much to say that he should not be deemed to have 
authority to abide by the statement of a particular witness and 
not to produce any other evidence. Indeed, if after the witness 
had made the statement, the vakil were to take the further step 
of agreeing to abide by his statement on condition that the parties 
are to bear their own costs, the case would clearly be one of com- 
promise or adjustment and it would be binding upon his client. 
There seems to be no real justification for holding that he cannot 
under 2 compromise agree not to produce any evidence except the 
statement of a particular witness. 

Ít is said that an agreement of this kind is a reference to 
‘arbitration and the statement made by the witness is in the nature 
“of an arbitration award. On such a hypothesis the plaintiff would 
be all the more bound, because in the Vakalatnama express autho- 
rity was given to the vakil to “appoint arbitrators.. ....... and 
verify arbitration agreement.” Then it is said that, inasmuch as 
the agreement was that the parties would abide by the statement 
of the -witness‘and the case might be decided in accordance there- 
with, there was an implied waiver of the right to file an objection 
to the award within ten days, which took the agreement outside 
the scope of the vakil’s authority. I cannot see that there was any 
such express waiver. In most agreements for reference to arbitra- 
tion there is no recital as regards the right to object to the award 
within ten days, because at the time of the agreement the parties do 
not contemplate going back upon the award at all; and further 
because there is a statutory right under Schedule D, Rule 16, 
entitling a party to file objection to the award within ten days 
(Art. 158 of the Limitation Act). If such a view. were to be 
accepted, then one would be compelled to say that the agreement 
would be within the vakil’s authority if it does not imply a 
waiver of the right to file objections within ten days and would 
be outside his authority if such a waiver be implied. But the 
agreement does not say that the case should be decided forthwith 
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without opportunity to either party to file objections. Moreover, 
I think it would be too much to say that in case of a valid 
reference to arbitration the client is not bound by the statement 
of his vakil made in court that he would not file any objections, 
and that a decree passed, after such a statement has been made, 


Ramar Is not binding on the litigant. 


Husam 


It has not been disputed before us that under the ‘Vakalat- 


Suletmen, C. J, Dama’ the vakil would have authority to exempt witnesses for the 


plaintiff or to state before the Court that he would not produce 
any~other evidence, or even to say that he would produce only 
one witness whom the defendant also agrees to produce. But it is 
said that if that witness happens to be one of the defendants to 
the suit, then the vakil would be acting outside his authority. I 
see no distinction in liw between the witness being a stranger to 
the suit or being a party to the suit, whom the vakil may consider 
to be in fact much more reliable. If he has authority to refuse 
to produce any other witness except one particular witness, who is a 
stranger to the suit, he has, in my opinion, an equal authority 
to produce no one but one of the defendants as the sole witness 
in the case, for in either case he is conducting the case on behalf of 
the plaintiff and taking proceedings therein within the meaning 
of the Vakalatnama. 

Of course, if an advocate commits gross negligence in the con- 
duct of the case or acts contrary to the instructions of his client, 
he may be liable to damages. 

An agreement to be bound by the statement of a third person 
is in no way opposed to public policy nor in any way repugnant 
to the provisions of any law, nor does it defeat any law. Indeed, 
it may be salutary inasmuch as it tends to shorten the production 
of evidence and in that way save the time of the court. There is 


‘nothing in the Contract Act which offends against such 4n agree- 


ment. After all the procedure so adopted is analogous to the proce- 
dure referred to in the Oaths Act and also analogous to the admis- 
sion contemplated in Section 20 of the Indian Evidence Act, and 
is also analogous to the agreement or compromise referred to in 
Order 23, Rule 3. It is really a waiver of the right to produce any 
other evidence. It is not in any way more extraordinary, more 
unusual or more drastic than a compromise or withdrawal of the 
suit or reference to arbitration or agreement to abide by special 
oaths under the Oaths Act. There seems to be no good ground 
that when there are these other matters well within his power, 
this particular action should be considered to be without authority 
even though the Vakalatnama says that whatever is done by him 
will be accepted by the client. I therefore think that in view of 
the opinions expressed in this Court, and particularly the observa- 
tion made by the Full Bench referred to above, it must be held 
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that the power to abide by the statement of Rahmat Husain was Gm 
necessarily implied in the general authority given under the Vaka- 7; 
latnama. ZE 
My answer to the second question is, therefore, in the affir- Armax 
mative. a 
The third question referred to is:— Rammar 
Is it open to the appellant in the present appeal, which is from gii 
the original decree to call in question the propriety of action Sslamen,C. J. 
taken by the lower court on the subsequent application, dated 
May 22, 1929; and if so, whether an opportunity should be 
given to the plaintiffs to produce evidence to prove that the 
vakil had not been authorised to make the application dated May 
16, 1929? 
I regret I am not able to find that the learned Judges have 
actually differed on these two parts of the third question. Apart 
from what may be implied from the general conclusion of one 
learned Judge that the appeal should be dismissed and of the 
other learned Judge that it should be remanded, I do not find 
that they have specifically expressed divergent opinions on this 
third question. J am not in a position to say what special reasons 
have appealed to one Judge and what other special reasons to 
the other Judge. It may be that as the learned Judges were 
referring the whole case for disposal they thought it convenient 
to state the third question which also arose in the case, although 
as a matter of fact they had not actually differed on that point. 
As at leas€ one part of the question may be a mixed question of 
law and fact, I consider it inappropriate that we should take upon 
ourselves the task of going*into this question when it is not clear 
that there has been a difference of opinion. 


Under Clause 27: of the Letters Patent when all the Judges 
have expressed their opinions the point has to be decided accord- 
ing to the opinion of the majority of the Judges who have heard 
the case, including those who first heard it. That, therefore, 
implies that the opinion of the learned Judges who first heard 
it should also be recorded. I, therefore, think that we should 
not answer this question at this stage and should leave it to the 
learned Judges to record their divergent views and make a fresh 
reference under Cl. 27 of the Letters Patent, if they consider it 
necessary. I would accordingly not return any answer to the 
third question. i 

MutrrRJI, J.—There being a difference of opinion between Maker, J. 
two learned Judges of this Court three questions have been re- 
ferred for decision to this Full Bench. The first question 1s:— 

Can the parties to a suit agree, apart from the Indian Oaths 
Act, that they will abide by the statement of 2 witness includ- 
ing one who is a party to the suit?’ Can they ‘leave the decision 
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of all points’ including ccsts arising in the case to be according 
to his statement? 

Opinion. Ordinarily, the rules laid down in the Civil Pro- 
cedure Code are meant to determine the procedure by using which 
a court is to determine the questions arising before it. But the 
steps taken by the parties are the most important factors in the 
procedure. It is for a party to decide how many witnesses to 
examine and whom to examine. He alone determines what docu- 
ments he will produce before the court and what documents he 
will withhold. No doubt the court, if it thinks fit to do so, mav 
ask for particular documents to be produced by a party or a 
stranger to the suit and it may also examine any person if he 
happens to be present in the court or summon him for producing 
any document or for giving evidence (O. 16, R. 14); but, 
ordinarily, it does not do so. Primarily it is for a party to place 
his evidence before the court and for the court to pronounce 
judgment on such evidence. It is for this reason that a judgment 
is not ordinarily binding on a person who was not a party to the 
litigation. Such being the rule, it is open to a party to examine 
any body he likes in support of his Case, including a person who 
is a party to the litigation. If all the parties to a litigation agree 
that one person shall be examined on their behalf, that person 
becomes a witness for all the parties. If over and above this all 
the parties agree that they will not examine any other witness in 
the case, the person examined will furnish the only material to 
the court on which to pronounce judgment. There is nothing 
wrong or illegal in parties agreeing to examine the same person as 
their witness. Their freedom to choose the evidence to be pro- 
duced can not be controlled by the court except for an adequate 
reason. There is nothing in the Civil Procedure Code to prevent 
the parties from agreeing to such procedure. J am therefore of 
opinion that the first part of the question must be answered in 
the affirmative, and I do answer accordingly. 

The second portion of the question No. 1.—When the parties 
to a suit agree that a third person who is not a party to the suit 
or one of themselves shall decide the points arising in the case as 
also the question of costs, they really agree to an arbitration in 
the case by the said person or party. There is nothing illegal in 
such an agreement. Such an agreement will attract all the rules 
laid down in the Second Schedule of the Civil Procedure Code. 
If the award be oral and if it be taken down and signed by the 
person examined at the instance of the parties, the award will be 
in writing and signed by the arbitrator, and the Clause 10 of the 
Second Schedule will be. complied with. Ordinarily, it is for an 
arbitrator to decide a case after taking such evidence as the parties 
may produce before him and not to use his own information. 
But there is nothing illegal in parties agreeing that they shall not 
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addace any evidence before a sole arbitrator and that the arbitrato: 
decide from his personal knowledge or such information 


e may already possess, whether such information be based-on- 


aoe or otherwise, or on such information that he may gather, 
never mind how. If there be any agreement that the arbitrator 
is to decide on the information possessed by him and on such 
knowledge of law as he possesses or does not possess, the decision 
will still be an award and will be binding on the parties subject 
to the rules mentioned in Clauses 12, 14 and 15 of the Schedule 
No. 2 of the Civil Procedure Code. A party has a right to 10 
days time for filing such objection as he may have to award. 
But he may waive such right, and if he waives it and if all the 
parties waive their right, the court may pronounce the judgment 
in accordance with the award, as soon as the statement has been 
recorded. From what I have said, it follows that the answer to 
the question should be in the affirmative, and I would answer the 
question accordingly. 

The second question put before the Bench is:— 

Did the vakalatnama in favour of Mr. Abdur Rauf authorise 
him to make the application dated May 16, 1929? 

Opinion. We can decide the question put to us only as a 
question of law. The question whether the vakalatnama was exe- 
cuted by a purdanashin lady and whether therefore the court 
should have taken greater care in the matter is not before us. 

The language of the vakalatnama will be found printed at 
p. 11 of, the printed record. It gives the vakil power to make a 
compromise and also to refer the case to arbitration. It says that 
all acts done by the vakil would be as much binding on the 
plaintif Akbari Begam as any act done by herself. 

The first question that arises is whether the ae PERA gives 
an express power to Mr. A. Rauf to agree to the case being decided 
according to the information and opinion of Rahmat Husain, 
one of the defendants, The nature of the statement expected of 
Rahmat Husain has been analysed by the referring Judges them- 
selves and forms the subject-matter of the first question. Rahmat 
Husain was to inform the court according to his light and honest 
opinion, on the questions of facts involved in the case and to give 
his opinion on the questions of law involved including the question 
of costs. He was, then, to be artly the sole witness for the 
plaintiff, provided he was made the sole witness for the plaintiff, 
provided he was made the sole witness for the defendants other 
than Rahmat Husain (who did not sign the application of May 16, 
1929) and he was further to act as the sole arbitrator and the 
plaintiff undertook not to file any objections to the award (which 
was to be oral and which might or might not be signed by the 


arbitrator) objections which the law allowed her to file within 


10 days of the filing of the award. 


—_ 
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Such being the nature of the petition filed by Mr. Rauf we 
have to see whether the vakalatnama authorised him to give the 
undertaking. As a vakil appointed to conduct the case, it was 
open to Mr. Rauf to decide whether he would examine one witness 
or more. So far therefore as the number of witnesses to be exa- 
mined for the plaintiff goes, the power did authorise Mr. Rauf in 
the act. The next thing is whether he was authorised to decide 


_ whether one of the defendants, who had contested the suit was 


going to be his sole witness. Now a vakil does not decide and 
can not decide whom to examine and whom not to examine as 
a witness without instructions from the client. He would not 
possess the information as to who know the facts of the case and 
who are not likely to give biased evidence in favour of the opposite 
party. I should not think that a vakil, as such, has a right to 
select the witnesses of his own accord. The client may bring 
before him several persons as possible witnesses in the case and he 
may make his own selection after examining them, just as he 
would select out of the documents shown to him’ what documents 
he would produce and what he would not. But if the client should 
fail to bring any witnesses to him or should he fail to give instruc- 
tions as to witnesses, I do not think that a vakil can make a 
selection of his own and produce as his witness any body on whom 
his choice falls. 

It is 2 question of fact whether Akbari Begam gave Mr. 
Rauf instructions to examine Rahmat Husain and we have no- 
thing to do with it. I should simply say that, the vakalatnama, of 
its own force, did not authorise Mr. Rauf in examining Mr. 
Rahmat Husain as the plaintiff’s sole witness. ` 

So far as Rahmat Husain was to act as the sole arbitrator, 
the same remarks apply to the question as to the selection of 
Rahmat Husain as the sole witness for the appellant. The vakalat- 
nama did authorise Mr. Rauf to agree with the other side as 
to arbitration but the selection of the arbitrator was with the 
client and not with himself. He had no personal knowledge 
and even if he had any he could not use it. The appointment 
could be only on instructions. This would be a question of fact. 
I hold that, by virtue of the vakalatnama alone, Mr. Rauf was 
not authorised to select one of the contesting defendants as the 
sole arbitrator in his client’s cause. 


Before I proceed to examine the other matters to which Mr. 
Rauf agreed, I would like to point out that there is an essential 
difference between selecting an arbitrator and entering into a 
compromise. When a vakil accepts the terms of a compromise 
on behalf of his client, he decides what terms would be the best 
for his client, having regard to the merits of the case, so far as 
they are known to him. ‘This is a matter depending on his own 


~ 
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judgment alone and it is possible that by virtue: of the power in 
the vakalatnama he can bind his‘client, without waiting for any 
special instructions. A Vakil can not, by virtue of the power 
given in the vakalatnama, enter into a compromise which involves 
matters not involved in the suit. This is an axiomatic truth. 
He is authorised to act in a particular_litigation. He has no autho- 
rity to deal with any other property or matter in which the client 
may be interested. When in England, where the. power of the 
counsel (who acts without a written engagement) is believed to 
include 2 power to compromise, he can not compromise in a 
matter which does not appertain to the suit, without express 


‘instructions. ‘Therefore, it can not be argued that because a 


counsel may effect 2 compromise without further instructions 
from his client, he may select an arbitrator of his own accord and 
agree that the award shall bind the client. 


Next, let us consider what are the implications of power to 
refer a case to arbitration. An arbitration must mean an ordinary 
arbitration to which the rules as to arbitration, as contained in 
the Second Schedule to the Civil Procedure Code, apply. These 
rules empower a party to insist on the award being in writing 
and on it being signed by the arbitrator; Clause 10. If an award 
be not in writing and if it be not signed, a party to the reference 
may object to the validity of the award. When Mr. Rauf agreed 
that the statement of Rahmat Husain would bind his client as to 
matters which did not relate to facts, he agreed by necessary impli- 
cation that be would not raise any objection to the award being 
oral or if it be not signed. Assuming that the statement was to 
be taken down in writing, there is_no provision in the application 
that it should be signed by Rahmat Husain. The Civil Procedure 
Code does not contain any provision for the statements of witnesses 
being signed by them. The statement of Rahmat Husain may 
therefore very well have been left unsigned by him (Rahmat 


_ Husain.) 


Then, an arbitrator is bound to take down such evidence 
as the parties may adduce, examine such documents as they may 
produce and to hear such arguments as they may choose to advance. 
A power given to a vakil to refer a case to arbitration implies an 
arbitration which would enable the client to do all this, viz., 
examine witnesses, adduce documentary evidence and to address 
the arbitrator. By agreeing to the application of May 16, 1929 
Mr. Rauf offered to waive all these rights of -his client. 

Then an arbitration implies that a party may object to an 
award if it do not fulfill all the requirements mentioned expressly 
or by necessary implication in Clauses 12, 14 and 15 of the Second 
Schedule and also to have 10 days time to consider if the award 
should be objected to. Mr. Rauf by his application waived all 
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these rights of his client. On the other hand he agreed that not 
only no evidence would be adduced but the arbitrator shall be the 
sole judge of facts on such information (based on hearsay or 
otherwise) as he might possess or on no information at all. Surely 
this was not the power given to Mr. Rauf by the clause relating 
to the reference of the matter in dispute to arbitration. 

On what I have said, it is clear that- the act of Mr. Rauf was 
not authorised by the express power of reference to arbitration. 


` The act, again, of Mr. Rauf was not a mere reference to arbitra- 


tion, but constituted a combination of reference to arbitration, 
a limitation of witnesses before the court, the selection of a witness 
and the selection of an arbitrator. Surely a power for such a 
combination of acts can not be spelt out of the vakalatnama. 
The general power to conduct a case according to the ordinary 
procedure contemplated by the Civil Pro¢edure Code can not he 


- invoked to support Mr. Rauf’s act. Akbari Begam or any other 


litigant could not have thought that she or he was giving his vakil 
such large and complicated power which was neither a compromise 
nor an arbitration nor the conduct of a case in the usual way. 


It was argued by the learned counsel for the respondents 
that the English law allowed counsel to enter into a compromise 
(Surendra Nath v. Toru Bala) and, therefore, in India also, larger 
powers should be implied than are given by the vakalatnama. 
The argument is fallacious. In the case just quoted, their Lord- 
ships of the Privy Council refused to pronounce any opinion on 
the Indian question. But it is argued that unless larger powers 
are given to vakils and advocates, who are not barristers of England, 
grave difficulty would arise in the conduct of cases. But the 
powers of an English barrister are well understood in practice, 
although there is no written contract. The client is supposed to 
know what powers the counsel wields. In India the appointment 
is a matter of written contract, and an agent can not be allowed 
to possess powers which are not either expressly given or which 
do not follow from the express powers. The rules of the High 
Court meant for the guidance of subordinate courts require that 
no money shall be taken out by a legal practitioner who does not 
hold a vakalatnama expressly authorising him to withdraw money 
belonging to his client. A Vakil combines within him the duties 
of an English counsel and an English solicitor. No authority has 
been produced to show that any tradition has grown up, giving 
him certain implied authorities to bind his client apart from the 
written powers. All vakalatnamas contain express powers and 
the vakalatnama filed in the High Court which ,we examined was 
an elaborate document giving and defining powers of many kinds. 
If it had been the tradition in India that the mere appointment of 
a vakil or a pleader to conduct a case would carry with it all sorts 
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of powers, the vakalatnamas would have been simplest documents. 
As I have said, not a single case has been cited before us in which 
it may have been stated that a legal practitioner’s powers need 
not be defined and would be implied from the very nature of 
the appointment. -. 

I am not impressed by the argument that in this country the 
same powers should be assumed as existing in favour of a legal 
practitioner as are said to be wielded by counsel in England. We 
are not considering what powers should be given to legal practi- 
tioners, in this country. The question is what powers are held 
by them outside the vakalatnama. The fact that details of powers 
given find place in vakalatnamas raises a presumption that there 
are no powers outside the vakalatnama. The fact that, as a matter 
of practice, no compromise is accepted by courts from pleaders 
who are not specially- authorised in that behalf and the fact that, 
in the case of a reference to arbitration, the pleader’s vakalatnama 
has to be scrutinized, go to establish that, in India, at least in the 
Province of Agra, of which I have 37 years’ experience at the 
bar and on the bench, there are no powers outside the vakalatnama. 

In the case of Jang Babadur v. Shankar Rai the remarks of 
the Chief Justice Sir John Edge that he would read a vakalatnama 
liberally and widely was a mere obiter dictum in which none of 
the other Judges concurred. Even Sir John Edge remarked as 
follows, viz:— 

When the authority of vakils to bind their clients is called 
into question that authority must depend entirely on the terms 
of the particular vakalatnama. 

When the terms of a contract have been reduced into writing 
that document alone can furnish us. with the definition of the 
powers conferred. l 

I hold that the vakalatnama did not authorise Mr. Rauf to 
enter into the agreement of May 16, 1929. 

As regards the third question, there does not appear to be 
any difference of opinion between the learned Judges. The 
judgment of Niamatullah, J. is silent on the point and the reference 
may be due to the fact that the learned Judges thought that they 
were referring the whole case to a Judge or Judges. This could 
not be very well done having regard to the language of the Letters 
Patent, which says that only points in difference should be referred. 
I do not in the circumstances wish to express any opinion on the 
third point, which, I may add, was not allowed to be argued before 
the Full Bench. 

Kina, J.—The first part of the first question submitted to us 
must, I think, be answered in the affirmative. 

It is undoubtedly open to a party to a suit to limit the 
number of his witnesses. He can undoubtedly produce only one 
witness, if he pleases, and can leave the court to decide the disputed 
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points according to the testimony of that witness. So if both the 
parties. have confidence in one and the same witness, who knows 
the truth about the matters in dispute, they can in my opinion 
agree to abide by the statement of that witness, and to produce ` 
no other evidence, and to let the court decide the case according 
to the testimony of that witness only. Such an agreement seems 
to me perfectly lawful and unobjectionable. If the agreement - 
is carried out, and the testimony of the witness is recorded, then 
I think the parties are bound by their agreement and cannot 
resile from it. In the first place I think the parties are bound 
by contract. If the parties agree to abide by the statement of 
one witness, and his statement is recorded in pursuance of their 
agreement, neither party can then be permitted to repudiate the 
agreement by challenging the truth of the statement or by pro- 
ducing any further evidence. This result follows from the law 
of contract. Moreover, when the statement of the single witness 
has been recorded in pursuance of the agreement, I think the suit 
has for all practical purposes been “adjusted” by a lawful agree- 
ment or compromise, within the meaning of O. 23, R. 3. The 
Court merely has to decide the matters in dispute in accordance 
with the testimony of the single witness and to pass a decree 
accordingly. But whether the provisions of O. 23, R. 3 are strictly 
applicable or not I think the parties are clearly bound by their 
agreement and no court of justice would permit either partly to 
repudiate it. 

In the second place I think the principle of estoppel would 
come into operation. When a party has expressly declared his 
intention to rely upon the statement of a witness as correct, then 
the statement made by the witness (who is commonly called a 
‘referee’) must be treated as an admission by the party himself 
under Section 20 of the Evidence Act. The admission is not 
conclusive, but it may operate as an estoppel, and in the circum- 
stances of this case I think it would so operate. If a party has 
refrained from calling any further evidence, in reliance upon the 
agreement that neither party should call further evidence and 
that both parties should accept the testimony of a single witness 
as correct, then the opposite party cannot be heard to say that 
the testimony is not correct. 

The question whether the “referee” is, or is not, a party to 
the suit seems to me quite immaterial If both parties have confi- 
dence in him, and agree to abide by his testimony, it makes no 
difference whether he is a party to the suit or a stranger. 

My opinion, is that the parties can agree, apart from the 
Oaths Act, to abide by the statement of a witness and that they 
are bound by their agreemeùt when the statement has been 
recorded. 
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My answer to the second part of the first question has partly 
been given above. Omitting the question about costs, I think 
it is clear that the parties can agree to rely upon the testimony 
of one witness (referee) and to produce no further evidence and 
to leave the court to decide the suit according to the referee’s 
testimony. It must be noted that the parties did not agree that 
Rahmat Husain should decide the disputed point. They agreed 
that the decision should be in accordance with his statement. 
This meant that the statement was to be accepted as correct and 
the Court should decide the disputed points in accordance with 
` his testimony. As I have already said, I see nothing unlawful 
or objectionable in such an agreement. Quite apart from the 
agreement, the Court had no option but to decide the suit accord- 
ing to his testimony, which was decisive on the matters in dispute, 
and which stood unchallenged by cross-examination and unre- 

butted by any other evidence. Rahmat Husain was not consti- 
tuted an arbitrator for the purpose of deciding the controversial 
points, nor did he ‘profess to decide those points. He merely 
testified that certain gifts of certain property had been made and 
perfected by delivery of possession and that the gifts were not 
invalidated by undue influence, or marzul maut, and so forth. 
If his testimony was correct it destroyed the plaintiff’s claim, and 
the Court had no option but to dismiss the suit accordingly. 

There remains the question of costs. The parties agreed 
that the question of costs should also be decided according to 
Rahmat Husain’s statement. This has furnished ground for the 
argument that Rahmat Husain was to be regarded as an arbitrator 
and not merely as a referee, and that the provisions relating to 
arbitration should have been followed, and therefore the procedure 
actually adopted was contrary to law. The point seems to be ot 
technical rather than practical importance. In my opinion the 
mere fact that the parties agreed that the question of costs should, 
together with the questions in dispute, be decided according to 
Rahmat Husain’s statement, does not invalidate the agreement. 
The parties were at liberty to compromise the suit as they thought 
fit. The agreement was that the suit should be adjusted in a 
specified manner, ie., it should be decided according to the state- 
ment of a single witness which was to be accepted as correct. So 
far there was nothing unlawful or improper. Nor could the 
referee be regarded as an arbitrator. If they further agreed that 
even the question of costs should be decided according to the 
referee’s opinion, I do not think this further stipulation can be 
treated as converting the referee into an arbitrator. The parties 
. merely agreed that the Court might award costs in accordance with 
the referee’s opinion. If the Court in its discretion acceded to 
this joint request it was certainly not open to either party to raise 
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any objection. I think the agreement, when acted upon, amounted 
to an “adjustment” of the suit and the question of costs was rightly 
decided in accordance with the agreement. The Court had full 
authority and discretion so to decide, even in the absence of any 
agreement between the parties. ; 


There are numerous rulings of this Court in support of the 
views expressed above but I would refer specially to Mubemmad 
Asghar Ali Khan v. Mubammad Imtiaz Ali and Himanchal Singh 
v. Jatwar Singh. 

The second question referred to us depends upon the language 
of the vakalatnama in favour of Mr. Abdur Rauf. 


This document gives Mr. Abdur Rauf very wide and general 
powers to conduct the case on behalf of the plaintiffs. They say: 
We agree that everything done by the pleader will be con- 
sidered our own action and we shall accept the same. 
In particular he is empowered to refer to arbitration and enter 
into a compromise. 
There is certainly no express power granted to agree to dbide 
by the statement of any witness, but I regard that power as 
included in the power to enter into a compromise. The applica- 
tion of May 16, 1929 was essentially an agreement to compromise, 
ie., the parties agreed that the suit should be decided simply on 
the basis of a statement to be`made by Rahmat Husain. I think 
the language of the vakalatnama is wide enough to authorize 
Mr. Abdur Rauf to present the application on behalf of his clients. 
It was observed in a Full Bench decision of five Judges of this 
Court in Jang Babadur Singh v. Shankar Rai that a vakalatnama 
should be “widely and liberally” construed. 


No opinion need be expressed on the third question submitted 
to us because, as my learned brothers have pointed out, it does 
not appear that the two learned Judges who made this reference 
have differed in opinion on this point. 

By THE Court—Let the opinions recorded by us be sent to 
the Bench which heard the appeal. 


Reference answered 
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BANWARI LAL 
Versus 


EMPEROR* 


- 1933 


Electricity. Act, Sec. 39—Offence under—When made out—Burden of Axgast 15 


proof. 
The hedei of proving an offence under Section 39 of the-Elec+ 
tricity Act of 1910 lies on the prosecution. 
se aoe tae EN VeRO =o OP EN 
and the consumer of the electricity (that is, the person who was 
officially on the company’s books as the consumer of the elec- 
tricity) and where there was a large and obvious erection on the 
roof of his house, for abstracting electricity from the main where 
it could not ibly escape the notice of the consumer and where 
aadd aoa that pean hargal Wass ie onl ean whe wood 
gain advantage from the theft of the electricity, beld, that the 
nae was proved. 
CrIMINAL REVISION from an order a P. C. PLowbEN ESQ., 
Sessions Judge of Agra. 
Mansur Alsm for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. 


The following judgment was delivered. by 


Youna, J.—This is an application in revision from the deci- _ 
sion in appeal of the learned Sessions Judge of Agra. 


Banwari Lal was charged in the court of the city teged l 


of Agra under Section 379 of the Indian Penal Code read with 
Section 39 of the Indian Electricity Act. The allegation against 
him was that he had dishonestly abstracted and consumed electrical 
energy and thereby committed a theft. The learned city magis- 
trate found Banwari Lal guilty and sentenced him to six months’ 
rigorous imprisonment and to a fine of Rs. 200. The learned Ses- 
sions Judge dismissed the appeal and confirmed the sentence. 
Banwari Lal originally was in the employ of the United Pro- 
vinces Electric Supply Company at Agra. Some months ago he 
was dismissed. He was the lessee of a house in which he and his 
family lived, and in which he kept boarders. The boarders took 
a sub-lease from him.of certain of the rooms. These boarders 
did not have meters in their rooms and paid an inclusive rate to the 
accused. They were not therefore interested in stealing electricity. 
One of the employees of the company noticed’an apparatus on this 
house. which he concluded was for the purpose of abstracting 
electricity from the mains before it went through the meter in 
‘the house. He reported the fact and Mr. Gamlen, the Resident 
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Engineer, together with police officers and others raided the house. 
It was then discovered that erected on the roof of the house were 
two large bamboos carrying wires which were connected with the 
main outside the house and that a bulb in the courtyard was lit 
from this apparatus. Mr. Gamlen, on disconnecting the wires, 
found that the light in the courtyard went out. It was perfectly 
clear’ that the apparatus erected was there for the purpose of 
stealing the Company’s electricity, and that this one lamp at least 
was being lit from the stolen electricity. Both the lower courts 


_ were satished that Banwari Lal was the person who was responsible 


for erecting this apparatus and for stealing electricity. 

It has been argued by counsel appearing for the applicant that 
there is no direct evidence which can satisfy the court that the of- 
fence has been brought home personally to Banwari Lal. In these 
cases of course it would be impossible for any electrical company or 
the police to get direct evidence that a certain individual had 
actually erected an apparatus and attached it to the company’s 
main. Such an operation would obviously be carried on at some 
time when there would be no witnesses except perhaps members of 
the family. Section 39 of the Indian Electricity Act of 1910 enacts 
that 

the existence of artificial means for such abstraction shall be 
prima facie evidence of such dishonest abstraction. 

This of course does not remove from the prosecution the 
burden of proving an offence against.an individual. Such proof 
must of course largely be circumstantial in character: where— 
as in this case—the person charged is the lessee or owner of the 
house and the consumer of the electricity, (that is, the person who 
is officially on the company’s books as the consumer of the elec- 
tricity in the particular house) and where there is a large and 
obvious erection on the roof of the house, or in any part of the 
house, where it could not possibly escape the notice of the con- 
sumer and where in addition the person charged is the only person 
who would gain advantage from the theft of the electricity, it 
appears to me that the charge has been proved. An attempt was 
made in this case to suggest that the apparatus had been erected 
there by some enemy in order to prevent the accused from re- 
establishing himself in the employment of the Electric Company. 
This is an idle suggestion and there is nothing to substantiate it. 

Under all the circumstances of this case, it is quite clear to me 
that Banwari Lal was properly convicted of the offence with which 
he was charged. 

The only question which remains is one of sentence. I have 
been asked by counsel to use the provisions of Section 562 ( 1A) of 
the Criminal Procedure Code, that is, to treat the accused as a 
first offender. I do not think it is possible for me to consent to 
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this application. The terms of the section are that the court is to Camanat 
take into consideration the age, character, antecedents or physical 7 
or mental condition of the offender and the trivial nature of the  __ 
offence before the court can properly treat the offender under this Banwan 
section. First of all it is impossible to treat the purloining of 
-electricity as a trivial offence. Further the accused is not abnormal furmor 
as to age, physical, or mental condition. It is easy for persons with, _—— 
the necessary knowledge to steal electricity. Further it is a-mean 
form of theft. It is a type of offence which ought strictly tobe 
suppressed. It is true in this case that, as far as one can tell, the 
amount of electricity stolen was possibly not large. The bills for 
electricity of Banwari Lal do not seem to have decreased during 
the last year. This of course might mean that he had been stealing 
electricity all the time, but I think the benefit of the doubt might 
be given to Banwari Lal. I think, on the whole, as this is his first 
offence, and Banwari Lal has hitherto borne-a good character, and 
has lost his position in Government service, the ends of justice will 
be served if the sentence is reduced to one of three months’ impri- 
sonment and a fine of Rs. 100, in default one month’s rigorous 
imprisonment. I order accordingly. The time he has already 
been in jail will be deemed to be part of the sentence. The accused 
will surrender to his bail. 


RAJESHWARI BIBI anv oTHERS (Objectors) CL 
VETSHS — 
HARI RAM (Decree-holder)* Mee 
Civil Procedure Code, Or. XXI, R. 58—Atischment—Objections dis- Aach 
missed summarily on the ground of unnecessary delay—Objectors not = — 
slowed to explain delay—Material trregnlerity—Revision. SULADMAN, 

A court cannot come to the conclusion whether there has been G J. 
unnecessary delay in filing objections to attachment without con- i 
sidering any explanation that might be offered on behalf of the 
objector. 

Where the court, without giving an opportunity to the objec-' 
tors or their counsel to explain the delay, dismissed the objections 
summarily on the ground that there was an unnecessary delay, 
beld, that the court acted with material irregularity and therefore 
a revision lay. 

Crv Revision from an order of C. I. Davi Esa., Addi- 
tional Subordinate Judge of Allahabad. 

Ram Nama Prasad for the applicants. 

Demodar Das for the opposite party. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an application in revision from an gyleéwes, C. J. 
order, dated November 12, 1932, passed by an Additional Subor- 
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dinate Judge of Allahabad, dismissing the applicants’ objection 
under Order XXI, Rule 58 of the Civil Procedure Code. 

There was a simple money decree in execution against Sat 
Narain Prasad. The applicants, who are his nephews and the 
nephew’s mother, filed objections under Order XXI, Rule 58 of the 
Civil Procedure Code, to the attachment of certain property. The” 
attachment took place on October 17, 1932, and the objections 


‘were filed on November 11, 1932. It, however, appears that the 


next date fixed for attachment was October 25, 1932; but that 
apparently was for the return of notices and the date for hearing 
fixed was November 11, 1932, on which date the objections were 


actually filed. 


Candin aL 


1933 


August 8 





Bajpal, J. 


The learned Additional Subordinate Judge, without hearing 
the applicants or their counsel, through whom the objections were 
filed, and without asking for an explanation as to the apparent 
delay, dismissed the objections in chambers summarily on the 
ground that they had been unnecessarily delayed. 

No doubt, there is a proviso to Order XXI, Rule 58 under 
which no investigation shall be made where the court considers 
that the claim or objection was designedly or unnecessarily delayed. 
The conclusion of the court that there was such an unnecessary 
delay would not be open to revision by the High Court. But it 
seems to us that a court cannot come to the conclusion whether 
there has been an unnecessary delay without considering any 
explanation that might be offered on behalf of the objector. This 
cannot be known until the objector or his counsel has been heard 
and given an opportunity to explain the delay. We are of 
opinion that, in the absence of any opportunity having been given - 
to the objectors or their counsel to explain the delay, the court 
below has acted with material irregularity in dismissing the objec- 
tions summarily on the supposed ground that there was an un- 
necessary delay. We accordingly allow this revision, set aside the 
order of the court below and send the case back to the court below 
to determine, after hearing the parties, whether there was any 
unnecessary delay or not, and if none, then to dispose of the objec- 
tions on the merits. ‘The costs will abide the event. 


SAHEBRAJ SINGH AND OTHERS 
Versus 
EMPEROR* 
Penal Code, Sec. 71—Inflicting several injuries—Seperete convictions— 
When not illegal. 

Where immediately after complainant had left the court, the 
accused, who lay in ambush, assaulted him and inflicted several 
injuries on him and his party, beld, that separate sentences under 

*Cr, Ref, 408 of 1933 
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Sections 147 arid 323 of the Penal Code were not illegal. Preg 


v. Emperor, A. I. R. 1925. Oudh 65 distinguished. Chbide v. 


Emperor, 24 As L. J. 178 relied on. 
CRIMINAL REFERENCE made by the Additional Sessions Judge 
of Jaunpur. 
The applicants were not represented. : 
Kedar Nath Sinha and N. C. Shastri for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the 


Crown. | 
The following judgment was delivered by 


Bajypal, J.—This is a reference by the Additional Sessions 
Judge of Jaunpur recommending that the sentence passed on the 
accused under Section 323 of the Indian Penal Code be set aside. 

The facts appear to be that one Sarabjit had incurred the 
displeasure of certain ‘persons who were on the look out to beat 
him. On March 14, 1932, he was going to Jaunpur in connection 
with a case and some of the accused in the present case threatened 
him by saying that they would beat him on his return from the 
court. When Sarabjit finished his work in court he took care to 
‘start after the accused and their men had left Jaunpur. The 
accused, however, laid in ambush for him and when Sarabjit 
reached the culvert near Dahirpur he was assaulted by a number 
of persons. Seven of these persons were convicted by a Magistrate 
under Section 147 of the Indian Penal Code and sentenced to a 


fine of Rs. 40 and under Section 323 of the Indian Penal Code. 


read with Section 149 of the Indian Penal Code they were sentenced 
to pay a fine of Rs, 10. In revision before the learned Judge it 
was contended that separate sentences under Sections 147 and 323 


of the Indian Penal Code were not maintainable inasmuch as the ~- 


injury caused to the complainant was an essential ingredient under 
Section 147 of the Indian Penal Code and to convict the accused 
again under Section 323 of the Indian Penal Code and to punish 
them thereunder was to convict them twice and punish them 
twice for the same offence, and in doing so the provisions of Sec- 
tion 71 of the Indian Penal Code were contravened. 
The learned Sessions Judge had relied upon certain cases of 
= Lahore, Madras and Oudh. They are Manak Chand v. King- 
' Emperor, Kunnammal Mayan v. King-Emperor’ and Prag v. 
King-Emperor®. I have considered those cases and I find that the 
Oudh case is clearly distinguishable: Indeed in that case it was 
distinctly held that the accused could be convicted both under 
Section 147 of the Indian Penal Code as well as under Section 
323 of the Indian Penal Code. In that case the accused were 
further convicted under Section 296 of the Indian Penal Code 


1A. I R. 1926 Lah, 581 : l 34, L R. 1927 Mad. 970 
"A. L R. 1925 Oudh 65 
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and it was held that separate convictions under Sections 147 and 296 
of the Indian Penal Code were not legal inasmuch as the gravamen 
of the offence under Section 147 of the Indian Penal Code was the 
insulting of the tazias, but the case so far as it goes is against the 
view entertained by the learned Sessions Judge. ‘The Lahore case 
does not contain any reasoning and simply purports to follow cer- 
tain earlier cases. The Madras case is undoubtedly in favour of 
the accused but-the learned Judge who decided that case was 
very doubtful about extending the principle beyond the facts of 
that particular case and it does not appear from a perusal of that 
judgment whether a single hurt was caused or more. So far as 
this Court is concerned the case-law has been summarised by 
Sulaiman, J. in Chhidda v. King-Emperor*, and I am in entire 
agreement with the views laid down therein. As soon as the first 
injury is caused to any person force is used and the offence of 
rioting is complete. Subsequent injuries, though inflicted in pur- 
suance of the same common object, would be distinct injuries 
justifying a conviction under Section 323 of the Indian Penal 
Code. In the present case it appears from the medical evidence 
that three persons were injured on the side of the complainant and 
each one of them received a number of injuries. For these reasons 
I refuse to accept the recommendation of the learned Sessions Judge 
and maintain the conviction and the sentence passed by the trial 
Magistrate. Let the record be returned. 
“24 A. L. J. 178 


R. S. Cu. DALIP SINGH KUNDAN LAL (Plaintiff) 
VETSHS 
THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL (Defendant) * 

Railway Company—Freight charged at maund rates at des patching 
station—W ben Railway cannot charge subsequently at wagon rates— 
Contract—Breach of. 

Where according to the railway receipt the goods despatched 
(accepted as firewood) were charged at maund rates, the railway 
was not entitled to charge subsequently at wagon rates, even 
though larger wagons may have been used for the purpose. 

Chunni Lal v. The Nizem’s Guaranteed State Ry. Co. Ltd., I. 
L. R. 29 AlL 228 and B. B. and C. I. Ry. v. Firm Budh Sen Pusp 
Chend, 79 I. C. 562 relied on. 

First APPEAL from an order of MauLvı MUHAMMAD 

MANZUR AHMAD Kuan, Additional Subordinate Judge of Agra. 


B. Malik for the appellant. 
Mubemmad Ismail (Government Advocate) (for whom 
Masud Hasan) for the respondent. 


' F. A. F. O. 122 of 1932 
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The judgment of the, Court was delivered by . 

RACHHPAL SINGH, J.—This is a plaintiff’s appeal arising out 
of a suit instituted by him against the defendant railway. 

The circumstances which led to the litigation between the 
parties are as follows:— 

In June 1929, the plaintiff consigned from Chabra Gugor 
railway station to Agra Fort some sleepers which were carried by 
the defendant in 56 wagons. The plaintiff’s case was that the 
goods sent were “3rd class unserviceable woodscrap sleepers fit for 
firewood only” and that the weight of the goods sent was 700 tons 
equal to 19,055 maunds and 22 seers. ‘The plaintiff contended that 
the freight for 19,055 maunds and 22 seers according to schedule 
rate was Rs. 94 per 16 ton wagon plus Rs. 5 for terminal charge 
‘and at this rate the total charge worked out at Rs. 4,331-4-0 while 
the total freight collected by the railway was Rs. 7,984 for 25,525 
maunds at the rate of Re. 0-4-11 per maund. According to the 
plaintiff there was an over-charge to the extent of Rs. 3,652-12-0 
and he sued to recover the same together with interest and some 
other incident charges. The defence of the defendant was that as a 
matter of fact the goods weighed 25,525 maunds and not 19,055 
and 22 seers as alleged by the plaintiff. It was denied that the goods 
were “3rd class unserviceable woodscrap sleepers fit for firewood 
only”. The defendant pleaded that there was a special agreement 
between the parties under which the plaintiff had agreed to pay 
freight at the rate of Re. 0-4-11 per maund and so the question as 
to whether the goods were timber or “‘woodscrap fit for firewood 
only” did not arise. The defendant admitted that there was an 
overcharge of Re. 1-14-0 only and to that extent the claim of the 
plaintiff was admitted. Both the courts below held that the goods 
consigned by the plaintiff to Agra from Chabra Gugor railway 
station were “3rd class unserviceable woodscrap sleepers fit foc 
firewood only” and that their weight was 700 tons (19,055) 
maunds and 22 seers) as alleged by the plaintiff. 

The learned Munsif found that there was an agreement 
between the parties under which the defendant had agreed to 
charge freight from the plaintiff at the rate of Re. 0-4-11 per 
maund. He was, however, of opinion that the defendant railway 
was incompetent to make an agreement of this kind with the 
plaintiff. He found that the schedule rate for the goods of the 
above mentioned description was Rs. 99 per wagon of 16 tons 
and he, therefore, allowed the defendant freight at that rate and 
held that there was an overcharge of Rs. 2,440 and for that sum 
together with interest and some other charges the suit was decreed. 

The defendant railway appealed to the court of the District 
Judge. The chief complaint of the defendant in appeal was that 
the learned Munsif was wrong in allowing freight at a uniform 
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rate of Rs. 99 per wagon of 16 tons which should have been cal- 
culated according to the carrying capacity of the wagons used. 
This plea found favour with the lower appellate court which 
remanded the case to the trial court to determine the freight with 
reference to the carrying capacity of the wagons used. It is against 
this order of remand that the plaintiff has preferred the present 
appeal to this Court. We are of opinion that the order of the 
learned Subordinate Judge remanding the case to the trial court 
is wrong and cannot be upheld. The lower appellate court found ` 
that the defendant company had agreed to carry the goods in 
question for the plaintiff at the rate of Re. 0-4-11 per maund and 
that it was not a special rate but a rate sanctioned by the authori- 
ties by the local rate advice No. 10 of 1929 for the general public. — 
This was the rate fixed for the carriage of firewood for all. The 
view taken by the learned Subordinate Judge that in spite of the ` 
rate agreed upon between the parties the defendant could insist on 
charging freight with reference to the capacity of the wagons used 
is opposed to the view expressed in several rulings by this Court 
and other High Courts. It appears to us that where the railway 
receipt is given as in the case before us, charging the goods (accept- 
ed as firewood) according to maund rates, the railway is not entitled 
to charge subsequently at wagon rates, even though larger wagons 
may have been used for the purpose. Here, we have a case in 
which the defendant-railway entered into a contract to charge 


freight on certain goods at maund rate at the despatching station. 


The defendant has no justification to later on ask for freight at 
wagon rates. This point came up for consideration in a Full- 
Bench ruling of this Court reported in Chunni Lal v. The Nizem’s 
Guaranteed State Railway Co., Lid... It was held that where 
there was a contract to charge freight at wagon rate at the des- 
patching station, it could not be altered by the railway company 
and it could not charge freight at the destination at maund rate. 
Jn another case B. B. © C. I. Railway v. Firm Budh Sen Pusp 
Chand” Sulaiman, J. held that where a railway had agreed to carry 
goods at maund rate, the fact that under the note of consignment 
the company had reserved a right of re-weighment, re-measurement 
and re-calculation of freight etc., did not entitle it to alter the 
maund rate into wagon rate. In another case B. B. & C. I. Rail- 
way v. Bulabhai Bhagwandas*, it was held that the railway company 
was not entitled to alter the basis of the calculation at maund rates 
on a consignment on which the railway receipt was granted to 
Wagon rate or vice versa. In another case of this Court Gulabdei 
v. G. I. P. Railway* a learned Judge of this Court held that a 
railway company was not entitled, when it had made a contract 
with the plaintiff to convey-his goods at a particular rate, to sub- 
L L. R. 29 All 228 "79 L C 562 
"A. I. R. 1926 AlL 296 tA L R. 1926 All 146 
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sequently alter the basis of calculation merely because it had used 

_ for the conveyance of the goods a much larger wagon than was 
. actually necessary to suit their own convenience. The Madras 
High Court has taken a similar view in a case A. S. Venugopala 
Atyangar v. S. I. R. Co® $ 

We are clearly of opinion that the learned Subordinate Judge 
was wrong in thinking that in spite of the contract between the 
parties under which the railway company agreed to convey goods 
in question at maund rate, it was open to the defendant company 
- to insist on freight at wagon rate because goods carried were of the 
description for which freight could be charged at wagon rate. As 
` a matter of fact the defendant-railway charged freight from tke 
plaintiff at the rate agreed upon between the parties which was 
Re. 0-4-11 per maund for 25,525 maunds and insisted in the 
written statement on the agreement being adhered to. It was the 
plaintiff who ignoring the terms of the contract pleaded in para- 
. graph 12 of the plaint that the freight should have been charged 

not with reference to the rate agreed upon but according to wagon 
rate which is Rs. 99 per 16 ton wagon. Now, the plaintiff had 
agreed to pay freight at the rate of Re. 0-4-11 per maund and 
he could not back out of this contract. Firewood is generally 
carried by the railway at wagon rate but there is nothing in law 
to prevent a railway company from entering into agreement that 
they would charge freight with reference to maund rate. As al- 
ready pointed out, the'learned Subordinate Judge has said in his 
judgment that 
evidence on record shows that the rate of 0-4-11 per maund was 
not a special concession rate to the plaintiff and that as a matter 
of fact it is the rate which was sanctioned by the railway autho- 
rities by the local rate advice No. 10 of 1929 for the general 
public (and not specially the plaintiff) from April 24, 1929 for 
condemned railway sleepers. 

Thus it would appear that at the time the plaintiff’s goods 
were conveyed to Agra the defendant-railway’s rate for carrying 
firewood was Re. 0-4-11. When at the loading railway station 
the plaintiff’s goods were taken for carriage there was an agreement 
that the rate would be Re. 0-4-11 per maund. ‘This was the rate 
entered in the railway receipt. None of the two parties can back 
out of that agreement. The plaintiff had agreed to pay freight at 
the rate of Re. 0-4-11 and he is liable to pay at the maund rate. 
The defendant had agreed to charge freight at thif@tate and cannoc 
demand freight according to the carrying capacity of each wagon. 
Our view is that the learned Subordinate Judge was wrong in 
acceding to this argument. 

Both the courts below held that the goods carried weighed 
700 tons equal to 19,055 maunds and 22 seers. The defendant is 

*62 I. C. 602 
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entitled to recover the freight on this amount which comes to 
Rs. 5,855-9-6. The plaintiff had to pay to the defendant in all 
Rs. 7,984. Thus there has been’an overcharge to the extent of 
Rs. 2,128-6-6. The plaintiff is entitled to recover this sum with 
interest at the rate of Re. 0-12-0 per cent per mensem till the date 
of the suit. 

For the reasons given above, we allow this appeal, set aside the 
orders passed by both the courts below and grant the plaintiff a 
decree for the sum of Rs. 2,128-6-6 with interest at Re. 0-12-0 


. per cent per mensem from the date on which the overcharge was 


Sulaiman, C. J. 


realized till the date of the suit. Future interest at Rs. 6 per cent 
per annum. The plaintiff will get his proportionate costs from the 
defendant in all the courts. The defendant to pay up the decree 
money to the plaintiff within a period of four months from today. 


Appeal allowed 


RADHA MOHAN AND ANOTHER (Defendants) 

versus 
RIAZ FATMA (Plaintiff) * 

Agra Tenancy Act, Section 271—Jxrisdiction—Plea of —Want.of—W hat 
amounts to—Lessor and lessee—Lessee bolding on after expiry of 
lease—Suit for ejectment—Matntainability of. 

Where a grove, which was purchased from Government, was 
leased by plaintiff to defendant’s father but defendant remained 
in possession even after the expiry of the lease, beld, that the 
remedy of the plaintiff to sue the lessee of the grove undoubtedly 
lay in the revenue court under the new Act. ‘The mere fact that 
defendant had denied the plaintiff’s title did not amount to raising 
the question in the revenue court. The civil court had no juris- 
diction to order ejectment of the defendant. 

APPEAL under Section 10 of the Letters Patent from a judg- 
ment of Mr. Justice DALAL, confirming a decree of MAULvI 
TUFA AHMAD, Subordinate Judge of Etawah, who confirmed 
a decree of Mr. M. N. BaNneryi, Munsif. 


M. L. Agarwala for the appellants. 
M. Walixllab for the respondent. 


The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of 
a suit for a declaration and for possession of a plot of land which 
is alleged to be a grove. It appears that in 1898 this grove, along 
with some zamindari property, was leased by the plaintiff to the 
defendants’ father for 20 years, the term of which was subsequently 
extended by a period of seven years. This lease expired i in 1925 
but the defendant continued to remain in possession of this pro- 


*L. P. A. 1 of 1931 
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perty. The plaintiff had acquired this grove by purchase from Cwn 
Government. RR 


The plaintiff first brought a suit in the revenue court for the ae 


ejectment of the defendant treating him as a tenant. The defend- Rava 
ant denied the plaintiff's title and said that the land was not in “Ope 
the patti which belonged to the plaintiff. Instead of fighting out Ruz Farma 
this question the plaintiff chose to withdraw the suit and has 
brought the present suit in the civil court. The courts below 
have decreed the claim. -. 

The question of jurisdiction was raised.in all the courts, but 
the point been decided against the defendant. 

It seems to us that the objection must prevail. 


The lease expired in 1925 befote-the new Act came into force. 
Under Section 3(2) “land” now includes grove-land and a grove- 
holder is a tenant. The remedy of the plaintiff to sue the lessee 
of the grove undoubtedly lay in the revenue court under the new 
Act. The mere fact that the defendant had denied the title of 
the plaintiff did not amount to raising the question in the revenue 
court. ‘The civil court had no jurisdiction to order ejectment of 
3 defendant holding on after the expiry of the previous lease. We 
think that the only proper court which can try this case on the 
allegations made in the plaint is the revenue court. 

We accordingly allow this appeal and setting aside the decrees 
of this Court and of the court below direct that the plaint be re- 
turned to the plaintiff for presentation to the proper court. The 
plaintiff will pay the costs of the defendant throughout. 


x Appeal alowed 





Salemas, C. J. 


` 


SHRI SHAMBHU PRASAD AND ANOTHER (Defendants) ini 
versus B 
MAHADEO PRASAD anp orHERs (Phsintifs)* La 


Transfer of Property Act, Sec. 41—Limsited owner—Property transferred March 6 
to stranger without legal necessity—Trensferee from such person not ~ 





protected by Sec. 41 as against reversionsrs— Limitation. PUASA j 
When a Hindu lady cannot without legal necessity transfer a Trou, J. 
part of the estate in her ion so as to bind the reversioners, 


erring 

such person in possession destroy the rights of the reversioners 
in case such person transfers the property. Sec. 41 of the Trans- 
fer of Property Act cannot protect a transferee from such a person 
ns it refers to personal estoppels arising out of the conduct of the 
plaintiffs or persons through whom they are claiming and the 
mere fact that the Hindu widow’s estate is vested in the limited 
owner for the time *being cannot create an estoppel against the 
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Qm | reversioners by virtue of the consent obtained from the limited 


owner. 

1953 During the life-time of the limited owner the possession of her 
Soren, transferor or his transferees could not be adverse to the rever- 
sioners so as to destroy their contingent rights. 

v, Bankey Lal v. Raghunath, I. L. R. 41 All. 188 followed. - 
MAHADEO First APPEAL from a decree of J. C. MALIK Esq., Additional 


Subordinate Judge of Fatehpur. 


Shambbu Nath Seth for the appellants. 
K. N. Katju, Shiva Prasad Sina and Sri Narain Sabai for the 


respondents, 
The judgment of the Court was delivered by 
Sulatmen, C. J. SULAIMAN, C. J.—This is a defendants’ appeal arising out of 


a suit for recovery of possession of certain immoveable properties. 

It appears that there were two brothers Ram Rattan and 
Gajadhar Prasad of whom the former died about the beginning of 
1909. He left a daughter Mst. Saraswati whose sons the present 
plaintiffs are. ‘There was some dispute in the mutation proceed- 
ings in which Mst. Saraswati made a statement that Gajadhar 
Prasad was the heir of the deceased. Gajadhar Prasad’s name was 
accordingly entered in the revenue papers and he got possession. 
Gajadhar Prasad later on transferred part of the properties on 
September 10, 1914, to the defendants-appellants. In 1922 Mst. 
Saraswati died. After her death the present suit was instituted 
by her sons on May 10, 1928 against the transferees. 

The plaintiffs’ case was that the transfer of possession by Msc. 
Saraswati to Gajadhar Prasad was without any legal necessity and 
that the transfer by Gajadhar Prasad to the defendants was not 
binding on them. 


The claim was contested by the defendants on the following 
grounds:— 

(1) Gajadhar Prasad was joint with Ram Rattan and therefore 
Mst. Saraswati never inherited any property from her father at . 
aL 

(2) That Ram Rattan left a son Ram Shankar and the 
surviving son inherited the estate and that as a result Mst. Saras- 
wati never got the estate. 

(3) That the defendants were protected under Section 41 
of the Transfer of Property Act and that the claim was barred 
by time. The court below has found against the defendants on 
all these points. 

So far as the question of jointness or separation is concerned 
there is plenty of evidence on the record which shows that there 
had been a partition in the family and that Ram Rattan and 
Gajadbar Prasad were separate. No doubt there was an initial 
presumption in favour of the defendants that the two brothers 
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were joint but that presumption has been sufficiently rebutted Gwn 
by the evidence which was adduced by the plaintiffs in this case. —— 
We think it unnecessary to refer to all the evidence in detail be- 
cause we are satisfied that the finding of the court below is Suamav 
perfectly correct. ss 
Similarly, the finding of the court below that it is not proved Maranzo 
that Ram Rattan left any sons surviving him: is sound. The eyi- P? 
dence produced by the defendants to prove that there was a son Suleiman, C. J. 
Ram Shankar who was alive after Ram Rattan died is flimsy and 
meagre and there is no documentary evidence in support of it. 
The learned Subordinate Judge has rejected that evidence and we 
agree with his view. 
We are also of opinion that Section 41 of the Transfer of 
Property Act can have no application to the facts of this case. 
The present plaintiffs are not deriving their title from Mst. Saras- 
wati nor are tbey claiming through her. They claimed title 
through their grandfather Ram Rattan. It is therefore quite 
obvious that even if Gajadhar Prasad was in possession of the estate 
_ as an ostensible owner with the consent of Mst. Saraswati, her 
consent would not bind the present plaintiffs. Their cause of 
action arose on the death of Mst. Saraswati, and they are in no 
way bound by the action of the limited owner. Indeed, they are 
challenging it. When a Hindu lady cannot without legal neces- 
sity transfer a part of the estate in her possession so as to bind the 
reversioners, much less can she by orally transferring possession 
and putting such person in possession destroy the rights of the 
reversioners in case such person transfers the property. No au- 
thority has been cited in support of the contention that Section 
41 of the Transfer of Property Act would protect the defendants 
as against the reversioners, and we are clearly of opinion that no 
such estoppel can arise. Section 41 refers to personal estoppels 
arising out of the conduct of the plaintiffs or persons through 
whom they are claiming and the mere fact that the Hindu 
widow’s estate is vested in the limited owner for the time being 
cannot create an estoppel against the reversioners by virtue of 
the consent obtained from the limited owner. 


We are also of opinion that the plea as to limitation must 
fail. As pointed out above the present suit was instituted within 
12 years of the death of Mst. Saraswati. The plaintiffs’ cause of 
action arose on her death and not earlier. During the life-time 
of the limited owner the possession of Gajadhar Prasad or his 
transferees could not be adverse to the reversioners so as to destroy 
their contingent rights. ‘This point has been recently settled by 
2 Full Bench of this Court which we are bound to follow. Bankey 
Lal v. Raghunath3 

1L L. R. 41 All 188 
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Cavin. The learned advocate for the appellants next wanted to argue 
Ta; that the proceedings in thé mutation court after the death of. 
~~ Ram Rattan -were based on a family settlement entered into by 
Suamanu Mst. Saraswati with the claimant Gajadhar Prasad and that such 
ere settlement is binding on the reversioners. No such plea was taken 
Mauao in the court below and no issue was framed on this point. 
Paaso Further, there is no such specific ground taken in the memo of 
osleimen, C.J. appeal. -, The question of family settlement is not a pure ‘eee 
tion of Jaw, but a mixed question of fact and law. We have 
accordingly not allowed the learned advocate to raise this point 

in the course of his arguments. 

The result is that this appeal is dismissed with costs. 

Appeal dismissed 


Gy BHAGWATI (Applicant) 
REF l Versus as 
— THE DISTRICT JUDGE OF ALIGARH (Opposite party) * 
December 2 Hindu Law—M'nor giri—Mother seeks permission of District Judge to 
or give girl in marriage to a man who bed a wife living—When per- 
mission to be granted. 


Merch 23 - Where a Hindu girl of 17 years of age herself wanted to 

i — marry a man who was of the same brotherhood as the girl and 
_ Mommy, bore a good moral character, was 28 years of age and ae do 
ee G J. and although his first wife was alive she had been ailing for some 
H time and as she never gave birth to a child, she herself wanted 


that her husband should take a second wife, and the District 
Judge refused permission to the mother of the minor girl to give 
away the girl in marriage on the sole ground that the man had a 
wife living, beld, that the girl could be married to the man and 
the District Judge should have considered the case on the merits. 

First APPEAL from an order of Basu GANGA NATH, District 

Judge of Aligarh. 

A. M. Khwaja for the applicant. | 

The opposite party was not represented. 

The judgment of the Court was delivered by - 


Maker}, Muxenyt, A. C. J.—This appeal has arisen out of an order 

A. C. J. passed by the learned District Judge of Aligarh on’ March 17, 

1932 by which he refused permission to Mst. Bhagwati, the mother, 

a and guardian of the minor Mst. Maharani, to give away the girl 
in marriage to one Ram Swarup. 

The application of Mst. Bhagwati disclosed that Maharani 

was about 17 years of age, that she herself wanted to marry Ram 

= Swarup, that Ram Swarup was a man of the same brotherhood as 

the girl and bore a good moral character, that he was 28 years ot 

age, that he was well to do and that although his first wife was 


+F. A. F. O. 103 of 1932 © 
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alive she had been ailing for some time, and that as she never gave 
birth to a child, she herself wanted that her husband should take 
a second wife. We are also told, though this is not stated in the 
application, that the brother of Mst. Maharani is also in favour 
of this marriage. 

The learned District Judge disallowed the application on the 
sole ground that Ram Swarup had a wife living. 


Having regard to the fact that the Hindu law allows 2 Hindu 
to take in marriage more than one wife and having regard to the 
fact that although the marriage of 2 man who has got a wife 
is discouraged by the custom of the country there may be cir- 
cumstances in which the marriage may be desirable. The learned 
Judge should have, in our opinion, considered each and every 
one of the grounds given in the application on its own merits. He 
should have examined the girl Maharani herself, he should have 
sent for Ram Swarup and examined him and he should have also 
examined the wifeof Ram Swarup. If Maharani is over 17 years 
of age she may be treated as a major under the Hindu Law and 
the Majority Act may have no application, where a question of 
marriage, dower, divorce or adoption is concerned. We are not 
deciding that Maharani can defy the learned Judge’s order or 
that in respect of Maharani’s marriage Mst. Bhagwati can defy 
the learned Judge’s order; but we are pointing out a circumstance 
which might very well be considered by the learned District 
Judge. . 2 

We set aside the order of the learned District Judge and 
send back the case to him and direct him to consider the applica- 
tion from every point of view and then come to a decision as to 
what would be in the interest of the minor. The learned Judge, 
after considering all the circumstances and taking such evidence 
as has been indicated above and such other evidence as he may 
be disposed to take, shall send up his opinion to us so that we may 
pass the final order in the case. 

Case remanded 


[The District Judge on remand gave his opinion in favour 
of the marriage. ‘Their Lordships thereupon allowed.the application 
of Mst. Bhagwati and permitted her to marry her daughter Mst. 
Maharani to Ram Swarup. ] 
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CRIMINAL MUNSHI LAL 
1933 kiits 
EMPEROR 
Merch 15. Municipalities Act, Section 186—Land owned on payment of tabbezari 
dues—Permanent chabutra—Shed built on—Notice to remove 
KENDALL, J. chabuira and sbed—Non-complience with—Fine imposed snder 
- Section 307 of the Act—Building’—Defimtron of. 

Where applicant was served with a notice under Section 186 
of the Municipalities Act to remove a chabutra and a shed built 
by him on a plot of land which he owned on payment of 
tabbazari dues and on his failure to do so, he was fined under Sec- 
tion 307 of the Act and ordered to remove the shed and 
chabutra within 10 days faling which he was to pay a further 
fine of Re. 1 per day until he continued the breach, beld, that so 
long as the roof existed, the chsbutre with the roof came withia 
the definition of a building and therefore the decision of the 
Magistrate on this point was correct. The order relating to the 
daily fine of Re. 1 must be set aside. i 

In framing the definition of a “building”, the Legislature had 
in mind two things: (1) the permanence or otherwise of a 
structure; and (2) the roof. 

Kemta Nath v. The Municipal Boerd of Allabsbad, I. L. R. 
28 All. 199 distinguished. Amir Hasan Khen v. Emperor, 16 
A. L. J. 527 referred to. 

CRIMINAL REFERENCE made by Basu Sarup NARAYAN, 
Additional Sessions Judge of Aligarh at Etah. 

Kartar Narain Agarwala‘for the applicant. 

K. Verma for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the 


Crown. 








~ 


The following judgment was delivered by 
Kendall, J. KENDALL, J.—This is a reference made by the Additional `- 
Sessions Judge of Aligarh with the recommendation that the order — 
of conviction passed by a magistrate under Section 307 of the 


United Provinces Municipalities Act, 1916, be quashed. The’: ` 


applicant, whose application has been approved by the Additional- 
Sessions Judge, is in possession of one of the plots which have ~> 
been leased out by the Municipal Board of Etah on payment of ` 
“tahbazari” or ground cess from day to day. On this plot there 
is a chabutra which has either been built by the applicant -or, 
as he contends, has been standing on the plot for some years. 
Neither of the courts has come to a definite decision on the 
question of whether the chabutra itself, which is a masonry 
construction, is an old or a new one; but the reason why the. 
Board took action was that he recently set up a shed on the. 

“Cr. Ref. 878 of 1932 
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chabutra, and the Board therefore issued a notice to him under 
Section 186 of the Act on July 7, 1932 to remove the chabutra 
and the shed. He did not do so, and he was therefore prosecuted 
and fined under Section 307 of the Act. 

One of the points to which the Judge has referred, and 
which has been pressed in argument before me, is that as the Board 
sent to the applicant a second notice on July 16, directing the 
applicant to quit the land, it had waived the first notice of July 
7. I have not, however, been able to understand how the second 
notice could operate as a waiver, for it appears to deal with a 
separate and distinct matter. The applicant, as I have said, was 
in possession of the plot on payment of tabbezeri dues. He 
might be able to remain in possession of the plot even if he had to 
remove the chabutra, and although the Board may have issued 
a notice to him to quit on account of his failure to comply with 
their direction to remove the chabutra, it does not appear to me 
that by directing him to quit the Board waived their right—if 
indeed such a right exists—to have the chabutra removed. 

The real crux of the problem is whether the chabutra with 
the shed erected on it is a ‘building’ as defined in Section 2 of 
the Act. The notice given by the Board was issued under Sec- 
tion 186 under which it has authority to direct the owner or 
occupier of any land to 

stop the erection, re-erection or alteration of a building or part 
of a building. . . n- .. in any case where the Board con- 
siders that such erection, re-erection, alteration, construction or 


Candin aL 
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enlargement is an offence under Section 185 and may in a like . 


manner direct the alteration or demolition, as it deems necessary, 


of a building, part of a building or construction as the case may ` 
be. 


It has not been suggested that, if the construction is a building, 


. the Board was not justified in considering that the erection or 


“alteration etc. was an offence under Section 185, but it has been - 


` strongly contested that the construction is not a building. 
A building is defined in Section 2 of the Act as ‘a house, hut, 
‘shed or other roofed structure for whatsoever purpose and of 
whatsoever material constructed and every part thereof but shall 
not include a tent or other such portable and merely temporary 
shelter’. ‘The Magistrate, without considering in great detail the 
definition of the word “building”, held that as the applicant was 
only entitled to possession of the plot from day to day, he had no 
right to execute a work of a permanent character, and that as he 
had been repairing the chabutra and had put a shed upon it, he 
- certainly had been executing a work of a permanent character. 
The Judge, on the other hand, held that ‘the mere putting of pal 
for temporary shelter from the sun would not make it a shed or a 
building’. No doubt there is support for the view that a tem- 
150 : 
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porary protection against heat or rain is not a building in the 
decision of Sir George Knox in the case of Kemis Nath v. The 
Municipal Board of AHababad*. The question here, however, is 
not only whether the construction which has been put on the 
chabutra by way of a roof is a building, but whether the perma- 
nent chabutra itself with a roof upon it comes within the defini- 
tion of a building in the Act. That definition, as Mr. Kamla Kant 
Verma has pointed out, shows that the legislature had in mind 
two things: (1) the permanence or otherwise of a structure and 
(2) the roof. Now, it is not denied that the chabutra itself is a 
permanent structure. It is certainly not a ‘tent or other such 
portable and merely temporary shelter’ and the only reason’ that 
could be urged for holding that the chabutra is not a ‘building’ 
is that it has not or had not a roof. The applicant, however, him- 
self supplied the deficiency by setting up a roof thereon. The 
roof itself may not be of such a permanent nature as the chabutra, 
though I am informed that it is set up on poles which have been 
driven firmly into the chabutra. So long, at any rate, as the 
roof exists, it appears to me quite clear that the chabutra with 
the roof must be held to come within the definition of a building, 
and indeed that seems to have been the view taken by the advisers 
of the Municipal Board, because they do not seem to have taken 
any step against the applicant until he set up the roof. In my 
opinion therefore the decision of the Magistrate on this point is 
correct. 


It has further been suggested that the Board had no right 
to issue 2 notice under Section 186 because the applicant was not 
erecting or re-erecting the chabutra, but by setting up the roof 
it appears to me to be perfectly obvious that he was at least 
altering part of a building if he was not actually erecting a 
building by setting up the roof on the chabutra. 

There is, however, one part of the application on which the 
applicant is entitled to succeed. The Magistrate not only fined 
the applicant Rs.10 under Section 307 of the Act and ordered 
him to remove the shed arid the chabutra within ten days, but 
added “failing to do it he shall pay a further fine of Re.1 per day 
until such time as he continues the breach”. As the Judge has 
rightly pointed out, it has been held in the case of Amir Hasan 
Khan v. Emperor? that 

the liability to a daily fine in the event of a continuing breach 
has been imposed by the legislature in order that a person con- 
tumaciously disobeying an order lawfully issued by a Municipal 
Board may not claim to have purged his offence once and for all 
by payment of the fine imposed upon him for neglect or refusal 
to comply with the said order. The liability is to be enforced 
as often as the Municipal Board may consider necessary by the 
1L L. R. 28 AIL 199 716 A. L. J. 527 
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institution of second prosecution in which the questions for consi- 

deration will be, how many days-have elapsed from the date of the 

first conviction under the same section during which the offender 

is proved to ‘have persisted in the offence and secondly the appro- 

priate amount of daily fine to be imposed under the circumstances 

` af the case, subject to the prescribed maximum of Rs.5 per diem. 

I therefore accept the reference to this extent that the order 

of the Magistrate in inflicting a further fine of Re.1 per diem is 

set aside, but for the rest the Magistrate’s order is maintained and 
the reference is rejected. a 

Reference accepted 


” 
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K. S. MLAN FEROZ SHAH 
Versus 
SOHBAT KHAN AND OTHERS* 
Mortgage—With possession—Lease of mortgaged lends back to the mort- 
gegor—Mortgage not to be construed as simple mortgage. 

The mere fact that 2 possessory mortgage is accompanied by a 
lease back to the mortgagor by the mortgagee of the mortgaged 
lands is not by itself a suspicious circumstance and the possessory 
mortgage should not be construed merely as a-simple mortgage. 
Section 92 ofthe Evidence Act also excludes evidence to prove 
that the mortgage was really intended to be a simple mortgage. 

APPEAL from a decision of the Court of the Judicial Com- 
missioner of the North-West Frontier Province. 


L. DeGruyther, K. C. and J. M. Perikb for the appellant. 
Sir Leslie Scott, K. C. and W. Wallach for the respondents. 


The following judgment was delivered by 


Sm Grorce Lownprs—These are consolidated cross-appeals. 
Only the first of them has been seriously contested. In this, Mian 
Feroz Shah is the appellant, and Nawab Mohammad Akbar Khan 
the only appearing respondent, and they will be so referred to in 
this judgment. 

Of the second appeal, their Lordships need only say that there 
is no valid ground upon which the decision of the Judicial Com- 
missioner can be attacked. 

The appeals arise out of a series of complicated transactions 
which are fully detailed in the judgments below, and it is not 
necessary to set them out again. It will be sufficient to state the 
main facts upon which the contentions of the parties turn. 

One Sohbat Khan, who is a pro forma party to both appeals, 
was the owner of a considerable area of land in the village of 
Sheiku in the Peshawar District. On March 12, 1917, he mort- 


*P. C. A. 69 of 1931 
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gaged 1,011 kanals 8 marlas to the appellant and his brother. It 
is not disputed that the appellant is now solely entitled under this 


mortgage. It was for a term of 10 years, and was in form a 


Feroz Suan Mortgage with possession, the sum secured being Rs. 44,233. 


Y”. 
SOHBAT 
KHAN 


Sur George 
Lowndes 


Possession was not, in fact, taken by the mortgagees, but by a 
second document of even date, the mortgaged land was leased to 
Sohbat for the same term at a rent of Rs. 1,224 per annum, which 
may be taken to represent the yearly interest on the mortgage 
debt. Mutation was duly recorded in the Government records 
on the basis of the mortgage in the names of the mortgagees. 


On November 23, 1918, Sohbat mortgaged another 140 
kanals to a third party whose heirs subsequently transferred their 
security to the appellant. . 


The respondent was an execution creditor of Sohbat. He 
claimed to have a charge upon another part of Sohbat’s land, the 
validity of which is disputed, but this claim is not material to the 
present appeal. His decree against Sohbat was dated March 31, 
1920, and he proceeded to execute it by attachment of inter alia 
the 1,011 kanals odd which had been mortgaged to the appellant 
and attempted to bring them to sale. Sohbat, however, was a 
member of an agricultural tribe, and the sale of his land was pro- 
hibited by Section 16 of the Punjab Alienation of Land Act, 1900. 
The sale was at first ordered by the Revenue Assistant, but was 
disallowed by the Collector. Eventually, some time in 1926 or 
1927, a Receiver was appointed by the Revenue Court, who pro- 
ceeded to lease the attached lands to tenants. The appellant 
objected, but the order was upheld, and he was referred to a civil 
suit. The execution proceedings were voluminous and protracted 
and nothing would be gained by their detailed examination. It 
may, however, be stated that the attachment was held by the 
Judicial Commissioner to have been invalid, and this finding has 
not been contested before the Board. 

The suit out of which the present appeals arise was instituted 
by the appellant in the Court of the District Judge, Peshawar, 
on April 25 1929. He impleaded Sohbat, the respondent Nawab 
Mohammad Akbar Khan, and the tenants under the Receiver. 
The gist of the somewhat involved statements in the plaint was 
that fe claimed possession of both the 1,011 and the 140 kanals 
of land by virtue of his rights as mortgagee. The District Judge 
dismissed the suit with costs. The Judicial Commissioner allowed 
the claim in respect-of the 140 kanals covered by the mortgage of 
November 23, 1918, and made a decree for possession to this 
extent, but refused possession in respect of the 1,011 kanals under 
the earlier mortgage, holding, and declaring by his decree, that the 
appellant was only a simple mortgagee for the sum of Rs. 76,500 
in respect of this land; the appellant was also allowed half his costs . 


re 
Cai 
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in both courts against the then respondents. The decree was dated ` 


March 8, 1930. 

The appellant now claims before the Board possession of the 
1,011 kanals under the mortgage of March 12, 1917. The cross- 
appeal by the respondent was against so much of the decree as was 
in the appellant’s favour, but no further reference to it will þe 
necessary. 

The ground of the Judicial Commissioner’s decision in respect 
of the mortgage of March 12, 1917, was that reading it with the 
lease of even date, and taking into account the fact that possession 
had remained all along with the mortgagor, Sohbat, and that there 
had been other similar transactions between the parties, the mort- 
gage, despite its express terms, which undoubtedly entitled the 
appellant to possession, should be construed only as a simple mort- 
gage. It is not disputed that at the date of the suit the lease to 
Sohbat was at an end, and that if the mortgage were, in fact, as 
well as in form, one with possession, the appellant would be entitled 
to succeed. 

Their Lordships find themselves unable to accept the view of 
the Judicial Commissioner as to the nature of the transaction 
evidenced by the two documents in question. It is not suggested 
that there is anything in the Act of 1900, before referred to, which 
would invalidate a possessory mortgage accompanied by a lease 
back to the mortgagor, nor do their Lordships think that there 
is anything in itself suspicious about such an arrangement. The 
mortgagee may well have preferred to leave the cultivation 
of the land in the hands of the mortgagor, being entitled to take 
possession at any time if the provisions of the lease were not adhered 
to. Assuming this to have been one of the conditions upon which 
the mortgage was agreed to, the mere absence of a formal handing 
over of the land to the mortgagee, and a handing back by him to 
the mortgagor in the character of lessee, is, they think, of little 
significance. The reality of the transaction is, moreover, sup- 
ported by the mutation in the Government records. Section 92 
of the Evidence Act forbids the admission or consideration of 
evidence as to the intentions of the parties, or to contradict the 
express terms of the document: see Balkishen Dass v. Legge’ and 
their Lordships think that no presumption can legitimately be 
drawn from the fact that there had been previous transactions 
between the parties of-a similar character. 

On the whole their Lordships are of opinion that there is no 
reason to construe the mortgage as other than a possessory mort- 
gage, as it clearly purports to be, and that the term of the lease 
having expired, the appellant is entitled to possession. 

They think, therefore, that the appeal by Mian Feroz Shah 
should succeed: that the decree of the Judicial Commissioner, 

TOF LASi 


Feroz SHAH 
v. 
SOHBAT 
KHAN 


————— 


Ssr George 
Lowndes 


Mukerp, J. 


1196 HIGH COURT [1933] 


dated March 8, 1930, should be set aside: that in lieu thereof a 
decree should be made giving the appellant possession as mort- 
gagee of both the 1,011 kanals 8 marlas and the 140 kanals which 
he claims, with costs throughout against all the respondents: and 
that the ‘appeal of Nawab Mobammad Akbar Khan should be 
dismissed, the appellant therein paying the costs of the respondent 
Mian Feroz Shah, before this Board. They will humbly advise His 
Majesty to this effect. 


Tol n and Co., Stanley, Johnson and AHen.—Solicitors 


for the ap 
ti Jobnion and Allen, T. L. Wilson and Co—Solicitors 
for the respondent. 


— 


KALU RAM GANPAT RAM (Plaintiff) 
VETSHS 
RAM SARAN RAM RAM NARAIN RAM (Defendant) * 
Civil Procedure Code, Sec. 24, Honorary Munsifs Act, 1896, Sec. 8 and 
Provincial Small Cense Courts Act, Secs. 16 end 33—Suit filed in 
small cause conrt—Cheracter of suit retained even if transferted to 
the Court of Honorary Munsif. 

A suit instituted in a court of small causes retains its character 
even if it is transferred to another court. 

Where a suit filed in the small cause court was transferred to 
the court of the Honorary Munsif who made a decree and on 
appeal, the Subordinate Judge setting aside the decree requested 
the District Judge to transfer the case to the Munsif, beld, that 
the case should be tried by the Munsif as a Judge of a Small Cause 
Court. 


MISCELLANEOUS REFERENCE an by Basu Harpeo SINGH, 
Munsif of Ballia. 


Parties were not represented. 
The judgment of the Court was delivered by ` 


MuxeRrJI, J.—This is a reference by the learned Munsif of 
Ballia, in the judgeship of Ghazipur, in the following circums- 
tances:—A suit of a small value of Rs.13-14-6 was instituted on 
the small cause court side of the court of the Munsif of Ballia. 
As there was an Honorary Munsif or a Bench of Honorary Mun- 
sifs the case was transferred from the court of the small causes 
(Munsif of Ballia) to the court of the Honorary Munsif. ‘The 
Honorary Munsif made a decree and there was an appeal. The 
learned Subordinate Judge, who heard the appeal, set aside the 
decree and placed the record before the District Judge with a re- 
quest that the case might be transferred to the Munsif of Ballia. 

The Munsif of Ballia now wants to know whether he should 
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try the case on the regular side or on the small cause court side of 
his court. Notices were issued to the parties, but nobody has 
appeared before us. 

A suit instituted in a court of small causes retains its character 
even if it is transferred to another court; vide Section 24 of the 
Code of ‘Civil Procedure. An exception to this rule has 
been enacted by the Honorary Munsifs Act, 1896, as amended by 
Act No. If of 1904. Section 8 of the Honorary Munsifs Act lays 
down that when a suit-is transferred from the court of small 
causes to the court of an Honorary Munsif, it shall not retain the 
character of a small cause court suit but shall be treated as a re- 
gular suit. The idea apparently was to give a right of appeal to 
the litigant. 

In the circumstances that have happened, the case has gone 
back to the court in which it was originally instituted. By Sec- 
tion 16 of the Provincial Small Cause Courts Act a suit cogniza- 
ble by a court of small causes shall not be tried by any other court 
having jurisdiction within the local limits of the jurisdiction of the 
court of small causes by which the suit is triable. By Section 33 
of thé Provincial Small Cause Courts Act the Munsif will be 
deemed to be presiding over two courts, namely, the Munsif’s 
court and the court of small causes. The exception created by 
Section 8 of the Honorary Munsifs Act having been removed, we 
are of opinion that the case should be tried-by the Munsif of Ballia 
as a Judge of a small cause court. — 


We answer the reference accordingly. 
Reference answered 


R. N. BASU ror BABU P. D. TANDON 
` VETSHS l 
l EMPEROR 
Police Act, Section 30—"“Thoroughfere’—Public perk—Not smounting 
to—Conviction under Section 30—Whem ultra vires—Practice 
—Accused refused to plead—Court’s. duty. 


A public park cannot be regarded as a “thoroughfare” within 


the meaning of Section 30 of the Police Act. 
Where accused was convicted under Section 32 of the Police 
Act for disobeying an order issued under Section 30 of the Act 
directing him not to hold a meeting in a public park without 
applying for a license, beld, that the order being wire vires, the 
conviction should be set aside. | 
CRIMINAL Revision from an order of F. H: Locan ESQ., 
Magistrate First Class of Allahabad. 


K. D. Malaviya for the applicant. 
*Cr. Rev. 106 of 1933 





1198 ` HIGH COURT [1933] 


M. Waliullab (Assistant Government Advocate) for the 
Crown. ; 
The following judgment was delivered by 
KENDALL, J.—This application is connected with Criminal 
Revision No. 107 of 1933 and has been made like that by Mr. 
R. N. Basu, Secretary of the District Bar Association, Allahabad, 
on behalf of the accused B. Parshottam Das Tandon, who was 
fined Rs. 200 under Section 32 of the Police Act by the City 
Magistrate of Allahabad. I have discussed in the connected case 
the question of whether an application for revision can be enter- 
tained by the High Court without having been presented in the 
sessions court, and held that in certain specified cases such an 
application may be entertained; and I have held further that even 
where an accused person, as in the present case, refuses to plead 
and shows himself ready to be sent to jail, it is nevertheless the 
duty of the court to sift the evidence for the prosecution and to 
refuse to convict the accused if that evidence is insufficient to prove 
a definite offence, not only because this proceeding is required by 
the law but also because the court have a duty to protect the tax- 
payer from expenditure which cannot be justified. In the pre- 
sent case the accused was served with an order under Section 30 
of the Indian Police Act of 1861 directing him and the other con- 
veners of a meeting to apply for a license. They did not apply 
for 2 license and when there were preparations to hold the meeting 
without it, the accused attempted to harangue a crowd which had 
collected, and was promptly arrested. The facts are given fully 
and clearly in the judgment of the learned City Magistrate, and the 
only question that arises in revision is whether the Parshottam Das _ 
Park can be held to be a “public road”, “street” or “thoroughfare” 
within the meaning of those words as used in Section 30 of the 
Police Act. The accused was actually convicted under Section 32 
of the Act for having disobeyed the order passed under Section 30, 
and as he undoubtedly disobeyed the order the question is whether 
that order was wera vires or not. If the Parshottam Das Park 
cannot be held to'be a public “thoroughfare”, the conviction must 
be held to be invalid. ` 
The learned Magistrate has pointed out that the park is a 
public place, being maintained by the Municipality for the benefit 
of the public, and according to his dictionary a “thoroughfare” is 
defined as “a way by which people pass.” The park contains two 
gates with paths leading from one to the other and is surrounded 
on all sides by important roads, so that people do pass through it. 
He therefore concluded that 
the park or at any rate the paths through it come within the - 
strict definition of a thoroughfare, though I agree that this is not 
exactly the everyday way in which one uses the word. 
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He further went on to say that in the order issued by the 
police under Section 30 the words “Parshottam Das Park” were 
used as a convenient way of describing the central point of the 
proposed meeting and “must be presumed to include the imme- 
diately adjoining roads by which people had to arrive and on to 
which the meeting was likely to overflow.” The orders however 
related to the Parshottam Das Park and if the meeting were held 
or an attempt were made to hold it on adjoining roads and not in 
the park itself, I think it is clear that the order under Section 30 
cannot be applied. However the question is whether the order 
itself was stra vires, and on this point, after hearing counsel on 
both sides and considering the matter to the best of my ability, 
I have come to the conclusion that I cannot agree with the 
Magistrate. 

There may be a public right of way through the Parshottam 
Das Park, but this has not been proved one way or the other. I 
understand, that the Municipal Board have powers to close the 
park to the public on certain conditions. It is certain, howeve., 
that the park is not intended to be exclusively used as a thorough- 
fare, or as a way by which people pass, and this is not its chief or 
primary object. It is no doubt a public place, but Section 30 of 
the Police Act does not refer to a public place. Presumably the 
park contains grass, flower beds, etc. etc., and although the public 
may have a right to walk through it, it does not follow from that 
that they have a right to play on the grass or to trample on the 
flowers, and an order that would apply to the paths would: not 
necessarily apply to the grass and the flowers and the other parts 
of the park, nor would orders that would prevent the abuse of the 
grass and the flowers necessarily affect the paths. It cannot in 
fact be said that the whole of the park is a thoroughfare, and in my 
opinion the police authorities were not justified by law in calling 
the whole of the park a thoroughfare and in issuing an order under 
Section 30 relating to the whole park on the ground that it was 
a public thoroughfare. If there were any doubt on the point 
it was the duty of the court to give the benefit of the doubt to the 
accused and not to the prosecution. I must, therefore, allow the 
revision, and I set aside the order of conviction and the sentence 
passed by the Magistrate. The fine, if paid, will be refunded. 

Conviction quashed 
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RAM NARAIN CHAUBE AND OTHERS (Defendants) 
Versus 
BASDEO MISRA ann aNoTHER (Plaintiffs) * 
Registration Act, Secs. 47 and 49—Registration of subsequent sale deed 
before the presentation for registration of another sale deed executed 
earlier than it—Priority between the rights of the vendees—Retros- 
pective effect of deed subsequently registered. 

In a suit for recovery of possesnon by redemption defendant 
contested the validity of a deed of sale dated December 29, 1920 
by one A in favour of plaintiff. This deed was registered on May 
13, 1921 and on January 6, 1921, A executed and’ registered an- 
other sale deed in favour of defendant. Held, that once the deed 
in favour of plaintiff was registered on May 13, 1921, its operation 
dated back to December 29, 1920 and as this date was prior to 
the deed in favour of defendant, the deed in favour of plaintiff 
was perfectly valid. 

Mathure Kalwer v. Ambika Det, 12 A. L. J. 993 relied on. 

SECOND APPEAL from a decree of Basu Prare Lat, District 
Judge of Ghazipur, reversing a decree of Basu Srv HARAKH LAL, 
Additional Subordinate Judge. 


Janaki Prasad for the appellants. . 
K. Verma and Jwala Prasad Bhargava for the respondents, 


The judgment of the Court was delivered by 


BENNET, J.—This is a second appeal by the defendants in a 
suit for recovery of possession by redemption. ‘The defendants 
contested the validity of a deed of sale, dated December 29, 1920, 
by one Tribhawan in favour of the plaintiff. This deed was not 
registered until May 13,1921. In the interval, on January 6, 1921, 
Tribhawan executed and registered another sale deed in favour of 
the defendants. The claim of the defendants is, as expressed in the 
fourth ground of appeal, that the sale to the plaintiff was only 
complete on the date that the sale deed was registered, that is, 
May 13, 1921, and that prior to that date the sale to the defendants 
had been duly registered. This argument ignores the provisions 
of Section 47 of the Indian Registration Act, which states: 

A registered document shall operate from the time it would 
have commenced to operate if no registration thereof had been 
required or made, and not from the time of its registration. 

Once the sale deed in favour of the plaintiff was registered 


- on May 13, 1921, its operation dated back to December 29, 1920, 


and this date was prior to the sale deed in favour of the defen- 
dants. The sale deed in favour of the plaintiff is, therefore, per- 
fectly valid. The learned counsel for the defendants referred to 


*S. A. 458 of 1931 
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Section 49 of the Indian Registration Act, which states that no Crm 
document required by Section 17 to be registered shall affect any any 
ummoveable property, unless it has been registered. That is correct, ___ 
and until May 13, 1921, the sale deed in favour of the plaintiff Rast Nara 
could not affect the property in question. But once registration oe 
was effected on May 13, 1921, Section 49 no longer applied and Bamzo Mumma 
Section 47 began to apply, and the sale deed began to operate from 
December 29, 1920. The only case which has any bearing on the P#" J 
point cited by the learned counsel for the appellants is of Mathura 
Kalwer v. Ambika Dat’, and in that case the decision was agdinst 
the case for the appellants. Accordingly we dismiss the appeal 
with costs. Appeal dismissed 

*12-A L Js 993 





6 
EMPEROR ATEN 
VETSHS —— 
GYAN SINGH AND OTHERS* : ` 1933 


Criminal Procedure Code, Section 109—Proceedings under—Magistrate Mey 22 
refusing to demand security—W ben High Court should not reverse 
order—Provision merely preventive. KENDALL, J. 

If a magistrate is satisfied that the circumstances in which a 
person who is brought before him under Section 109 Cr. P. C. 
was found were not suspicious and that there was no need for him 
to call upon that person to provide security, it is not the part 
of the High Court to reverse his order and to demand security a 
year later on the ground that the circumstances had been suspi- 
cious. Section 109 of the Code is one of the preventive sections 
and it must be rarely, if ever, that a High Court will feel called 
upon to reverse an order of a magistrate refusing to demand 
security. 

. King-Emperor v. Phuchai, 26 A. L. J. 1257 referred to. 

CRIMINAL REFERENCE made by R. F. Mupvrm Esq., District 
Magistrate of Cawnpore. . 

M. Waliullab (Assistant Government Advocate) for the 
Crown. 

K. D. Malaviya and G. S. Pathak for the opposite parties. 

The judgment of the Court was delivered by 

KENDALL, J.—This is a reference made by the District Magis- Kendell, J. 

trate of Cawnpore asking the court to set aside an order passed . 

by a Sub-Divisional Officer of that district by which he discharged 

certain persons who had been brought before him under Section 

109 of the Code of Criminal Procedure. The circumstances were - 

briefly that the persons who were prosecuted before the Magistrate 

had been discovered by the police travelling together by night in 

a motor lorry, and certain arms are said to have been in their 

*Cr. Ref. 762 of 1932 
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possession at that time. The first information report was made 
on May 10, 1932 at midnight under Section 399 of the Indian 
Penal Code; but a second -report was made on July 4, in which the 
case under Section 399 appears to have been dropped and it was 
alleged against the persons arrested that they had been hiding 

emselyes inside the lorry and had been in possession of arms 
in order to commit some offence. The Magistrate found that all 
these persons had given their correct names and addresses to the’ 
police and that some of them were in possession of cultivatory 
holdings or zamindari. He considered that he could not call on 
them to provide bonds under Section 109 of the Code of Criminal 


--* Procedure. The District Magistrate has agreed with him that Sec- 
` tion 109, Clause (e) will not cover the case, but he had made 


the reference on the ground that the Sub-Divisional Officer should 
have proceeded under Clause (b) of Section 109, and he has 
quoted the Full Bench ruling of this Court reported in King-Em- 
peror v. Phuchai', to show that Clause (b) will cover the cir- 
cumstances, in that the persons proceeded against did not give a 
satisfactory account of themselves in the sense in which those words 
have been interpreted by two at least of the Judges who formed 
the Full Bench on that occasion. 

The question before the Full Bench was rather of the inter- 
pretation of Clause (a) than Clause (b) of Section 109 of the 
Code of Criminal Procedure, but the District Magistrate is right in 
saying that the opinion of two at least of the Judges was that 
failure to give a satisfactory account of himself in suspicious cir- 
cumstances brings the case of the person proceeded against within 
the scope of Section 109 (b). In the present case, however, the 
Magistrate does not appear to have considered that the circums- 
tances were suspicious. I do not think that I am called upon to 
decide whether, if he had held that the circumstances were suspi- 
cious, he could have relied for support on the decision of the Full 
Bench quoted above. The question of whether the circumstances 
are suspicious is mainly a question of fact, and if a Magistrate is 
satisfied that the circumstances in which a person who is brought 
before him under Section 109 of the Code of Criminal Procedure 
was found are not suspicious and that there is no need for him to 
call upon that person to provide security, it is not the part of the 
High Court to reverse his order and to demand security a year 
later on the ground that the circumstances had been icious. 
Section 109 of the Code of Criminal Procedure is one of the pre- 
ventive sections which are to be employed by Magistrates for the 
prevention of crimes, and it must be rarely, if ever, that a High 
Court will feel called upon to reverse an order of a Magistrate re- 
fusing to demand security under any of those sections. It some- 


times happens that a Magistrate demands security when he is not 
*26 A. L. J. 1257 
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eo doa by the law, ind Te no doubt there is occasion for 

the High Court to interfere on the ground that the Magistrate has 
exceeded his power. In the case which was before the Full Bench 
the question before the court was one of the interpretation of the 
section, and the court pointed out that the Sessions Judge had been 
wrong in law in interfering with the order of the Magistrate. Ia 
the present case the Magistrate has not dealt at length with Clause 
(b) of Section 109, but as he clearly did not consider the circum- 
stances justified him in demanding security under Clause (b), it is 
quite unnecessary to go into the matter further. The result is that 
the reference must be and is refused and the papers may be 
returned. 


Reference refused 


FULL BENCH 
SHIAM LAL J. DEWAN 


Versus 
OFFICIAL LIQUIDATORS OF THE U. P. OIL MILLS 
COMPANY, LTD., (In LIQUIDATION) * 


S 
Companies Act, Sec. 235 and Secs. 156 and 186—Application by official 


liquidator chai ging managing agents with acts of misfeasance, mis- 
appropriation and neglect of duty—Lémitation—Sterting point— 
Sec. 178, Sub-sec. (2) and Art. 120, Limitation Act, if applicable 
- Art, 36, Limitation Act, when applies. 

A registered Company commenced business in December 

1920. The managing agents were authorized undér the Articles 

of Association to conduct business under the supervision of the 
directors. On May 12, 1927 the company went into liquidation. 

The chairman of the Board of Directors was first appointed 
liquidator but later on, on July 5, 1929, the High Court passed 


an order for compulsory winding-up and appointed an official’ 


liquidator. On May 28, 1930 the latter applied under Sec. 235 
of the Companies Act charging the managing agents with various 
acts of misfeasance, misappropriation and neglect of duty. Held, 
(Muxeryi, J. dissenting), that the winding-up order does not 
give a fresh start to a liquidator, contributory or creditor for the 
purposes of limitation and chat the relevant Article of the Limita- 
tion Act which would be appropriate according to the relief 
sought would be applicable as if it were a suit brought for seeking 

the same relief on behalf of the company. 
D. Connell v. The Himslays Bank Lid., in liquidation, I. L. R. 
18 All. 12, Hansrej Gupta v. The Official Liquidators, Mussoorie 
Electric Tramway Co. Lid., 1933 A. L. J. 175, Carpenter v. 
` Wels, § De G. and Sm. 402, In re City Equitable Fire Insurance 
Co. Lid., 1925 Ch. Div. at 507 and In the matter of the Union 
Bank of Allababad Ltd., L L. R. 47 All. 669 referred to and 

discussed. 
*L, P. A. 56 of 1931 
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CL [Per SULAIMAN, C. J.—Sec. 235 of the Companies Act must 
== be read consistently with the other provisions in the same Act.] 

1733 [Per Muxeryi, J.—The words “Sec. 165 does not create any 

ere new liability or any new rights” must be read with the facts in 

ot Ae connection with which they have been used. The English cases 

U. P. OL never considered the language of the Section which corresponds 

Miris Co. to Sec. 235 of the Indian Companies Act, in order to decide a 


question of limitation. In re Canadsen Land Reclaiming and 
Colonising Co., 14 Ch. D. 660, Bentinck v. Thomas Fenn, L, R. 
12 A. C. 652 and Leeds State Building end Investigating Co. v. 
Shepherd, 36 Ch. D. 887 referred to.] 


APPEAL under Section 10 of Letters Patent against the decree 
of the Hon’sBLE Mr. Justice J. D. YOUNG. 
The following is the Referring Order:— 
Salaimen, C. J. SULAIMAN, C. J. and Muxzaji, J.—This appeal was argued before us 
Mukerji, J. and the first question that was raised by Dr. Katju was the question of 
limitation. He argued that in view of the expression of opinion of their 
Lordships of the Privy Council in the case of Hansraj Gupta v. The 
Official Liquidators of the Debra Dun Mussoorie Electric Tramwey Co. 
Ltd., [1933] A. L. J. 175, the cases decided by this Court—In the matter 
of the Union Bank Ltd., Allababad, I. L. R. 47 All. 669 and Misc. Case 
No. 119 of 1924—The Jaunpur Suger Mills Lid., in liquidation v. The 
Official Liquidators of Biberi and Co., decided on June 27, 1930, should 
be reconsi 
He also argued that Lahore, Bombay and Madtas Courts have taken 
a view different from the one taken by this Court. Bhim Singh v. 
Official Liquidators of the Union Bank of India, Lid., I. L. R. 8 Lah. 
167, Govind Narayan Kakade v. Rangnath Gopal Rajopadbye, L L. R. 
54 Bom. 226 and V. Nerashnba Ayyangar v. Official Assignee of Madras, 
L L. R. 54 Mad. 153. 
We are of opinion that in view of the contention raised before us 
the quest.on of limitation m this appeal should go before a larger Bench. 
We accordingly refer the question to the Chief Justice for constitution 
of such Bench as he may be pleased to constitute. 


K. N. Katju and Benke Behari for the appellant. 
P. L. Banerji and Hazari Lal Kapoor for the respondent. 
The folowing judgments were delivered: — 

Sulaiman, C. J. SULAIMAN, C. J.—An important question of limitation arose 
in this case and that question has been referred to a Full Bench 
by the Division Bench before which the case came on for hearing 
at first. The U. P. Oil Mills Company Ltd. was a registered 
company which came into existence on June 25, 1920 and com- 
menced business in December of that year. Paras Ram and Com- 
pany were appointed managing agents of this company and, as the 
Articles of Association show, it seems that there was an agreement 
between the managing agents and the company that the agents 
would conduct business under the supervision of the directors of 
the company. After carrying on business for a few years the 


A. La J. R HIGH COURT 1205 


company went into liquidation on May 12, 1927 and Chaudhry 
Liaqat Husain Khan, the chairman of the board of directors, was at 
first appointed as the liquidator. Later on, on application made to 
the High Court there was an order passed on July 5, 1929 for a 
compulsory winding-up and an official liquidator Mr. Hazari Lal 
Kapoor was appointed by the High Court. On May 28, 1930 
the official liquidator filed an application under Section 235 of the 
Indian Companies Act against the managing agents charging them 
with various acts of misfeasance, misappropriation, negligence of 
duty and so on. The question of limitation has arisen in connec- 
tion with this application. 

Admittedly the section which is applicable to this case is 
Section 235 of the Indian Companies Act. This section is a ver- 
batim copy of the provision of Section 276 of the English Act of 
1929, with this exception that there is an additional Sub-section 
(3) in the Indian Act. So far as the main language of the section 
is concerned, it was copied out in the corresponding Section 214 
of Act VI of 1882 from Section 165 of the English Act of 1862. 

At one stage there was some doubt whether there was any 
limitation applicable to applications made under the old Section 
214 of the Indian Companies Act at all. Such doubt was expressed 
by this Court in the case of D. Connell v. The Himalaya Bank 
Lid., in liquidation’. There was also some doubt expressed by 
the Madras High Court in the case of Remasami v. Streeramuler 
Chett#. It is possible that with a view to remove all ambiguity, 
Sub-section (3) was added by the Legislature in Act VII of 1913. 

Although the only section we have to consider is Section 235, 
it would be necessary to compare its provisions with those con- 
tained in Sections 156 and 186 of the same Act. Perhaps it will 
be convenient to give first a brief history of the case-law in this 
country. 

In The Bank of Multan Lid. v. Hukam Chend® the Lahore 
High Court expressed the opinion that in a case of an application 
filed against an ex-director under Section 235 to recover compen- 
sation in respect of an alleged act of misfeasance or breach of 
trust, the proper Article applicable was Article 36 of the Indian 
Limitation Act and that the starting point of limitation was the 
date of the act complained of. 

In the matter of Union Bank, Allahabad Ltd.,* a Bench of 
this Court, of which one of us was a member, had to consider the 
proper Article applicable~to an application against the directors 
of the company under Section 235 of the Act to enforce their 
liability in respect of a previous negligence. Walsh, J. was in- 
clined to the view that Section 235 provides 

A machinery for enforcing claims which exist independently 
TLR. 18 All 12 I L, R. 19 Med. 149 
"71 L C. 899 ‘lL L. BR. 47 AlL 669 at 686-687 


be 
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Crm of the section, but so far as a liquidator is authorised by the section : 


= to apply, in the interest of creditors and depositors who have lost 
1933 their money, to enforce a claim against the directors under the. 
pear section, it seems to me that a new right in him is created...” ‘ 


eae a The learned Judge then went on to consider which Artick - 
U. P. Ou. was applicable and applied Article 120. He however observed ati 
Muis Co page 687 that 
Salaimen, C.J. Whatever Article of the statute of limitation is applicable, the- - : 
time begins to run from the date when the liquidation took place, 
when the liquidator had first had che right vested in him. = 
The other learned Judge Mukerji, J. (pp. 694-695) did not ~ 
remark that any new right in any sense was created by the section, 
but came to the conclusion that neither Article 36 nor Articles 115 
or 116 could be applicable but that the proper Article was Article 
120, and that the right to sue under that Article would accrue only’ 
after the appointment of the liquidator, if not, after he discovers 
the misapplication of the money. The learned Judges expressly 
Si dissented from the view expressed by the Lahore High Court in 
the case quoted above. 

The matter again arose in the case of Bhim Singh v. Official 
Liquidator, Union Bank of India Lid.’ which was also a case of an 
application under Section 235 of the Indian Companies Act in 
respect of an act of misfeasance complained of against a director. 
The learned Judges of the Lahore High Court adhered to the opinion 
previously expressed and held that the section merely provided a 
summary remedy of enforcing the existing rights which, apart 
from the section, might have been vindicated by means of a suit 
and that the Article applicable was Article 36 of the Limitation 
Act with the starting point from the date of the act of the mis- 
feasance. ; 

The question also arose before the Madras High Court in the 
case of V. Narasimba Ayyangar v. Official Assignee of Madras® 
which was a case of an application under Section 235 made against 
the directors of the Company by a liquidator seeking to recover 
money by way of compensation for their acts of misfeasance. It 
was held that 

~ Limitation begins to run from the date of the commission of the 

alleged acts of misfeasance and not from the date of the order 
directing the winding-up of the company. , - 

When the same question arose for consideration before the 
Bombay High Court in the case of Govind Narayan Kakade ~v. 
Rangnath Gopal Rajopadhyo" the learned Chief Justice and his 
learned colleague agreed with the Lahore High Court in so far as 
they held that Section 235 did not create any new right and that 
there was not a fresh start for the purposes of limitation as a result 
of the liquidation proceedings. But they agreed with the view 

LL R 8 Leh 167 LL R 54 Mad. 153 
TL L R. 54 Bom 226 ae 
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. +, expressed -by the Allahabad High Court that neither Article 36 Gm 
-- “por ‘Articles 115 or 116 could be applied and that the proper 
. ‘Article applicable was Article 120 only. . a * 
-.- In ‘another unreported case, namely, that of The Official sac La 
* Liquidators of the Jaunpur Sugar Factory Mills v. Bebari end Co." u. P. On 
"7 one of us and Mr. Justice Young had to consider the same question Murs Co. 
. again. All the English authorities as well as the Lahore High geen, C.J. 
- Court cases were cited before them. After a survey of the case- 
_ law and an exhaustive examination and careful consideration of the 
.. provisions of the different sections, the learned Judges came to the 
conclusion that the view previously expressed in the decisions of 
this Court was correct. Their conclusion was that an official liqui- 
dator is an officer of the court and not a representative of either 
the body of creditors or of the whole body of contributories or of 
the company itself; it is only by virtue of his being an officer of 
the court that he is allowed to take into his custody the property 
and the assets of the company. He not being a representative 
of the company, it did not necessarily follow that if a suit 
brought by a company against a director or other persons 
liable would be time-barred, that a suit by an official 
liquidator or a director or a contributory would be equally 
barred. ‘The learned Judges pointed out that the rule of 
limitation is a mere rule of procedure and that the right to recover 
a debt is not extinguished by lapse of time but only the remedy to 
recover it is barred and that accordingly the Legislature might well 
have thought fit to enact that where there would be a bar to a 
company to recover a just claim, it would not be a bar to a director 
or a contributory. ‘Their conclusion was that Section 235 enables 
any of the three classes of persons mentioned therein to recover 
what could not be recovered under the general law. Examining 
the words of the section the learned Judges came to the conclusion 
that the right which the section gives is not given to the company 
but to the persons named in the section. They pointed out that 
under the Act the Legislature has made provisions, for instance, 
in Section 156 for making the ordinary law of limitation inappli- 
cable by creating a fresh liability and they also relied on the cir- 
cumstance that according to the rulings of this Court it had been 
held that there was a fresh start for the purposes of limitation in the _ 
case of an application under Section 186 of the Act. 
Dealing with the question of the applicability of the particular 
Article of the Limitation Act it was pointed out that Article 36 
would be inapplicable because it could only apply when the mis- 
feasance would be independent of a contract; whereas in the case of 
directors, who are governed by the Articles of Association it cannot 
be said that their misfeasance would be independent of their con- 
"Misc, Caso 119 of 1924, decided on June 27, 1930. 
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tractual liability. It was pointed out that Articles 115 or 116 . 


would be inapplicable from the very nature of the case because 
the remedy is being sought not on account of any breach of a 
particular contract, as those Articles contemplate, but on account 
of a breach of a general duty. Further as Article 120 prescribes 
a period of limitation starting from the date when the right to sue 
accrues and the right to sue can accrue only when three things 
are in existence, namely, (1) the act which gives rise to a suit: 
(2) the presence of the plaintiff and (3) the presence of the 
defendant; and all these matters can only come together when 
the official liquidator is brought into existence, therefore Article 
120 applies, but the starting point of limitation must be the date 
of the liquidation. 

A similar question arose, not under Section 235 but under 
Section 186 of the Companies Act, in an unreported case of this 
Court which ultimately went up before their Lordships of the 
Privy Council. Their Lordships’ judgment is reported in the case 
of Hansraj Gupta v. The Official Liquidators, Mussoorie Electric 
Tramway Co., Ltd.° The Bench of this Court, following the pro- 
nouncements in the earlier decisions, while dealing with an appli- 
cation under Sec. 235 of the Act, had come to the conclusion that 
the application made was not barred by time inasmuch as limitation 
had not begun to run till the liquidation proceedings started. 
Their Lordships did not agree with this view and dismissed the 
application. 

No doubt the decision was under Section 186 of the Com- 
panies Act and not under Section 235 which we have to consider. 
But certain principles laid down by their Lordships appear to me to 
be of equal application. In the first place, their Lordships referred 
to the English law and pointed out that the Indian section which 
had been borrowed verbatim from the English section had an ances- 
tral history. In Hansraj Gupta’s case their Lordships remarked: 

Three features of the section call for notice: (1) it is concerned 
only with moneys due from a contributory, other than money 
payable by virtue of a call in pursuance of the Act. A debtor 
who is not a cantributory is untouched by it. Moneys due from 
him are recoverable only by suit in the company’s name: (2) it is 
a section which creates a special procedure for obtaining payment 
of moneys; it is not a section which purports to create a foundation 
upon which to base a claim for payment. It creates no right. 
(3) The power of the Court to order payment is discretionary. It 
may refuse to act under the section, leaving the liquidator to sue 
in the name of the company and it will readily take that course 
in any case in which it is made apparent that the respondent under 
this procedure, if continued, would be deprived of some defence 
or answer open to him in a suit for the same moneys. - 


The implications of these observations would be considered 
°” [1933] A L. J. 175 
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when I come to consider the provisions of Section 235. It may be - Cra 
pointed out at this stage that their Lordships went on to observe —— 
that the old Section 101 of the English Act of 1862 corresponding - ee 
to Section 186 of the Indian Act had been judicially interpreted Sima Lat 
and administered in accordance with the views expressed in v. 
Stringers case, namely, that the section is one which provides he a 
summary proceedings against contributories to avoid proceedings 
in different Courts and to permit a single proceeding in the wind- Sslsimen, C. J. 
ing- up Court—but 
In those summary proceedings every objection is just as open to 
the person sought to be charged as it would have been if a bill had 
been filed. 
Their Lordships thought that the position in this respect in 
India is the same as in England. 
It may, in this connection, be noted out that Stringers case”? 
arose out of an application filed against the directors of the com- 
pany for misfeasance on account of certain improper payments of 
dividends which had been made by the managing director out ot 
the capital of the company. ‘The case fell both under Section 101 
and under Section 165 of the English Act corresponding to Sections 
t86 and 235 of the Indian Act. In the course of his observation 
Sir C. J. Selwyn, L. J., at page 483, referred to the case of Car- 
penter v. Weiss in which Sir James Parker in a case, where the 
` directors had employed moneys belonging to the company in pur- 
chasing the shares of the company itself and had been proceeded 
against in a summary way, had allowed the application. Sir C. H. 
Selwyn, L. J., at page 484, remarked: 
That case appears to me to be of importance in two respects, 
first, as shewing the clear opinion of so eminent a Judge as Sir 
James Parker, that in such a case the Master had jurisdiction with- 
out any bill being filed; and, secondly, that in those summary pro- 
ceedings every objection is just as open to the person sought to be 
charged as it would have been if a bill had been filed. 
It is this observation which has been quoted by their Lord- 
ships of the Privy Council in Hansraj Gupta’s case. The obser- 
yation was made in a case to which Section 165 of the English Act 
applied and their Lordships adopted the same principles in a case 
under Section 186 of the Indian Act which arose before their 
Lordships. This alone is sufficient to indicate that the principles 
intended to be laid down by their Lordships of the Privy Council 
are not so narrow as to be limited to the provisions of Section 186 
only. 
It is not necessary to examine the cases of the English Courts 
as we are not really concerned with the opinion which has pre- 
vailed in England; but it may be convenient to point out that in 
the latest English case which has been brought to our notice, 
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namely, in re City Equitable Fire Insurance Company Ltd., the 
view has been expressed by all the learned Judges that the English 
section lays down and prescribes a special procedure and does not 
create any new right. Pollak, M. R. with reference to Section 
215, which corresponds to Section 235 of the Indian Act, re- 
marked: 

I desire to say, though this is not the first time that this has 
been said, that that section deals only with procedure and does 
not give any new rights. It provides a summary mode of enforc- 
ing existing rights. 

The learned Judge then pointed out that this was abundantly 
clear from a string of authorities in the English Courts. He also 
quoted the words of Lord Macnaghten in the case of Cavendish 
Bentinck v. Fenn” that 

that section creates no new offence, and . .. it gives no new 
rights, but only provides a summary and efficient remedy in 
respect of rights which apart from that section might have been 
vindicated either at law or in equity. 

He did not at all quote the remarks of Lord Herschell in the 
same case which were somewhat differently worded. Warrington, 
L. J., at page 526, observed: _ 

I need not read it (Section 215) again, it has been read very 
often, and it has already been accepted as stating, and accurately 
stating, what was the settled law with regard to the construc-’ 
tion of the section corresponding to Section 115 of the present | 
Act. 

and he also quoted an extract from the speech of Lord Macnaghten 
in Cavendish Bentinck’s case. Sargant, L. J., at page 527, also re- 
ferred to Cavendish Bentinck v. Fenn and remarked that 
that conclusively established that Section 215 of the Companies 
Act is a procedure section only, and merely provides a 
remedy for enforcing such liabilities as might be enforced by the 
company itself, or by its liquidator by means of an ordinary 
action. 

I take it that this is the view which prevails in England on 
the section corresponding to Section 235 of the Indian Act. As 
the languages of the two sections are almost identical, I would 
hesitate very much to depart from the view expressed. by such 
eminent learned Judges in England who have had great experience 
of company law unless there was something internal in the section 
itself which would justify its interpretation in a different Way. 

If Section 235 is a procedure section only then the remark 
of their Lordships of the Privy Council that it is not a section which 
purports to create a foundation upon which to base a claim for 
payment would be equally applicable; similarly the power of the 
court to make the order for payment is discretionary and it is in 
its option to refuse to act under the section, leaving the Party to 

1 11925] Ch. Div. at 507 712 A. C. 652 at 669 
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sue in the name of the company separately and it may be ready to 
take such a course if it is convinced that the procedure under the 
section would be to deprive the opposite party of some defence or 
answer open to him in a regular suit. Comparing the language 
of the other three sections, namely, 156, 186 and 235, one thing is 
remarkable. Not only the marginal note to Section 156 which 
shows that the section deals with the liability of contributories, 
` but the language of that section imposes a statutory liability under 
the Act on contributories and lays down that every person and 
past member shall be liable to contribute to the assets of the com- 
pany etc., in a certain contingency. As against these Sections 186 
' and 235, which have the marginal notes ‘power to order payment’ 
deal with the power of the Court to make the order, the difference 
being that although in Section 186 there is no restriction that the 
order can be made only on the application made by a particular 
class of persons, Section 235 contains such a restriction. But both 
these sections empower the Court to make an order against the 
person complained against and neither of them profess to confer 
a new right on the person applying. Section 235 merely says: 
The Court may, on the application of the liquidator, or of any 
creditor or contributory, examine into the conduct of the pro- 
motor, director, manager, liquidator or officer and compel him 
: to’ pay or restore the money etc. 
It really gives a discretion to the Court to make ihe order; but 
the significance of ‘the expression ‘on the application of the liqui- 
dator’ is to restrict the power of the Court so as to prevent it 
from proceeding sso motu without any application before it. Be- 
fore the Court should start an investigation, there should be some 
person before it who would be ultimately responsible for the costs 
in case the application does not succeed; whereas in a proceeding 
under Section 186 the contributories are already on the register 
and it is known how much they have paid and how much they 
have not paid and an elaborate investigation of the kind required 
under Section 235 is therefore not called for merely because the 
section says ‘on the application of the Liquidator’. I do not 
construe it to mean that it creates a new right in the liquidator, 
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creditor. or contributory. Even if one were to say that such a’ 


right is created, the right would be confined to applying to the 
Court and not to get the relief asked for. Indeed, the application 
can be made only in the interest of all persons concerned, namely, 
the entire body of creditors and contributories and must be made 
in the interest and for the benefit of the entire company and 
persons interested in it. When the liquidator applies he cannot 
bé applying in his own-right and for his own interest. When a 
creditor or-contributory applies, he cannot hope to get an order 
- in his own favour personally or necessarily- to get a share in the 

amount if realised. The object of the application is to maké the 
153 
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person liable to refund; restore or pay the amount due from him, 
which would go into the common funds and would be available 
for distribution among the persons entitled, and it may well turn 
out that -the person applying does not get any share out of the 
amount so reali 


The restriction, that the court should proceed only on an 
application of the persons named, in my opinion, implies that the 
court should not move in the matter of itself. The application is 
merely for the purpose of inviting the attention of the court to the 
alleged wrongful act and to show that there is a prima facie case 
for inquiry. There is no absolute right in the persons named 
therein to enforce the liability of the person complained against 
or to recover anything for themselves. The matter is purely dis- 
cretionary. If the court has a discretion to examine into the con- 
duct of the person complained against or not, it would follow that 
there cannot be any right created by the section in favour of the 
applicant to get the relief sought for. ‘The application is in the 
nature of bringing the matter to the notice of the court and draw- 
ing its attention to the irregularities or misconduct. 


If Sub-section (1) had stood by itself and we had not Sub- ` 
section (3) added to this section, the result would have been similar 
to what was pointed out by their Lordships of the Privy Council 
in Hansraj Gupta’s case which was under Section 186 of the Act. 
The only matter before the court being a proceeding arising out of 
an application, the Articles of the Limitation Act which are applic- 
able to suits would have been wholly inapplicable and could not 
have created any bar. Similarly in view of the course of decisions 
in India, the applicability of Article 181 would have been equally 
doubtful. It has been held that in view of the fact that all the 
preceding Articles apply to applications made under the Code of 
Civil Procedure, Article 181 also applies to other applications under 
the same Code, i.e., the application contemplated therein is ejusdem 
generis with the other applications which are specially specified. 
In this view of the matter even Article 181 would not have applied, 
and, of course, none of the other special Articles would have been 
applicable. The result would have been that there would perhaps 
be no limitation at all.. Then the observation of their Lordships 
that the well established practice that the court should not exercise 
its discretion but readily take the course of leaving the applicant 
to seek his remedy independently so as not to deprive the opposite 
party of some defence or answer open to him in a suit, would have 
applied with full force. l 

The Legislature has, however, expressly added Sub-section 
(3) which makes the Limitation Act applicable to an application 
under the section as if such application were a suit- The object 
obviously is to preserve the right of defence under the Limitation 
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Act and also to make. it clear that the Articles of Limitation Act Gm 
which apply to applications are irrelevant. It seems tome thatthe “7 
addition of the sub-section emphasizes the view that there is no ute 
fresh start for purposes of limitation, but that the Limitation Act Stu Lat 
continues to be applicable, the only difference being that the pro- |, * on 
ceeding must be deemed to have been started as if a suit were wis Co. 
filed and not as if a mere application had been persented. 

No doubt the words “money due” occurring in Section 186 
do not find place in Section 235. But the effect of the addition 
of Sub-section (3) is to preserve the rules of Hmitation, and more 
than counterbalances the omission. - i 

It has been contended on behalf of the liquidator by his learned 
counsel that this section gives a right to the liquidator to apply 
and inasmuch as the application is to be treated as a suit, the liqui- 
dator must of necessity be considered to be the plaintiff suing in 
his own right and not on behalf of the Company, and that, there- 
fore, the appropriate Article of the Limitation Act which would 
be applicable would be one which would apply to the liquidator 
suing in his own personal right. But this contention cannot be 
accepted. l l 

The learned counsel for the liquidator has urged that Sub- 
section (3) must mean as if such application were a suit filed by the 
applicant in bis own right. Those words are not in the section, 
and it is not appropriate to interpolate them. ‘The ‘sub-section 
does not mean that the application must be in the form of a plaint 
or that it should be registered as a plaint. All that it says is that 
when an ordinary application contemplated by that sub-section is 
filed, the law of limitation applicable to it would be the same as if 
a suit were filed. It does not necessarily mean that such a suit 

should be filed by the applicant in his own personal right. 

I think Section 235 must be read consistently with the other 
provisions in the same Act. Under Section 179 an official liqui- 
dator is empowered with the sanction of the court to institute or 
defend any suit or prosecution or other legal proceeding, civil or 
criminal, in the name and on behalf of the Company. It is also 
obvious that as no property vests in the official liquidator, he has 
no personal right to move in the matter. His power to sue in 
the name and on behalf of the Company is conferred upon him 
by Section 179 of the Act. “It, therefore, follows that whatever 
suit he files or whatever legal proceeding, civil or criminal, he takes, 
he must take it in the name and on behalf of the Company. No 
doubt the liquidator is an officer of the court, having been appointed 
by the court, and he is under the direction and control of the 
court. But when a proceeding is started by him, that proceeding 
is not initiated in his personal capacity but in the name and on 
" behalf of the Company, and it must be deemed as if the proceed- 
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Crm ing is being continued not only in the interest of the Company 
——~ but actually by the Company through its liquidator. 
i The fact that the present liquidator can file an application 
Smau Ian. against a past liquidator also shows that the application must be 
| U. P Og deemed to be in the interest of and on behalf of the Company 
" . Murs Co, and not in his personal right or capacity. There is no right in a 
en ay liquidator as against a previous liquidator who has retired. No 
doubt under Section 235 persons other than the liquidator, namely, 
a creditor or a contributory also can apply. But, in my opinion, 
similar considerations apply to these applicants as well. ‘There is 
no right conferred upon them to start a fresh proceeding in their 
own right and to get any relief for themselves. They merely 
moved the machinery of the court by filing an application. The 
purport of the application is to make persons liable to repay money 
or restore property to the Company, so that it may go into the 
common fund. It is obviously a representative application filed 
on behalf of a class of persons. If a creditor files it, it is certainly 
for the benefit and interest of all the creditors; and similarly if 
a contributory files it, it is obviously in the interest and for the 
benefit of the entire body of contributories. None of them seeks - 
to enforce any personal remedy or obtain any exclusive benefit. 
It has been argued that as there is no independent right in a 
creditor, or for the matter of that even in a share-holder, to insti- 
tute a regular suit independently of his right to apply under Sec- 
tion 235, the section must create a new right and confer it upon 
these persons. But the same argument could be advanced in res- 
pect of the provisions of the corresponding section in the English 
Act. No case has been yet brought to our notice which has ex- 
pressly laid down that even in exceptional circumstances a share- 
holder cannot maintain a regular suit. Indeed, it is possible to 
conceive of cases where there is collusion among directors, and a 
share-holder may bring a suit against a person responsible against 
whom the directors are not proceeding. It is more difficult to 
conceive of cases filed by a creditor. But in the view which I take 
of this section, I am of opinion that no new right is created in either 
of these three classes of persons, and the application filed by any 
5 of them is filed to the court for the purpose of drawing its attention 
to the matter complained against and starting an inquiry in the 
course of the winding-up proceedings. The person against whom 
- a proceeding is started is entitled to set up a defence of limitation 
and would be protected if he can satisfy the court that if a regular 
suit had been instituted against him by the person entitled to sue 
he would have had a good defence of limitation. He is fully 
protected in such a case. There would no longer be any option 
for the court to make or refuse to make an order against-him. ‘The 
application must be dismissed. .The aa of the sub-section is . 
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apparently to preserve ‘the right of the person against whom an 
application’ is made which would be‘open to him in a regular suit 
under the Indian Limitation Act. The learned counsel for the 
liquidator then argued that even if in one sense no new right be 
held to have been created by Section 235, nevertheless the section 
necessarily gives a fresh start. to the liquidator, creditor and contri- 
butory, because they have a right to file an application under this 


section and that right cannot be exercised till the liquidation pro- 


ceedings have started. It seems to me that only when a new right 
is really created by this section, that there can be a new start for 
the purposes of limitation. But if no new right has been created 
at all, and only a summary procedure has been prescribed and a new 
forum has been created to which recourse may be had, then there 
is not necessarily a new start for purposes of limitation. If one 
were to concede that a new right is created resulting in a new start 
for purposes of limitation, the result would be that every applicant 
may have a fresh and a different starting point. For instance, 
there may be thousands of contributories in a Company and if 
under the Articles of Association the relation of principal and agent 
is created between all the share-holders on one side and-the manag- 
ing agents or directors on the other, the agency would continue and 
only terminate with the liquidation proceedings. A suit brought 
by a share-holder against a director or a managing agent may not 
well in such a case be one filed under Article 90 of the Limitation 
Act in which case the time would begin to run from ‘the date when 
the neglect or misconduct complained against became known to 
the plaintiff. If out of thousands of contributories some come to 
know of it on one day and others come to know of it on other 
days, the starting point of limitation will vary according to the 
personality of the contributory who applies to the court. It seems 
to me that such a view will lead to an impossible result. No doubt 
in certain special Articles of the Limitation Act the status of the 
plaintiff as distinct from his personality- is an important factor. 
But ordinarily the rules of limitation are for the protection of the 
defendant and they vary according to the nature of the suit that 
is instituted and the relief sought against the defendant. 

` Then again, if every contributory has a new right created in 
his favour under this Act there would be no bar to successive appli- 
cations being filed time out of number against the same director by 
various contributories. No doubt the court has a discretion to 
refuse such an application, but-each contributory may come for- 
ward with the allegation that some evidence which might have 
been forthcoming was not produced on the previous occasion, and 
‘the court may have to yield and start a fresh inquiry resulting in 
an unnecessary harassment of the person complained against. Nor 
~ would it be unlikely that, when one liquidator. has died, retired 
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‘Cm or resigned and another liquidator is appointed, he may start a 
—.,, fresh proceeding, although the previous liquidator had failed. It 
—._—sw seems to me that the application contemplated in Section 235 is 
Smau Lat one filed really on behalf of the Company and not in the exercise 
U.P on OF any new right conferred upon the applicant. The responsibi- 
Murs Co, lity for the payment of costs in case of failure would, of course, 
` — le on the person who moved the court in the first instance. But 
Ssleimes, C. J. the mere fact, that the section requires that the court can proceed 
only on application so made, does not necessarily imply that the 
application made is made in the exercise of the personal right of 
the applicant. This.section allows proceedings to be taken not only 
against a director, past or present, or manager, but also against 
officers of the Company. - If the view advocated for by the learned - 
-counsel for the liquidator were accepted, a transaction which is 
many many years old may be re-opened, and people, who have 
ceased to have any connection with the Company, may be brought 
in again and asked to explain their conduct and justify it after 
the lapse of a large number of years. No doubt in special cases 
the court has discretion to refuse to inquire into a stale claim. 
-But if a court is determined tọ brush aside all considerations of 
limitation, there would be nothing to prevent it from calling upon: 
such persons to vindicate their conduct in respect of matters which - 
took place long long ago. Had the intention of the Legislature 
been to give a power to the court, if it so decides to re-open old 
questions, there would have been no necessity to add Sub-section 
(3) init. It would have been quite sufficient to say that the court 
may, when it considers fit, investigate into the conduct of the per- 
sons complained against. es i i 
It may be pointed out that if a new right were created in 
favour of a liquidator and if it were a personal right and the appli- 
cation made by the liquidator were in his own right and not on 
behalf of the Company, then it would follow logically that 2 new 
liquidator recently appointed would have a fresh start for purposes 
of limitation and that successive liquidators would have successive 
starts and, if the court were determined to re-open an old question, 
it could ignore all rules of limitation and give a fresh start in favour 
of the Company by appointing a new liquidator. I do not imagine: 
that such a result could ever have been contemplated by the Legis- - 
lature. There is nothing in the’section which compels me to depart -. 
from the view which has been taken of the corresponding section- : - 
in the English cases and nothing which compels me to hold that in | 
essence Section 235 is different from Section 186 and that, although 
there can be no fresh start for purposes of limitation for an appli- 
cation under Section 186, there is such a fresh start in the case of 
an application under Section 235. . 
The position then being that the law of limitation remains ~ 
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unaffected by the starting of liquidation proceedings, it follows Gm 
that once limitation has begun to run against a person it would ~~ 
not cease to run merely because a liquidation order has been passed. = 
The article of the Limitation Act which would have been applicable Smau Lat 
to a suit before the liquidation proceedings started would continue * 
to be applicable and the defendant could be entitled to set up a ae S 
plea of limitation based on that Article. — 
Some stress was laid by Walsh, J. on the impracticability of S=hass, C. J. 
this view, as in his opinion such a view would render Section 235 
almost a nullity. But there seems to be really no practical difh- 
culties. If there is a cause of action against any one other tham 
the Board of Directors, it is the duty of the latter to bring a suit 
within the prescribed time from the date of such cause of action. 
I£ such a director omits to sue, then the share-holders or creditors 
cannot claim to have an` extended period of limitation, unless the 
appropriate Article entitles them to count from the date of know- 
Jedge or unless fraud concealing the knowledge extends the period. 
The same remarks apply to acts committed by past managing 
agents. In the case of the present managing agents it may well 
be said that their agency does not terminate till the liquidation 
proceedings are started. It is the duty of the liquidator as well 
. as the share-holders and. creditors to act promptly and discover | 
acts of misconduct and seek relief forthwith. If they allow the 
opportunity to pass away, they. have themselves to thank for. 
Similarly in the case of past directors it is the duty of the present 
directors to proceed inasmuch as they represent the Company. 
In the case of the present directors, even if they be not considered 
to be trustees, they may well be agents of the share-holders and 
time may not begin to run against them till this agency terminates 
or knowledge is brought home to liquidators and share-holders. 
1 do not see that there is any particular hardship or impracticabi- 
lity in holding that the law of limitation has been left altogether 
unaltered by the provisions of Section 235. | 
The question what should be the starting point for purposes 
of limitation would, of course, depend on the particular Article 
which applies to the facts of that case. It cannot be laid down 
broadly that no other special Article can ever apply and only 
` Article 120 would apply. . 
=- Creditors and contributories existed before the Company 


1933 


7 cime into liquidation. The liquidator- is, of course, a person who 


. "comes -into existence after the liquidation. If a suit could have 
been brought by the Company against the opposite party, then the 
Article of limitation, in my opinion, applicable to such a suit would 
continue to be applicable even if instead of filing a suit the liqui- 
dator. files an application under Section 235. If a different kind 
of sùit could have been brought by a creditor or contributory, with- 
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out in any way saying that it can be brought, then the particular 
Article applicable would continue, in my opinion, to be applicable 
even before the suit. No change is brought about in consequence 
of the winding-up proceedings. It would follow that if the suit 
brought in a regular court was of such a nature as to make Article 
36 or Article 90 or even Articles 115 or,116 applicable, then in the 
face of these special Articles the residuary Article 120 would not 
apply. But if in such a suit no special Article is applicable, then 
one will have to fall back on Article 120. Of course, the starting 
points of limitation under these Articles would be different. In 
the case of Article 36, time begins to run when the malfeasance, 
misfeasance or nonfeasance takes place. Under Article 90 time 
begins to run when the neglect or misconduct becomes known to 
the plaintiff; under Articles 115 and 116,-when the contract is 
broken or the breach in respect of which the suit is instituted 
occurs. Under Article 120, limitation begins to run from the date 
when the right to sue accrues. In the view that I have taken of 
Section 235 that there is no mew right created in favour of the 
applicant, the right to sue does not accrue only when the liquidation 
proceedings start, but the right to sue would accrue when it would 
have accrued if a regular suit were instituted by the person entitled 


to institute such suits before the liquidation proceedings began.’ . 


It is, therefore, obvious that it does not necessarily follow that the 
right to sue cannot accrue under Article 120 earlier than the date 
of the liquidation proceedings. 

In this connection I must point out that the learned counsel 
for the liquidator has laid great stress on the observation of their 
Lordships of the Privy Council in Hansraj Gupta’s case at page 184 
that even if Article 181 does apply to the application under Sec- 


-tion 186, the period of limitation prescribed by that Article is three 


years from the time when the right to apply accrued which time 
would not be earlier than the date of the winding-up order. ‘That 
observation is obviously intended to mean that if there were a 
new right to apply under Article 181, that right, of course, would. 
not have accrued earlier than the date when the person applying 
could have made the application. It may also be pointed out’that 
out of the Articles in the Limitation Act applicable to applications 
there is none which can apply to an application under Section 186 
except Article 181; whereas there are numerous Articles prescribed 
for suits which may apply to a suit against directors, contributéries,” 7 -- 
managers etc., contemplated by Section 235, which are other.than - 
Article 120. 3 
It, therefore, seems to me that although the recent case decided - . 
by their Lordships of the Privy Council was a case under Section 
186 of the Act, the principles laid down therein are of equal appli- - 
cation to Section 235, and, therefore, in one sense it may be said 
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that by implication the cáses of this Court have been overruled. Cwn 
But even assuming that those cases have not by implication been ~~ 
overruled, it seems to me that the principles laid down therein com- 2 
pel me to put a similar interpretation on Section 235 as was put Smam Lar 
by their Lordships of the Privy Council on Section 186. I must 
hold that this section does not create any foundation upon which ee ra 
a claim for payment of money can be based and that it creates = —— 
no new rights and that the power of the court is discretionary and semen C: J 
it may leave the applicant to seek his remedy by a regular suit, and 

it would readily take that course in case it is apparent that the 
procedure under that section as continued would deprive the opposite 

party of some defence or answer open to him in a regular suit. I 

must accordingly hold that there is no fresh start for purposes of 

limitation necessarily beginning from the date of the liquidation 
proceedings, but that the appropriate Article applicable to a suit of 

the nature of the relief claimed in the application would continue 

to be applicable. 


I, therefore, think that in view of the light thrown on the 
proper interpretation to be put on the sections of the Companies 
Act by their Lordships of the Privy Council in the recent case, the 
view of this Court, so far as it laid down that there is a fresh start 
of limitation, is no longer good law. But the view of this Court 
in the cases cited above, for the reasons mentioned therein that 
Articles 36, 115 and 116 were not applicable to the cases before 
the learned Judges, was perfectly sound, and in those cases no other 

_ Article but Article 120 was applicable. I, of course, do not m 

to deny that there cannot be other cases to which special Articles 
may apply. J am glad to find that this view is in accord with the 
opinion expressed by the Bombay High Court in Govind Narayan 
Kakade v. Rangnath Gopal Rajopadhye. They have agreed with 
the Lahore High Court so far as not to give the applicants a fresh 
starting point, but have agreed with this Court as regards the 
applicability of Article 120 in the cases of the type before them. 
"The above is my answer to the question of limitation referred 
to us. 

MuKERJI, J.—I have'the misfortune to differ from my learned Mukerji, J. 
colleagues. : 

. - This is a reference to a Full Bench, and it has arisen out of 

an appeal filed by the opposite party in a misfeasance application 

“> ‘initiated against him by the official liquidator of the U. P. Oil Mills 

' Company Ltd., in liquidation. The learned Company Judge has 

_. ‘allowed the application in part and an appeal has been filed by 
Mr. Shyam Lal J. Dewan. - 

The point before the Full Bench is one of limitation. The 
plea of limitation was not urged in the court below and was not 
urged as one of the grounds of appeal in this Court. But in view 
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of a certain recent decision of their Lordships of the Privy Council 
to be noticed later on, a plea of limitation was taken, and the 
learned counsel for the appellant has been heard on that plea. 

In two cases decided in this Court it was held that the mis- 
feasance application under Section 235 is governed by Article 120 
of the Limitation Act and the starting point of limitation is the 
appointment of the official liquidator. To both these decisions 
I happened to be a party. The- earlier decision is In the matter 
of the Union Bank Lid., Allahabad and the later decision is un- 
reported and will be found in the case of Official Liquidator of 
Jaunpur Sugar Factory v. Bibari and Co. 


I have heard the learned counsel for the appellant at length 
and had the benefit of discussion on his part ot the recent Privy 
Council judgment in Hansraj Gupta v. The Official Liquidators 
of the Debra Dun Mussoorie Electric Tramway Company Ltd. 
Having regard to certain remarks to be noticed later on, contained 
in the judgment of the Privy Council, I shall have to modify my 
opinion to this extent that the starting point of limitation would 
be not the appointment of the receiver but the date of the wind- 
ing-up order. I will give my reasons later on. Otherwise, I am 
afraid, I must fully adhere to the opinion I expressed in those two 
cases, 

- As in the latter case, which is unreported, I had had the ad- 
vantage of hearing a very eminent counsel, who is now occupying 
a seat on the Bench of this Court, and as I wrote a longish judgment 
dealing with all the English cases and Indian cases cited before me, 
I do not propose to go over the same grounds again. What I pro- 
pose to do is to append as a part of my this judgment an extract 
{rom the aforesaid judgment, as it is not reported. 

I will only consider the Privy Council case and such fresh and 
Dew arguments as have been adduced before us. 

I will start with the Privy Council decision. In the case which 
may shortly be described as Hansraj Gupta’s case the official liqui- 
dator for the Company in liquidation claimed certain sums of money 
which were, undoubtedly, on the findings of the Privy Council 
itself, due to the Company from a contributory by an application 
to the Company Judge under Section 186 of the Indian Com- 
panies Act. The application was heard by two Judges including 
myself and it was allowed partially. The contributory against 
whom the application had been made for monies due to the Com- 
pany appealed to their Lordships of the Privy Council and their 
Lordships came to the conclusion that the interpretation put by 
the Judges of this Court on Section 186 was not right. Their 
Lordships of the Privy Council laid down on a construction of the 
words “money due from him (contributory) to the Company” 
meant that the money was due to the Company and could have 
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been recovered by the Company by an ordinary suit instituted in 
a court of ordinary jurisdiction. Their Lordships relied on the 
interpretation, put in England on the corresponding English statute 
and especially on what is known as the Stringer’s case. 

I am of opinion that this decision of the Privy Council does 
not in any way bear on the question which we have to decide. 

In the Stringer’s case the main point for decision was whe- 
ther an application for recovery of money could lie and whether, 
in a summary way, an order could be -passed for recovery of the 
money. The learned Judge, who heard the application, in the 


first instance, was of opinion that the remedy of the liquidator lay. 


by a suit and not by an application. In appeal the question was 
whether an application was a proper remedy and in deciding that 
it was, the following remarks were made:— 
In those summary proceedings every objection is just as open 
to the person sought to be charged as it would have been if a 
bill had been filed. - : 

Their Lordships pointed out that if a suit had been filed on 
behalf of and in the name of the Company by the official liquidators 
against Hansraj Gupta, Hansraj Gupta would have had a defence 
by way of limitation, and, therefore, the Judges of the High Court 


were not right in holding that there was no question of limitation 


after the winding-up order had been made provided that the claim 
was not barred at the date of the winding-up order. 

Beyond this, the decision of their Lordships’ judgment does 
not go. It is true that in dealing with the section corresponding 
to Section 186 of the Indian Companies Act, their Lordships said 
that three things were certain, on the decisions given in England, 
one being that the section created only a special procedure, and it 
was not a section which purported to create a foundation upon 
which to base a claim for payment. In other words, it created no 
new rights. It is argued that -similarly Section 235 did not create 
any new rights. 

To the question how far any new rights were created by Sec- 
tion 235 of the Indian Companies Act and what is the decision of 
the English courts on the question of new rights given on the 
English section, I will not add a single word, because I have dealt 
with the point at length in the judgment, an extract from which 
will be appended as a part of this judgment. I have tried to show, 
that the words ‘created no new rights’ were used in connection with 
the particular facts of the cases, and the English cases never consi- 
- dered the language of the section which corresponds to Section 235 

of the Indian Companies Act, in order to decide a question of 
limitation. 


All that the case of Hansraj Gupta lays down is that where a. 


defence is open to the defendant, the person against whom the 
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liquidator is proceeding, if a suit had been instituted against him 
by the Company, those defences should be still open to him in an 
application to the court to recover money due to the Company, - 
by the official liquidator. A somewhat similar rule has been pro- 
vided for by the Legislature in Section 235 of the Indian Act. By 
Sub-section (3) the Indian Act lays down:— 

The Indian Limitation Act 1908 shall apply to an application 

under this section as if such application were a suit. 

Although there was no such provision under Section 186 of 
the Indian Act, their Lordships by their decision laid down that 
the rule of limitation would still apply. Supposing, therefore, that 
the decision of their Lordships of the Privy Council applies, all 
that can be said is that, in the application out of which this appeal 
has arisen, the appellant Shyam Lal should not be deprived of his 
right to plead limitation. This is conceded on all hands. The only 
question is “What would be the rule of limitation applicable?”. 
If this view be correct, the decision of their Lordships of the Privy | 
Council does not make the point at all clear, for the simple reason 
that their Lordships weré not dealing with the question of limitation 
applicable to Section 235, Indian Companies Act. 

If I have understood the learned counsel for the appellant 
clearly, he wants that we should read the following words at the 
end of Sub-section (3), Section 235, namely, “and it was a suit 
in the name and on behalf of the Company”. ‘Thus the entire 
Sub-section, according to the argument of the learned counsel for 
the appellant, should be read as follows:— 

(3) The Indian Limitation Act 1908 shall apply to an appli- 
cation under this section as if such application were a suit and 
2 surt in the name and on behalf of the Company. 
1 will notice his arguments in detail and try to find out whether 
there can be any justification for such an addition. Ordinarily, I 
may point out, it is against all cannons of interpretations to read 
additional words in an enactment of the Legislature. / 

The argument of the learned counsel for the appellant is this. 
Section 235 is only a provision prescribing a procedure and is a 
procedure in addition to the remedy which is open to the applicant 
by way of suit. He argued that it was open to the liquidator to 
bring a suit and his remedy was not confined to ‘an application 
under Section 235. This may be the case with the liquidator, but 
what about the “creditor” and the “contributory?”. Could a cre- 
ditor, independently of Section 235, bring a suit in a court of 
ordinary jurisdiction against the present appellant, Shyam Lal, who 
is ‘alleged to have been one of the partners of the firm of managing 
agents who, it is said, mismanaged the Company and caused a loss 
to it? Could, again, a single contributory bring a suit for the 


„same relief? No‘ authority has been produced before us to show 


that such suity could be maintained on behalf of a creditor or a 
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contributory. It is clear, therefore, that Section 235 gives special 
rights to a creditor and to a contributory, which would not exist 
but for this provision. 

Again, we have to read the provision of a law in order to find 
out what the law means. Section 235 begins with these words: 
“Where, in the course of winding up a company, it appears”. 
What has to appear is to appear in the course of winding up. A 
matter may have “appeared” to a man who is a contributory in 
liquidation before the winding up started, but he-could not have 
made an application before the Company Judge and he could not 
bave filed a suit in a court of ordinary jurisdiction. The condition 
precedent to the application of Section 235 is that the matter which 
is to be adjudicated on has to appear in the course of winding up. 
Again one of the persons, who may be proceeded against by a mis- 
feasance suit, is a liquidator. The argument of the learned counsel 
for the appellant has been that where a suit by the Company would 
be barred against his client, an application by the liquidator under 
Section 235 should be held to be barred. But where a subsequent 
liquidator wants to proceed against an earlier liquidator for mis- 
feasance, can it be said that the Company could have brought a 
suit for similar relief. ‘There was no liquidator in existence when 
the Company was in action, and, therefore, it is impossible to say 
that the liquidator proceeded against could plead that the suit 
would be barred if the suit on behalf of the Company would have 
been barred. 

Further there is a word of great importance in Sub-section 
(3) which has been overlooked. It is the word “such”. The 
Sub-section says that the Indian Limitation Act shall apply to an 
application under this section as if such application were a suit. 
Now, “such application” can only mean an application by thé 
“creditor”, or “contributory” or ‘liquidator’. Therefore, the plaint- 
iff, for the purposes of this suit, must be the applicant and not 
the Company. There may be an application by the creditor; there 
may be an application by the contributory; there may be an appli- 
cation by the liquidator. In each case it is the creditor or the 
contributory or the liquidator who is to figure as the plaintiff and 
not the company. 

There is yet another answer to the arguments of the learned 
counsel for the appellant. He says that the application is to be 
deemed to be a suit by or on behalf of the Company. As to the 
liquidator, it may be suggested that he is allowed to maintain an 
application or a suit in the name or on behalf of the Company. 
This is stated in Section 179, Clause (ø) of the Indian Companies 
Act. But ‘what about the creditor? What about the contribu- 
tory? Isa creditor entitled to maintain a suit in the name and on 
behalf of the Company? Is a contributory entitled. to maintain 
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a suit in the name and on behalf of the Company? At least I have 
not been able to find any warrant for such a proposition and none 
has been placed before us. The argument is that every one of 
these three is maintaining the application for the benefit of the 
Company. This is undoubtedly true. But what was the neces- 
sity of mentioning the three individuals by name if it was going 
to be an application on behalf of the Company. The persons 
vitally interested are allowed to come before the court and to seek 
its permission to maintain the application. ‘The maintenance of 
the application may involve serious liability on the opposite party, 
and the Legislature thought it fit to give the opposite party the 
benefit of the law of limitation. In England, as I have pointed out 
in my judgment in the unreported case, it was so late as in 1888 
that the trustees were allowed the benefit of the law of limitation. 
From 1623, when the law of limitation was enacted in England, 
the trustees, and among them are included the directors of the Com- 
pany, were never allowed to plead limitation. Now in England the 
trustees are in very favourable circumstances, because by the Act 
of 1888 the period of limitation is six years and the limitation 
starts from the date of the commitment of breach of trust. The 
Indian Law unfortunately for the directors and some others, so far 
as I can see, is different. When the Indian Legislature borrowed 
broadly Sec. 235 of the Indian Act from Sec. 215 of the English 
Act of 1908, they took care to lay down that the Indian Limita- 
tion Act of 1908 would apply. It is possible that the Legislature 
did not care to see what would be the significance of the applica- 
tion of the Indian Limitation Act when it was giving the creditor, 
the contributory and the liquidator a right to make the applica- 
tion. In England it was not necessary to enact the rule as to 
applicability of the law of limitation, because the rule of limitation 
had already been enacted as an independent Act in 1888. But the 
English law as to limitation and the Indian law on the same sub- 
ject are different and it is not open to the Judges to legislate, 
simply because there may be some hard cases. 


A good deal of the argument of the learned counsel for the 
appellant has been based on an alleged hardship on the persons 
proceeded against. It was argued that suppose the promoter left 
the Company thirty years ago yet it would be open to the liquida- 
tor to proceed against him within six years of his appointment. 
This may be so, if the result of the application of the Limitation 
Act of 1908 be such. It may be a misfortune of the promoter, 
but that will not be any reason for our adding the words “and in 
the name and on behalf of the Company”, to the 3rd sub-section 
to Section 235. The Legislature believed that it had given relief 
to the persons to be proceeded against in a misfeasance case by 
saying that it would be open to him to plead limitation. If, as the 


A. L. J. RB. HIGH COURT 1225 


result of judgments of the courts, it is found that the relief is not 
adequate, it would be open to Legislature to step in and to give 
further relief. 

I may point out that it is open to the court to refuse to proceed 
where the claim of the official liquidator or the creditor or the con- 
tributory is stale. In the instance given by Dr. Katju, namely, 
where a promoter has left the Company thirty years ago, the 
court will probably refuse to investigate into the actions of the 
promoters. When the Company had been in solvent circumstances 
for twenty years and nobody thought it fit to proceed against the 
promoters, the Court would be justified in refusing an investiga- 
tion. Then, Section 281 of the Indian Companies Act provides 
some relief in certain cases. However, we cannot interpret the 
statute law on grounds of mere harshness or hard cases, 

Then it was argued that if a contributory or a creditor or a 
liquidator, each comes forward with an application against, say, an 
ex-director, there may be different rules of limitation for different 
applicants, unless they are all treated as representing and applying 
on behalf of the Company. I do not think that any such thing 
follows. In my own judgment in the unreported case, I have 
shown why the several special Articles of the Limitation Act do not 
apply and why Article 120 has to be applied. Now I want to 
examine, Article 120 being applicable, what would be the starting 
point of limitation and whether the starting point should neces- 
sarily be different in the case of different applicants who, according 
to my opinion, are to be treated as plaintiffs in suits, under Sub- 
section (3) of Section 235 of the Indian Companies Act. Under 
Article 120 the starting point of limitation is the date “when 
the right to sue accrues”. Interpreting very similar words used 
in Article 181 of the Limitation Act of 1908, which are “when 
the right: to apply accrues”, their Lordships of the Privy Council 
in Hansraj Gupta’s case remarked as follows:— 

But even 1f Article 181 does apply to it, the period of limitation 
prescribed by that Article is three years from the time when the 
right to apply accrued, which time would be not earlier than the 
date of the winding-up order, March 26, 1926. l 

In the opinion of their Lordships the time when the right to 
apply accrued could not be a date earlier than the date of the 
winding-up order. 

r giving my best considerations to the arguments of the 
learned counsel for the parties, I have come to the opinion, and 
this is slightly different from the opinion I expressed in the earlier 
cases, that the date when the limitation starts is the date of the 
winding-up order and not the date of the appointment of the liqui- 
dator. In the two earlier cases already mentioned—In re Union 
Bonk Lid. and Official Liquidator of Jeunpur Sugar Factory v. 
Bibsri and Co.—no arguments were addressed to me and to 
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my brother Judges as to whether the date of the winding-up 
order was the crucial date or the date of the appointment 
of the liquidator. The point was not in those cases material 
either. Why I should think that the date should be the date 
of the winding-up order is this. When a winding-up order 
is made, it is not necessary for the court to appoint an official 
liquidator. The court may or may not appoint one— (see Section 


- 178, Sub-section (2) of the Indian Companies Act). Where the 


court does not appoint an official liquidator, it would still be open 
to a contributory or to a creditor to come and make an application 
under Section 235. In Article 120 in third column the words are 
“when the right to sue accrues”. This would not mean the right 
‘to sue as it accrues to the individual who is suing, but to him or 
to his predecessor-in-title or to any person generally who would 
be interested in instituting a suit. A right to sue within the mean- 
ing of Section 235, Sub-section (3) of the Indian Companies Act 
would accrue even if there were no liquidators, no creditors and no 
contributories. If this argument be correct, then the date when 
the right to sue accrues is definitely fixed for all possible appli- 
cants. The argument would thus fail that in the case of succes- 
sive liquidators the date when the right to sue accrues would be 
different or the date when the right to sue accrues to a creditor or 
to a contributory may be different from the date when the right _ 
to sue accrues to a liquidator. 2 

I have already spoken at length and I do not wish to pro- 
long my judgment. I am of opinion that the only Article appli- 
cable to an application like the one out of which the appeal before 
us has arisen is Article 120 of the Indian Limitation Act. 

See extract subjoined. 

[The following is the extract from the judgment delivered by 
the Hon’ble Mr. Justice Mukerji in The Official Liquidator of 
Jaunpur Sugar Factory v. Bihari and Co., Mis. Case 119 of 1924, 
decided on June 27, 1930:—] 

The plea of limitation was argued as a preliminary point and 
it has to be decided before the merits can be gone into. 

The contention of Mr. Iqbal Ahmad, the learned counsel 
appearing for Nawab Mohammad Yusuf, is that Article 36 of 
Schedule 1 of the Limitation Act applies to a claim like this and 
the starting point of limitation is the date when “the malfeasance, 
misfeasance or nonfeasance took place”. The learned counsel 
further argues that if Article 36 did not apply, Article 115 oi 
116 of Schedule 1 of the Limitation Act would apply and in 
either case, as more than six years have elapsed between the alleged 
misappropriation and misapplication etc., of the company’s money, 
the application is time-barred. The contention for the official 
liquidator is that Article 120 of the Schedule I of the Limitation 
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Act applies and that the starting point of the limitation being, 
under that article, “when the right to sue accrues”, such right to sue 
could accrue to the liquidator only on the date of his appointment. 
It was further urged on behalf of the official liquidator that if this 
contention be not right, Article 90 of Schedule I would apply in 
so far as Behari & Co. were agents of the company and the start- 
ing point of limitation would be different dates according to the 
dates of the knowledge of the liquidator. 

For the respondent, Nawab Mohammad Yusuf, it has been 
argued that the liquidator can recover only what the Company 
could recover, that Section 235 of the Indian Companies Act 
“creates no new rights” and that it only furnishes a summary 
method of realising what might otherwise have been realised by 
means of a suit. 

Before we proceed to examine the arguments of the learned 
counsel for the respondent, it will be desirable to examine the 
language of the Act. For, it is the language of the Act and the 
language alone that should be our sure guide and it will not do 
to attempt to interpret the language employed by the legislature 
by running to see what anybody has said in respèct of it. 

Section 235 of the Indian Companies Act, so far as it is 
material for our purpose, runs as follows:— $ 

1. Where, in the case of winding-up a company it appears that 
any person who has taken a part in the formation or promotion of 
the Company, or any past or present director, manager or liquidator, 
or any officer of the company, has misapplied, retained or become 
liable or accountable for any money or property of the company 
or been guilty of any misfeasance or breach of trust in relation to 
the company, the-court may, on the application of the liquidator 
or of any creditor or contributory, examine the conduct of the 
promoter, director, manager, liquidator or officer and compel him 
to pay and restore the money or property or any part thereof res- 
pectively, with interest at such rate as the court thinks ft or to 
contribute such sum to the assets of the company by way of 
compensation in respect of the misapplication, retainer, misfeasance 
or breach of trust as the court thinks just. 

3. The Indian Limitation Act, 1908 shall apply to an appli- 
cation under this section, as if such application were a suit. 

It will be noticed that in the particular cases mentioned in 
the section, the liquidator or creditor or a contributory has to make 
an application to the court for investigation into the conduct of 
certain persons connected with the company and the court may 
after such investigation as may be called for, compel the persons 
into whose conduct the court has held an enquiry, to restore money 
or property misappropriated or to contribute such sum to the 
assets of the company by way of compensation as the court thinks 
just. It will be seen that the provision is that the money or pro- 
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perty recovered is not to go to the pocket of any particular indivi- 
dual but is to go to augment the assets of the company. ‘The 
court, naturally, has to be moved in the matter by somebody, as, 
if on an investigation of the conduct of the person who is charged 
with misconduct, it turns out that the charge was false, somebody 
should be responsible for an unnecessary investigation. Thus, the 
provision is that the court is to examine into the conduct on being 
moved by any one or more of three persons, namely, the liquidator 
or a creditor or a contributory. On a plain reading of the section, 
therefore it ought to be abundantly clear that although the legis- 
lature has directed that for the purpose of limitation the application 
of the liquidator or a creditor or a contributory is to be treated as a 
suit, the provision is an extraordinary one and permits not only 
the liquidator who is an officer of the court and whose duty, pri- 
marily, it is to recover the assets of the company and to distribute 
the same, but it also authorises a creditor and a contributory to 
move the court. 

The argument on behalf of the respondent is that in its nature, 
the application under Section 235 is a suit and therefore, if a suit 
by the company to recover money or property be barred by time, 
an application by the liquidator or creditor or contributory should 
also be deemed to be barred by time. There does not seem to be any 
warrant in the language of the Act to suggest that the three persons 
mentioned can recover only where the company could recover and 
not otherwise. It goes without saying that a creditor or a contribu- 
tory is not a representative of the company. An application 
therefore by either of these cannot be called an application (or 2 


suit) by a representative of the company. On an examination of 


the provisions of the Indian Companies Act, it will be found to 
be abundantly clear that a liquidator is in no sense a representa- 
tive of the Company. Section 175 of the Act says as follows:— 
For the purpose of conducting the proceedings in winding-up a 
company and performing such duties in reference thereto as the 
court may impose, the court may appoint a person or persons 

called an official liquidetor or official liquidators. 

If this rule of law defines the position of an official liquidator, 
it is impossible to say that he is a representative of the Company. 
Primarily, an official liquidator is an officer of the court. ‘The 
object of his appointment is the conduct of the proceedings in 
winding-up and further doing such duties with reference to the 
winding-up as the court may impose. Where does then the repre- 
sentative character of the liquidator for the company come in? 
The liquidator looks after the interest of the company and it looks 
after the interest of the creditors of the company. Such a person 
can in no sense be called a representative of the Company. If he 
might be called a representative of the company, he might with 
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equal truth be described as a representative of the creditors of the 
company. Where no liquidator is appointed (see Section 178 (2) ) 
or during any vacancies of such appointment, all the property of 
the company shall be deemed to be in the custody- of the court. 
It will be seen therefore that, primarily, it is the court in whose 
custody the property of a company under liquidation comes and 
it is only by virtue of his being an officer of the court that the official 
liquidator is allowed to take into his custody all the property and 
effects etc., of the company (Section 178, Clause (1)). It will 
be noticed that there is a vast contrast between the position of an 
official liquidator and the position of a receiver in insolvency. In 
the receiver in insolvency,-the property of the insolvent is vested 


(see Section 28 of the Provincial Insolvency Act, 1920). But . 


there is no similar provision in the Indian Companies Act by which 
the property: of a company in liquidation may be vested into the 
official liquidator. It would therefore be wrong to say that the 
official liquidator is a representative of the company. No authority 
would be needed to support this view of the law, but it is inter- 
esting to find that as early as in 1870 Lord Chancellor Hatherley, 
speaking of the English Act from which our Indian Act has been 
copied, said as follows with respect to the position of the official 
liquidator:— 

The official liquidator, who, in that capacity, is bound to 
collect all the assets of the company and distribute them by the 
direction of the court among the creditors is in a position in which 
he may assert rights as against the company and assume a -position 
against the members of- the company which the company itself 
possibly might not be in a position to assert. 

(See Water-bouse v. Jamieson.) ~ It is true that at p. 38 of 
the said report, Lord Westerbury quoted briefly a dictum of Lord 
Cairns, is re Duckworth, namely: l i 

The liquidator represents the creditors only because he represents 
the company and through the company the rights of the creditors 
are to be enforced. 

But this statement, with all respects, is a loose one and is not 
supported, if we take the language strictly, by the provisions of 
the Companies Act, either English or Indian. A creditor’s interest 
is vastly different from the interest of the debtor and indeed 
they are antagonistic. To say that the liquidator represents the 
creditors is to state only a partial truth. Again, to say that the 
official liquidator represents the company is only a partial 
truth. The fact of the matter is that from the very definition 
of an official liquidator, he is neither a representative of 
the company nor a representative of the creditors. He is merely 
an officer of the court appointed by it for the purpose of “effec - 
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tually” conducting the proceedings in winding-up (Section 175, 
Indian Companies Act, 1913). The official liquidator has, by the 
very definition, to perform such duties as the court may impose 
and although he has been given some powers, he can exercise many 
important powers only with the sanction of the court and not 
otherwise (see Section 179, Indian Companies Act). If the official 
liquidator were a representative of the company, surely he would 
not stand in need of the court’s sanction to institute suits on behalf 
of the company or to defend suits on behalf of the company. 

“Thus we find that none of the three persons who has been 
authorised by Section 235 of the Indian Companies Act to move 
the court is a representative of the company. It would follow, 
therefore, without further reasoning, that if a suit by the company 
be time-barred, it should not necessarily follow that a suit by- the 
official liquidator or a creditor or a contributory should necessarily 
be time-barred. 


The rule of limitation is a rule of procedure, a branch of the 


‘Ajective Law and does not either create or extinguish rights, 


except in the case of acquisition of title to immovable property 
by Prescription. Thus, where the recovery of a debt is barred by 
lapse of time, the right to the debt is not extinguished, and if the 
debtor, without being aware of the bar of time pays up, he cannot 
sue the creditor to refund the money to him, on the ground that 
2 claim for recovery of the debt had become time-barred. Thus, 
the liability to pay the debt being there, in particular cases, the 
legislature may think it fit to enact that what would be a bar to 
the company to recover a just debt would not be a bar to the 
liquidator, or the creditor or to the contributory, in what has been 
styled, for the sake of brevity, ‘misfeasance proceedings’. Lord 
Halsbury in his Laws of England (Vol. 19, p. 37, Art. 50) says 


- the same thing about the character of the Rules of-Limitation and 


says that they should be interpreted leniently. 


It is conceded that the Indian Companies Act has provided for 
recovery by the liquidator of calls which could not be enforced by 
the company for lapse of time and that a liquidator may recover 
from contributories debts payable by them to the company, although 
if the company attempted to recover the same, it would be success- 
fully met with a plea of limitation. (See Sections 156 and 186 
of the Indian Companies Act). Thus, it cannot be said that the 
Indian Companies Act did not contemplate making provisions 
for recovery of monies which could not be recovered by the com- 
pany, if it made an attempt todoso. Ona plain reading, therefore, 
of the language of Section 235 the official liquidator’s contention 
would seem to be fully supported by it, namely, the application 
(or suit) by the official liquidator or creditor or contributory is 
entirely independent of considerations which might affect a suit 


-” 
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brought by the company itself. 


This would dispose of the first two contentions of the learned. 


counsel for the respondent, namely, the liquidator is a successor- 
in-title of the company and he can recover only what the company 
itself could recover. 


The next contention of the learned counsel for the respondent 
is that Section 235 “creates no new rights”. The words put into 
a pair of inverted commas have been quoted from several cases in 
which they have been used and to appreciate those words, one 
must look into the cases themselves in which they found expression. 
Three English cases in which these words occur, have been laid 
before us and on an examination of these cases it will be found 
that none of these use the words in the sense in which the learned 
counsel for the respondent would want them to be interpreted. 
The learned counsel for the respondent would read the words, 
“Section 235 creates no new rights” in the sense that the liqui- 
dator and others can enforce their claims under Section 235 only 
as a representative of the company and not by virtue of their 
being official liquidators or creditors or contributories. As I have 
said, an examination of these cases will amply show that the words 


have been used in the English cases only in this sense and this 


sense alone, namely, Section 235 (English Sections 165 of the Act 
of 1862 and 215 of the Act of 1908) does not enable any of the 


applicants (official or creditor or contributory) to recover what ' 


could not be recovered under the general law. In other words, 
~ where there is an act which creates a liability in a director or a 
promotor or a manager and others enumerated in Section 235, 
under the general rule of law, there alone can the official liquidator 
or a creditor or a contributory recover. For example, where an 
act of a director is innocent and his act does not make him liable 
to make any compensation, that director does not become liable 
simply because Section 235 of the Companies Act enables a liqui- 
dator or a creditor or a contributory to make an application under 
that section. By way of illustration, we may give this case. Sup- 
pose a director of a company has built a house for himself. The 
act of the director is entirely innocent and does not make him 
liable for any compensation to the company or to contribute to the 
assets of the company. A liquidator can not apply under Section 
235 to the court for an investigation into the director’s conduct 
and to recover from him any compensation. The simple reason 
is- that by the act mentioned above, the director incurred no liability 
and Section 235 does not create a liability where one did not exist 
from before. ‘The words “create no new rights” were never meant 
to be used in the sense in which the learned counsel for the respon- 
dent wants to utilise them for his own purposes as described above. 


Now we proceed to examine those three English cases in which, 
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the words have been used. The first case in order of time is that 
of In re Canadian Land Reclaiming and Colonising Company— 
Coventry and Dixom’s case. In this case two gentlemen were 
appointed directors and although the number of qualification 

for a director was 100, neither of them subscribed for any, 
shares. The directors acted throughout honestly and it was not 
proved that their acts led to any loss to the Company. Jessel, 


J. M. R. who tried the case in the first instance, at p. 670 found that | 


the two directors were liable to contribute £500 each being the 
value of one hundred shares, to the company, because, in his 
opinion, they were bound to have subscribed for shares of that 
value. On appeal, the learned Master of Rolls was reversed. 
James, Lord Justice, observed: 

It might be very right for the Legislature to declare that where 
there is a qualification prestribed for the office of a director, every 
person acting as a director should be held to have taken the 
number of shares constituting his qualification, but the Legislature 
has not done so. 

- Having said so, the appellate court proceeded to see whether 
any such liability was created by Section 165 (English Act ot 
1862). Then Lord Justice James remarked as follows:— 

I am of opinion that that section does not create any new liabi- 
lity or any new right but only provides a summary mode of enforc- 
ing rights which must otherwise have been enforced by the ordinary 
procedure-of the Courts. 

These words, namely, “Section 165 does not create any new 
liability or any new right” must be read with the facts, in con- 
nection with which they have been used and it would be fraught 
with the greatest danger to take the words out ofthe context and 
treat them as if they are of universal application, capable of being 
applied to any set of facts whatsoever. As we already stated, the 
learned Judges of the appellate court found that the fact that the 
directors had not subscribed to any shares did not entail on them 
any liability to pay for those shares. Baggalley, L. J. at p. 672 
said: 

The circumstances under which these gentlemen accepted office 
as and acted as directors did not involve them in any contract 
whatever to take shares. 

Bramwell, L. J. at p. 673 said: 

To my mind, the liquidator has failed to show any damage at all. 

This case, therefore, is no authority for the contention of the 
learned counsel for the respondent. 

The next case is Bentinck v. Thomas Fenn. ‘This was a case 
in which, speaking briefly, one of the directors sold his interest in 
a property to the company. When the company went into liqui- 
dation, the a Harta sought to recover damages from the vendor 


for having d the property without having disclosed that he was 
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the owner thereof. On the facts it was found that it had not 
been proved that the defendant (Fenn) had not disclosed that he 
was the owner of the property and it was also not proved that the 
price paid was in any way unfair. . It was held that the defendant 
was not liable. It was in connection with these facts that it was 
stated by Lord Macnaghten at p. 669 that Section 165 of the Com- 
panies Act of 1862 (English) 

gives no new rights but only provides a summary and efficient 

remedy in respect of the rights which apart from that section 

might have been vindicated either in law or equity. 

If we read in this very case the judgment of Lord Herschell 
at p. 662, we shall at once see what was the point under considera- 
tion and what was held by the House of Lords. re Lordship 
stated: 

In an action nominal damages may be cee wherever a 
breach of duty is shown, but I certainly do not think that any 
such doctrine can be applied to 165th section. The right which 
165th section gives is not given to the company or the representa- 
uve of the company with whom there is a contract or as towards 
whom there is a duty or as regards whom there is a breach of duty; 
but the right under the 165th section is given to any liquidator or 
any creditor or contributory to the company. Now there is no 
duty or breach of duty to the company in respect of .which a 
creditor or contributory can maintain an action, but he has a right 
to this extent that if owing to a misfeasance or breach of duty, 
the funds of the company in which he is interested have been 
diminished, those funds shall again be made good and the assets 
of the company shall be recouped the loss which they have sus- 
tained. 

Then His Lordship remarked: 

Under Section 165 such application could only succeed where 
it could be shown that breach of duty resulted in loss to the 
funds and assets of the company. 

Throughout the judgments of the four Lord Justices who took 
part in the case, no suggestion has been made that a liquidator o1 
creditor or contributory cannot recover if a suit by the company 
happen to be- barred by time. This case also, therefore, does not 
support the contention of the respondent. On the other hand the 
remarks of Lord Herschell at p. 662 establish that a claim under 
Section 165 (English 1862) is different from a claim by the Com- 
pany. 
The last case on the point quoted to us is the case of in re City 
Equitable Fire Insurance Co. Ltd. The learned counsel for the 
respondent quoted the following words from p. 507 in support 
of his argument: 

I desire to say, though this is not the first time that it has been 
said, that that Section (215 of the English Act of 1908) deals 
only with procedure and does not give any new rights. 


~ 
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As in the other two cases already discussed, the sentence relied 
on, if taken without regard to the facts of the case in connection 
with which they have been spoken, any use whatsoever might be 
made of them. Pollock, M. R. who used those words was consi- 
dering whether one Mr. Lepine was acting honestly or was acting 
fraudulently. His Lordship says at p. $06: ` 

No such chart was available to Mr. Lepine, and we have to 
take the books singly which were before him and the books, be 
it remembered, of the City Equitable Company only. It is not 
right to treat the evidence which is now before us and its signi- 
ficance as being plain in the years 1919, 1920 and 1921 to Mr. 


ine. 

ee result, his Lordship exonerated Mr. Lepine from 
liability, on the ground of his acting honestly. By the words 
quoted, his Lordship meant what has been said in the earlier cases 
(which are quoted by His Lordship) that where there was no 
liability apart from Section 215 of the English Act, no liability 
existed if that section were applied. l 

Thus we have seen that the three cases quoted on behalf of the 
learned counsel for the respondent do not support his contention. 

The next contention of Mr. Iqbal Ahmad, the learned coun- 
sel for the respondent, was that the English cases do not support 
the view of this Court taken in the case of—in the matter of the 
Indian Bank of Allahabad Limited—a view which is supported by 
the counsel for the official liquidator, that the limitation runs from 
the appointment of the liquidator. The point of limitation has not 
been discussed in any of the English cases cited before us by Mr. 
Iqbal Ahmad. But he produces two cases and wants to support 
his argument by way of inference from them. The earlier case is 
Leeds State Building and Investigating Co. v. Shepherd.” In this 
case, the company under liquidation made no profits, but the 
directors in every year from 1870 declared dividends at $ per cent 
and upwards. ‘The case was against the directors and the auditor, 
one Mr. Locking. The claim was decreed against the directors who - 
were held to have acted with an amount of care which had fallen 
short of the standard of care which they ought to have applied to 
the affairs of the company. As regards the auditor, he was al- 
lowed to plead the Statute of Limitation (1888) and the claim 
was decreed against him in respect of two years only, viz., 1878 to 
1880. It was argued by Mr. Iqbal Ahmad that it was never 
pleaded on behalf of the official liquidator, before the English 
court that limitation began to run from the date of the appoint- 
ment of the liquidator and as the liquidation had been ordered in 
1885, the claim for the earlier year was within time. We will 
discuss the question of limitation in England after having stated 
the facts of the second case relied on by the learned counsel for 
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the respondent. This case is In re Lends Allotment Co? In this 
case there was a company by the name of Land Allotment Co. 
which was not allowed by its articles to invest its money in the 
shares of other companies. Under certain circumstances however 
and in good faith, the directors accepted the shares of another 
company in lieu of a debt owing to their own company. When 
the Land Allotment Co. went into liquidation, compensation was 
claimed from the directors who had allowed the investment. The 
directors pleaded the Statute of Limitations of 1888. 

It will be remembered that under that statute, a trustee who 
is not acting fraudulently is allowed to plead limitation. It was 
held in this case that the directors were ‘trustees’ within the mean- 
ing of the statute of limitations and they would be protected by 
the rule of limitation if their act was not fraudulent. It was found 
that their act was not fraudulent and therefore they were found 
not to be liable for the investment. In respect however of an- 
other matter, one of the directors, Mr. Brock was held liable for a 
certain sum of money. It was argued that if limitation began 
to run only after the appointment of the official liquidator, there 
could be no question of limitation in the case. 

This argument leads us to consider the English law of limita- 
tion. The main Act of Limitation is that of 1623 and provides 
for only a few cases. Before Statute of limitation of 1888 was 
passed, trustees were not allowed to plead limitation at all, It will 
be noticed in passing, that in India trustees, unless they come within 
the provisions of Section 10 of the Indian Limitation Act, are 
allowed to plead limitation. In enacting the statute of limitation, 
the Parliament had to provide for a starting point of the limitation. 
It laid down by Clause (b) of Section 8: 

As a bar to such action or other proceedings in the like manner 
and to the like extent as if the claim had been against him in an 
action of debt for money had and received. ... .. 

Thus a starting point of limitation was provided by the Act, 
For an action for money had and received under the general 
statute, the period of limitation is six years and the starting point 
is the date of receiving the money. It has accordingly been held 
in England that the date from which limitation begins to run 
against a trustee is the date of the breach of the trust committed 
by the trustee. The cases are summarised in the text books on the 
subject and at p. 260 of the second edition of Derby & Bosanque’s 
“Statutes of Limitation” the -result is put down as laying down 
_ the starting point to be the date of the breach of the trust, where 
2 breach of the trust occurred, in the case of negligent investment, 
from the date of negligence, and not from the date when the loss 
occurred to the cestui qui trust. In Lord Halsbury’s Laws of 

#71394] 1 Ch D. 616 
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England, Vol. XIX, at p. 162, in Article 333 the state of the law 
is mentioned to be the same. In this state of law, the period from 
which limitation is to start being fixed, it mattered little who the 
plaintiff was, the period of limitation remained the same as also the 
starting point of limitation. 

We cannot apply the English law of limitation to cases in 
India which possesses a complete Act of her own. 

It has been laid down in Quin v. Leathem" that a case is an 
authority only for what it actually decides and is not an authority 
for the proposition which may seem to follow from the decision. 
On the question of Limitation, therefore, the two cases just quoted, 
namely, 36 Ch. D. 787 and [1894] 1 Ch. D. 616, are no authorities, 
inasmuch as they do not profess to deal with the point of limitation. 
If the point of limitation had been discussed, we would have known 
on what ground the decision went. It is, therefore, not permissible 
to draw an inference only from the fact that the argument was not 
pressed that the starting point of limitation was the appointment 
of the liquidator. 

Before we leave this point, we may mention a case decided by 
their Lordships of the Privy Council. This case is Ranodip Singh 
v. Permesbar Prasad™. In this case, the father made an alienation 
in 1893 and the fourth plaintiff, being the youngest son of the 
alienor, was not born at the date of the alienation. It was held 
by their Lordships of the Privy Council that Article 126 of the 
Limitation Act was the article that applied to the case, being 
meant to be applied to a suit “by a Hindu governed by the law 
of Mitakshara to set aside his father’s alienation of ancestral pro- 
perty”. 

According to the 3rd column of Article 126, the time from 
which the period begins to run is “when the alienee takes possession 
of the property”. This date was taken to be the date of the aliena- 
tion and their Lordships of the Privy Council said at p. 178: 

The fourth plaintiff’s subsequent birth on November 30, 1900 
did not create a fresh cause of action or a new starting point from 
which limitation should be reckoned. 

Thus the date for the start of the period of limitation being 
fixed and unalterable, although the fourth son had a right to sue 
for setting aside the father’s alienation, he had no remedy, as it 
was already barred to him, on the expiry of 12 years of the start; 
and this was the case, although the plaintiff did not come into 
existence till seven years after alienation. 

Mr. Iqbal Ahmad relied on some Indian cases also and they 
are two cases decided by the Lahore High Court. One is Bank of 
Multan Lid., in liquidation v. Hukum Chand™ and Bhim Singh v. 
Official liquidator, Union Bank of India Ltd. ‘The learned 

[1901] Ac. 495 at 506 "23 A. L. J. 176 (P.C) 
"71 I. C 899 “L L R 8 Lah. 167 
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Judges of the Lahore High Court in deciding these cases relied on 
the English cases already discussed by me, namely, 14 Ch. D. 616 
and (1925) 1 Ch. D. 407 at p. 507, in which the remark occurs 
that the Section 165 of 1862 or 215 of 1908 did not create any 
new rights. We have tried to show how dangerous it is to rely on 
a remark taken apart from the facts which led to them. Their 
Lordships of the Lahore High Court also relied on an Indian case, 
namely, Kumarpuran v. Pestonji** There, Chief Justice Jenkins 
quoted the expression that the misfeasance section (to call it shortly) 
did not give new rights but simply provided a summary mode of 
enforcing rights which must otherwise have been enforced by a 
suit. The observation read in connection with the facts of the 
cases, in which it was made, is unexceptionable and so it was in the 
Bombay case. Jenkins Chief Justice quoted the expression only 
to see whether the application before him disclosed a case for investi- 
gation or not. In the result, the appellant before the court was 
held to be not liable and the claim against him was dismissed. 

Having disposed of the authorities relied on on behalf of the 
respondent, let us see what is the article of the Indian Limitation 
Act which we can apply. , 

In order to see the suitable article out of the 183 articles pro- 
vided by the Indian Act we have to see which is the most applicable. 
Before Sub-section 3 of Section 235 of the Indian Companies Act, 
1913 was enacted, on the use of the word “application” in the first 
Sub-section, it appears to have been held in Connell v. Himalaya 
Bank Limited (in liquidation)™ that no rule of limitation applied. 
On the other hand, in Ramasamy v. Streenamelu® it was held that 
the application was one which fell under the heading of ‘applica- 
tions’ in Schedule 1 of the Indian Limitation Act and not under the 
heading of “suit”. “This was a Letters Patent appeal and the learn- 
ed single Judge had dismissed the application on the ground that it 
was barred by Article 36 of the Indian Limitation Act. It was 
pointed out that it was an “application” that was before the court 
and not a suit. It was probably owing to these decisions that the 
legislature declared that although what the liquidator, creditor and 
contributory produced before the court was in the shape of an 
application, it was to be treated as a suit and not as an application. 
In our opinion the Third Sub-section of Section 235 has no signifi- 
cance beyond this. Before leaving this point, we may point out 
that in the Allahabad case just quoted, viz., I. L. R. 18 All. 12, 
it was held that to the special proceeding provided by Section 214 
of the Companies Act of 1882, Article 36 of the Indian Limitation 
Act was not applicable. 

Now, coming to consider what is the most suitable article for 
what may be described as the “liquidator’s suit”. Article 36 of 


“s Bom. L R. 633 “I I- R, 1g All 12 
=L L R. 19 Mad. 149 


1238 ©. HIGH COURT [1933] 


Schedule 1 of the Limitation Act cannot possibly have any appli- 


cation to-such a suit. “The reason is that the liquidator was not 
`- in existence at the date of the alleged misfeasance or malfeasance. 


Further it would seem that the directors and the managing agents 
were acting under contracts and their acts which are being com- 
plained of are in the nature of breach of trust and not in the nature 
of torts independent of contract. 


Article 90 of the Limitation Act which was applied in Lahore 
in Deulat Ram v. Bharat National Bank® and which was explained 
away in the later case in I. L. R. 8 Lahore does not apply. The 
liquidator does not stand in the relation of a principal towards 
either the directors or the managing agents. 

Articles 115 or 116 do not apply because from the very nature 
of the case, the remedy is being sought not on account of the 
breach of any particular contract as those articles contemplate. 


_ We may note here that if Article 115 were applicable at all, Article 


King, J. 


116 would have applied inasmuch as the ‘articles of association’ is a 
“registered” document. There being no particular article which 
is applicable to the facts of the present case, the residuary Article 
120 is applicable. “To suits for which no period of limitation is 
provided elsewhere in this schedule”, the period of limitation is’ 
six years and the time from which the period begins to run is, 
“when the right to sue accrues”. The right to sue can accrue only 
when three things are simultaneously in existence, namely, the act 
which gives rise to the right of suit, the presence of a plaintiff and 
the presence of a defendant. All the three matters come together 
when the official liquidator is brought into existence. In our opi- 
nion, therefore, Article 120 applies to this case as was held in In re 
Union Bank Limited. 


Kine, J.—I agree to the conclusions arrived at by the Hon’ble 
Chief Justice substantially for the same reasons and have nothing 
to add. 


By THE CournT—Our answer to the question referred to us is 
that the winding-up order does not give a fresh start either to a 
liquidator, contributory or creditor for the purposes of limitation 
and that the relevant Article of the Limitation Act which would 
be appropriate according to the relief sought would be applicable 
as if it were a suit brought for seeking the same relief on behalf 
of the Company. 
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SHIVA PRASAD GUPTA 
Versus 
KING-EMPEROR* 
Motor Vehicles Act (VIII of 1914), Sec. 16—Offence under—When made 
out—Portion of number displayed in Hindi script on number-plate 
of cer—Breach of Rules—What constitutes. 
' According to the definition of the word “number” as used in 
R: 3(m) of the U. P. Motor Vehicles Rules of 1928, framed by 
the Local Government, under the Motor Vehicles Act, and in view 

' of the language of R. 22, the letters and figures and the marks 
(if any), as they stend in the registration certificate, should be 
copied exactly on the number-plate of a car. 

Where the accused, instead of reproducing the number “U. P. 
§61 B. S.” assigned to him, had on his number-plate the letters 
“U. P.” with the figure “561” and the letters “B. S.”, written in 
Hindi script, beld, that accused had not complied with the Rules 

‘and therefore he was rightly convicted under Sec. 16 of the Motor 
Vehicles Act ((VII of 1914). 
CRIMINAL REVISION from an order of W. Y. MADELEY Esgq., 

_ Sessions Judge of Benares. 

K. N. Katju, M. N. Ratna and Rama Kant Malaviya for the 
applicant. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 


The following judgments were delivered:— 
SULAIMAN, C. J.—This is an application in revision from an 








Ssl mwan, C. J. 


order convicting the accused under Section 16 of the Motor . 


Vehicles Act (Act VIU of 1914). ~ 

The accused got his motor car registered and the police autho- 
rities assigned to him the number “U. P. 561 B. S.” Instead of 
reproducing these exact letters and figures the accused had, on his 
number-plate, the letters “U.P.” with the figure “561” and the 
letters “B.S.”, written in Hindi script. When prosecuted, his 
defence was that he had complied with the Rules framed under 
the Motor Vehicles Act inasmuch as he had in substance reproduced 
the number assigned to his car. There is no question that the Local 
Government has, under the authority conferred upon it by the 
Motor Vehicles Act framed rules called the U. P. Motor Vehicles 
Rules of 1928, which was in force. 

Rule 22 provides that the number assigned to a motor 
vehicle shall be shown in white figures and letters of uniform size 
on a black ground in the case of a private motor vehicle. Then 
Rule 12 provides that the registering authority shall assign to every 
motor vehicle at the time of registration a distinguishing number 

*Cr. Rev. 917 of 1932 
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and shall record the name and address of the owner. At the end 
of the rules there is a form, Schedule B, prescribed for the regis- 
tration certificate which is in English and in the very first line the 


Siva Pusan number of the vehicle is to be.entered. It is not disputed that in 
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the Registration Certificate issued to the accused the number 
entered was as mentioned above. 

Now Rule 3 (m) defines what is meant by “number” in these 
Rules, and says that “number” in reference to the number assigned 
to a motor vehicle includes “letters, figures and marks.” Thus, 
the word “number” in these Rules is not used in only the arith- 
metical sense but is wide enough to cover letters, figures and marks, 
which may be assigned by the registering authority to a motor 
vehicle. 

The question for consideration in this revision is whether the 
accused reproduced the exact “number” assigned to his car 

It is not disputed that it was his duty to reproduce the exact 
number. The contention on his behalf is that inasmuch as the 
arithmetical number and the letters were reproduced in Hindi 
there was sufficient compliance with the provisions of these Rules. 

It seems to me that this contention is not correct. When the 
registering authority assigned certain letters and numbers, which . 
taken together constituted a symbol or mark, it was the duty of 
the accused to reproduce the same on the number-plate. For 
instance, he would not comply with the provisions if instead of 
reproducing the letters themselves he reproduced the sound of 
those letters written out in words; or the figure 561 written out in 
words instead of in figures. Nor would it be sufficient compliance 
to have instead of the letters “B and S” on the number-plate 
some words reproducing similar sounds by means of words or 
letters in some other script.. No doubt the Rules do not in express 
terms lay down that the letters or numbers should be in Latin 
character. ‘This is not at all necessary. If the registering officer 
chooses to assign the number in Hindi character it would be the 
duty of the owner of the motor vehicle to reproduce the letters and 
the figures in that script. But it is quite clear that unless the 
number, including letters, figures and marks as assigned, has been 
exactly reproduced the Rules would not be complied with. 

If the contention of the accused were accepted it would be 
open to owners of motor vehicles to have the numbers and letters 
in any foreign language they like. This would not obviously 
carry out the intention of the legislature. 

It is therefore quite clear that the number on the number- 
plate as displayed by the accused was not the number actually” 
assigned to the car as defined in these Rules. ) 

I would, therefore, dismiss this application. 


MuKeErjI, JI entirely agree. In my opinion it follows 


t 
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from the definition of the word “number” to be found in Rule Canawnat 
3 (m) of the Rules framed by the Local Government, and from j,,, 
the language of Rule 22 that the-letters and the figures and the 
marks, (if any), as they stand in the registration certificate, should Smva Prasan 
be copied exactly on the number-plate. When it is said that , 
certain letters are to be shown in the number-plate, you cannot say  — 
that you have shown those letters by putting down other letters M#sksr)i, J. 
which may have a sound of a similar kind as the sound of the 
letter assigned. The two sounds may be the same but certainly 
the letters are not the same. 

In my opinion the rule has been infringed and therefore this 
revision has no force. 

BY THE Coust—Ihe application is dismissed. 

Application dismissed 





RAZA ALI — (Plaintiff ) Cum 


RAHAT HUSAIN KHAN ant AND ANOTHER (Defendants) * ee 
Negotishle Instruments Act, Sec. 118(g)—Promissory Note—Execution  Ax6: 9 
= of, edmitted—Right of possessor of note to sus on its basis challenged FRRO 
—Burden of proof —"Holder in due course” —Meening of. ULLAH, J. 
Where defendant, while admitting the execution of the promis- Racurpat 
sory note, pleaded that it was without consideration and challenged Smam, J. 
the right of the plaintiff, the possessor of the promissory note, to 
sue on its basis, beld, that the initial presumption raised by Sec. 
118 (g) was in favour of plaintiff. ‘It was, therefore, for defen- 
dant to prove that plaintiff was not a -holder in due course. This 
question has to be decided in each case on the evidence produced 
with due regard to the legal presumption raised by Sec. 118 (8). 
Circumstantial evidence afforded by probabilities, the position of 
the parties and other, surrounding circumstances will in general 
be found to be the only satisfactory means of arriving at a con- 
clusion. 
SECOND APPEAL from a decree of MAuLvI MUHAMMAD 
JUNa, Second Additional Subordinate Judge of Gorakhpur, re- 
versing a decree of Basu Karasu Prasan MaTuur, Additional 
Munsif. 
M. Waliullab for the appellant. 
K. N. Sinba for the respondents. 


The judgment of the Court was delivered by 


RacHHpaL SINGH, J.—This is a plaintiffs second appeal ir 
4 


-* 


„arising out of a suit instituted by him against Rahat Husain, 
defendant No. 1, on foot of a promissory note. 
The plaintiff’s case was that Rahat Husain had executed a 
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promissory note for Rs. 900 in favour of Ali Ahmad, defendant 
No. 1, on November 26, 1928, that he was a holder in due course 
of that promissory note and therefore entitled to claim the amount 
due on it. The defendant No. 1 pleaded in defence that the pro- 
missory note in suit was without consideration and that the plaint- 
iff was not its holder in due course. The trial court decreed the 
suit. There was an appeal by defendant No. 1 with the result 
that the decision of the trial court was reversed by the appellate 
court and the suit of the plaintiff was dismissed. The plaintiff 
has come up to this Court in second appeal. 

The most important question for determination is whether 
the plaintiff-appellant is the “holder of the promissory note in due 
course.” The learned counsel for the appellant rightly argued that 
if it be held that the appellant was the holder of the promissory 
note in due course then Section 120 of the Negotiable Instruments 
Act would come to his aid and the defendant No. 1, the executant 
of the promissory note, would not be permitted to defeat the claim 
of the appellant by showing that the promissory note was without 
consideration. But before the plaintiff can be allowed to rely 
on the provisions of Section 120, he has to show that he is a holder 
in due course. We proceed to consider this question. ta 

The definition of a “holder in due course” -is given in Section 
9 of the Negotiable Instruments Act. It runs thus:— f 

“holder in due course” means any person who for consideration 
becomes the possessor of a promissory note, bill of exchange or 
cheque, if payable to bearer, or the payee or endorsee thereof, if 
payable to order, before the amount mentioned in it became pay- 
able, and without having sufficient cause to believe that any defect 
existed in the title of the person from whom he derived his title. _ 

Section 118 of the Act raises a presumption in favour of the 
possessor of the negotiable instrument that he is a “holder in due 
course”, unless contrary is proved. But this presumption is not 
conclusive and is often very easily shifted. The question is when 
is the burden of proof shifted? The Negotiable Instruments Act 
does not make any specific provisions on the subject like the English 
Bills of Exchange Act of 1882, in which Section 30, Clause 2, lays 
down that, if in an action it is admitted or proved that the accep- 
tance, issue, or subsequent negotiation of the bill is affected with 
fraud, duress, or force and fear, or illegality, the burden of proof 
is shifted, unless and until the holder proves that, subsequent to 
the alleged fraud and illegality, value has in good faith been given 
for the bill. No such provisions are to be found in the Indian 
Negotiable Instruments Act. But the presumption will stand re- 
butted if it is shown by the maker of the instrument that it had 
been obtained by means of fraud, or an offence, or for unlawful 
consideration, or that the transferee of it had sufficient cause to 
believe that some defect existed in the title of the transferor. 
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In the case before us the defendant No. 1, while admitting 
the execution of the promissory note, pleaded that it was without 
consideration and challenged the right of the plaintiff, the possessor 
of the promissory note, to sue on its basis. The initial presumption 
raised by Section 118 (g) was in favour of the plaintiff. It was, 
therefore, for the defenddnt No. 1 to prove that the plaintiff was 
not a holder in due course. It appears to us that this question has 
to be decided in each case on the evidence produced with due 
regard to the legal presumption raised by Section 118 (g). It is 
generally difficult, if not impossible, to prove by direct evidence 
chat the possessor of a particular promissory note is not a “holder 
in due course.” Circumstantial evidence afforded by probabilities, 
the position of the parties and other surrounding circumstances 
will in general be found to be the only satisfactory means of 
arriving at a conclusion. In the present case the plaintiff’s conten- 
tion, was that a sum of Rs. 900 had been paid by the defendant 
No. 2 to the defendant No. 1 at the time of the execution of the 
promissory note in suit. ‘The learned Subordinate Judge i in appeal 
has held that no cash consideration passed. This is a finding of 
fact which is binding in second appeal though we wish to add that 
we do not agree with all the reasons which the learned Subordinate 
Judge has given for coming to this conclusion. ‘The learned Sub- 
ordinate Judge has held that the promissory note in suit was 
executed by defendant No. 1 under the following circumstances:— 

One Abdul Ghafur was the uncle of Rahat Husain defendant 
No. 1. On October 19, 1928, Abdul Ghafur executed a deed of 
gift under which he gifted his property to the defendant No. 1. 
Abdul Rahman slias Damman, she eir of Abdul Ghafur, resented 
this and so trouble arose between him and the defendant No. 1. 
To put an end to this two deeds were executed. The defendant 
No. 1 was made to execute the promissory note in suit in favour 
of Ali Ahmad Khan who is a relation of Damman Khan for 
Rs. 900. Damman Khan executed an agreement on October 25, 
1928, in which he admitted the validity of the deed of gift in favour 
of the defendant No. 1 and it was agreed that he would registe: 
this agreement. But he did not do so and the litigation between 
him and the defendant No. 1 continued in the rent court. As 
Damman Khan did not carry out his part of the agreement so the 
promissory note which the defendant No. 1 had passed on the 
understanding that Damman Khan would admit the validity of 
the gift was without consideration. We are satisfied that the pro- 
missory note which was executed in the above-mentioned circums- 
tances is without consideration and the learned Subordinate Judge 
came to a correct conclusion that the plea that cash consideration 
was paid for the promissory note was false. 

The next question for consideration is whether it has been 
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proved in the case that the plaintiff “had sufficient cause to believe” 
this defect in the title of Ali Ahmad in whose favour the promis- 
sory note in suit had been executed. On this question the finding 
of the learned Subordinate Judge did not express a clear opinion, 
and so we considered it necessary to go into the evidence produced 
in the case ourselves. We are satisfied that the circumstances 
clearly go to establish that the plaintiff is not a holder in due 
“course of the promissory note in suit. It is in evidence that Ali 
Ahmad, in whose favour the promissory note stands, is the brother- 
in-law (behnoi) of one Ashraf Ali Raza Ali, plaintiff’s daughter, 
is married to Ashraf Alis son. This Ashraf Ali is 2 mukhtar of 
Damman Khan and according to the learned Subordinate Judge 
took a leading part in the disputes between the defendant No. 1 
and Damman Khan. ‘The most important piece of evidence is the 
statement of the defendant No. 1 which proves that when the 
promissory note in suit was executed, Raza Ali plaintiff was him- 
self present and the promissory note was entrusted to him for safe 
custody. Having regard to the close relationship between the 
plaintiff and Ashraf Ali, the mukhtar of Damman Khan, we see 
nothing improbable in this statement. We are of opinion that the 
evidence produced in the case proves that the plaintiff was fully 
aware that the title of Ali Ahmad to the promissory note 
was defective and therefore he is not a holder in due course of 
the promissory note in suit. The suit of the plaintiff must, there- 
fore, fail. 
The appeal is dismissed with costs. - 
Appeal dismissed 


DHONDHA KANDOO 
VETSHS 
SITARAM AND OTHERS* 


Criminal Procedure Code, Sec. 537—Requirements of—Magistrate orders 
acquittal in a case under Sec. 325 I. P. C. without delivering judg- 
meni—Judgment. subsequently written under District Magistrate’s 
order—Irregularity but no miscarriage of justice. 

Where in a case under Sec. 325 of the Penal Code, the Magistrate 
~ wrote an informal order acquitting the accused without delivering 
a judgment but subsequently, under the District Magistrate’s order, 
passed on a revision, he wrote a judgment reviewing the facts of 
the case and discussing the evidence and expressing the same opinion 
which he had held when he had acquitted the accused, beld, that the 
procedure of the Magistrate was irregular but as there had been no 
muscarriage of justice, there was no necessity of invoking the aid 

of Sec. 537 of the Code. 
_ Queen-Empress v. Hargobind Singh, [1892] I. L. R. 14 All. 242, 


*Cr. Rev. 222 of 1933 
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J beri Lal v. Emperor, A. L R. 1930 Pat. 148, Tilak Chandra Serker 
v. Baisegomoff, [1896] I. L. R. 23 Cal. 502 and A. T. Sonkeralinge 
Mudoliar v. Narayana Mudalier, A. I. R. 1922 Mad. 502 referred 
ho. 


CRIMINAL Revision from an order of SatveD.Faryaz HUSAIN, 
Magistrate Second Class of Azamgarh. 

Sailanath Mukerji for the applicant. 

K. L. Misra for the opposite parties. 

M. Waliullab (Assistant Government Advocate) for the 


Crown. 
The following judgment was delivered by 


KENDALL, J.—This is an application for the revision of an 
order of the District Magistrate of Azamgarh, directing a second 
class Magistrate to write and pronounce judgment in a case which 
had been tried by him. The circumstances are that a case under 
Section 325 of the Indian Penal Code had been instituted in the 
court of the Magistrate, who passed an order on December 21, 
1932 on the order sheet to the effect that final orders would te 
passed on December 23. On that date the Magistrate merely 
wrote an informal order on the order sheet acquitting the accused 
without delivering a judgment at all. An application for revision 
was filed in the court of the District Magistrate, who recorded an 
order that he would look into the matter on inspecting the tahsil, 
and his order of January 13, which is the subject of the present 
application, was apparently written during the inspection of the 
tahsil, but must be regarded as an order passed on the present 
application to him for revision. 3 

It is argued in support of the present application that the pro- 
ceedings of the Magistrate were irregular in that he acquitted the 
accused in the case without writing a judgment. He did however 
subsequently write 2 judgment dated January 19, in accordance 
with the order of the District Magistrate, in which he reviewed the 
facts of the case and discussed the evidence. ‘The proceedings are 
therefore complete. Mr. S. N. Mukerji has quoted two decisions 
on which he bases his argument that the order of the District 
Magistrate should be set aside and that a re-trial should be ordered. 
Such a course would entail not only the setting aside of the order 
of the District Magistrate but also the judgment of the Tahsildar 
Magistrate recorded and pronounced on January 15, and the order 
of acquittal, which may or may not be regarded as an order passed 
under Section 258(1) of the Code of Criminal Procedure, which 
was recorded on December 23, 1932. In the casé of Queen- 
Empress v. Hargobind Singh’ it was held by a Full Bench of this 
Court that 


A sentence which has been passed or a direction that an accused 


*[1892] LL. R, 14 AIL 242 


Canon a. 


1933 


DHONDHA 
KaNnpoo 
Y. 
SITARAM 


Kendall, J. 


1246 HIGH COURT [1933] 


be set at liberty which has been given at a sessions trial before 
the judgment required by Section 367 of the Code of Criminal 
Procedure, 1882 has been written is illegal. 

In that case the Sessions Judge without writing a proper 
judgment had recorded an order directing the four persons accused 
to be hanged under Section 302 of the Indian Penal Code. In 
setting aside that order and directing a retrial the Full Bench re- 
marked:— 

Inasmuch as the sentence in the case of a conviction, and the 
direction to set che accused at liberty in the case of an acquittal, 
can only follow on the decision and cannot precede it and inasmuch 
as the decision must be contained in the written judgment, and 
there only, it necessarily follows that when, in cases like the pre- 
sent, to which Section 367 applies, there is no written judgment 
when the sentence is passed, the sentence is illegal. 

The requirements of Secs. 366 and 367 are no mere matters of 
form. The provisions of those sections are based upon good and 
substantial grounds of public policy, and whether they are or not, 
Sessions Judges must obey them and not be a law to themselves. 

Any Judge at the conclusion of the evidence in a case, some 
of which may be not quite distinct in his mind owing to the 
length of the trial, might pass sentence on a prisoner and find 
it impossible honestly afterwards to put on paper good reasons for 
having convicted him, or, on the other hand, might direct that 
the accused be set at liberty and find it impossible afterwards 
honestly to put on paper good reasons for the acquittal. 

There is no reason to suppose that these remarks are not to be 
applied with equal force in the case of the proceedings in the court 
of a Magistrate, at any rate in such cases as require the writing and 
pronouncement of a regular judgment in accordance with the pro- 
visions of Sections 366 and 367 of the Code of Criminal Procedure. 
Warrant cases for which the procedure is prescribed in Chapter 
XXI of the Code are such cases. In Section 258 (1) it is laid 
down that 

If in any case under this chapter in which a charge has been framed 
the Magistrate finds the accused not guilty he shall record an 
order of acquittal. 
But the mode in which the order of acquittal is to be recorded 
is set forth in Chapter XXVI. 

Undoubtedly therefore the procedure of the Magistrate ia 
directing the accused to be acquitted without writing a judgment 
was irregular. Mr. Mukerji has pointed out that 2 Magistrate 
apparently had no intention of writing a judgment at all until he 
was directed to do so by the District Magistrate, but this does not 
affect the merits of the case. The question I have to consider is 
whether the irregularity is such as can be cured under the provisions 


of Section $37 of the Code of Criminal Procedure. In the case 


decided by the Full Bench of the Allahabad High Court to which 
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I have referred above, it is obvious that the irregularity could not 
be cured and the same view was taken in the case of Jhari Lal ~v. 
Emperor’. These were both cases in which the order which was 
held to be irregular was an order of conviction. ‘There have been 
other cases—-Tilak Chandra Sarkar v. Baisagomoff® (also an order of 
conviction) —in which it was held the irregularity could be cured. 
A similar view was taken in the case of A. T. Senkeralinga Mudaliar 
v. Narayana Mudaliar*—a Sessions case—in which the Judge at the 
end of the trial informed the accused that they were acquitted in 
order to save them-from having the anxiety of the charge hanging 
over them for longer than was absolutely necessary, and gave his 
{ull reasons for the acquittal at another time. J am not prepared to 
say that in every case in which there has been an irregular order 
of acquittal such as the present one the irregularity could be 
cured under Section 537 of the Code. It would depend on whether 
the court could hold that there had or had not been a failure of 
justice owing to the irregularity. In the present case judgment 
was pronounced about one month after the end of the hearing, and 
if judgment had been merely reserved for that period there would 
have been no irregularity at all. The irregularity consisted of 
what appears to have been an informal order of acquittal before 
the judgment was written and pronounced, and as the Magistrate 
when he did come to write and pronounce judgment was of the 
same opinion as he had been when he directed the accused to be 
acquitted, and as he has given his reasons for that opinion based on 
the evidence in the case, I cannot hold that there has been any 
miscarriage of justice. The present application for revision is 
therefore dismissed. A copy of this order must however be sent 
to the Magistrate concerned through the District Magistrate for his 
information and guidance. 

Application dismissed 

1A. L R. 1930 Pat. 148 "[1896] I. L R. 23 Cal 502 
“A. L R. 1922 Mad. 502 
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Hinds Law—IJoint family property—Ahkenation by fatber—For benefit of 
estate—When valid—Whetber transaction for benefit of estate—Real 
best. 

It is within the competence of a Hindu father to alienate the 
joint family estate where the transaction is for the benefit of the 
estate and is such as a prudent owner would have made with the 
knowledge that was available to him at the time. Jagat Narain v. 
Mathura Das, I. L. R. 50 All. 969 followed. 
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Hanuman Prasad Pendey v. Mst. Munraj Koonwaree, 6 Moo. L A. 
393, Palenuappa v. Deivasikemony, I. L. R. 40 Mad. 709, Bhagwan 
Das v. Mabadeo, I. L. R. 47 All. 381 and Benares Benk Ltd. v. Hari 
Narain, 1932 A. L. J. 714 referred to. 

The real test whether a transaction was for the benefit of the 
‘estate is whether the transaction was one which a prudent owner 
would have carried out with the knowledge then available to him. 

Where the head of a joint family sold at a reasonable price cer- 
tain small shares owned by the joint family in three different 
villages in two of which the land was of inferior quality, and in- 
vested the money thus realized in acquiring a compact share in one 
village, beld, that the transaction was for the benefit of the estate. 

First APPEAL from a decree of J. N. Kaun Esq., Additional 
Subordinate Judge of Benares. l 


P. L. Banerji, N. Upadhiya and H. P. Sen for the appellants. 

K. N. Katju and K. Verma for the respondents. 

The following judgments were delivered:— 

RaACHHPAL SINGH, J.—This is a plaintiffs’ appeal arising out 
of a suit instituted by them against the defendants respondents 
to recover possession over the property specified in the plaint 
and mesne profits. 

The plaintiffs and their father Sheoharan Singh, who consti- 
tuted a joint family, owned fractional shares in village Turwa, 
Pipraul and Atauli. On December 10, 1919, Sheoharan Singh 
executed a sale deed in consideration of Rs.10,500 in favour of 
Rachhu Singh under which he sold the shares owned by the joint 
family in the aforesaid three villages. On the same date, he 
purchased a two anna share in village Basgaon from one Lochan 
Singh for a sum of Rs.12,000. 

Sheoharan Singh died in 1927. Rachhu Singh died about 
seven years before the date of the suit. 

The plaintiffs alleged in their plaint that the sale deed which 
their father executed in favour of Lachhu Singh on December 10, ° 
1919, was not binding upon them for the following reasons: 


(1) Sheoharan Singh was a man of weak intellect and un- 
derstanding and was entirely under the influence of Rachhu Singh 
who got him to execute the sale deed under which property worth 
Rs.25,000 was sold for Rs.10,500. 

(2) That nothing was paid to Sheoharan Singh as the price 
of the property sold, and so the deed was without consideration. 

(3) Lachhu Singh falsely represented to Sheoharan Singh 
that the income of the two anna share in Basgaon was more than 
the income of the property in suit. 

(4) That the sale was not executed by Sheoharan Singh of 
his free will. 

(5) That the sale was not for the benefit of the joint family 


N 


A. L. J. R HIGH COURT . 1249 


and no benefit was, in fact, derived therefrom by the family. Cvr. 

The_ defendants denied all the allegations detailed above. HER 
Their case was that.the father of the plaintiffs sold the property  — 
in suit for Rs.10,500 and the sale was for the benefit of the joint Manxanvar 
family and was binding upon the plaintiffs. aan 

The court below found that the father of the plaintiffs re- Bavan Swor 
ceived full consideration for the sale deed, that the allegations 
of fraud, undue influence, want of consideration, and alleged 
incapacity of Sheoharan Singh were not true. It held that the 
sale was made for the benefit of the joint family. It, therefore, 
dismissed the suit. The plaintiffs have preferred this appeal 
against the decree passed by the court below. 

In this Court the learned counsel appearing for the plaintiff 
appellants did not press the pleas of fraud, undue influence, want 
of consideration and the alleged incapacity of the father of the 
plaintiffs. It was argued on behalf of the plaintiff appellants that 
according to Hindu law, the father of the plaintiffs was incom- 
petent to sell the property in suit even though the sale was made 
for the benefit of the joint family, and that the sale was not, as a 
matter of fact, for the benefit of the family. The argument 
addressed to us on behalf of the appellants thus resolves itself into 
- two questions. The first is whether under the Hindu law, the 

father of the plaintiffs, who was the head of the joint family, 
was competent to sell the property in suit, assuming that the sale 
was beneficial to the family. The second is whether the sale was . 
for the benefit of the joint family. 

The power of a manager of a joint Hindu family has been 
held to be identical with that of the manager for an infant heir. 
In the well Known case of Hanuman Prasad Pandey v. Mst. Munraj 
Koonwari, their Lordships of the Privy Council defined the powers 
of a manager of the Hindu joint family. They observed: 

The power of the manager for an infant heir to charge an estate 

j not his own is, under the Hindu law, a limited and qualified power. 
It can only be exercised in a case of need, or for the benefit of 

the estate. But where, in the particular instance, the charge is 

one that a prudent owner would make, in order to benefit the estate, 

the bona fide lender is not affected by the precedent mismanage- 

ment of the estate. The actual pressure on the estate, the danger 

to be averted, or the benefit to be conferred on it, in the particular 

_ instance, is the thing to be regarded. 

Discussing the meaning of the words “tor the benefit of the 
estate” their Lordships of the Privy Council made the following 
observations in a case reported in Palanuappa v. Deivasikamony?: 

No indication is to be found in any one of them as to what is, 
in this connection, the precise nature of the things to be included 
under the description ‘benefit to the estate’. It is impossible, their 
16 Moo. L A. 393 "L L R 40 Mad 709 
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Lordships think, to give a precise définition of it applicable to all 
cases, and they do not attempt to do so. The preservation, how- 
ever, of the estate from extinction, the defence against hostile 
litigation affecting it, the protection of it, oc portion from injury 
or deterioration by inundation, these and such like things would 
obviously be benefits. The difficulty is to draw the line as to what 
are, in this connection, to be thken as benefits and what not. 


At one time there was a conflict of opinion in this Court as 


regards the meaning of the words “for the benefit of the estate.” 
One view was that a transaction cannot be said to be for the 
benefit of the estate unless it is of a ‘defensive nature’ calculated 
to protect the estate from some threatened danger or destruction. 
The other view was that for a transaction to be for the benefit of 
the estate it is sufficient if the transaction is such as a prudent 
owner, or trustee, would enter into. Bhagwan Das v. Mabadeo’, 
Shankar v. Bechu* and Inspector Singh v. Kharak Singh” are cases 
in support of the first view mentioned above. A contrary view 
was, however, expressed in a Full Bench ruling of this Court re- 
ported in Jagat Narain v. Mathura Das? in which the above men- 
tioned three cases were considered and dissented from. The Full 
Bench held that a transaction to be for the benefit of the estate 
need not be of a defensive nature, and that the real test was whe- 
ther the transaction was one which a prudent owner would have 

carried out with the knowledge then available to him. l 


In The Beneres Bank Lid. v. ‘Hari Narain” their Lordships 
.remarked: 


The power of the manager of a joint family governed by the 
Mitakshara Law to alienate immovable property belonging to the 
family is defined in verses 27 to 29 of Chapter I of the Mitakshara. 
The judgment of the Board in Henoomen Persad Pandey v. Mst. 
Babooee Munrsj Koomweree, 6 Moo. I. A. 393 relied on by the Bank, 
was founded apparently on those verses. A new business, their 
Lordships think, is not within the purview of those verses. 


It was considered that this pronouncement was in conflict 


with the Full Bench case already referred to. Accordingly the 
question was reconsidered. 


In Amraj Singh v. Shambbhu Singh®, Mukerji, J. adhered to 


the view expressed by him in Inspector Singh v. Kharak Singh’, 
and held that a Hindu father could make a transfer of the joint 
property only in the following cases and in no other: 

(1) Where a calamity affecting the whole family requires it. 

(2) For support of the family and not the ape randiscnent 
and not adding of wealth to the family. 

(3) For pious purposes. 


*l LR. 45 AIL 390 tL L. R. 47 AlL 381 
*LL R. 50 AIL 776 "LL R. 50 AlL 969 
11932] A L J. 714 " [1932] A L. J. 895: L L. R. 5s All 1 
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Referring to the Full Bench ruling reported in Jagat Narain 

y. Mathura Dass, he said: 
the authority of- this Full Bench case had been entirely destroyed 
by reason of the decision of their Lordships of the Privy Council 
reported in Bensres Bank Ltd. v. Hari Narain, 1932 A. L. J. 714. 

This view, however, was not accepted by the other two learned 
Judges of the Full Bench. Sulaiman, C.J., at page 897, expressed 
himself as follows: 

I do not think that there is anything in the recent case of the 
Benares Benk Lid. v. Hari Nerein which would compel us to hold 
that the above-mentioned Full Bench ruling of this Court has 
been by implication overruled. : 

King, J. said at page 908: 

~ I would only add that I agree with Sulaiman, C. J. that the 
authority of the Full Bench ruling in Jagat Narain v. Mathura 
Dass has not been shaken by the decision of their Lordships of the 
Privy Council in the case of Benares Bank v. Heri Nerain. In the 
latter case the loan was taken for starting a new business, and it was 
not even argued and presumably therefore it was not even arguable 
upon the facts that it was a prudent transaction, or for the benefit 
of the estate. In the Full Bench case the loan was taken for a 
totally different purpose, and it was held that the transaction was 
prudent and beneficial. 

I have referred to these cases in detail as Mr. Banerji treated 
the question as res integra for the purposes of this case which can 
be taken in appeal to Privy Council. But it appears to me that 
the authority of the Full Bench ruling in Jagat Narain v. Mathura 
Dass is binding on us so long as a different view is not taken by 
the Privy Council. This being the case, it must be held that the 
father in a joint Hindu family governed by the Mitakshara law, 
is competent to make an alienation of the joint family property 
if the transaction was for the benefit of the estate, and that in 
carrying out the transaction the father acted like a prudent 
man. 

The above view finds support from Ragho v. Zaga™ in which 
Patkar, J. remarked that the explanation of the text of Brihaspati 
by Mitakshara (in Volume 29) is by no means to be considered 
as exhaustive and may be treated as illustrative and interpreted 
with due regard to the conditions of modern life. 

In Nagindass v. Mobemmad™ it was observed: 

In considering the expression used by Vijnaneshwara in the 
Mitakshara to explain the verse which he has quoted with approval 


on this point, regard must be had to the word ‘kutumbarthe’ used - 


in the verse. The expression used must be interpreted with due 
regard to the conditions of the modern life. ; 

It is a common feature of joint Hindu families carrying on 
business that properties-are bought and sold in ordinary course. 
“LI. R 53 AlL 419 EL L R. 46 Bom. 312 
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If the Hindu father’s power of alienation were to be limited to 
transactions of a defensive nature, in many cases it would be 
impossible for joint family firms to carry on their business. 

In Amraj Singh v. Shambbu Singh”, Sulaiman, C.J. made 
the following remarks while considering the powers of a father in 
a joint Hindu family: 

It is to be remembered that the manager of a joint Hindu family, 
particularly a father, is not merely like an agent of other members 
of the family, but is a coparcener and has full power to manage 
the family property in the most beneficial manner as a prudent 
owner wotld do. He represents the family to the outside world, 
and authority for his action is not always to be derived from the 
consent of the other members of the family, some of whom may 
be minors, and therefore incapable of giving a valid consent. 

Once it is conceded that the father in a Hindu family has 
full power to manage the family property in the most beneficial 
manner as a prudent owner, it is difficult to understand, on general 
principles, why an alienation made by him and found to be bene- 
ficial to the family should not be upheld. Of. course, he has 
no power to enter into transactions of speculative nature, but 
where a transaction is warranted by the circumstances of the family 
it ought to be upheld though it may not be of a ‘defensive nature’. 


For the reasons given above and following the Full Bench 
ruling reported in Jagat Narain v. Mathura Dass I hold that it is 
within the competence of a Hindu father to alienate the joint- 
family estate where the transaction is for the benefit.of the estate 
and is such as a prudent owner would have made with the 
knowledge that was available to him at the time. 

The only other question which requires consideration is whe-. 
ther the alienation made by the father of the plaintiffs in the case 
before us was for the benefit of the estate. It is not denied that 
the shares which the family owned in the three villages were sold 
at an adequate and reasonable price. On the date of the sale, the 


' father of the plaintiffs purchased a two anna share in Basgaon 


village for Rs.12,000. The major portion of the money realized 
by the sale of the shares in the three villages was invested by the 
father of the plaintiffs in the purchase of Basgaon share. ‘The 
learned Subordinate Judge, who heard the evidence, came to the 
conclusion that the sale was for the benefit of the joint family. 
After hearing the learned counsel for the parties, I do not see any 
reason for taking a different view. The evidence of Sheodass 
patwari is important. According to his evidence the net profits 
of the shares sold in the three villages were Rs.450 yearly. The 
net profits of the two anna share purchased by the plaintiffs’ 
father were Rs.545 per annum. He goes’ on to say: 
™71932] A. L. J. 895; L L R. 55 Al 1 
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Sheoharan Singh had sold the zamindari of mauza Turwa, Pipraul Cra 
and Atauli to purchase the zamindari in mauza Basgaon. Sheo- — 
haran purchased the Basgaon p to his own accord and as it ee 
belonged to his family. Babu S haran Singh had also asked me 4), 00 ony 
to secure some purchaser of Turwa, Pipraul zamindari as he wanted Siwan 
to go in for Basgaon zamindari ‘The zamindari of Pipraul and v, 
Atauli is bad as there are nalas, Kharohas and pertis. The zamin- Banan Sman 
dari of Turwa is just the same as that of Basgaon. There are 20 Rechbpel 
or 21 pattis in Pipraul and Turwa. ‘The very co-sharers of one Singh, J. 
patti are tenants in the other patti. Rents are not easily realised 
from tenants. Sheopal Singh and Sheoharan Singh were not on 
good terms. Sheopal Singh used to appropriate the rents and pro- 
duce belonging to Sheoharan . . . There were numerous 
pattis, tenants and a good deal of difficulties in the collection 
of rent and hence Sheoharan sold away the zamindari in Turwa, 
Pipraul and Atauli and purchased that of Basgaon. 


We also have the evidence of Biswa Nath who is the patwari 
of Pipraul. He deposes that the land-in Pipraul is mostly ‘kherab’ 
(bad) and parti. There is no land of first quality. Most of the land 
is of fourth quality. Jeonath Lal is the patwari of Basgaon from 
whose evidence it appears that there is an area of about 67 bighas 
parti land in Basgaon which could be brought under cultivation. 
The co-sharers make collections separately. From a perusal of the 
statements of these witnesses, it is evident that the sale by the 
plaintiffs’ father was for the benefit of the joint family. The 
three shares sold were scattered in three different villages in which 
there were several pattis and most of the land was cultivated by 
co-sharers themselves one co-sharer being a tenant of the other. 
The land in Pipraul was of fourth quality. It is of great ad- 
Vantage to possess share in one village instead of owning small 
shares in small villages, The lands in Pipraul and Atrauli are of 
inferior quality and were not irrigated. The area of irrigated 
land of Basgaon is much larger according to the evidence in the 
case. The land in the shares sold which was shown as sir was as 
a matter of fact under the cultivation of other co-sharers who 
had obtained declarations that they were occupancy tenants. All 
these facts go to show that Sheoharan Singh made a profitable 
bargain in purchasing Basgaon share which the owner was com- 
pelled to sell owing to encumbrances. In deciding the question 
whether or not the transaction was for the benefit of the estate, 
what the court has to see is whether a prudent owner would make 
it with the knowledge available to him at the time. Judging 
the sale made by the plaintiffs’ father by this test, it appears to 
me that the sale was made by him for the benefit of the joint family 
which was enabled chiefly to acquire a compact share in one village 
instead of owning small shares in three different villages in two 
of which the land was of inferior quality. 
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CL For the reasons given above, I am of opinion that the trans- 
Is, action was for the benefit of the estate. I would, therefore, dis- 
——. mis the appeal with costs of the respondents. 
MAREANDEY ; 
” Sman NIAMATULLAH, J.—I concur and have nothing to add. 
Hanae Snes By THE CourT—The appeal is dismissed with costs. 
Nuemal- Appeal dismissed 
aHab, J f 
SANAS LACHHI RAM AND ANOTHER 
1933 VETSHS 
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Abri 26 public Gambling Act (1867), Sec. 1—'Instruments of geming —Mean- 

: ing of—Public Gambling Act (Local Act III of 1925), Sec. 6— 

Basra, J. Besides instruments of geming money staked—Presumption — 
Evidence Act, Sec. 114. 


Anything which assists gaming or which is used for the 
furtherance of gaming would be instruments of gaming. 
It will be necessary in a given case to consider the article in 
question with reference to the game that is played. Lachebi 
Rem v. Emperor, 20 A. L. J. 218 and Atma Rem v. K.-E., 22 
A. L. J. 249 (251) reked on. 


Where besides certain slips of paper, which were used as if- 
struments of gaming, found in the house raided, there was 
evidence of two‘witnesses that they had staked money and the 
stakes had been accepted by the accused, beld, that there can 
be no doubt that the instruments of gaming were kept or used 
for such gaming. ` 


CRIMINAL Revision from an order of Basu Kasi NATH, 
Sessions Judge of Muzaffarnagar. 


The following is the Referring Order:— 


Bajba), J. Bajpal, J—Although the trial of this case was summary and there 
is no record of the evidence yet the facts are clearly stated in the 
judgments of the courts below. ‘The applicants before me have been 
convicted under Section 3 of the Public Gambling Act for keeping a 
common gaming house. The warrant which was issued by the Super- 
intendent of Police on the basis of credible information to Sub-Inspector 
Kripa Ram to search the premises in question which were said to be 
used as 2 common gaming house by Lachhi Ram accused was directed 
not to a Sub-Inspector or officer not below the rank of a Sub-Inspector 
in charge of a police station but to a member of the district intelligence 
staff and as such the presumption under Section 6 of the Gambling Act 
cannot arise, and it is, therefore, clear that the prosecution must prove 
that the accused is running a common gaming house. In the United 
Provinces common gaming house means in the case of gaming on the 
digits of papers manupulated from within jars, a house in which instru- 
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ments of gaming are kept or used for such gaming. Instruments of Cananat 
gaming include any article used as a means or appurtenance of, or for —— 
purposes of carrying on or facilitating gaming. The game in dispute eels 
in the present case is described thus in the judgment of the trial court. Iicn Raw 
The owner of the house who may be conveniently called 2 book-maker v. 
accepts bets from individuals, bets on digits ranging from 1 to 100. Esenaon 
After he has got a sufficient number of bets he makes small slips of 

papers from 1 to 100, puts those slips in a jar and then after rolling it 

about extracts three out of the jar. The numbers mentioned on those 

slips are added together and after eliminating the first digit there remain 

in the majority of cases 2 number consisting of two digits. The whole 

of that number is called the ders, and an individual who has bet on that 

number gets a fairly large amount, whereas the individual who has bet 

on the last digit of that number gets a comparatively smaller amount. 

Such a digit is known as beraf. What happened i in the present case was 

that the police were able to find in the house in question three fairly 

long slips in which were noted down the names of certain persons and 

the bets which they had made. The case which was accepted by the 

courts below was that these slips were instruments of gaming. It is, 
however, argued before me that these slips cannot be said to be instru- 

ments of inasmuch as they do not in any way facilitate gaming. 

It is conceded ae the jar might be said to be an instrument of gaming 

or the various slips that are put down in it might be said to be instru- 

ments of gaming, but the slips which were recovered by the police are 

only memoranda of bets and as such cannot be said to be instruments of 

gaming; for instance, in a game of bridge the cards might be said to be 
instruments of gaming but the score sheet cannot be so styled. There 

seems to be some force in this contention, but I think that it is desirable 

that this case should be heard by a Bench of two Judges and I direct 
accordingly. I am willing to be 2 member of the Bench. 


Sir Č. Ross Alston and K. D. Malaviya for the applicants. 
M. Waliullsb (Assistant Government Advocate) for the 
‘Crown. 
The judgment of the Court was delivered by 
BAJPAI, J.—This case was referred to a Bench of two Judges Bajpai, J. 
by a single Judge. ‘The referring order, which states the facts 
of the case, may be read. There is a slight error in the referring 
order. It is stated therein that 
the warrant which was issued by the Superintendent of Police 
on the basis of credible information. . ....... was directed 
not to a Sub-Inspector or officer not below.. ane 
The passage should read as follows: 

The warrant which was issued by the Superintendent of Police 
on the basis of credible information . . . was directed not 
to an Inspector or officer not below 

Paragraph 333 in Chapter XXVI of the U. P. Police Regu- 
lations enjoins that the warrant issued under Section $ of the 
Public Gambling Act, 1867, should be directed to an Inspector 
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or officer not below the rank of a Sub-Inspector in charge of a 
police station. -- 

The only question that we have got to decide is whether the 
thřee slips of paper found in the house raided are instruments 
of gaming within the definition of those words in Section 1 of 
the Public Gambling Act, II of 1867. Instrument of gaming 
includes any article used as a means or appurtenances of, or for 
the purpose of carrying on or facilitating, gaming. We are 
satisfied that these slips of paper did facilitate gaming. It was 
argued on behalf of the applicants that some limit should be pur 
to the expression “facilitating gaming”. It is not necessary for 
us to define exactly what “facilitating gaming” means, but we 
may say that anything which assists gaming or which is used for 
the furtherance of gaming would be instruments of gaming, and 
it is cot possible to give an exhaustive list of such articles. It 
will be necessary in a given case to consider the article in question 
with reference to the game that is played. In the present case 
there is not the slightest doubt that these slips did assist gaming. 
In Lachchi Ram v. Emperor’ two learned Judges of this Court 
in a very similar case held that the forms upon which the wagers 
were recorded were instruments of gaming, and any person could 
be convicted for keeping a common gaming house even although 
the only instruments of gaming-that were discovered in the house 
were the cash box in which the.money was kept and the forms upon 
which the wagers were recorded. In the Full Bench case of 
Atma Ram v. King-Emperor® the learned Chief Justice remarked 
that in cases of saifa gambling often the only tangible evidence 
that gaming had been going on was the discovery of memoranda 
of bets made, whether these were kept in books or .on loose, pieces 
of paper. The whole object of the legislature would be defeated _ 
if the presumption of keeping a common gaming house by the 
discovery of instruments of gaming therein could not be made by 
the recovery from the house in question of such articles which 
are perhaps the only tangible evidence of gaming in-a case of this 
description. In the case of Ismail v. Emperor® a learned. single 
Judge of this Court observed in connection with a very similar 
case that there can be no doubt that the papers containing the 
accounts of safta gambling were not waste papers, as was con- 
tended by the accused in that case, but were memoranda of satta 
gambling, and that the case came -under the Gambling Act, there 
being no substantial difference between the bits of paper rolled up 
in a ball and put in the jar and these memoranda of bets kept in 
the house itself. We are, therefore, satisfied, upon the authorities 
of this Court and upon the plain language of the Act, that the 


papers found in the house raided were instruments of gaming. 
.120 A. L. J. 218 122 A. L. J. 249 (251) ` 
"os AL J. 346 
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That being so, the applicants were rightly convicted for keeping Cananat 
a common gaming house. jase 
The next contention that was advanced before us was that ___ 

common gaming house under the United Provinces Public Gambling Lacon Rax 
Act, Local Act II of 1925, means a house in which instruments K 
of gaming are kept or'used for such gaming, and the argument "2 
is that the mere fact that these instruments were discovered in Belper, J. 
the house does not show that they were kept or used for gaming. 
This, as was clearly mentioned in the referring order, is not a 
case in which a presumption arises under Section 6 of the Public 
Gambling Act by reason of the fact that the warrant was not 
issued to a properly authorised officer, as laid down by Section 5 
of the Act. In appropriate cases regard being had to the sur- 
rounding circumstances it might be permissible under Section 
114 of the Evidence Act to raise a presumption that these instru- 
ments of gaming were kept or used for gaming, but it is not 
necessary for us to invoke such a presumption for the purposes 
of the present case. It has been stated by both the courts below 
that there is direct evidence to the effect that Lachhi Ram and 
Flardwari, the accused in this case, had been receiving satta 
gambling stakes in the gher. The evidence referred to is the 

. evidence of two persons Badri and Hari Ram, who were 
believed, and it is to the effect that they had staked 
money on digits on the morning previous to the raid. It is, 
therefore, clear that over and above the fact that instruments 
of gaming were found in the house, there is the evidence of two 
witnesses to the effect that they had staked money and the stakes 
had been accepted by Lachhi Ram and Hardwari. There can - 
therefore be no doubt that the instruments of gaming were kept 
or used for such gaming. It was then argued (an argument 
which we have not been able clearly to appreciate) that there 
has been a confusion in the judgments of courts below inas- 
much as they have not drawn a clear distinction between the 
evidence that was tendered on behalf of the prosecution to the 
effect that gaming was going on in the morning and evidence to 
the effect that instruments of gaming were discovered at the 
time of the raid in the afternoon. We are of opinion that there 
is no force in this argument. The question that the courts below 
had to decide was whether Lachhi Ram and Hardwari were the 
owners or occupiers of a common gaming house, and the whole 
of the evidence that was tendered by the prosecution was admis- 
sible on the point and tended to show that Lachhi Ram and 

- - Hardwari kept a common gaming house. ; 

Lastly it was argued that the lease of the house-was only in ` 
, _ favour of Hardwari and Lachhi Ram has been wrongly con- 
. victed. We were informed that Lachhi Ram had died during 
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Canana the pendency of the present revision, but we have considered 
—— this point as well, and all that we need say regarding it is that 
13 there is a finding of the Magistrate to the following effect: 


—<} 


Lacum Ram I have no doubt that the gher in question is kept by Hardwari 

+. and Lachhi accused. 

EMPEROR The sentence does not seem to be excessive. We, therefore, 

Bajpai, J. dismiss this application in revision. Application dismissed 
bac, PRIVY COUNCIL 
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Loan Indien Income Tax Act, Secs. 23, 66—Questions as to accounts and rates 
BLANESBURGH of pofit—Points of fact not of lew—No reference to High Court 


Lord ATKIN 


Lorp 
ACAN In the course of an assessment of an assessee who was 2 contractor 


two questions were raised:— 

(1) Whether particular sales which had been effected in the 
course of the “previous” year but for which payment had actually 
been received in the following year could be included in the assess- 
ment? and 

(2) Whether in the absence of a proper balance-sheet and profit 
and loss account.the flat rate, applied by the Income-tax Officer 
for determining the amount of profits, was excessive? 

Held, that both were questions of fact and the High Court had 
properly refused to direct the Commissioner to state a case. 

Que—Whether an appeal to His Majesty in Council lay from 
an order of the High Court refusing to direct the statement of a 
case? 

APPEAL from a decision of the High Court of Judicature at 
Lahore. . 


Roland Burrows, K. C. and R. Hills for the appellant.- 
A. M. Dunne, K. C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Lord Lorp BLANESBURGH— [his appeal is concerned with an assess- 
Blenesbarsh ment to income tax in respect of the profits of his business, 
made upon the appellant under the provisions of the Indian 
Income Tax Act, 1922, by the Income Tax Officer at Peshawar. 

Apart from an objection to the competency of the appeal 

to which reference will at a later stage be made, the sole ques- 

tion for determination by their Lordships is whether two findings 

of the Income Tax Officer, upon which the assessment was 

based and to which the appellant takes exception, were other 

than findings of facts placed by the Act beyond the review of 

any Court. That the findings were of that description was the . 


*P. C. A. 26 of 1932 
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conclusion arrived at in India by all the authorities concerned, 
including the High'Court of Judicature at Lahore. 

Although the provisions of the Indian Income Tax Act 
immediately relevant are not unfamiliar, it will be convenient, 
if only for facility of subsequent reference, and before going 
further to set them forth as they stood in 1928. 


They are as follows:— 


Section 3.—Where any Act of the Indian Legislature enacts 
that income tax shall be charged for any year .. . tax... 
shall be charged for that year in respect of all income profits 
and gains of the previous year of every individual. » 

Section 10(1).—The tax shall be payable by an assessee under 
the head ‘business’ in respect of the profits or gains of any business 
carried on by him.. 

Section 13,—Income, profits and gains shall be computed for the 
purpose [of Section 10] . in accordance with the method of 

_ accounting regularly employed by the assessee. 
Provided that, if no method of accounting has been regularly 


employed, or if the method employed is such that, in the opinion. 


of the Income Tax Officer, the income profits and gains cannot 
properly be deduced therefrom, then the computation shall be 
made upon such basis and in such manner as the Income Tax Officer 
may determine. 

Section 22(2).—In the case [of such 2 person as the appellant] 
the Income Tax Officer shall serve a notice upon him requiring 
him to furnish a return in the prescribed form and verified 
in the prescribed manner, setting forth . his total income 
during the previous year. 

Section 23(2).—If the Income Tax Officer has reason to believe 
that a return made under Section 22 is incorrect or incomplete, 
he shall serve on the person who made the return a notice requiring 
him either to attend at the Income Tax Officer’s office, or to 
produce, or to cause to be there produced, any evidence on which 
such person may rely in support of the return. 

(3) the Income Tax Officer after hearing such evidence 
as such person may produce, and such other evidence as the Income 
Tax Officer may require, on specified points, shall, by an order in 
writing assess che total income of the assessee and determine the 
sum payable by him on the basis of such assessment. 

Section 30.—Any assessee objecting to the amount or rate at 
which he is assessed under Section 23 may appeal to the 
Assistant Commissioner against the assessment. 

Section 31(3).—In disposing of an appeal the Assistant Com- 
missioner may, in the case of an order of assessment— 

(a) Confirm the assessment. 

Section 33(1).—The Commissioner may of his own motion call 
for the record of any proceeding under this Act which has been 
taken by any authority subordinate to him 

(2) On receipt of the rcord the Commissioner may make such 
inquiry or cause such inquiry to be made and, subject to the pro- 
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visions of this Act, may pass such orders thereon as he thinks fit: 

Provaded that he shall not pass any order prejudicial to an 
asseasee without hearing him or giving him a reasonable opportunity 
of being heard. 

Section 66(2).—-Within [the time prescribed after being] served 
with notice of an order under Section 31 or Section 32 the assessee 

. may . require the Commissioner to refer to the High 
Court any question of law arising out of such order . 

(3) If on any application being made under Sub-section (2) 
the Commissioner refuses to state the case on the that no 
question of law arises the assessee may apply to the High 
Court, and the High Court, if it is not satisfied of the correctness 
of the Commissioner’s decision, may require the Commissioner to 
state the case. 

It is against the refusal of the High Court of Judicature 
at Lahore to require the Commissioner to state a case with refer- 
ence to the questions raised by the appellant that the present 
appeal is brought. The objection taken to its competence, already 
referred to, is that no appeal to His Majesty in Council lies from 
such refusal. 

The facts are short. 

The appellant, the assessee, is a timber merchant carrying 
on business at Nowshera, in the North-West Frontier Province. 
His present complaint is with reference to the profits of his 
business assessable to income tax for the year ending 
March 31, 1928. 

As has been seen, the effect of Section 3 of the Income Tax Act 
is that the profits of the previous year are for the purpose of in- 
come tax to be the profits of the year of assessment. Accord- 
ingly, in response to a notice from the Income Tax Officer, pur- 
suant to Section 22 (2) of the Act, served upon the appellant 
with reference to the year of assessment, he made a return which 
showed his total income received during the previous year to 
have been Rs.9,167. The officer refused to accept this return, 
and to test its accuracy called, under Section 23 (2), for evidence in 
its support. In response, the appellant’s business books were 
produced. From them it appeared that his sales of timber 
therein recorded for the year in question produced Rs. 4,37,339 
only, there having been omitted all record of some further sales 
actually effected during the year for an aggregate purchase price 
of Rs. 90,618. 

These further sales, although so effected, were not brought 
into charge until the month of April, 1927, after the expiration, 
that is to say, of the previous year. With these sales included 
in that year, as the Income Tax Officer held they ought to have 
been, the appellant’s total sales for the year amounted to 
Rs. 5,27,958, and on the basis of that figure of sales the officer 
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assessed the appellant to income tax in respect of his business 
profit. 

Here, according to the appellant, the officer went wrong, 
The sum of Rs. 4,37,339, representing the sales recorded in his 
books for the year, was the only true basis of assessment, and 
the addition of Rs. 90,618 to that sum is the first of the two 
matters to which he takes exception. 


The second is this. The Income Tax Officer in order to 
arrive at the appellant’s profits from his` business, applied a flat 
rate of 321% per cent. to the above sum of Rs. 5,27,958, stat- 
ing, in his order of assessment, that no profit and loss account 
had been prepared by the appellant and that the rate of profit 
could not be deduced from his books. ‘This rate, in its amount, 
is objected to by the appellant. His objection is not to a 
flat rate as such, but to this particular flat rate as being excessive 
and in the circumstances unwarranted. 

Dissatisfied with the assessment upon him, the appellant, 
under Section 30 of the Act, appealed to the Assistant Com- 
missioner of Income Tax, Rawalpindi. His grounds of appeal, 
in effect, were (1) that according to his method of book-keep- 
ing, a transaction of sale was not entered in his books until the 
day when the hundi in respect of it was received from his pur- 
chaser, and that the hundis for the Rs. 90,618 were received 
in, that is, were not received before, April, 1927; and (2) that 
the officer was not correct in working out the profits at a flat 
rate of so much as 3244 per cent. 


The Assistant Commissioner dismissed the appeal by an 
arder dated November 22, 1927. In his view, as in that of the 
Income Tax Officer, the appellant’s books were normally kept 
on a system, which he termed the mercantile system, an out- 
standing feature of which is that sales are recorded on the dates 
when a are effected, whether cash payment is then made or 
not. In respect of the Rs. 90,618, the appellant had for his 
own purposes departed from this system, and had recorded the 
transaction not on the dates when the sales were effected, but on 
a date after cash payment for all of them had been received. 
With regard to the second objection, the flat rate of profit was 
the same as that which, without objection, had been charged 
in the previous year, and there was no proof adduced in support 
of the appellant’s allegation that the profit was in fact lower 
‘ proportionately than it then had been. 

On December 19, 1927, the appellant petitioned the respon- 
dent Commissioner to refer to the High Court of Judicature at 
Lahore, under Section 66 (2) of the Act, the question of law 
involved in his objection to the assessment made upon him. By 
an order of December 5, 1928, the Commissioner dismissed the 
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petition. He held that the objection taken by the appellant to 
the assessment related to questions of fact only and that no ques- 
tion of law was involved. 

Thereupon on February $, 1929, the appellant filed a peti- 
tion in the High Court of Judicature at Lahore, under Section 
66(3) of the Act, praying that Court to order the respondent 
Commissioner to refer to it certain points of law which in the 
course of the hearing were formulated as follows:— 

(1) That the finding of the Assistant Commissioner of Income 
Tax that the appellant kept his accounts in accordance with the 
mercantile system was not based on any evidence whatever or in 
any case was an inconsistent finding. 

(2) That mere credit entries of sales of timber appearing in the 
books during the accounting year could not be regarded as includ- 
ing profits accruing in that year when, as a matter of fact, the 
prices of such timber were neither realised nor credited as income 
during that year; and 

(3) That there was no legally admissible evidence justifying the 
Income Tax Officer in estimating the profits at a flat rate of 
3214 per cent. 


The Court, by order of November 28, 1929, dismissed the 
petition. ‘The learned Judges found and held that the findings 
of the Income Tax Officer and of the Assistant Commissioner 
as to the appellant’s system of accounting were findings of fact, 
based upon evidence. As to the assessment at a flat rate of 
profit of 321% per cent., they painted out that no objection had 
been taken by the appellant to the same assessment for the two 
preceding years, 1924-5 and 1925-6, and it had not been 
shown that the Income Tax Officer was not well warranted in 
maintaining the same percentage in respect of the year of assess- 
ment. ‘The question was one of fact for him to decide. 

The present appeal is from that order of dismissal of 
November 28, 1929, and their Lordships are satisfied that it is an 
appeal without foundation. It was mainly rested on the con- 
tention that the assertion of the Income Tax Officer as to the 
appellant’s accounts being kept on the mercantile system could 
not in point of law be supported. A profit and loss account 
and a valuation of stock were, it was contended, essential to a 
mercantile system of accounting, and no such account had been 
prepared by the appellant, while no valuation of stock had, it 
was conceded, been made. Their Lordships do not propose to 
discuss this question, which hardly seems to them to be one of 
law. Too much emphasis has, they think, throughout the case 
been attached to the use by, the Income Tax Officer and the 
Assistant Commissioner of the term “mercantile system.” The 
finding of both, in its essential substance, was that the appel- 
lant’s system of accounting, by whatever name called, required 
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the inclusion’ in his accounts of 1926-27 of the Rs. 90,618 re- 
ferred to, and the only question open to judicial determination 
is whether there was any evidence before these officers upon which 
they might so find. 

It appears to their Lordships that such evidence was not 
wanting. Different descriptions of his system, inconsistent with 
the finding put forward by the appellant, failed to stand the test 
of examination. The appellant’s contention, before the Assis- 
tant Commissioner, for example, that transactions of sale were only 
entered in his books when one-fourth of the price was paid in 
cash and hundis received for the balance was shown on exami- 
nation of his books to be without warrant, and’ with reference to 
the disputed figure of Rs. 90,618 itself, his statement in his 
grounds of appeal to the Assistant Commissioner that hundis for 
the entire amount were received in April, 1927, is contradicted 
in his own petition of December 19, 1927, when, speaking of 
Rs. 48,712°'6, being sales to the O.R. Railway, he says that no 
hundis or part-payment is given in the case of sale to Govern- 
ment, and it was admitted that the account for that amount had 
been accepted by the railway company in March. Further, it was 
admitted that a part-payment of Rs. 12,438, another portion of 
the Rs. 90,618, was made to the appellant on March 30, 1927, yet 
no receipt in respect of that payment was entered until April 3, 
1927. When, finally, in the High Court it was explained by 
counsel for the appellant that to include this figure of Rs.90,618 
in the accounts of the “previous year” would have exposed the 
appellant to liability for super-tax,in the year of assessment, con- 
firmation is not lacking of the Assistant Commissioner's statement 
that sales are recorded in his books as it suits the appellant best 
or as he likes. 

In these circumstances it is, in their Lordships’ judgment, 
impossible to say that there was not evidence before the Income 
Tax Officer and the Assistant Commissioner upon which they 
might find, as they did, that this item of Rs. 90,618 was excluded 
from the appellant’s accounts of 1926-27 out of the ordinary 
course and for reasons not to be justified. 


With regard to the flat rate of 32% per cent., their Lord- 
ships are in agreement with the judgment of the High Court on 
that head. The principle of assessment at a flat rate not being 
contested, its amount must be for the Income Tax Officer to 
determine. Their Lordships would only add that the Com- 
missioner, acting under Section 33 of the Act, caused further 
inquiry to be made into this matter, and as a result he found no 
reason for interfering with the Income Tax Officer’s finding. 

The result is that the appeal fails on the merits and it be- 
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to its competence, already referred ‘to. The objection is a 
serious one. Admittedly, such an appeal as the present is not 
authorised by the Indian Income Tax Act itself. If open at all, 
it must be justified under Clause 29 of the Letters Patent of the 
Lahore High Court as being an appeal “from a final judgment 
decree or order made in the exercise of original jurisdiction” by 
a Division Bench of the Court. And this present appeal was 
held by the Full Court to be so justified. ; 

Before the Board the question was not fully argued, and 
their Lordships accordingly refrain from expressing any opinion 
whatever upon it. It is desirable, they think, that it should 
await final determination in a case where it is not, as.it has here 
become, purely academic. 

Their Lordships will humbly advise His Majesty that this 
appeal be dismissed, and with costs. 

Appeal dismissed 


Lewis and Y glesias—Solicitors for the appellant, 
Solicitor, India Office—Solicitor for the respondent. 


PURSHOTAM LAL JAITLY (Applicant) 
Versus 
W. T. HENLEY’S TELEGRAPH WORKS, Lp. 
AND ANOTHER (Opposite parties) * 

Civil Procedure Code, Section 115—Partner in defendant firm not allowed 
to cross-examine plaintifs witnesses—W ben order not in accordance 
with lew—Case decided’—When decision amounting to—Or. 30— 
Firm materially different from registered company—Or. 30, R. 6— 
Appearance and defence by partners—Procedure. 

Where a member of the firm, against which a suit for recovery 
of certain sum had been filed, entered appearance through his 


counsel and contested the case but the lower court disallowed him’ 


to cross-examine the plaintiff's witnesses or to produce evidence on 
his own behalf, beld, that as a defendant in the case he was as much 
entitled to cross-examine the plaintiff’s witnesses and to produce 
evidence for defence as any other defendant. ‘Therefore the 
lower court’s order was not in accordance with law and the lower 
court’s decision that the defendant was not entitled to take part 
in the conduct of the case amounted to a ‘case decided’ within 
the meaning of Section 115 of C. P. C. 

The position of a firm is materially different from that of a 
registered company when it sues or is sued. Or. 30, C. P. C. 
makes it perfectly clear how far a firm, as distinguished from 
a registered company, can be represented by its individual partners. 

Where some only of a large number of partners put in appear- 
ance, the fact will be duly recorded; and if appearance has not 
been put in by all the partners, the case will be one in which 
some only of the partners have appeared and others have 

*Civ. Rev. 38 of 1933 


we 
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not. The suit being one in which the entire firm is sued, the 
liability “of each partner is not severat but a collective liability, 
unless any particular partner is impleaded for some reason in his 
individual capacity, in which case he should figure as a party 
wholly apart from his capacity as 2 partner. Each of the partners 
who has entered appearance as such has precisely the same rights 
as regards the conduct of the case as one of the several defendants 


having a common defence. “The name of the firm is only a` 


“ compendious description of the partners in reference to the com- | 


mon interest which they possess in a cértain concern. 

Civ Revision from an order of C. L Davi Esq., Addi- 
tional Subordinate Judge of Allahabad. 

N. P. Asthana for the applicant. 

H. L. Kapeor for the opposite parties. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is an application for revision directed 
against an order passed by the learned Additional Subordinate 
Judge of Allahabad, in a regular suit pending before him. One of 
the questions arising in the case is whether the order is only an 
interlocutory order which cannot be questioned in revision, or 
whether it amounts to a “case decided” within the meaning of 
Section 115 of the Code of Civil Procedure. It is only if the 
aforesaid order can be considered to amount to a “decision” of a 
“case” that the merits of the order fall to be considered. 


It appears that the plaintiff, W. T. Henley, Telegraph Works, 
Limited, sued for recovery of a certain sum of money and implead- 
ed the Gorakhpur Electric Supply Company, Limited, as defen- 
dant No. 1, and “P. L. Jaitly-and Company” as defendant No. 2. 
The suit was contested by both the defendants, who filed separate 
written statements. The one filed on behalf of defendant No. 2 
was signed by Keshri Narain, who is one of the partners of the 
firm P. L. Jaitly and Company. It is not quite clear as to who 
are the members of the firm P. L. Jaitly and Company; but it is no 
longer in dispute that Keshri Narain and Pandit Parshotam Lal 
Jaitly are two of the partners. The words “and Company”, form- 
ing part of the description of defendant No. 2, is a misnomer. It 
is not 2 company registered or otherwise. It is only a firm of 
which at least Keshri Narain and P. L. Jaitly are members. It is 
also necessary to mention that defendant No. 2, that is, P. L. 
Jaitly and Company, represented defendant No. 1, namely, 
Gorakhpur Electric Supply Company, Limited, as its managing 
agents. The written statements, filed on behalf of both the sets 
of the defendants, had, therefore, a common source, namely; P. L. 
Jaitly and Company. Messrs. Ladli Prasad and Radha Charan, 
advocates, were retained for defendant No. 1 by Pandit Parshotam 
Lal Jaitly, who signed a vakalatnama in their favour. Messrs. 
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Kampta Prasad Kacker and Vidhya Dhar were retained on behalf 
of defendant No. 2, and a vakalatnama in their favour was exe- 
cuted by Pandit Parshotam Lal Jaitly. The case proceeded to trial 
for a considerable length of time. On January 10, 1933, Mr. 
Ramnama Prasad, acting under instructions from Pandit Parshotam 
Lal Jaitly, presented an application that the latter had not been 
impleaded in the suit which was consequently defective and liable 
to dismissal. It was prayed that the suit be dismissed on that 
ground. The learned Judge dismissed this application for certain 
reasons, which it is not necessary to mention. That order became 
final and has not been questioned in revision before us. Imme- 
diately after that order was passed, Mr. Ramnama Prasad, again 
professing to act on behalf of Pandit Parshotam Lal Jaitly, presented 
an application, which referred to the court’s recent order of Jan. 
10, 1933, and prayed “that this Court be pleased to decide whether 
the petitioner can as a proprietor of defendant No. 2 go on with 
the case or not.” ‘This application was disposed of by an order 
of the same date, which is in question in revision before us. 

The application, dated January 11, 1933, asked for the deci- 
sion of a question which, so far as the proceedings preceding that 
application show, had never arisen. The order of the court, 
however, shows that Pandit Parshotam Lal Jaitly’s misgivings re- 


_ garding his right to take part in the conduct of the suit were not 


altogether unfounded. The learned Judge passed an order which 
negatives that right. The material portion of that order is as 
follows: 

You had a right to put in a written statement or contest, if you 
desire and at the proper time. If you want now to go on with 
the suit, you must ask to be allowed to defend or put in a contest 
and contest the suit, but you cannot be allowed to come in at 
any moment and say as you also are a member or the proprietor 
you can be allowed to cross-examine the plaintiff’s witness or 
produce evidence on your own behalf without having actually filed 
any contest or made appearance when you might or ought to have 
done so. So I cannot allow you now to cross-examine plaintiff’s 
witnesses or to produce evidence on your own behalf. 

It seems to us that there was some confusion of thought in 
the minds of counsel appearing before the lower court on January 
11, 1933, and of the lower court itself. The position of a firm 
is materially different from that of a registered company when 
it sues or is sued. Order XXX of the Code of Civil Procedure 
makes it perfectly clear how far a firm, as distinguished from a 
registered company, can be represented by its individual partners. 
We confine our remarks to cases in which a firm is sued, and re- 
frain from taking any notice of those provisions of Order XXX 
which relate to cases in which a firm is plaintiff. It will appear 
from Rule 6 that 
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where persons are sued as partners in the name of their firm, they 

shall appear individually in their own names but all subsequent 
proceedings shall, nevertheless, continue in the name of their firm. 

It is clear that the defendant firm can put in its appearance 

in the manner provided by Rule 6, that is, its individual members 
should put in appearance but the description of the defendant 
must continue to be as before, that is, the name of the firm. 
Where some only of a large number of partners put in appearance, 


the fact will be duly recorded; and if appearance has not been put - 


in by all the partners, the case will be one in which some only 
of the partners have appeared and others have not. The suit being 
one in which the entire firm is sued, the liability of each partner 
is not several but a collective liability, unless any particular partner 
is impleaded for some reason in his individual capacity, in which 
case he should figure as a party wholly apart from his capacity as 
a partner. Each of the partners who has entered appearance as 
such has precisely the same rights as regards the conduct of the 
case as one of several defendants having a common defence. ‘The 
name of the firm is only a compendious description of the partners 
in reference to the common interest which they possess in a certain 
concern. When the firm is arrayed as a defendant, all the part- 
ners should be deemed to be in the array of the defendants in their 
Capacity as partners. 
Order XXX, Rule 1(2) of the Code of Civil Procedure pro- 
vides that ` È 
where persons sue or are sued as partners in the name of their firm, 
it shall, in the case of any pleading or other document requifed by 
or under this Code to be signed, verified or certified by the 
plaintiff or the defendant, suffice if such pleading or other docu- 
ment is signed, verified or certified by any one of such persons. 
In this case, the written statement signed by one of the 
partners, namely, Keshri Narain, was filed. It should be con- 
sidered to be the written statement of the firm, that is, of all the 
partners constituting it. Pandit Parshotam Lal Jaitly should, there- 
fore, be considered to have contested the suit. Messrs. Kampta 
Prasad Kacker and Vidhya Dhar, whose vakalatnama was signed 
by Pandit Parshotam Lal Jaitly, appeared on behalf of defendant 
No. 2. We do not consider it necessary to decide whether Pandit 
Parshotam Lal Jaitly had the authority to empower the aforesaid 
_ advocates to appear for all the partners. At any rate, the autho- 
rity conferred by him was effective so far as he was concerned. 
Similarly, Mr. Ramnama Prasad, whose vakalatnama was signed 
by Pandit Parshotam Lal Jaitly, could legally represent him in the 
proceedings. The court never ordered the proceedings to be ex 
porte against the firm or-any member thereof. It is thus clear 
that Pandit Parshotam Lal Jaitly, who is admittedly a member of 
the firm “P. L. Jaitly and Company” entered the appearance 
160 
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through his authorised counsel up to the date on which the order 
in question in this cevision was passed. We think that the pre- 
mises, on which the learned Subordinate Judge based his conclusion, 
are not well founded. Pandit Parshotam Lal Jaitly did contest 
the suit and the learned Subordinate Judge’s assumption to the 
contrary is not correct. That he put in appearance as one of the 
partners of the firm is also undeniable. As a defendant in the 
case he was as much entitled to cross-examine the plaintiff’s wit- 
nesses and to produce evidence for defence as any other defendant. 
It is not necessary, for the purposes of this case, to decide whether 
the firm as a whole will be bound by what he does in conducting 
the case. It is, however, unquestionable that, in conducting the 
case, he is bound by the written statement filed on behalf of the 
firm, and his conduct of the suit should not travel beyond it. 


For the reasons discussed above, we are of opinion that the 
order passed by the lower court was not in accordance with law. 


The next question is whether the order is one which can be 
interfered with in revision. We are of opinion that the lower 
court’s decision that the defendant is not entitled to take part in 
the conduct of the case amounts to a “case decided” within the 
meaning of Section 115 of the Code of Civil Procedure. In dep- 
riving Pandit Parshotam Lal Jaitly of his right to cross-examine 
the plaintiff’s witnesses and to examine witnesses in defence the 
lower court acted illegally in the exercise of its jurisdiction. 


The result is that this application is allowed. The order of the 
lower court is set aside and it is declared that Pandit Parshotam 
Lal Jaitly, as one of the partners of the firm P. L. Jaitly and 
Company, is entitled to cross-examine the plaintift’s witnesses and 
to examine such witnesses on his behalf as he may be advised, 
provided there is no other circumstance in the case which disentitles 
him to these privileges. We direct that the parties should bear 
their own costs of this revision, in view of the fact that Pandit 
Parshotam Lal Jaitly could have had the plaintiff’s witnesses cross- 
examined and evidence led for defendant No. 2 through his counsel, 
in whose favour a vakalatnama on behalf of the firm had been 
executed. 

Revision alowed 
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OM PRAKASH anp oTHERS (Decree-holders) 
Versus 
MUHAMMAD ISHAQ anp oTHERS (Objectors) * 

Civil Procedure Code, Or. 38, R. 5(3)—No conditional atiachment— 
Application for attachment before judgment dismissed—No appeal 
lies—Or. 38, R. 5 and Or. 34, R. 6—Application for attachment 
before judgmenit—Dismissed on an erroneous view of lew—W ben 
no revision lies. 

No appeal lies under Or. XLHI (1) (q), where no conditional 
attachment has been made under Or. XXXVII, R. 5(3) and the 
application for attachment before judgment ends in dismissal 
on the defendant showing cause against it. 

Where the Subordinate Judge entertained the application for 
attachment before judgment, issued the preliminary notice, heard 
the mortgagor, who showed cause against the application, but 
based his order dismissing the application for attachment before 
judgment on the mistaken view that an application under Or. 
XXXVII, R. 5 cannot be made in a mortgage suit, unless the 
mortgaged property has been actually sold, the sale proceeds have 
proved to be insufficient and the mortgagees apply for a decree 
over under Or. XXIV, R. 6, eld, that there was no failure to 
exercise its jurisdiction. The utmost that could be said was that, 
in deciding the case which it had jurisdiction to decide, it took 
an erroneous view on a question of law involved in the case. 
No revision therefore lay. 

Crv Revision from an order of S. M. Mm Esq., Subordinate 

Judge of Meerut. 


P. L. Banerji, G. Agarwala and K. N. Agerwale for the appli- 
cants. 


Mukbter Abmad for the opposite parties. 
The Court delivered the following judgment:— 


Om Prakash and others have preferred an appeal from an 
order passed by the learned Subordinate Judge of Meerut refusing 
` to allow attachment before judgment. They have also applied in 
revision in view of the contingency that the appeal be held to be 
incompetent. 

Om Prakash and others obtained a decree for sale under 

Order XXXIV, Rules 4 and 5 of the Code of Civil Procedure. 
The proceedings for sale of the mortgaged property were pending 
in the lower court when they made an application under Order 
XXXVII, Rule 5, for attachment before judgment, on the allega- 
tion that the sale proceeds were likely to prove insufficient for the 
satisfaction of the mortgage money and that a deficit of Rs. 38,000 
was likely to occur. As the mortgaged property had not been 
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sold, no application under Order XXXIV, Rule 6 was made before 
the application for attachment before judgment, already referred 
to. The decree-holders filed an affidavit in support of their appli- 
cation to the effect that the judgment-debtor was about to dispose 
of a substantial part, if not the whole, of his other property. The 
learned Subordinate Judge directed the mortgagor either to 
security or to show cause why an order for attachment before 
judgment should not be passed. It is material to mention that the 
court did not direct conditional attachment in terms of Order 
XXXVII, Rule 5(3). On the date fixed for hearing the mort- 
gagor showed cause. One of the grounds urged by him was that 
attachment before judgment could not be ordered before an appli- 
cation for a decree over under Order XXXIV, Rule 6 of the Code 
of Civil Procedure was made. Some other objections were put 
forward, but it is not necessary to mention them for the purposes 
of the appeal and the revision before us. After hearing the mort- 
gagees and the mortgagor on the question whether attachment 
before judgment should be ordered ie learned Subordinate Judge 
passed the following order: i 

Let the mortgaged property be sold first. The application 

under Order XXXVII, Rule 5 is premature. 

We may note in passing that the order of the learned Subor- 
dinate Judge is extremely meagre. It does not expressly reject 
the mortgagee’s application for attachment before judgment, 
though there is no doubt that he meant to do so. It is not clear 
from the aforesaid order as to whether the learned Judge acted 
under Rule 5 or Rule 6 of Order XXXV of the Code of Civil 
Procedure. This is of importance in view of the preliminary 
objection taken on behalf of the respondents that no appeal lies 
from the order in question. 


Under Order XLII (1) (q), no appeal lies except from an 
order passed under Rules 2, 3 and 6 of Order XXXVI. Rules 
2 and 3 admittedly have no application. If the order is substan- 
tially one under Rule 6, the appeal before us is competent, other- 
wise it is not. After carefully examining the provisions of Rules 
S and 6 with reference to the order in question we are of opinion 
that it cannot be deemed to be one under Rule 6. Rule 5 empowers 
the court, in certain circumstances, to direct the defendant either | 
to furnish security or to show cause why he should not furnish 
security. It also empowers the court to direct conditional attach- 
ment of the whole or any portion of the property specified in the 
application for attachment before judgment. Rule 6 runs as 
follows: l 

(1) Where the defendant fails to show cause why he should 
not furnish security, or fails to furnish the security 
within the time fixed by-the court, the court may order that the 
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property specified, or such portion thereof as appears sufficient 
to satisfy any decree which may be passed in the suit, be 
attached. 

(2) Where the defendant shows such cause or furnishes the 
required security, and the property specified or any portion of it has 
been attached, the court shall order the attachment to be with- 
drawn, or make such order as it thinks fit. 

Sub-rule (1) contemplates cases in which the court orders 
attachment on the-defendant (¢) failing to show cause, or (b) 
failing to furnish the security required. In the case before us, 
the defendant showed cause in obedience to the direction of the 
court, and no order for attachment before judgment was passed. 
It is, therefore, clear that the order in question is not one under 
Rule 6(1). Rule 6(2) would have been applicable but for the 
circumstance that no conditional attachment of the whole or any 
portion of the property was ordered: It seems to us that Sub- 
rule (2) was not intended to cover cases in which the defendant 
successfully showed cause against the application praying for at- 
tachment before judgment and in which no conditional attachment 
under Rule 5(3) had been made. Broadly speaking, Rule 6 con- 
templates cases in which attachment has been either ordered or, 
if previously made, it has been withdrawn. In this view, no appeal 
lies under Order KLUI (1) (q), where no conditional attachment 
has been made under Order XXXVIU, Rule 5 (3) and the appli- 
cation for attachment before judgment ended in dismissal on the 
defendant showing cause against it. First appeal from order No. 
§0 of 1932 is, therefore, incom 


Revision No. 77 of 1932, which i is directed against the same ` 


order, can succeed if the requirements of Section 115 of the Code 
of Civil Procedure, are made out. It is not disputed that the 
learned Subordinate Judge had jurisdiction to entertain an appli- 
cation under Order XXXVII, Rule $. It is equally undeniable 
that, if he had jurisdiction to entertain it and did dispose of it 
rightly or wrongly, his order cannot be interfered with in revision. 
The learned advocate for the mortgagees, decree-holders, has con- 
tended that the learned-Subordinate Judge failed to exercise a juris- 
diction vested in him by law. The learned advocate construes 
the order which we have already quoted in full as if it implies that 
an application under Order XXXVII, Rule $ of the Code of Civil 
Procedure, is not maintainable until the stage at which an applica- 
tion under Order XXXIV, Rule 6 can be made is reached. We 
think that this construction is correct. The use of the word 
“premature” in the Order can only imply that the application has 
been made before its proper time. In other words, the application 
could not be made at the stage at which it was made and would lie 
after the mortgaged property was sold and the sale proceeds proved 
to be insufficient and the mortgagee actually applied under Order 
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XXXIV, Rule 6 for a decree over. It is pointed out that an appli- 
cation tinder Order XXXVII, Rule 5 can be made in a mortgage 
suit before an application under Order XXXIV, Rule 6 is actually 
made. Rule 5 of Order XXXVIL provides that the court may 
take action of the kind contemplated by it “at any stage of a 
suit.” Proceedings under Order XXXIV, Rule 6 of the Code ot 
Civil Procedure, are proceedings in the mortgage suit. We assume, 
for the purpose of this case, that the view taken by the learned 
Subordinate Judge, namely, that an application under Order 
XXXVI, Rule 5 cannot be made before an application under 
Order XXXIV, Rule 6 is passed, is not correct. But the question is 
whether the order passed by the learned Subordinate Judge can be 
interfered with in revision, even though it proceeds on an erroneous 
view of law. We do not think that the case is one in which the 
lower court can be considered to have failed to exercise a jurisdic- 
tion vested in it by law. There was no failure to exercise its juris- 
diction. The utmost that can be said is that, in deciding the case 
which it had jurisdiction to decide, it took an erroneous view on 
a question of law involved in the case. The learned Sub- 
ordinate Judge entertained the application for attachment be- 
fore judgment, issued the preliminary notice, heard the mortgagor, 
who showed cause against the application, but based his order dis- 
missing the application for attachment before judgment on the 
mistaken view that an application under Order XX XVII, Rule 5 
cannot be made in a mortgage suit, until the mortgaged property 
has been actually sold, the sale proceeds have proved to be insuffi- 
cient and the mortgagees apply for a decree over under Order 


XXXIV, Rule 6. 


For the reasons mentioned above, we are of opinion that the 
order in question cannot be interfered with by this Court in the 
exercise of its revisional jurisdiction under Section 115 of the Code 
of Civil Procedure; (See Amir Hassan Khan v. Sheo Baksh Singh'.) 
We have already expressed the view that no appeal lay from that 
order. The result is that the first appeal from order No. 50 of 
1932 and civil revision No. 77 of 1932 are dismissed with costs. 


Appeal dismissed 


11, I, R. 11 Cal 6 
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CHHUTTAN LAL (Objector) 


vena le 
MUHAMMAD IKRAM KHAN (Decree-bolder) * 1933 
Civil Procedure Code, Or. XXI, Rules 66 end 90—Sale—Adiournment— Merch i 


Judgment-debtor agrees that there should be no further sale pro- 
clemation—lIrregulerities in previous sale lemation—When sale Sorama, 
not vitiated—Objection on the basis of under-valuation—W ben C.J 
cannot be raised—Failure to specify exact bour in order adjanrning To», J. 
sile—When material irregularity. 

There is no rule requiring that sales of different properties ordered 
to take place by different Courts on a particular date should take 
place in the exact order in which they are entered in the list 
maintained by the sale officer. Inemullah Khan v. Shembbu 
Dayal, 1931 A. L. J. 62 follawed. 

Where on a sale being postponed the judgment-debtor agreed 
that the previous proclamation of ‘sale should suffice and that 
there should be no further proclamation, beld, that it was no 
longer open to the judgment-debtor to say that the sale was 
vitiated under Or. 21, R. 90 because there was some irregularity 
in the sale proclamation issued on the previous occasion, namely, 
(1) that the incumbrances on the properties were not specified 
and (2) that the properties had been undervalued. Grrdhari Singh 
v. Hardeo Narain Singh, 3 I. A. 230 referred to. Gulab Singh v. 
Raeghubir Saren, 1932 A. L. J. 357 distinguished. Babu Ram v. 
Inemiullab, 1927 A. L. J. 302 and Abdul Reuf Kben v. Qomrun- 
nisse, 1930 A. L. J. 1062 referred to. 

Where before the sale proclamation was actually drawn up 
the judment-debtor refrained from raising any objection as 
regards valuation of property although notice under Or. XXI, R. 
66 was issued, beld, that in view of the addition to the Proviso to 
Or, XXI, R. 90, it was no longer open to the judgment-debtor, 
after the sale had taken place to make the under-valuation itself as 
a ground of material irregularity. The judgment-debtor is not 
estopped from showing that the actual value of the property was 
much more than what was announced in the original proclama- 
tion of sale in order to show that he has suffered substantial loss, 
but it would be incumbent upon him to show that this substantial 
loss was the consequence of some other material ii ei 
Abdul Rauf Khan v. Qemrunnssa, 1930 A. L. J. 1062 followed. 

- Apart from the question that there is a definite rule in existence 
which lays down at what time sales of landed properties are to 
commence (General Rules, Civil, Vol. II, page 3, Appendix I 
(B) (1) Rule 2), and chat therefore intending purchasers presum- 
ably know the usual hour, the failure to mention the exact hour 
in the order adjourning the sale ceases to be a material irregularity 
when the sale was postponed on the express understanding that 
there should be no proclamation of sale at all for the adjourned 
date. 


~ 


*F. A. F. O. 151 of 1931 


1274 HIGH COURT [1932] 


Crm. First APPEAL from an order of Basu Pryvarz LaL Gova, 
ER Subordinate Judge of Muzaffarnagar. 
— K. N. Katju and B. L. Dave for the appellant. © 
ri Lai Mukbter Abmad and N. A. Sherwani for the respondent. 
yee o The judgment of the Court was delivered by 
— SULAIMAN, C. J.—This is a judgment-debtor’s appeal from an 
_ Salemen, C. J. order refusing to set aside an auction sale. The judgment-debtor 
alleged material irregularities and fraud in publishing and con- 
ducting the sale and substantial injury in consequence. 

It appears that a simple money decree dated July 16, 1929, 
had been in execution for some time. . Landed properties belong- 
ing to the judgment-debtor were attached and execution was sought 
against them. It is not necessary to go back earlier than August, 
1930. August 20 was fixed for the sale of the properties. The 
properties being revenue paying lands, the sale had to be conducted 
by the Collector. The order passed by the Subordinate Judge 
fixing the date, as noted in the order sheet, did not specify the 
hour at which the sale would take place, but the sale-proclamation 
which was issued mentioned the date as well as one o’clock as the 
hour at which the sale was to take place. It may also be noted 
that the incumbrances were not specified in the sale-proclamation 
but were specified in the order (rubkar) of the court accompanying 
it when it was sent to the sale officer. 

On August 16, shortly before the date fixed, the judg- 
ment-debtor applied to the court for the postponement of the sale. 
This application came up for disposal on the 20th and he made a 
statement that the sale should be postponed and October 24, 1930 
be fixed for the sale, and that it should take place on that day 
without the issue of a fresh proclamation of sale. On this state- 

= ment the court postponed the sale and fixed October 24 for the 
next sale. As the judgment-debtor had agreed that there should 
be no fresh proclamation of sale issued, none was issued. 


On October 24, 1930 the Collector had about 104 items 
of properties for sale. These were grouped together under two 
different headings—‘‘Ancestral” and ‘“‘Non-ancestral”. In order 
to clear up this point the counsel for the parties agreed that the 
list of sale which was before the sale-officer on that day should be 
sent for. That register has come and we have looked into it 
with the consent of the counsel for both the parties. Items 1—74 
were ancestral properties and items 75 to 104 were non-ancestral 
properties. Rai Bahadur Babu Jagannath Prasad has stated that 
the sale-officer announced at the beginning of the sale that he 
would sell the non-ancestral properties first and the ancestral 
properties the next day. The judgment-debtor’s properties, which 
were at serial No. 78, were put to auction at about 1 o'clock. 


~ 
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Village Phulat was sold for Rs. 5,500 and village Myhammadpur . Cra 
for Rs. 13543. fais 
The iudement: debtor did not deposit the amount of the —— 
decree which was about Rs. 7,000 within 30 days and did not E 
apply to have the sale set aside under Order XXI, Rule 69, but wp, ai 
` preferred to have-it set aside on the ground of irregularity and = Kuan 
fraud under Rule 90. Selatwen, C. ] 
Various objections were ‘urged in the court below, but, as k 
the order of the learned Subordinate Judge shows, the following 
points were pressed before him. 
(1) The decree-holder won over some official of the sale- 
officer’s office and got the property sold first. 
(2) The ale proclamation did not mention the incum- 
brances over the property. 
(3)- The court when postponing the sale did not specify 
the exact hour at which the sale should be held. 
(4) That fraud was practised inasmuch as intending pur- 
chasers were induced to go away by a misrepresentation that 
the sale would not take place that day or at earliest would be 
held late in the evening. 
(5) That the estimates of the values of the properties 
mentioned in the sale proclamation were grossly low which misled 
- the intending purchasers, 
(6) That the actual value of the property was over Rs. 
100,000. 7 
(1) On the first point the learned Subordinate Judge has 
held that there is no ape which requires that sales of properties . 
should take place in the exact order in which they are entered in 
the list by the sale officer, and that accordingly there was no breach 
of any rule which amounted to a material irregularity. He relied 
on the case of Inemullah Khan v. Shambbu i At page 
63 in that case it was observed:— F 
According to the sale officer’s report his practice always has 
been to sell first the non-ancestral properties before proceeding to 
sell the ancestral properties. In the absence of any rule requiring 
him to follow the order strictly, it cannot be said that there has 
- , been any material irregularity within the meaning of Rule 90. 
We think that the view taken by the court below is correct. 
The register or the list maintained by the sale officer, of course, 
contains all the sales which have been ordered to take place by 


__ different courts on that date, but there is no representation made 


that they would take place in the exact order in which they are 
entered in the register. Furthermore, as in the reported case so 
in the present case the sale officer took up the sale of the non-an- 
cestral properties in the first instance. That is-the explanation 
71931] "A. L. J. 62 
161 
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Crm why the sale of item No. 78 came up at about 1 o’clock. We are 
1933. Unable to hold that this circumstance amounted to such a material 
—— irregularity as to vitiate the sale. There are rules regulating the 
Curran Lat order of sales of various lots when ordered to be sold in execution _ 
Mp. Txxau Of One decree. There are also rules regulating the order of sales 
Kuan when the same property has been ordered to be sold by different 
Salelmen, C. J,COurts. But our attention has not been drawn to any rule which 
fixes the exact order in which different properties ordered to 
be sold by different courts should be sold. We, therefore, see 
no serious objection to the sale-officer having taken up the non- 
ancestral properties for sale in the first instance. As a matter 
of fact when he had 104 items of properties to sell, he could 
not have sold all those properties at the exact hour at which 

sales were announced in advance to commence. 

There was also hardly any evidence to show that the decree- 
holder had won over any official of the sale officer’s office. The 
finding of the court below is against the judgment-debtor, and 
the learned counsel for the judgment-debtor has also not pressed 
this point before us. 

(2) On the second point the contention of the judgment- 
debtor is. that there was a non-compliance with the provisions 
of Order XXI, Rule 66 inasmuch as the incumbrances on the 
properties were not specified in the sale proclamation. As pointed 
out above the original sale proclamation did not contain these 
specifications, but the Rubkar which accompanied it did contain 
the specifications. An omission to mention the incumbrances in 
the sale proclamation would not by itself be injurious to the judg- 
ment-debtor, because it would be likely to persuade the auction- 
purchasers to offer a higher price. It is, however, suggested that 
the fact that the incumbrances were noted in the accompanying 
Rubkar and not in the sale proclamation might cause a sudden 
surprise to the purchasers. But the Rubkar had been sent along 
with the sale proclamation. Whatever irregularity there was 
committed at the time of the issue of the previous sale proclamation 
that irregularity was distinctly waived by the judgment-debtor 
when he agreed that the previous proclamation of sale should 
suffice and that there should be no further proclamation of sale. 

- Jt seems to us that in view of his agreement, it is no longer open 
to him to say that the sale, which took place without any fresh 
proclamation, is vitiated because there was some irregularity in 
the sale proclamation issued on the previous occasion. 

In the case of Girdheri Singh v. Hardeo Narain Singh? the 
judgment-debtor had obtained a postponement of the sale for one 
month, “the attachment and the notification of sale being main- 


tained” (page 240). The court accordingly ordered the postpone- 
"3 L A. 230 - 
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ment of the sale “without the issue of a second notification of sale.” Gm 
Their Lordships of the Privy Council held that the judgment- 7), 
debtor could not properly take objection to that notification by 
stating that there was an error in it, and that there was an admission Carorran Lar 
on his part that the notification was correct, or that at any rate mp. ane 
there was no such mistake or irregularity as would be likely to Kuan 
mislead intending purchasers which could have caused substantial Salann CT 
loss to the judgment-debtor, the property being sold at an in- 
adequate price. 

We, therefore, hold that there was no irregularity which can 
be considered to be material within the meaning of Order XXI, 
Rule 90, which would vitiate the sale. 

(3) As regards the third point, there is no doubt that Order 
XXI, Rule 69 prescribes that the court may, at its discretion, 
adjourn any sale to a specified day and hour. It is, therefore, the 
duty of a court to specify not only the day but also the hour to 
which a sale is adjourned. As noted above, no hour was specified 
in the order fixing August 20, 1930, for sale, nor had any hour 
been specified in the order fixing October 24, 1930, for the sale. 
In cases where properties other than landed properties are to be 
sold and sales take place on the spot, the specification of the exact 3 
hour is most important and an omission may be a serious irregular- 
ity, because it would not be possible for the purchasers to attend 
unless the time has been announced previously. But as regards 
landed properties General Rules (Civil) Vol. I, page 3, Appendix 
I (B) (1), Rule 2 lays down that “the sale shall commence at noon 
at all seasons in all districts.” This may be an explanation why 
there was an omission of the exact hour in the two orders passed 
by the Subordinate Judge. As noted above, the hour was put down 
by the office in the proclamation of sale which was issued on the 
first occasion, but there being no fresh proclamation of sale on 
the second occasion, no hour was announced a 

The learned advocate for the judgment- debtor has relied on 
the cases of Babu Ram v. Inamullah,® Rup Kishore v. Collector of 
Efah* and Abdul Reuf Khan v. Qaemrunnissa® in support of the 
proposition that the omission to specify the hour is a material 

. In Babu Rems case the properties to be sold were 

shops and buildings, and the sale was not made by the Collector. 
Similarly in Rup Kishore’s case, the sale was not of revenue paying 
properties and was held by the Amin. In Abdul Reuf Kban’s case 
also the property sold was a house and the sale was not held by 
the Collector. The matter came up to the High Court in revision ' 
and the Bench declined to interfere holding inter alia that it was 
Geen ao) Pae coer oe Om Covand that there bad been a material 
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Crm. role al owing to the non-specification of the day and die 
1933 moe 
: The learned advocate for the judgment-debtor has also relied 
Conor Laron the case of Gulab Singh v. Raghubir Saran No doubt 
Mp. Tenau that was a case of the sale of the zamindari property, but it 
a that there the sale was adjourned not by an order of 
court but by the sale officer himself without specifying the 
ur at which the sale would take place the next day. Coupled 
with ‘other speek the Bench held that there had been a material 
irregularity. re was no question of a waiver on the part of 
the judgment- ie in that case and it can, therefore, be easily 
distinguished. 

The main question before us is whether, although the omission 
to specify the hour may be an irregularity, it is a material irre- 
gularity when the judgment-debtor has agreed that there should 
be no proclamation of sale at all. Apart from the question that 
there is a definite rule in existence which lays down at what time 
the sale is to commence, and that, therefore, the intending pur- 
chasers presumably know the usual hour, the failure to mention 
the exact hour in the order ceases to-be a material irregularity when 
it is agreed that no proclamation or notice of the sale would be 
issued. When there was to be no fresh announcement, it ig very 
difficult to hold that the sale is vitiated because in the order 
directing adjournment the court had omitted to mention the exact 
hour at which the sale should take place on the next day, the 
omission being presumably due to the fact that there was a rule 
in existence which fixed the time. If the judgment-debtor had 
felt any doubt as to the time at which the sale would take place, 
it was open to him to apply to the court to specify the hour so 
that he may himself take steps to notify not only the date but 
also the hour. But as remarked above, he agreed that there should 
be no proclamation of sale at all for the adjourned date. Indeed, 
it was on this express understanding that the sale was postponed. 
In these circumstances we are unable to hold that there has been 
a material irregularity in consequence of an omission in the order 
of the court specifying the exact hour when the adjourned sale 
was to take place. 

(4) With regard to the question of fact that there was a 
fraud or misrepresentation, there are statements of a number of 
witnesses on behalf of both the parties. The learned Subordinate 
Judge, who heard the evidence, was apparently not impressed with 

the credibility of the witnesses and has remarked: 

I am not satisfied that the evidence produced by the judgment- 
debtor on che point that any fraud was played upon the bidders 
by saying that the sale was on No. 76 (78?) on the list. 

*[1932] A L. J. 357 


Sides. C. J. ho 
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But the main reason given by him for disbelieving the evidence 
is that there is no rule which requires that the property should be 
sold in the exact order entered in the list. The reason may or may 
not be very strong, but there is no doubt that the learned Subordi- 
nate Judge did not believe the evidence. 

First of all, we have the statement of the judgment-debtor, 
Chuttan Lal himself. He stated that on the adjournment of the 
sale the decree-holder’s men had given out that fresh sale procla- 
mation would go out and the sale would take place after 4 or 5 
months. In cross-examination he stated that he heard from Nahar 
Singh and Shambhu that the decree-holder had told them like that, 
and therefore they were not present at the time of the auction. 
It is obvious that the judgment-debtor could have taken steps to 
notify the date on which the sale was to take place, because he 
knew that there was going to be no fresh proclamation of sale. 
His hearsay evidence that the decree-holder had himself told Nahar 
Singh and Shambhu Nath is not borne out by the other evidence. 
Apparently Nahar Singh has not been produced at all. Shambhu 
Nath or Shambhu Singh has been produced. It is suggested by 
Dr. Katju, counsel for the appellant, that he is the same individual 
as is referred to by the judgment-debtor. ‘Shambhu Nath has not 
said that the decree-holder toldhim this but stated that the decree- 
holder’s karinda, Mehdi Ali, said on the day of the sale that the 
item was very low on the list and the sale would come up late in 
the evening. It was on this statement that the witness says that 
` he went away to the civil court. It is most extraordinary that a 
witness who was prepared to bid up to Rs.50,000 for this property 
should have left the place without making any enquiry from the 
sale officer on the mere statement of the karinda of the decree- 
holder who was himself interested in purchasing the property. 
The only other witness who corroborates him is Shankar Lal. This 
man could not have been the intending purchaser himself, because 
he is in service getting Rs.17 per month. 

The two other witnesses are Ramji Lal and Koma Singh. 
Ramji Lal says that he was prepared to bid for the property up to 
Rs.45,000 but he went away to the market because he was told 
by other purchasers like one’ Bal Ram that the sale would Gome up 
late in the day. ‘The evidence of this witness does not, in any 
way, connect the decree-holder with this alleged misrepresentation. 
The decree-holder cannot be responsible for what Bal Ram or other 
ooo might have said on the occasion. Koma Singh says that 

e had gone to the place in order to bid for the property on behalf 
of Bal Ram. He says that he was sent to the city by Bal Ram 
saying that he himself would remain there. When his master was 
to remain on the spot, the absence of this witness did not matter. 
But when the witness returned, he was told by Bal Ram Chand 
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Crm that he had gone to the Munsif’s court and the property was auc- 
Ts, tioned in his absence. Bal Ram Chand has not been produced and 
——. his absence does not suggest that Bal Ram Chand was misled by any 


Cuutran Lat misrepresentation of either the decree-holder or the decree-holder’s 


4 patrokar. 
eae There is oral evidence on behalf of the decree-holder that the 


cee pairokar, Mehdi Ali, was not present at the place at all. 

alae We think that the evidence produced by the judgment-debtor 
is too weak to be accepted. It is inconceivable that intending 
bidders who were prepared to offer up to Rs.50,000 and went to 
the spot, would leave the place without making any enquiries from 
the sale officer and before the sale actually commenced, on a mere 
statement of the pairokar of the decree-holder that the sale would 
take place late in the evening. It has been pointed out that the 
sale officer, at the very commencement, announced that he would 
take up non-ancestral properties before selling the ancestral pro- 
perties. We would expect that intending purchasers would either 
enquire from the sale officer or at least wait till the sale had com- 
menced and they knew in what order the sale officer was going to 
sell the properties. We are wholly unable to believe the oral 
evidence and we cannot find that the judgment-debtor has dis- 
charged the burden of proving that there was a fraud committed 
by a decree-holder or his agents which resulted in the property 
being sold at a low value. We agree with the court below that this 
evidence must be disbelieved. 

(5) and (6) The learned Subordinate Judge has come to the 
conclusion that the property sold appears to be worth Rs.40,000. 
The judgment-debtor had alleged that the property was worth 
more than double the amount. In the course of the argument 
before us the finding of the court below is accepted on behalf of 
the judgment-debtor and is no longer challenged, but the learned 
counsel for the decree-holder-purchaser does not accept this finding 
as correct. He asserts that the learned Judge has given wrong 
areas and not what was stated by patwaris produced by the 
judgment-debtor himself, that he has overlooked that a large par 
of the lands is non-culturable, that a large area is sir land which 
after sale would vest in the judgment-debtor himself as his expro- 
prietary rights, and that the interest on the mortgage deeds on the 
properties were rapidly increasing. We do not think that it is 
necessary for us to go into the question of the actual value of the 
property, and we are prepared to assume in favour of the judgment- 
debtor that the properties sold were worth Rs.40,000. 

The under-valuation in the original proclamation of sale would 
then no doubt be very gross and would have been misleading to 
the auction-purchasers. Their Lordships of the Privy Council in 
the case of Saadatmand Khan v. Phul Kuar™ considered that an 

TL L. R. 20 All 412 
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‘ under-valuation is something more than common irregularity for 
it 18 a mis-statement of the value of the property which is so glaring 
_ in amount as could hardly have been made in good faith and was 
calculated to mislead possible bidders and to prevent them from 
offering adequate prices (417). No doubt that was a case which 
arose under Section 287 of the old Code of Civil Procedure which 
did not actually provide for the issue of a notice to the judgment- 
debtor before the proclamation of sale was drawn up, as Order XXI, 
Rule 66 provides. But the remark made by their Lordships is 
equally applicable. We would have been inclined to hold that the 
under-estimate was a material and serious irregularity which was 
the cause of the property being sold for a small amount, if no 
question of estoppel had arisen. ° 
It, however, appears that when the decree-holder first applied 
for execution, he wanted three villages to be attached, namely, the 
two present villages in dispute, Phulat and Muhammadpur as well 
as a third village, Ajitpur. The application was filed on Decem- 
ber 19, 1929, and in it the decree-holder alleged that Phulat was 
worth Rs.4,000, Muhammadpur was worth Rs.1,000 and Ajitpur 
was worth Rs.4,000. Notice was issued to the judgment-debtor to 
show cause before the settlement of the price for the proclamation 
of sale. This notice was served on him personally. He appeared 
and filed an objection on February 12, 1930, in which it was alleged 
that village Ajitpur was worth Rs.25,000 and had been grossly 
under-valued. It was further pleaded that Ajitpur was an ancestral 
village and should not be sold by the Civil court direct. In this 
objection the judgment-debtor, for some unknown reason, did not 
object that the value of the villages Phulat and Muhammadpur had 
been under-estimated. The omission was.all the more surprising, 
because, according to him, village Phulat was really worth 
Rs.100,000. It is, therefore, startling that although he took ob- 
jection to the under-valuation at Rs.4,000 of village Ajitpur said 
to be worth Rs.25,000, he did not think it fit to raise objection to 
the under-valuation at the same figure of village Phulat which, 
according to him, was worth Rs.100,000. The only explanation 
suggested on behalf of the judgment-debtor before us is that at 
- that time he was concerned mainly with the exemption of village 
Ajitpur from sale by the Civil court direct on the ground that it 
was an ancestral property. The fact, however, remains that the 
judgment-debtor had notice that the decree-holder had filed an 
affidavit in support of the application alleging that the villages 
Phulat and Muhammadpur were worth Rs.4,000 and Rs.1,000 
only, and ‘although he appeared in court to file objections with 
regard to the third property, he took no steps to object to these 
under-valuations. 


Apart from any general rule of estoppel as was relied upon in 


K 
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CGwa the case of Moban Lal v. Kali Charan,® there is the-fact that this . 
— High Court has made the following addition to the proviso to 


1933 


—-. Order XXI, Rule 90:— 


A No such application shall be entertamed upon any ground 

Mis: TERAN which could have been taken by the applicant at or before the 
Kuan date on which the sale proclamation was drawn up. 

Salt ex: C.J. This amendment was made long before 1929. It seems quite 


clear to us that in view of this express addition, it is no longer 
open to the judgment-debtor to urge that the under-valuations 
amounted to a material irregularity within the meaning of that 
rule. Notice was expressly issued to the judgment-debtor under 
Order XXI, Rule 66, to appear and show cause. He had full 
opportunity of pointing out this mistake to the court at the time. 
He refrained from doing it or omitted to do so. This ground 
should have been raised by him before the sale proclamation was 
actually drawn up. Not having raised any such ground he must 
be deemed to have waived it. He must, therefore, be estopped 
from now raising the same ground and urging that the under- 
valuations were a material irregularity in the publication of the 
sale. The whole object of the amendment is that judgment- 
debtors should not sit idle and refrain from pointing out mistakes 
in the sale proclamation when they are given an opportunity to do 
so, and then after the sale has taken place, raise an objection in 
order to get that sale set aside. We think that in view of the 
express provision in this amendment, it is no longer open to the 
judgment-debtor to make the under-valuations a ground of 
material irregularity. This was the view expressed by a Bench of 
this Court in the case of Abdul Reuf Khan v. Qamrunnissa’. ‘The 
judgment-debtor is not estopped from showing that the actual 
value of the property was much more than what was announced 
in the original proclamation of sale in order to show that he has 
suffered substantial loss, but it would be incumbent upon him to 
show that this substantial loss was the consequence of some other 
material irregularity. He cannot be allowed to treat the under- 
valuation itself as a material irregularity when he failed to object 
at the time when he appeared on the former occasion. We are, 
therefore, compelled to over-rule this objection. 

A further point against the judgment-debtor is that this 
alleged irregularity was committed when the previous sale pro- 
clamation was issued. He chose to waive his right for the issue 
of a fresh proclamation and agreed that no such fresh proclama- 
tion should be issued. Having done so, he must be deemed to have 
waived his objection to the irregularity in the previous sale pro- 
clamation. When no fresh proclamation was issued, he cannot 
be allowed to get the sale vitiated on the ground that, although 
no sale proclamation was issued at this time, there had been an 
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irregularity in the preparation of the previous sale proclamation 


owing to the under-valuations. 


There was oral evidence led on behalf of the judgment-debtor 


that there was no beating of drum and no due affixation of notices. 
But there being no proclamation of sale on the second occasion, 
there could, of course, be no beating of drums and no affixation of 
notices. So far as the evidence refers to such omissions on the 
occasion of the first proclamation of sale the evidence has not been 
believed by the court below, and does not ap to us to be 
relevant. All such objections must be taken to ae been waived 
when the judgment-debtor agreed that the sale should take place 
without any fresh proclamation. 

Holding that the judgment-debtor is now estopped from urg- 
ing that the under-valuations in the previous sale proclamation 
were a material irregularity, we are unable to hold that there has 
been any other material irregularity which has caused the property 
to be sold at an inadequate value. The mere fact that the price 
fetched was grossly low is not in itself sufficient to vitiate the sale. 
If the judgment-debtor has suffered, it is due to his own negligence 
and omission in not raising this point when he received notice 
under Order XXT, Rule 66 and to his obtaining an adjournment 
by agreeing to the sale taking place on October 24, without the 
issue of a fresh proclamation. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed 


RADHA MOHAN ann orars (Plaintiffs) 
versus l 
AMI CHAND and oTHERS (Defendants) * 





Cr 


1933 


Limitation Act, Sec. 3—Suit filed after period of limitation prescribed by Morb 14 


Sch. I—Limitation not set up as defence—When suit must be dis- 
missed—Question of limitation—When must be determined—Art. 85 
—Inapplicability of. : 

By reason of Section 3 of the Limitation Act it is incumbent 
upon a court to dismiss a suit if it has been filed after the period of 
limitation prescribed therefor by the First Schedule of the Act 
even if limitation had not been set up as a defence. 

A question of limitation when it arises upon the facts before a 
court must be heard and determined whether or not it is directly 
raised in the pleadings or in the grounds of appeal. Bechi v. 
Absenullah Kben, I. L. R. 12 All. 467 followed. 

Where during the long course of dealings between parties 
plaintiff never owed anything to defendants nor were the accounts 
ever signed by the latter but when accounts were finally adjusted 
on February 21, 1929 a certain sum was found due to plaintiff by 
defendants and in his suit for recovery of this amount, filed on 


*S. A. 1190 of 1931 
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Jan. 21, 1930; plaintiff admitted that he could not claim any item 
of a period prior to Jan. 21, 1927, beld, that Art. 85 of the Limi- 
tation Act did not apply to this case. 
SECOND APPEAL from a decree of Banu Sutiva Haraxy LAL, 
Additional Subordinate Judge of Ballia, modifying a decree of 
Basu Nava Ratan Kumar, Additional Munsif. 


Shiva Prasad Sinba for the appellants: 
K. Verma for the respondents. 


The Court delivered the following judgment:— 


This second appeal arises out of a suit brought by the 
plaintiff for the recovery of a certain sum of money. The 
allegations contained in the plaint were that dealings had been going 
on between the parties for a long time and accounts used to be 
adjusted from time to time. Accounts were finally adjusted 
on Magh Sudi 13th, Sambat 1981, corresponding to February 21, 
1929, when a sum of Rs. 1,356-8-3 was found due to the plaintiffs 
by the defendants, and it was this sum together with interest 
at 1 p.c. p. m. which was claimed by the plaintiffs. In defence 
it was stated that the account was wrong and that the claim was 
time-barred. No issue was struck by the court of first instance on 
the question of limitation but on the merits that court came to 
the conclusion that the plaintiffs’ case was correct and it, therefore, 
decreed the suit. On appeal the first ground of appeal was that 
the plaintiffs’ claim was time-barred and the learned Judge allowed 
that plea to be argued and he came to the conclusion that the 
plaintiffs’ claim was in time only for a sum of Rs. 52-5-6 and a 
decree, therefore, was given for that sum together with interest. 

In second appeal it is contended before us that the plea of 
limitation never having been raised before the court of first in- 
stance and no issue having been settled on that point, the lower 
appellate court had erred in permitting it to be raised in appeal, 
particularly without giving the plaintiffs an opportunity of 
meeting it. It is not correct to say that the plea of limitation was 
never raised before the court of first instance, because in para- 
graph 7 of the additional pleas it is distinctly stated “that their 
claim is time-barred”. It is true that no issue was struck upon 
that point, but we are of the opinion that by reason of Section 3 
of the Limitation Act it is incumbent upon a court to dismiss 
a suit if it has been filed after the period of limitation prescribed 
therefor by the First Schedule of the Act even if limitation has 
not been set up as a defence. It was also held in the Full Bench 
case of Bechi v. Absanullab Khar that a question of limitation 
when it arises upon the facts before a court must be heard and 
determined whether or not it is directly raised in the pleadings 
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or in the grounds of appeal. In the present case we find that the 
question of limitation was directly raised both in the court of 
first instance as well as before the lower appellate court and that 
there are materials on the record on which the plea of limitation 
can be disposed of. It is not necessary to have any fresh evidence 
on that point and we are, therefore, of the opinion that the court 
below was justified in allowing that plea to be argued and in re- 
cording a finding on that point. 

' On the dealings between the parties it is clear that this was 
not a case of a mutual, open and current account to which Article 
85 of the Limitation Act would apply. During the long course 
of dealings between the parties from the year 1971 sambat there 
never was an occasion when the plaintiffs owed anything to the 
defendants. The accounts, when they were adjusted from time 
to time, were never signed by the defendants and, therefore, 
there could be no question of acknowledgment. It was admitted 
by learned counsel for the plaintiffs in the lower appellate court 
that they could not sue for any item of a period prior to Magh 


Sudi 4, Sambat 1983, corresponding to January 21, 1927 inasmuch , 


as the suit was instituted on January 21, 1930. Even before 
us Mr. S. P. Sinha on behalf of the plaintiffs had to con- 
cede that if Article 85 of the Limitation Act would not apply 
then the plaintiffs’ claim for any item prior to January 21, 1927 
would be obviously barred by time. The items after January 21, 
1927 are Rs. 969-5-0 as found by the lower appellate court. The 
lower appellate court, however, has not given a decree for this 
amount, because it says that it can be distinctly shown that the 
greater portion of this amount has been paid up and it has applied 
Section 59 of the Contract Act. Section 59 of the Contract Act 
runs as follows:— , 

Where a debtor, owing several distinct debts to one person 
makes a payment to him, either with express intimation or under 
circumstances implying that the payment is to be applied to the 
discharge of some particular debt, the payment, if accepted, must 
be applied accordingly. 

It appears that the only reason on which the learned Judge 
came to the conclusion that certain payments made after Jan- 
uary 21, 1927 must be applied to the discharge of certain items 
covered by the sum of Rs. 969-5-0 was that there was a resem- 
blance in certain amounts between the credit and the debit side. 
Such an approximation occurs in the case of one item of 
Rs, 501-8-0, but not in the case of others. But we are of the 
opinion that even this is not enough to bring the case within 
Section 59 of the Contract Act. 

The lower appellate court then says as follows: 

Having regard to the above view of mine it is unnecessary to 
consider whether the defendants had formerly any firm of Gaya 
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Civ. Ram Gajadhar Ram and whether any balance of that firm was 

NIEA brought forward to the kbsta of the present firm of the defendants. 

abe He, therefore, did not decide any question of fact which was 

Ranma raised by the defendants, but gave a decree for the sum of 

Moman Rs, §2-5-6 together with interest on that sum. It is contended 

Aur Cuanp before us that if we do not uphold the decision of the court below 

as on the application of Section 59 of the Contract Act, we must 

have a finding from the lower appellate court on the questions 

of fact which were not decided by that court. With this con- 

tention we agree. We, therefore, think that before we decide 

this appeal finally, we must have a finding from the court below 
on the following issues: — i 

(1) Whether the defendants’ firm Ami Chan Ram 
Raghunandan Ram had anything to do with the 
firm of Gaya Ram Gajadhar Ram? If so, what 
is the amount due to the plaintiffs from the defen- 
dants on taking accounts? 

(2) Whether the accounts were adjusted on Magh Sudi 
13th, Sambat 1981 and a sum of Rs 772-11-0 was 
found due to the plaintiffs’ firm by that of the 
firm of Gaya Ram Gajadhar Ram? 

No further evidence will be allowed. ‘The court below is 
requested to submit its finding within two months. On return 
of findings the usual ten days will be allowed for objections. 





Bennet, J. 
Bajpai, J. 


Cavn. - HET KUAR (Plaintiff) 
PEPE Versus i 
oe TEJPAL SINGH anv oTHERS (Defendants) * 


Mey 2 Tenancy Act, Sec. 122—Applicability of—Suit by landholder for a decla- 
ao ration that actual cultivators (and not the defendants) are tenants— 


pepe Cognizable by revenus court. 
RicmipaL The determination of the question whether a suit is cognizable 
SINGH, J. by the civil or the revenue court is dependent on the real nature of 


the suit and not on the form in which it is put. The policy of the 
Act is that the questions concerning the rights of a tenant as such 
should be within the exclusive jurisdiction of the revenue court. 
The plaintiff purchased certain zamindary property including sir 
plots at a court auction in execution of his mortgage decree. 
According to plaintiff certain persons in possession were the 
z tenants of the plots. The defendants, as donees of the zamindary 
property, claimed that after the sale of zamindary they acquired 
eX-proprictary rights and the actual cultivators were their sub- 
tenants. Thereupon the plaintiff instituted a suit in the revenue 
court to obtain a declaration that the defendants were not the 
tenants of the holding in suit and were not entitled to collect rents 
from the actual cultivators thereof treating them as sub-tenants. 
Held, that the plaintiff, as a landholder, desired it to be determined 
“Mis. Case 634 of 1932 
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whether the defendants or the actual cultivators were her tenants, 
and a controversy of this kind clearly fell within the purview of 
Sec. 122 of the Agra Tenancy Act, and the question could be tried 
only by the revenue court. 
MISCELLANEOUS reference made by R. C. Verma Eso., 
Munsif of Tilhar. 


N. C. Vaish for the applicant. 
The opposite parties were not represented. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is a reference by the learned Munsif 
of Tilhar under Section 267, Clause 2 of the Agra Tenancy Act. 


Musammat Het Kuar instituted a suit in the revenue court, 
under Section 122 of the Agra Tenancy Act to obtain a declaration 
that defendants Nos. 1 to 3 were not the tenants of the holding 
in suit and were not entitled to collect rent from the actual culti- 
vators thereof treating them as sub-tenants. The learned Assistant 
Collector, who heard the case, came to the conclusjon that a suit of 
this nature was not within the cognizance of the revenue court, 
Accordingly he returned the plaint to the plaintiff for presenta- 
tion to the court having jurisdiction to try it. The plaintiff then 
filed her plaint, after some amendments, in the court of the 
Munsif of Tilhar who was of opinion that the suit was within the 
cognizance of the revenue court and so he has made this reference. 


In order to decide the point in controversy it is necessary 


to examine the pleadings of the parties. There is no dispute - 


between the parties on the following points: 


One Mst. Hansa Kuar was the owner of khata khewat No. 1 
comprising 19 biswas in patti Hansa Kuar. On November 29, 
1911 she mortgaged this share including her sir plots to the 
plaintiff. In 1916 she made a gift of it to the defendants who 
are her relations. The plaintiff instituted a suit on foot of her 
mortgage and obtained a decree for sale of the mortgaged pro- 
perty and at a court sale herself purchased the same including the 
sir plots. 

The real dispute between the parties is about the exproprie- 
tary rights in the sir plots. The plaintiff contends that in 1905, 
Mst. Hansa Kuar had created a usufructuary mortgage in favour 
of a. third person, and as she did not claim the exproprietary rights 
within a period of six months under the provisions of the old Agra 
Tenancy Act, she lost them for ever. The defendants, on the 
other hand, assert that Mst. Hansa Kuar never lost her expro- 
prietary rights in the sir plots now in suit and that after the sale 
of the zamindari of Hansa Kuar they, as her donees, acquired 
exproprietary rights in them. The defendants further allege 
that in 1910 there was litigation between Mst. Hansa Kuar and 
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the usufructuary mortgagee of 1905 in which the former obtained 
a decree under which her rights in the sir plots were protected. 
Thus it will be seen that the point in issue between the parties is 
whether after the sale in favour of the plaintiff, the defendants, 
donees of Mst. Hansa Kuar, acquired exproprietary rights in the 
sir plots or not. 

Section 122 of the Agra Tenancy Act provides that in case 
of doubt or dispute as to who is the tenant of the holding the 
landholder may sue the persons as to whose right such doubt 
exists or between whom such dispute has arisen, to have it declared 
which of the persons is the tenant. 

We are of opinion that the suit is cognizable by the revenue 
court. The position after the sale in favour of the plaintif was 
this. The zamindari including the sir plots had been sold to her 
at a court auction. The plaintiff found certain persons in posses- 
sion as tenants of the plots in suit. According to the plaintiff, 
they are the tenants. The defendants, however, claim to be a 
sort of middle men, beifg exproprietary tenants.. They desire 
to treat the actual cultivators as their sub-tenants. Leaving the 
nature of the tenancy aside, the question is whether the defen- 
dants are the tenants or the actual cultivators are tenants (not 
merely sub-tenants). As this doubt exists, she is entitled to 
maintain a suit for a declaration under the provisions of Section 
122 of the Agra Tenancy Act. 

Section 230 of the Agra Tenancy Act provides: 

Subject to the provisions of Section 271, all suits and applica- 
tions of the nature specified in Fourth Schedule shall be heard and 
determined by the revenue courts, and no courts other than a 
revenue court shall, except by way of appeal and revision as provided 
in this Act, take cognizance of any such suit or application, or of 
any suit or application based on a cause of action in respect of 
which adequate relief could be obtained by means of any such suit 
or application. Explanation. If the cause of action is one in 
respect of which adequate relief might be granted by the revenue 
court, it is immaterial that the relief asked from the civil courts 
may not be identical with that which the revenue court could 
have granted. 

A suit of the nature described in Section 122 is mentioned 
in Schedule IV. The determination of the question whether a 
suit is cognizable by the civil or the revenue court is dependent 
on the real nature of the suit, and not on the form in which it is 
put. ‘The policy of the Act is that the questions concerning the 
rights of a tenant as such should be within the exclusive jurisdic- 
tion of the revenue court. In the case before us the real object 
of the suit appears to be to obtain a declaration that the defen- 
dants are not and the actual cultivators are the tenants of the 
land specified in the plaint. The defendants assert that they are 
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tenants of the land in suit. A controversy of this 
kind | Ten falls within the purview of Section 122. The plaint- 
iff desires it to be determined whether the defendants or the 
actual cultivators are her tenants. This question can be tried 
only by the revenue court. . 
For the reasons given above our answer to the reference is 
that the suit is cognizable by a revenue court only. Accordingly 
we direct that the suit be tried by that court. 


Reference answered 


MADAN MOHAN (Defendant) 
Versus 
KANHAIYA LAL (Plointiff)* 

Civil Procedure Code, Or. IX, R. 13—Ex parte decree—Application for 
setting aside—Defendent ordered to deposit one-third of decretal 
emount—W bether, order- within jurisdiction. 

On the defendant’s application for setting aside the ex perte 
decree the court passed a conditional order to the effect that if the 
defendant deposited one-third of the decretal amount and 
paid 2 named sum as damages by a certain date the case would be 
restored; beld, that it was within the jurisdiction of the court 
below under Or. 9, R. 13 to pass an order for the payment of the 
decretal amount or a portion thereof. 

Shyam Lal Sabai v. Ram Narain Lal Seth, 57 L C. 300 relied on. 

First APPEAL from an order of MauLvi MUHAMMAD AQB 

Nomanı, Subordinate Judge of Agra. 


B. Malik for the appellant. 
Baleshwari Prasad and Miss L.W. Clarke for the respondent. 


The judgment of the Court was delivered by 


Baypal, J.—This is an appeal against an order dated July 25, 
1932 by which the court below refused to set aside an ex parte 
decree. The facts of the case are that the suit was fixed for final 
hearing for May 31, 1932. On May 23, 1932, the defendant’s 
mother died and therefore the defendant on May 25, 1932, applied 
. to the court below for the adjournment of the case stating that as 
he had performed the funeral ceremonies of his mother he could 
not attend the court for thirteen days. On May 26, 1932, the 
court passed an order to the effect that the plaintiff should take 
steps to bring the heirs of the deceased defendant on the record by 
June 6, 1932. It may be mentioned that the applicant’s mother 
was also a defendant to the suit. It is true that the court below 
did not make any definite order adjourning the case that was fixed 
for May 31, 1932, but the order that we have just mentioned 
might well be taken by any reasonable man as amounting to an 
order adjourning the case. 

*F. A. F. O. 189 of 1932 
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. The plaintiff coming to know of this order applied on 
May 28, 1932, that it was not necessary to apply for substitution 
of mames inasmuch as the son of the deceased defendant was al- 
ready on tHe record. The court therefore considered its former 
order and directed that the case should proceed on May 31, 1932, 
and it was not necessary to bring anybody else on the record. 
This information was given to the counsel for the defendant who 
in his turn informed the defendant himself. The defendant there- 
fore on May 30, 1932, detailed all these circumstances and pointed 
out that it was not possible for him under the circumstances to be 
present on May 31, 1932, or to make arrangements for the proper 
prosecution of the’case. The court however did not see its way to 
adjourn the case and proceeded to decide it on May 31, 1932. 
The court on that day after stating the facts of the case held that 
the plaintiff had proved his case and therefore the suit was decreed. 


The defendant on June 20, 1932, put in the present applica- 
tion for setting aside the ex parte decree. This application was 
opposed by the plaintiff. The court however on July 12, 1932, 
passed a conditional order to the effect that if the defendant depo- 
sited one-third of the decretal amount and paid Rs. 350 as damages 
by July 30, 1932, the application would be allowed and the case 
restored. The defendant considered the conditions imposed by 
the court to be unreasonable and onerous and therefore he applied 
on July 25, 1932, stating that it was not possible for him to 
comply with the conditions laid down by the court. The court 
on receiving that application dismissed the application of the 
defendant .for restoring the case and it is against that final order 
dismissing the defendant’s application for restoration that the 
present appeal has been filed before us. 


It has been argued by the defendant that the court below was 
not justified in directing the payment of the one-third of the dec- 
retal amount under the provisions of Order IX, Rule 13 of the 
Code of Civil Procedure and that in any event such an order 
works very harshly on him as the decretal amount was as large as 
Rs. 25,000. We are not prepared to agree with the counsel for 
the defendant that it was not within the jurisdiction of the court 
below to pass an order for the payment of the decretal amount or 
a portion thereof in these circumstances. The wording of Order 
IX, Rule 13 makes it absolutely clear that the court may in appro- 
priate cases direct the party applying to make payment into court 
of such sums as the court thinks proper. This expression has been 
construed to mean a portion of the decretal amount—see the case 
of Shyam Lal Sabai v. Ram Narain Lal Seth... We are however in- 
clined to agree with the submission of the defendant that the 
condition was an unreasonable one. 

l 157 L G 300 
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In reply it has’been argued by learned counsel on behalf of 
the respondent that the defendant has been guilty of adopting 
obstructive tactics throughout .and no’ indulgence ought to be 
shown to him. It is true that the suit itself was filed on Novem- 
ber 23, 1926, and that the defendant has managed to prolong it 
for seven years and although we cannot éscape the suspicion that 


| _ the defendant has been so guilty but we are also of the opinion 


that providence and the circumstances have been favouring him 
throughout. After having heard all that can be said on behalf of 
the respondent on this point we are satisfied that one should not 
punish the defendant in the present case by refusing to restore the 
case. The order dated May 26, 1932, by which the court directed 
the plaintiff to take steps for substitution of names, lulled the 
defendant into a sense of. security and he might well have 
thought that the case had -been adjourned and it would have served 
no useful purpose for him to have been present on May 31, 1932, 
nor was it possible for him under the circumstances mentioned 
above when he was performing the funeral obsequiés of his mother 
to have been present. The mere fact that another case of his was 
going on in another court is no reason to suppose that he was 
adopting any proceedings calculated to delay the present suit be- 
cause we have been told that in the other case all that was being 
done was that the counsel for the other side was arguing the 
case the arguments on behalf of the present applicant having 
already been concluded. 


Next it was contended on behalf of the respondent that the 
applicant had misconceived his remedy inasmuch as he ought to 
have filed an appeal against the decree that was passed. ‘The con- 
tention is that the decree was passed on the merits under Order 
XVII, Rule 3 of the Code of Civil Procedure. There might have 
been some force in this contention if the learned Subordinate 
Judge had not construed his order decreeing the suit as tantamount 


to passing an ex parte decree. He -himself was prepared to set - 


-~ aside the decree on the assumption that it was ex parte and we 


"- cannot construe the proceedings of May 31, 1932, in any way 


different from the way in which he himself has construed it. 


+ 


On the assumption therefore that the decree was an ex parte 
decree we have got- ta consider whether the decree should be set 
aside under the circumstances of the case. It was argued that 
courts have no jurisdiction to set aside an ex perte decree except 
on sufficient cause being shown and inasmuch as the Subordinate 
Judge was of the opinion that no sufficient cause had been shown, 
there is no jurisdiction either in the court below‘or in us to set 
aside that decree. Asa general proposition of law we are in agree- 
ment with the argument advanced by Mr. Baleshwari Prasad and 
that argument is supported by the case of Sheikh Kally 

163 


~ 


~ 


= t 


A“, - oe 15 — 


CIVIL 

1933 
Manan 
MOHAN 


r 
KanHarra 
Lan 
Bajpai, J 


1292 HIGH COURT [1933] 


cn. v. Nadir Bakhsh?. But we are of opinion that sufficient cause has 

Ts, been made out in the present case. The applicant’s mother had 

died and he could not possibly have attended the court on May 31, 

Manan 1932, Moreover he was induced into the belief by an order of 

Moman the court that the case would not be taken up on May 31, 1932, 

Kanuarra We have come to the conclusion that there was sufficient cause for 

Lat the absence of the defendant on the date fixed. At the same time 

Bapa, J, the plaintiff is in no way to blame and he is entitled to such costs 

as have been thrown away. We will therefore set aside the ex 

parte decree on terms and the terms that we impose are that the 

defehdant should pay a sum of Rs. 350 before the case is restored. 

If this sum is paid in the court below within a month from today 

the ex parte decree will be set aside. We therefore allow this 

appeal, set aside the order of the court below and direct that if the 

defendant deposits a sum of Rs. 350 within a month from today 

the court below shall readmit the suit on its original number and 

proceed to dispose of the same according to law after giving the _ 

defendant sufficient opportunity for producing his evidence. 

Costs here and heretofore will abide the event. If the money is 

not deposited the application for restoration will be deemed to be 
dismissed with costs throughout. 


Appeal allowed 
119 A, L. J. 907 
CRDONAL IRSHAD-ULLAH KHAN AND OTHERS 
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Merch 20 Penal Code, Sec. 34—Applicable to cases in which criminal act done in 
furtherance of common intention of several persons is the act of a 





Youna, J. single individual. 
ee Section 34 of the Penal Code is applicable to those cases in 


which the criminal act done in furtherance of a common inten- 
tion of several persons is the act of a single individual King- 
Emperor v. Barendra Kumar, 8 I. C. 353 followed. 

Before Section 34 can be applied the prosecution must prove 
that the criminal act was done by one of the accused persons in the 
furtherance of the common intention of all. The existence of a. 
common intention is the sole test of the joint responsibility under 
Section 34 of the Penal Code. This common intention may be 
gathered from the facts of each case and the surrounding 
circumstances. 

CrROONAL APPEAL from an order of Basu Jori SARUP, Ses- 
sions Judge of Bulandshahr. l 
P. L. Benerji, Kumuda Prasad and Kazi Masud Hasan for the. 
appellants. 
Mubemmad Ismail (Government Advocate) for the Crown. 
_ *Cr, A. 952 of 1932 
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The judgment of the Court was delivered by CRIMINAL 


Younc, J.—Irshad Ullah Khan, Mubammad Rashid Ullah 1933 
Khan, Tufail Ahmad Khan, Nisar Khan, Fida and-Kaley were —— 
tried in the court below under Sections 302, 148 read with Section B rata 
149 and Section 307, of the Indian Penal Code. Fida and Kaley v. 
have been acquitted. The charge of rioting under Section 148 Prmror 
of the Indian Penal Code failed. Irshad Ullah Khan has been found young, 7. 
guilty under Section 302 of the Indian Penal Code and has been 
sentenced to death. Rashid Ullah Khan, Tufail Ahmad and Nisar 
Khan have been held guilty under Section 302 read with Section 
34 of the Indian Penal Code and have, been sentenced to transpor- 
tation for life. All these four accused have also been convicted 
under Section 307 of the Indian Penal Code, and have been sen- 
tenced to 7 years’ rigorous imprisonment. They have all prefer- 
red appeals against their convictions, and the record of the case has 
been sent up by the learned Sessions Judge for confirmation of the 
death sentence passed against Irshad Ullah Khan. 

Irshad Ullah Khan and Rashid Ullah Khan are brothers. A 

cousin of theirs is married to Tufail Ahmad Khan. Nisar Khan 
is said to be a grand-nephew of Tufail Ahmad Khan deceased. _ 
Abmad Ullah Khan was the father of Irshad Ullah Khan and 
Rashid Ullah Khan. He is dead. Musammat Nasir Begam is the 
step-mother, About 10 bighas of land in village Bagrasi is held 
by Musammat Nazir Begam as mortgagee in possession since 1915. 
This land was in cultivatory possession of Ram Sarup and his 
brother Heta as occupancy tenants, It is said that the land re- 
mained parti for about 2 years. Musammat Nazir Begam leased 
it to Abdul Majid Khan and his nephew Asad Ullah Khan under 
a lease executed on May, 10 1932. On the same date Heta and 
Ram Sarup relinquished this land in the presence of a kanungo. 

The evidence produced in the case shows that Irshad Ullah 
Khan accused obtained an ex perte decree in respect of this land 
against his step-mother. On the date on which the lease was 
executed in favour of Abdul Majid Khan and Asad Ullah Khan, 
an application was made to the court of the Munsif for setting 
‘aside the above-mentioned ex parte decree. | 

It appears from the evidence on the record and from the 
statement of Musammat Nazir Begam that her relations with 
Irshad Ullah Khan and his brother Rashid Ullah Khan had been 
very strained. After the death of her husband these two step- 
sons used to look after this leased land, but Musammat Nazir 
Begam did not get any profits and so she leased the land to Abdul 
Majid Khan and Asad Ullah Khan for a number of years. 

' The prosecution story is that Abdul Majid Khan had made 
arrangements to have one of the leased. plots irrigated on June 1, 
1932.- This plot is at a distance of only 80 or 90 yeards from his 


1294 HIGH COURT [1933] 


Cxnanwat residential house. Some labourers had assembled at the well near 
1933. the field and irrigation work had started on the morning of June 
—— 1, 1932. The evidence is that Abdul Majid Khan, Muhammad 

InsHap-vLLaH Sajid Khan, P. W. 2 and Said Khan were sitting on a chabutra in 
era front of the house of Abdul Majid Khan. They saw all the accused 

Eurmor proceeding in the direction of the field which was being irrigated. 

yoa, 7, Irshad Ullah Khan carried a double barrel breech loading shot gun 
axe J ind Rashid Ullah Khan had a spear, while the remaining accused 

were armed with lathis. A servant of Abdul Majid Khan told 
him that the party of the accused was going towards the well. 
Upon this Abdul Majid Khan, Said Khan deceased and Said Khan 
P. W. 2 followed them. Abdul Majid Khan called the accused and 
asked them to stop and requested them not to go to the well. It 
may be remarked here that Abdul Majid Khan was unarmed. All 
the six accused turned back and Tufail Ahmad Khan asked his 
companions to beat Abdul Majid Khan and his companions. Upon 
this Irshad Ullah Khan fired his gun at Abdul Majid Khan. Abdul 
Majid Khan fell down upon the ground wounded. Then Said 
- Khan deceased rushed towards d Ullah Khan and gave him 
a lathi blow on the head. Irshad Ullah Khan again fired and Said 
Khan was hit. He fell down upon the ground and died. Muham- 
mad Said Khan P. W. 2 says that the other five accused beat him 
with lathis. He had a lathi and he also hit back. In the meantime 
Umar Khan and Rab Nawaz Khan came to help Abdul Majid 
Kban’s party. Irshad Ullah Khan rushed towards Rab Nawaz 
Khan and fired at him. Rab Nawaz Khan fell down wounded. 
Umar Khan is the father of Said Khan P. W. 2. He asked the 
accused persons to cease fighting. But this had no effect and 
Umar Khan was also beaten by all the accused except Irshad 
Ullah Khan. Irshad Ullah Khan also fired at Said Khan witness 
and he was also wounded. One Sarjit, a labourer who had been 
working at the well came and caught Irshad Ullah Khan from be- 
hind. He was pushed back. Irshad Ullah Khan fired at him and 
he was also wounded. Jagwa, another labourer who happened to 
be near Sarjit, also received gun shot injuries. After this the fight 
ceased and eventually all the wounded men were taken to Buland- 
shahr. Abdul Majid Khan died in the hospital on June 6, 1932. 

One of the arms of Sarjit had to be amputated. Rab Nawaz 
was undergoing treatment in the hospital in Bulandshahr at the 
time of the trial. 

The defence story was that Irshad Ullah Khan appellant had 
gone out that day early in the morning to shoot green pigeons. 
While he was returning, he saw Abdul Majid Khan with a 
of 30 or 40 men going towards one of the leased plots. Abdul 
Majid Khan abused Irshad Ullah Khan saying that he was the 
helper of Ram Sarup, the man who had relinquished the leased 


~~ 
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land. Jt is said that after this Irshad Ullah Khan was attacked Canora 
by the party of Abdul Majid Khan with lathis. While he was J), 
being beaten, Rashid Ullah Khan and Tufail Ahmad Khan came. —— 
They were also beaten. The defence is that- Irshad Ullah Khan eT 
fired at Abdul Majid Khan and others in self-defence. ‘The i 
defence of Rashid Ullah Khan and Tufail Ahmad Khan is that Eamon 
when Irshad Ullah Khan was attacked, they rushed to the spot ,—— 
where he was being attacked and tried to save him. Nisar Khan 

- pleaded that he was not present at the time of the fight, and that 
he had been falsely implicated. 

The learned Sessions Judge has accepted the prosecution story. 
We have to consider whether his finding is correct. 

[Their Lordships then discussed the evidence in the case and 
believed the prosecution story. ] 

$o far as Irshad Ullah Khan is concerned, we are of opinion 
that a clear case of murder has been established against him. We 
also think that the charge under Section 307 of the Indian Penal 
Code is proved. 

Now we turn to the case of the remaining three appellants. 
We believe that these men were with Irshad Ullah Khan. The 
evidence of Muhammad Said Khar P. W. 2 proves that when 
Abdul Majid Khan followed the party of Irshad Ullah, he asked 
them to stop and not to go to the well. On this Tufail Ahmad 7 
Khan asked his companions to beat Abdul Majid Khan and the 
men who were with him. Then Irshad Ullah fired. We have also 
the dying declaration of Abdul Majid Khan on this point. He 
says that Tufail Ahmad Khan said that before going to the wéll 
they should deal with Abdul Majid’s party. The words used in 
the dying declaration are “Inko bhi lelo”. The evidence further 
proves nie Rashid Ullah Khan, Tufail Ahmad Khan and Nisar 
Khan used their lathis. Muhammad Umar Khan who had come 
with Rab Nawaz Khan to help Abdul Majid Khan was beaten and 
received lathi injuries. On behalf of Nisar Khan alibi evidence 
was produced. 

[Their Lordships then discussed this evidence and disbelieved 
it.] We hold that all these three appellants (appellants Nos. 2 to 
4) took part in the fight. j 

The learned counsel for the appellants has contended that 
Rashid Ullah Khan, Tufail Ahmad Khan and Nisar Khan have 

_ been wrongly convicted under Sections 302 and 307 read with 
section 34 of the Indian Penal Code. His argument is that Sec- 
tion 34 of the Indian Penal Code has no application to this case. 

>- _7 Section 34 of the Indian Penal Code lays down that when a 
criminal act is done by several persons, in furtherance of the com- 

` mon intention of all, each of those persons is liable for the act 
in the same manner as if it were done by him alone. The apparent 
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Camar simplicity of the language of this section has been found to be 
Tp, + delusive. There are few other sections of the Indian Penal Code 
—— in the interpretation of which there has been so deep a divergence 

Instav-urxa0 of opinion in all the High Courts in India as in the case of Section 
ara 34 of the Indian Penal Code. In King-Emperor v. Nirmal Kanta 

Euron Roy! Stephen, J. held that Section 34 of the Indian Penal Code 

applied only where a criminal act was done by several persons of 
whom the accused charged thereunder was one, and not where the 
act was done by some person other than the latter. In that case, 
two persons had fired at another. Only one hit the victim who 
was killed. The accused had not hit the deceased. Stephen, J. 
held that the accused could not be convicted under Section 302 
read with Section 34 of the Indian Penal Code. This view is no 
longer good law. A Full Bench of Calcutta High Court held in 
King-Emperor v. Barendra Kumar? that if several persons armed 
with pistols go to a place with the common intention of robbing a 
person, and, if necessary to kill him, and if ome of them fires a 
fatal shot in furtherance of their cammon intention, then all of 
them are guilty of murder under Section 302 read with Section34 
of the Indian Penal Code. In this case the ruling reported in King- 
Emperor v. Nirmal Kanta Roy was considered and not approved. 
The case of King-Emperor v. Barendra Kumar went in appeal to 
~ the Privy Council. The judgment is reported in Barendra Kumar 
Ghosh v. Emperor’. Their Lordships held that Section 34 of the 
Indian Penal Code deals with the doings of separate acts, similar or 
diverse by several persons; if all are done in furtherance of a com- 
mon intention, each person is liable for the result of them all, as if 
he had done them himself. ‘That act” and then again “the act” in 
the latter part of the section include the whole of the action covered 
by “a criminal act” in the first part of the section. In the case of 
King-Emperor v. Barendra Kumar, RICHARDSON, J., who was one 
of the five Judges, made the following observations: — 

Prove the common intention of the persons present at the 
moment of the offence and all would be equally guilty of no- 
thing less than that offence. If death were the result of the 
act or series of acts of one out of the several confederates, the 
act would be done by them within the meaning of Section 34. 
If death followed the different acts of different confederates at 
the same time and place, then again Section 34 would probably 
suffice. Every confederate would be regarded as having done 
every criminal act and would, therefore, be liable as if he had done 
them all alone. 

In another case which is reported in Emperor v. Renchhod 
Subsung*t it was contended on behalf of the accused that Section 
34 of the Indian Penal Code was not applicable to a case where a 
criminal act in furtherance of the common intention of several 
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persons was the act of a single individual. A bench of the two Cauma 
learned Judges of the Bombay High Court repelled this conten- bag 
tion. They held that the fact that a criminal act done in the fur- — 
therance of the common intention of several persons was the act Ixswap-utran 
of a single individual does not render the provisions of Section aay 
34 inapplicable. Dealing with the view taken by Stephen, J., in Eurror 
the case of King-Emperor v. Nirmal Kenta Roy® and another ee 
Calcutta case, King-Emperor v. Proffulla Ku the following Orns, J 
observations were made:— _ 
The- learned Judge seems to have overlooked Section 9 of the 
Indian Penal Code which in my opinion would have removed the 
difficulty felt by Stephen, J. Section 9 runs as follows:—Unless the 
contrary appears in the context, words importing the singular 
number include the plural number, and the words importing the 
plural number include the sin number. If we then turn to 
Section 34 and read it in the light of Section 9, we can interpret 
it as follows:—When a criminal act is done by one person in 
furtherance of a common intention of all, each of such persons 
is liable for that act in the same manner as if if were done by him 
alone, 
On a consideration of the authorities on the point we agree 
with the view taken in the Full Bench case of the Calcutta High 
Court in King-Emperor v. Barendra Kumar and in Emperor v. 
Ranchhod Subsung. In our judgment the view that Section 34 
applied only where a criminal act was done by several persons of 
whom the accused charged thereunder was one, and not where 
the act was done by persons other than the latter is not a correct 
view. We are of opinion that Section 34 of the Indian Penal 
Code would be applicable equally to those cases in which the 
criminal act done in furtherance of 2 common intention of several 
persons is the act of a single individual. 
Before Section 34 can be applied, the prosecution must prove 
that the criminal act was done by one of the accused persons in 
the furtherance of the common intention of all. The existence 
of a common intention is the sole test of the joint responsibility 
under Section 34 of the Indian Penal Code. There are very few 
cases in which there is direct evidence of common intention. This 
must be gathered from the facts of each case and the surrounding 
circumstances. In this case we have no difficulty in determining 
the common intention of the accused persons. . We find that it 
is established that Abdul Majid Khan was having one of the leased - 
plots irrigated. Appellants Nos. 1 to 4 were seen going towards 
the well when Abdul Majid Khan and his two companions (Said 
Khan deceased and Said Khan P.W.2) followed them and Abdul 
Majid Khan asked them to stop. According to the dying declara- 
tion of Abdul Majid Khan which we believe, Tufail Ahmad Khan 
. "LL R. 41 Cab 1072 | ‘LL R 50 Cal 41° 
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Cannat asked Irshad Ullah Khan to deal with Abdul Majid Khan before 
going to the well. Upon this Irshad Ullah Khan fired at Abdul 
l Majid Khan and appellants Nos. 2 to 4 joined the attack by using 
Tasnav-vLLan their lathis. What Tufail Ahmad Khan said to Irshad Ullah clearly 
Kaan — shows that the common intention was to beat Abdul Majid and his 
Euron men and to prevent him from irrigating one of the fields leased to 
him. Then, as pointed out by the learned Government Advocate, 
there is another point which shows the common intention of the 
appellants. When Irshad Ullah Khan fired at Abdul Majid Khan 
and wounded him, the other three accused made no attempt what- 
soever to stop Irshad Ullah Khan from using his gun any further. 
On the other hand, they themselves started beating the men in the 
party of Abdul Majid Khan who had come to render help. We - 
believe further that Irshad Ullah Khan was carrying a gun not 
for the purpose of shooting pigeons but to use, if necessary, to 
stop the irrigation. All the accused must have known that the 
gun might be used. On these facts we are of opinion that ~ 
Section 34 of the Indian Penal Code is clearly applicable to the 
case of the appellants Nos. 2 to 4. 

For these reasons we hold that they had been rightly convict- 
ed by the court below. 

The appeals of all the appellants are dismissed. We confirm 
the death sentence passed upon Irshad Ullah Khan and direct 
that it be carried out according to law. As regards the senten- 
ces against appellants Nos. 2 to 4 we direct that the sentences un- 
der Section 307 will run concurrently with those under Section 
302 read with Section 34 of the Indian Penal Code. 

Appeal dismissed 
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The judgment of the Court was delivered by Civ 


BENNET, J.—This is a first appeal from order brought by 1933 
Gopal Singh, one of the three defendants. “There was a suit  — 
brought under Section 132, Act IN of 1926 of the Agra Tenancy d 
Act, by a landowner against Gopal Singh, Bhola Singh and Ganga- Kanam Gn 
dhar Dube as the three thekadars of a perpetual lease for Rs. 5,952, 
arrears of rent for the years F. 1336 to 1338. There was some 
deficiency in court-fees, and eventually, the case was fixed for 
April 21, 1932, for final hearing after issues had been framed. 
At that time the court hours were apparently in the early morn- 
ing, from 6 A.M. to noon, owing to the hot weather, and on the 
date in question the court disposed of this case, decreeing it 
ex parte against all the three defendants, on the ground that they 
had failed to produce any evidence. On the next day, April 22, 
1932, an application was made by the three defendants for resto- 
ration of the case on the ground that they had been present up till 
12 o’clock in the day and when the presiding officer did not come 
to court and they, understanding that the case would be postponed 
to the next day, had then gone away, and they later found that 
the case had been taken up at 2 p.m. and decided ex parte against 
the defendants. This was supported by an affidavit of one of the 
defendants Gangadhar Dube to the effect that he was present in 
court from 6 A.M. till noon and the presiding officer had not come 
during that period,and he then concluded that the presiding offi- 
cer Was going to take up the case next day. A counter petition 
was filed alleging that it had been announced on some date not 
mentioned that the case would be put up at 2 o’clock, and that 
the Peshkar had informed the defendants’ Mukhtars and the defen- 
dants respectively. No evidence was produced in support of this 
allegation of the plaintiff. The order on the application was very 
brief and is as follows: 

The allegation of the defendant is that he was present up to 

12 o’clock and then went away. But his pleader Pt. Jaisri Tewari 

was present at the time of hearing the case and he refused to con- 

duct the case. The disappearance was wilful and the case was 

decided on merits. ‘There is no case for restoration. Application 
rejected. 

This order proceeds on the supposition that the pleader 

Jaisri Tewari represents the defendant, and apparently by the 

‘defendant, the court intended all the defendants to be included. 

We have satisfied ourselves that Jaisari Tewari was not the pleader 

for the appellant Gopal Singh, but he was the pleader for the 

other two defendants. The pleader for Gopal Singh was one 

Ram Sundar Dube. Accordingly, it is clear that the defendant 

before us Gopal Singh and his aade were both absent, and there- 

fore this is not a case which will come under Order XVII, Rule 2 

explanation—where a party is represented by art agent or pleader 


aca 
Bennet, J. 
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who is making an application before the court. In this appeal 
the question has been argued, as to whether when a suit proceeds 
in the normal course, issues have been framed and then a date 
has been fixed for hearing, the fixing of that date for hearing 
amounts to adjournment or not. On the one hand it is argued 
that where the case proceeds in this manner, there is no adjourn- 
ment, and on the oie: hand it is argued that the mere fixing of 
a date for hearing of a suit is in itself an adjournment. This is 
a point which we do not consider necessary to decide in the pre- 
sent case, and we consider that whether the point is decided one 
ie or the other, there is ample authority in the Code for the 
order which we are going to make. 


Various rulings have been shown to us. Rem Charen Lal v. 
Raghubir Singh!, Baldeo Singh v. Chbhaju Singh? and Man Moben 
Das v. Krishna Kant Malaviya.® In each of these cases there was 
an appearance by a pleader on behalf of the party and the making 
of an application for adjournment by that pleader under the ex- 
planation which has been added by this Court to Rule 2 of Order 
XVII that appearance for a limited purpose is appearance on be- 
half of the party, and that therefore under that rule the party is 
represented in court by that pleader, not only for the limited 
purpose, but for the purposes of the case; and therefore the party 
cannot claim to have been absent on that date. But in the present 
case there was no appearance at all on behalf of the appellant. 
As regards the other two defendants, the pleader stated that he 
had no instructions. This is shown on the order sheet. We con- 
sider that distinction is to be drawn between the case of a pleader 
who states that he has no instructions, and the case of the pleader 
who states that he has instructions for a limited purpose of making 
an application for adjournment etc. We senda that the case of 
of a pleader who says he has no instructions does not come under 


. the explanation to Rule 2 of Order XVI. If we were to hold 


otherwise, and accept the argument of the learned counsel for 
the respondent, we would be holding that it was impossible for 
a pleader who wishes to withdraw from representing a party to 
do so, and we do not consider that there is any authority under this 
explanation to the rule or otherwise for such a proposition. 
Accordingly it appears to us that the grounds on which the order of 
the Assistant Collector is based are unsound. ‘That order proceeds 
on the erroneous assumption that Jaisari Tewari represented, all- 
the defendants, and further the order is not correct in treating 
him as representing any defendant when he stated that he had 
no instructions. It was argued that we have not sufficient evidence 
before us to allow this appeal. But we consider that in the cir- 
cumstances of the case, there is good reason for exercising a judicial 
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discretion in favour of the appellants. The court hours were Cru 
apparently from 6 a.m. till noon, and for some reason the pre- 77 
siding officer was unable to attend court during these hours on the 
day in question. He took up this case after these hours had Gopar. S SINGH 
passed, and disposed of this case in the absence of the defendants. p a 
In these circumstances, we consider that there was ample reason 
for the court to grant the application for restoration. ‘That appli- Besmet, J. 
cation for restoration comes under Order LX, Rule 13, whether we 
hold that Order IX applies as there was no adjournment or whether 
we hold that Order XVII states “that the court may proceed to 
dispose of the suit in one of the modes directed in that behalf 
by Order IX or make such order as it thinks fit.” 

Accordingly, we allow this appeal and we set aside the ex 
parte decree of the Assistant Collector as against all the three 
defendants acting under the Second Paragraph of Rule 13 of 
Order IX, as regards the defendants who have not appealed. Costs 
hitherto incurred and in the court below will be costs in the case. 


1933 





SURENDRA NARAIN SINGH (Applicant) Crm. 
versus ae 
LAL BAHADUR SINGH anp orHERs (Opposite parties) * 2 
Civil Procedure Code, Or. 43, R. 3 end O. 41, R. 1—High Court Rules, Angust 9 
Chap. II, R. 2—Requirements of — Substential compliance with— x 
What conststutes—Formal order not prepared—Copy of only order mran, J 
existing on record of lower court—Filed with memorandum of appesl. Ractopar 


Where no formal order was prepared and the appellant filed ED: 
with his memorandum of appeal a copy of the only order which - 
existed on the record of the lower court, he should be deemed to 
have substantially complied with the requirements of R. 2, Chap. 
I of the Rules of the High Court and the appeal was validly 
presented. Such order shoutd be taken to be both the judgment 
and the formal order. 
Qassim Ali Khan v. Bhagwents Kunwar, I. L. R. 40 All. 12 and 
Bhairon Ghulam v. Ram Attar Singh, I. L. R. 43 All. 660 
referred to. 


The following Referring Order was made by 


IgnaL Amman, J.—It has been the settled practice of this Court to Iqbal 
entertain appeals against orders without the memorandum of appeal being Abmed, J. 
accompanied by a copy of the formal order. In some cases copy of the 
formal order was dispensed with and in others time was allowed to file 
a copy of the formal order. The formal order used to be received even 
if filed after the expiry of the period of limitation, and the appeal was 
always treated as within time, if originally filed within the period of 
limitation. It appears to me that this practice is not in consonance with 
law. Let this matter be put before a Bench of two Judges at an early 
date. 

* Application in F. A. F. O. No. 120 of 1933 

164 


' applied for a copy of 
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B. Malik for the applicant. . 
The judgment of the Court was delivered by 


NIAMATULLAH, J.—This case has been referred by a learned 
single Judge of this Court to a Division Bench in view of the 
importance of the question involved. 

The appellant filed his appeal, on April 5, 1933, from the 
order of an Assistant Collector at Jaunpur passed in execution 
proceedings under the Tenancy Act. The last day of limitation 
was Apal. 12, 1933. With the memorandum of appeal he filed 
the order giving reasons for the decision of the case. No formal 
order was, however, filed. On the office report a learned Jud 
of this Court directed the appellant, on April 11, 1933, to fle 
within one week a copy of the formal order. The appellant 

i: formal order; but his application was 
returned with the remark that no formal order existed. On the 
case coming up before another learned Judge of this court a 
direction was sent down to the Assistant Collector that a formal 
order be prepared. A formal order was prepared on May 19, 1933. 
The appellant made a fresh application on May 20, 1933, for a 
copy of the formal order, wh was delivered on May 30, 1933, 
during the long vacation. The copy was filed in this Court on 
July 18, 1933, that is, next day after the Court re-opened. 

Two questions emerge from the above facts: (1) Whether 
the appeal can be said to have been presented on April 5, 1933, 
in spite of the fact that copy of the formal order was filed after 
the expiry of limitation; if this question is answered in the afr- 
mative, no question of limitation can arise; and (2) assuming 


that the appeal cannot be considered to have been presented till 


July 18, 1933, when copy of the formal order was filed, whether 
the delay should: becondoned in the creumeadca OF he case. 

To clear the ground, it may be stated at the outset that, though 
the proceedings in which the order in question was passed were 
under the Agra Tenancy Act, yet all the relevant provisions of 
the Civil Procedure Code apply in the matter of preparation of a 
tormal order and the presentation of the appeal This is clear from 
Section 264 of the Agra Tenancy Act, read with List 1, Schedule 
I of that Act. 

Judgment is defined in Section 2 (9) of the Civil Procedure 
Code as meaning “‘a statement given by the Judge of the grounds 
of a decree or order.” Section 2 (14) of the Civil Procedure Code 
defines “order” as meaning “the formal expression of any decision 
of a civil court which is not a decree.” It is clear that “order”, 
as defined in the Code, is analogous to “decree” and does not imply 
what is popularly understood, namely, the views expressed by a 
Judge on the merits of the.case before him and his decision thereon. 
What is ordinarily called an “order” is, in fact, a “judgment,” as 
defined in the Code, though a document may be so drawn up 
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as to contain not only the reasons for the decision, só as to fulfil 
the requirements of a “judgment”, but also the “formal expression” 
of the decision of the court, so as to fulfil most of the requirements 
of an “order” as defined in Section 2 (14) of the Civil Procedure 
Code. 

Order XLI, Rule 1 of the Civil Procedure Code requires that 
a copy of decree appealed from should accompany the memoran- 
dum of appeal. Order XLII, Rule 3, as amended by this Court, 
provides that 

in every appeal under Rule 1 (Order XLII), in every miscella- 
neous case, and in every suit dismissed for default, a formal order 
should be drawn up stating clearly the determination of the appeal 
or case, the costs incurred, and the parties, if any, by whom such 
costs are to be paid. 

It should be noticed that this rule does not cover many orders 
of an interlocutory character from which law allows an appeal. 
Following this provision, the subordinate courts prepare a formal 
order only when they dispose of (1) appeal from order, (2) a 
miscellaneous case which is separately registered, e.g., a case under 
the Guardian and Wards Act, or (3) a suit by dismissing it for 
default. No formal order need be prepared under this rule after 
every interlecutory order is passed, and it will be obviously un- 
desirable to make it necessary; but its absence creates a difficulty 
in administering Rule 2 of Chapter I of the Rules of this Court, 
which lays down that no memorandum of appeal from an order 
shall be presented unless accompanied by a copy of the “decree or 
order” appealed against, besides a copy of the judgment upon which 
such order is founded. The word ‘order’ in this rule implies order 
as defined in the Civil Procedure Code, i.e., formal order. This 
rule presupposes that a formal order is prepared and exists after 
every appealable order is pronounced. As pointed out, this is 
by no means the case. This anomaly can be removed by bringing 
Order XLII, Rule 3 and Chapter IM, Rule 2 of the Rules of 
this Court in a line with each other. 

There is now no room for contention that disregard of the 
provisions of Order XLI, Rule 1 or Chapter IU, Rule 2 of the 
Rules of this Court is an irregularity and does not affect the 
validity of the presentation of the appeal. The matter is con- 
cluded by two cases of this Court, one of which is a Full Bench 
decision. It was held in Qasim Ali Khan vw. Bhagwants Kunwar! 
that presentation of 2 memorandum of appeal from a decree which 
is accompanied by the judgment but not by the decree is no appeal 
in law. Similarly it was held in Bhairon Ghulam v. Ram Autar 
Singh” that presentation of a memorandum of appeal not accom- 
panied by a copy of the first court’s judgment, as requited by 
Chapter I, Rule 2, is no presentation of appeal. It should, 
however, be borne in mind that in both those cases the document 
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which the appellant should have filed with his memorandum of 
appeal existed and he omitted to obtain a copy thereof and ‘file 
it with the memorandum of appeal. 

In the case before us the court did not have a separate formal 
order drawn up at all till long after the presentation of the appeal 
and after it had been ordered by this Court. The order was of an 
interlocutory character to which Order XLII, Rule 3 did not 
apply, and the preparation of a formal order was not imperative. 
The question is whether the appeal, presented on April 5, 1933, 
when admittedly there was only one document called “order”, of 
which a copy was annexed to the memorandum of appeal, should 
be considered to be no appeal at all. Where a separate formal 
order has been drawn up and is in existence when the appeal was 
filed but the appellant omitted to obtain a copy and file it with 
the memorandum of appeal, there is justification for holding that 
there was no valid presentation of the appeal; but in a case like 
this, in which the only order on the record of proceedings contains 
not only the grounds on which the decision is based but contains 
also “the formal expression” and the decision itself, it should be 
taken to be of a duel character, being both the “judgment” and 
the “order”, as defined in ‘the Civil Procedure Code. The appellant 
having filed a copy of such an order with his memorandum of 
appeal should be considered to have substantially complied with 
Rule 2, Chapter IN of the rules of this Court. In general it will 
be found that the operative part of the judgment of the court 
contains every thing which the formal order, if it is drawn up, 
should contain, except the memorandum of costs. It should, 
however, be observed that the memorandum of costs incurred in 
the court below is sometimes a necessary document for the purposes 
of the appeal, as the decree or the formal order of this Court has 
to take account of the costs incurred in the first court. But in 
case of interlocutory orders, for which no separate and ascertain- 
able costs are incurred, a memorandum of costs cannot be pre- 
pared. As indicated above, amendment of either Order XLII, 
Rule 3 or of Chapter IM, Rule 2 of the Rules of this Court, is 
necessary. Before this is done, the only reasonable view that 
can be taken is that, where no formal order was prepared and 
the appellant filed with his memorandum of appeal a copy of 
the only order which existed on the record of the lower court, 
he should be deemed to have substantially complied with the 
1equirements of Rule 2, Chapter III of the Rules of this Court. 
Such order should be taken to be both the judgment and the 
formal order. Accordingly we hold that in this case the appeal 
was validly presented on April 5, 1933. 

Even if we had held otherwise, the circumstances of the case 
are clearly such as to justify the application of Section 5 of the 
Indian Limitation Act. The result is that we declare the appeal 
to have been filed within limitation. 
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JAGRANI anD oTHeRs (Defendants) 
Versus 
GAYA auas KANNAN PANDEY AND ANOTHER (Plaintiffs) * 
Limitation Act, Art. AE al of—Mortgace deed and a deed 
of gift executed by Hindu widow—Decleratory suit by next male 
reversioners—W hen claim time-barred—Hindn Lew—When gift not 
amounting to a surrender. 

A Hindu widow of the last male owner executed 2 mortgage 

‘deed on Feb. 8, 1912, in favour of one D. On July 21, 1920 she 
executed a deed of gift in favour of her daughter and the son of 
her daughter’s husband’s brother. In a suit instituted by the next 
male reversioners of the deceased, for a declaration that the two 
deeds were null and void as against them, beld: 

(1) that as the plaintiffs did not sue within a period of six years 
from the date on which the mortgage deed in suit was 
executed by the widow, their suit, so far as the mortgage 
deed was concerned, was not within limitation. 

(2) that the gift of 1920 did not amount to a surrender in 
favour of the daughter and that as Art. 120 of the Limita- 
tion Act applied, the suit with respect to the gift also 
was time-barred. 

Abboys Pada Trivedi v. Ram Kinker Trivedi, 89 I. C. 770 

distinguished. 
SECOND APPEAL from a decree of V. MeHTa Eso., Subordinate 
Judge of Benares, modifying a decree of Basu Binn BASNI PRASAD, 

Munsif of Havali. 


P. L. Banerji and S. N.-Seth for the appellants. 
L. M. Roy for the respondents. 


The following judgments were- delivered:— 


RacHEHPAL SINGH, J.—This is a defendants’ second appeal 
_ arising out of a declaratory suit instituted by the plaintiff-res- 
pondents. 

The pedigree set up by the plaintiff-respondents which is to 
be found at page 24 of the paper book has been held to be proved 
by the lower appellate court. Jageshar was the last male owner 
of the property in respect of which the suit which has given rise 
to this appeal was instituted. Defendant No. 1 (Mst. Jagrani) is 
the widow and defendant No. 2 (Mst. Dulra) is the daughter of 
Jageshar. Gaya Pande and Chhedi Pande, plaintiff-respondents, 
are the next male reversioners of Jageshar. The finding of the 
lower appellate court is one of fact and cannot be challenged in 
second appeal. 

Mst. Jagrani executed a mortgage deed, on February 8, 1912, 
in favour of one Deoki. On July 21, 1920, she executed a deed 
of gift in favour of Mst. Dulra and one Kamta, who is the son of 


*S. A. 111 of 1932. 
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Mst. Dulra’s husband’s brother. The plaintiff-respondents insti- 
tuted a suit to-obtain a declaration that these two deeds were null 
and void as against them. So far as the deed of mortgage, dated 
February 8, 1912, is concerned, the lower appellate court held that 
the claim of the plaintiffs for obtaining a declaration was not with- 
in limitation. This finding of the lower appellate court has been 
challenged by the plaintiff-respondents, who have filed cross- 
objections. I am of opinion that the decision of the lower appellate 
court on this point is correct and there is no force in the cross- 
objection filed by the plaintiff-respondents. ‘The plaintiffs ought 
to have sued within a period of six years from the date on which 
the mortgage deed in suit was executed by Mst. Jagrani, as Article 
120 of the Indian Limitation Act is applicable to the case, and as 
this was not done, it was rightly held by the court below that the 
suit, so far as this mortgage deed was concerned, was not within 
limitation. ` 

The next question for consideration is whether the finding of 
the learned Subordinate Judge as regards the deed of gift of 1920 
is correct. The learned Subordinate Judge has held that the deed 
of gift executed by Mst. Jagrani in favour of Mst. Dulra and 
Kamta amounted to a surrender of her husband’s estate to the 
next presumptive reversioner and therefore Mst. Jagrani should 
be taken to be civilly dead. He has come to the conclusion that 
the estate at the date of the suit was held in its entirety by Mst. 
Dulra and therefore the suit was governed by Article 125 of the’ 
Indian Limitation Act. I am of opinion that the view taken 
by the learned Subordinate Judge that the deed of gift which 
Mst. Jagrani had executed in favour of her daughter and Kamta 
amounted to a surrender of her husband’s estate is not correct. It 
was a transfer made by her in favour of Mst. Dulra and also in 
favour of Kamta, who was a stranger. It cannot be said that it 
amounted to a surrender. In the deed of gift she did not say that 
she was surrendering the estate. The learned Subordinate Judge 
has relied on a ruling of the Calcutta High Court, reported in 
Abboya Pada Trivedi v. Ram Kinkar Trivedi” The facts of 
that case were different. There 2 complete surrender had been 
made by the lady in favour of the next reversioner. The other 
persons, in whose favour the surrender was made, were also rever- 
sioners, but they were somewhat remote. In the case before us 
the transfer is made in favour of Mst. Dulra, her daughter, and also 
Kamta, who is a complete stranger. It is open to Kamta, if his 
claim is challenged- by Mst. Dala in the lifetime of the donor, 
to say that he got the estate from the donor and so it cannot be 
said that there was a surrender in favour of Mst. Dulra. This 
being the case, the suit is governed by Article 120 of the Indian 
Limitation Act. The plaintiffs should have instituted the suit to 

+89 L C 770 
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obtain a declaration that the deed in favour of Dulra and Kamta 
was null and void against them within a period of six years. 
Article 125 has no application to the case before us. I am, there- 
fore, of opinion that the claim of the plaintiff was barred by limi- 
tation in respect of this deed of gift as well. 


I would, therefore, allow this appeal, set aside the decree passed 
by the learned Subordinate Judge in respect of the second relief 
about the deed of June 21, 1920 and dismiss the plaintiffs’ suit in 
toto with costs in all the courts. The eoa COn should 
also be dismissed. 


NIMATULLAH, J.—I agree with my learned brother in the 
order he proposes to pass in this appeal. I would like to make an 
observation as regards the view taken by the Calcutta High Court 
in Abhoya Pada Trivedi v. Ram Ki Trivedi. ‘The facts of 
that case, as given in the judgment, were that a Hindu widow exe- 
cuted a deed styled ‘nadabipatra’ in favour of her husband’s bro- 
ther and three sons of a predeceased brother of her husband. It 
appears that the deed was in favour of the presumptive heir, 
namely, the brother, and three remoter reversioners, namely, the 
nephews. After the death of the widow, her husband’s brother 
instituted a suit for recovery of possession of the entire property 
denying the rights of his nephews derived from the deed executed 
by the widow. ‘The learned Judges construed the deed to imply 
2 surrender in favour of the presumptive heir, namely, her husband’s 
brother, and a transfer of half by him to the three nephews. Look- 
ing at the transaction from that point of view, the learned Judges 
held that the deed amounted to a surrender. The material portion 
of the deed is not quoted in the judgment nor have we been able 
to ascertain the meaning of the word ‘nadabipatra’. It might have 
been a case in which the deed contained words of disposition in 
favour of the presumptive heir in the first instance and an assi 
ment by him of half to the nephews; but if the learned Judg 
meant, as their observation in ca pen-ultimate paragraph of a 
judgment of Cumming, J. indicates, that in every case where a 
transfer is made in favour of the next reversioner and a third per- 
son jointly, the transaction amounts to a surrender in favour of 
the presumptive heir and an assignment by the latter of half to 
the other—I regret J am unable to endorse that proposition of 
law. In case of a transfer jointly to two or more persons, each 
takes a definite interest in the property from the transferor. One 
transferee does not derive his title from his co-transferee. An 
important test, in my opinion, is whether the presumptive heir can 
apart from any estoppel arising from his conduct, eject his co- 
transferee in the lifetime of the widow. If he has no such right, 
there can be no doubt that there was no surrender in his favour 
so as to vest the entire property in him. It may be that in a given 
case the understanding between the widow on the one hand and 
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the presumptive heir on the other was that he should be considered 
to be the sole transferee and that he would allow another person 
to share the property with him in consideration of the surrender 
made by the widow. If such an agreement on the part of the 
presumptive heir is established, the presumptive heir may be 
estopped from disputing the title of the other man; but such an 
agreement between i widow and the presumptive heir 
cannot be presumed in every case in which a Hindu 
widow makes a transfer in favour of the presumptive heir and 
another. It is a question of fact, which must be established in 
every case in sa an arrangement of that kind is alleged. In 
the case before us, the widow executed, what is on the face of 
it, a deed of gift in favour of Mst. Dulra and Kamta. Each took 
under the gift half of the widow’s estate. There is no suggestion 
that there was any arrangement between the donor and Mst. 
Dulra, who was the presumptive heir, that in consideration of 
the surrender the latter would allow Kamta to have an equal 
share in the property. Kamta claims, and is entitled to claim, 
half of the property deriving his title directly from the widow- 


` and not from Mst. Dulra. In this view, I am in entire agree- 
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ment with my learned brother in holding that the gift did not 
amount to a surrender in favour of Mst. Dulra and that Kamta 
should be considered to be a transferee of half of the property 
from Mst. Dulra. That being so, the period of limitation appli- 
cable to a declaratory suit by the plaintiff-respondents, who im- 
pugn the deed of gift, is that provided for by Article 120 and not 
Article 125 of the First Schedule of the Indian Limitation Act. 
By THE Cournt—The appeal is allowed with costs in all the 
courts and the cross-objection of the plaintiff stands dismissed 
with costs. Appeal aHowed 
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MARGARET BROOKER 
versus 
THOMAS BORTHWICK AND SONS 
(AUSTRALASIA), LTD.* 

Workmen's compensation—Workman suffers “injury by accident arising 
ont of and in the course of bis employment? —Inter pretation of — 
Workman killed by the fallsng of the premises—Collapse of premises 
caused by earthquake—Whether entitled to compensation—W ork- 
men’s Compensation Act (VIII of 1923), Sec. 3. 

Where the statute says that a workman is entitled to com- 
pensation for “injury by accident erising ont of and in the course 
of his employment”, what is meant is-that the accident must be 
connected with the employment and not that the accident must 
arise out of the nature of the employment. If a workman is 


*P. C. A. 27 of 1933 
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injured by some natural force such as lightning, the heat of the 
sun, or extreme cold, which in itself has no kind of connection 
with employment, he cannot recover unless he can sufficiently 
associate such injury with his employment. This he can do if he 
can show that the employment exposed him in a special degree to 
suffering such injury. But if he is injured by contact physically 
with some part of the place where he works, then, apart from 
questions of his own misconduct, he atonce associates the acci- 
' dent with his employment and nothing further need be considered. 
Where a porter had left che hotel in performance of his duty 
to post letters, get the mail and do some shopping for. his employers 
in the course of his employment, and he had just left a brick shop 
when he was killed by the falling of the building, the collapse 
of which was caused by an earthquake, beld, that the accident 
arose “out of’? the employment, though the risk was shared by 
all members of the public using the streets in like manner, and he 
was entitled to compensation. ` 
Where a workman is injured by the falling upon him of the 
premises where he is employed the accident necessarily arises out 
_ of the employment, and it is immaterial that the collapse of the 
building was caused by an earthquake. Behind the fact that the 
premises fell the court cannot go. - 
Where statutory enactments have assumed the same langua 
a ence hee a ea eh es eee 
unsformity of interpretation. 
APPEAL from a decision of the Court of Appeal of New Zea- 
land. ` 
Sir Stafford Cripps, K. C. and-G. G. Slack for the appellant. 
Wilfrid Greene, K. C, W.-H. Duckworth and H. P. 
Richmond for the respondents. 
The following; judgment was delivered by ` 
Lorp ATKIN—This is an appeal from judgments of the Court 
` of Appeal in New Zealand in four proceedings which were brought 
-* to determine the liability of ae pi in respect of injuries to 
‘their workmen that occurred on the occasion of the serious earth- 
quake in the Hawkes Bay District of New Zealand on February 
3, 1931.: By the provisions of the Workmen’s Compensation Act 
exclusive jurisdiction is given to the Court of Arbitration to decide 


without appeal claims under the Act. But by a convenient proce- 


dure it is possible in New Zealand'on agreed facts to obtain the 
decision of the Supreme Court on a question of law, the judgment 
being subject to the ordinary rights of appeal. In the present case 
proceedings having been commenced by originating summons were 
moved directly by order of the Supreme Court to the Court of 
Appeal, from whose decision appeal is now brought to. this 
Board. 


The ‘provisions>of the New Zealand Act, so far as liability is 
concerned, are idéntical with those of the English Act. The ques- 
tion is whether the workmen concerned suffered “injury by accident 
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arising out of and in the course of their employment.” The: parties 
agreed upon a statement of general facts and also of the particular 
facts applicable to each case. It is only necessary here to state 
that the earthquake was exceptionally severe, of intensity 10 on 
the Rossi Forel scale. In the last 90 years there had only been 10 
recorded earthquakes of this class in New Zealand. ‘The district 
was a recognized earthquake zone. Its area was 3,567 acres and 
its population 57,000. It included the borough of Napier with 
2 population of 19,000 and the borough of Hastings with a popu- 
lation of 15,500. Approximately 250 people were killed and at 
least five times that number injured. The great majority were killed 
by the collapse of brick buildings or brick chimneys. Jn each 
borough there is an area, see the business area, usually des- 
cribed as the brick area, in which the law requires the buildin 
to be constructed of brick or other, more or less, indestructib 
material. Whether the buildings with which these cases are 
concerned were within such area is not stated; but it does not 
seem to matter. In any case they were of brick. Numerous 
earthquakes have occurred in New Zealand, but only five have 
been attended by loss of life. 


Turning to the particular facts, in two cases the workman 
was killed and the claims are by dependants; in the other two cases 
the workmen were injured and make the claims themselves. 


In Brooker’s case Brooker was employed as a “gut runner” 
in his employer’s freezing works, Paki Paki, near Hastings. He 
was employed in the gut house, and at the time of the accident 
was employed on a staging about 4 ft. above a table and 7 to 
7 ft. 6 inches from the ground. The access to the staging was 
from the table. When the shock came Brooker’s mate escaped 
from the staging, but Brooker while stepping on to the table was 
pinned down by falling debris and killed. 

Ryan was not killed. He was engaged at the same works 
as a slaughterman. He was working on the second floor. ‘The 
floor began to collapse; he tried to get out but was thrown down 
at the spot where he was working, was covered with debris from 
the na building and suffered severe injuries whereby he 
has been totally disabled. l 

Prendergast was employed by another firm of employers as 
a shepherd at their works at Tomoana. The sheep are slaughter- 
ed on the fourth floor of the works, being driven up a sheep race 
with a gradient of 1 in 2:9. Prendergast’s duty was to drive 
the sheep up the sheep race and pen them. While standing on 
the fourth floor alongside the sheep race by reason of the motion 
he lost his balance and fell down the sheep race, a distance of 
119 ft. He was injured and totally disabled for 14 weeks. 

Ashwell was employed as a porter at an hotel in Napier. 
He had left the hotel in performance of his duty to_post letters, 
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get the mail and do some shopping for his employers in the 
course of his employment. He had just left a brick. shop when 
he was killed by the falling of the’building, the collapse of which 
was caused by the earthquake. 

It was agreed before the Court of Appeal that the deaths 
and injuries were caused by “accident” and were in the course 
of employment. The question remains whether the accident arose 
“out of” the employment. On this topic there is a superfluity 
of authority. That some of the decisions conflict is undoubted, 
though the extent of variance is likely to appear greater than it 
is, if one ignores the essential feature of our procedure that appeals 
in such cases are on law only, and that a decision for 2 workman 
or an employer is often only a decision that there was evidence 
upon which the arbitrator could decide as he did. But amid the 
range of decisions firm land does emerge, and it appears to their 
Lordships of the highest importance to accept decisions of the 
ultimate tribunals which select definite principles. They gather 
that the learned members of the Court of Appeal allow themselves 
tq be guided by the decisions of the House of Lords, and their 
Lordships would desire to follow the same course. Where statutory 
enactments have assumed the same language in so many parts of the 
Empire it is desirable that there should be uniformity of interpre- 
tation, 

In their Lordships’ opinion the question raised in this appeal 
has been:finally decided in the United Kingdom by the decision 
of the House of Lords in the case which ought to be cited as 
Simpson v. Sinclair, but is too well-known under the title Thom 
v. Sinclair to be renamed. It is reported in [1917] A.C. p. 127. 
There a woman employed by a fishcurer was engaged in packing 
kippered herrings into boxes in a shed belonging to her employers, 
stich had brick walls and a roof of corrugated iron. While 
she was so engaged a brick wall which was being constructed 
upon a neighbouring property not belonging to her employer, fell 
by reason of its instability on the shed, bringing the roof and part 
of the wall down and burying the applicant under the m 
whereby she was totally disabled. The arbitrator had found that e 
accident arose out of the employment; the Second Division of the 
Court of Session had reversed this finding. The House of Lords 
affirmed the arbitrator. It is to be noted that the force which 
brought down the shed was quite unconnected with the employ- 
ment. The walls and roof of the shed were enough. But 
the workman was injured by the collapse of her Sore om and 
in the opinion of the House of Lords it was immaterial to consider 
why the workshop walls collapsed. 

Lord Haldane presided in a House where four Lords sat, 
and with his judgment Lord Kinnear agreed. In the course of 

his opinion he dealt with the suggestion that the accident must 
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arise out-of the nature of the employment, and says:— ~ 

My Lords, there are no, doubt many kinds of accident which 
do not in any sense arise out of the employment. There may 
be no reason why such accident should happen to a man in one 
situation rather than to a man in another, and it may therefore 
be impossible to pronounce truly that they are so connected with 
the employment as to have arisen out of it. But where a man 
is ordered to work under a particular roof and that roof falls © 
in on him, it is not clear that the accident belongs to that cate- 
gory. If the particular accident would not have happened to him 
had he not been employed to work under the particular roof, 
there seems to be nothing in the language of the Act which precludes 
an occurrence from being held within it which satisfies the test 
proposed by the first of the alternative constructions modified to the 
extent I have suggested. The falling of the particular roof could 
only happen in one place, and the presence there of the person 
injured was due to the employment. The question really turns 
on the character of the causation through the employment which 
is required by the words ‘arising out of.’ Now it is to be observed 
that it is the employment which is pointed to as to be the dis- 
tinctive cause, and not any particular kind of physical occurrence. 
The condition is that the employment is to give rise to the cir- 
cumstance of injury by accident. If, therefore, the statute when 
read as a whole excludes the necessity of looking for remoter causes, 
such as some failure in duty on the part of the employer as a 
condition of his liability, and treats him rather as in a position 
analogous to that of a mere insurer, the question becomes a 
simple one. Has the accident arisen because the claimant was 
_, employed in the particular spot on which the roof fell? If so, 
the accident has arisen out of the employment, and there is no 
necessity to go back in the search for causes to anything more 
remote than the immediate event, the mere fall of the roof, and 
there need be no other connection between what happened and the ‘ 
nature of the work in which the injured person was engaged. ` 


_ He then proceeds in a valuable passage to deal with causation 
in reference to this topic, and says at p. 136:— 

If therefore the language in question were to be construed 
upon principle and apart from authorities I should be prepared 
to hold that it was satisfied where as here it has been established 
as a fact that it was as arising out of her employment that the 
appellant was under the roof by the falling of which she was 
injured. Behind the fact that the roof fell we cannot go. 

And on the same page:— 

Whether the remoter cause of the roof falling was the collapse 
of a neighbouring wall, or the falling down of some high adjacent 
building, or 2 stroke of lightning seems to me immaterial in the 
light of this construction. It is enough that by the terms of 
employment the appellant had to work in this particular shed, 
and was in consequence, injured by an accident which happened 
to the roof of the shed. The accident is one arising out of the 
employment, none the less, if ultimately caused by the fall of 
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some one else’s wall than if it had been caused by inherent weakness 
of the employer’s roof. 

He then proceeds to indicate that existing authorities are 
not inconsistent with this view. ‘The judgments of Lord Shaw 
and Lord Parmoor appear to their Lordships to affirm the princi- 
ple expressed by Lord Haldane. 

The passages cited appear to their Lordships to negative con- 
clustvely the argument which was pressed upon them with great 
power by the respondents’ counsel. The destructive force in 
their case it was said was a natural force quite unconnected with the 
employment. It exposed every one within the area to a similar 
risk of danger from falling walls. 


In the case of such a “community risk” as it was labelled, 
a workman cannot say that an injury caused by such a happening 
arises out of his employment unless he can show that the nature 
of his employment exposed him more than other members of 
the public to the danger in question. To define the so-called 
“community risk” did not prove easy. Eventually it would appear 
that Mr. Greene threw over the view which seemed to find favour 
with some of the learned Judges in the Court of Appeal that it 
depends upon the intensity and range of the destructive force. He 
would not have the distinction between the big earthquake and the 
little earthquake which seems to be found in the judgment of the 
Chief Justice. In ‘his view a thunderstorm involved a community 
risk, and if a workshop chimney was struck by lightning and fell 
upon the workshop and injured a workman, he could not recover 
compensation unless he could show that by reason of the height or 





ctherwise of the chimney he was especially exposed to the risk of — 


that chimney falling as compared with other persons in the vicinity 
of chimneys. On this argument counsel found himself confronted 
with the passage quoted where Lord Haldane expressly refers to 
the remoter cause of the wall falling being a stroke of lightning. 
This passage was said to be obiter dictum and to be wrong. 

Their Lordships, however, cannot agree to this. The illustra- 
tion appears to be of the essence of the argument. In the course 
of the discussion the House of Lords bad been referred to four 
cases of injury by natural forces, the two cases of lightning Andrew 
‘vy. Failsworth* and Kelly v. Kerry County CounciP at the two 
cases of frostbite, Karemaker v. S. S. Corsican? and Warner v. 
Couchman* where the principle had been adopted that where the 
injury was directly caused by such a natural force it has to be 
shown that the workman was especially exposed by reason of his 
employment to the incidence of such a force. Lord Haldane’s 
exposition was obviously intended to comprise these decisions. The 
principle which emerges seems to be clear. The accident must be 
connected with the employment: must arise “out of” it. If a 


*[1904] 2 K. B. 32 *[1908] I. B. 194 
[1911] 4-B. 295 “[1912] A. G 35 


1314 PRIVY COUNCIL £1933] 


workman is injured by some natural force such as lightning, the 
heat of the sun, or extreme cold, which in itself has no kind of 
connection with employment, he cannot recover unless he can 
sufficiently associate injury with his employment. ‘This he 
can do if he can show that the employment exposed him in a 
special degree to suffering such an injury. But if he is injured 
by contact physically with some part of the place where he works, 
then, apart from questions of his own misconduct, he at once 
associates the accident with his employment and nothing further 
need be considered. So that if.the roof or walls fall upon him, 
or he slips upon the premises there is no need to make further 
inquiry as to why the accident happened. 


This principle appears to be the foundation of the street risk 
decision, Dennis v. White’, which finally decided that a workman 
employed to go into the streets on his master’s business who is 
injured by a risk of the streets establishes an accident arising 
“out of” the employment, though the risk was shared by all mem- 
bers of the public using the streets in like circumstances. The 
same principle is adopted in Upton v. G. C. Railway Company® 
where the workman slipped on a railway platform and was held 
entitled to compensation. Lord Haldane reaffirms his conception 
of the kind of causation necessary to establish that an accident 
arises “out of” employment. ‘The only other case to which it is 
desirable to refer is the more recent case of Lawrence v. Matthews". 
In that case the present Lord Chancellor, whose special experience 
in these cases both at the Bar and in the Court of Appeal gives 


exceptional weight to his opinion, declared the law to be in terms-- _ 


as their Lordships have stated it. The concurring judgment of 
Lord Russell of Killowen is on exactly the same lines, for his 
statement of what he calls “a locality risk” appears to conform with 
precision to Lord Haldane’s exposition in Thom v. Sinclair. The 
phrase “dangerous spot” used in Lord Russell’s judgment for this 
purpose appears to mean a spot which, in fact, turns out to be 
dangerous. In this connection it seems important to note that 
an expression of Lord Wrenbury’s in Alcock vw. Rogers? defining 
a dangerous place as a place which has some quality which results 
in danger, as for instance, that an insecure wall which may fall 
exists there, must be taken to be limited by its context, which 
was that of a workman employed in a street who was injured by 
what the Courts held not to be a street risk, viz., the explosion of 
an enemy bomb in war time. If it were sought to be applied to 
the premises on whith the workman was employed the definition 
would be too narrow and inconsistent with the decisions of the 


House of Lords already cited. i 
Their Lordships’ attention was drawn to the various deci- 


"[1917] A C. 479 *[1924] A. C. 302 
[1929] 1K B. 1 [1918] 11 B. at 154 
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sions in cases in which workmen were injured by bombs and 
shells ‘from bombardment during the war. They do not refer 
to them in detail for they appear to confirm the conclusions which 
their Lordships have reached. Neither bombs nor shells have ordi- 
narily anything to do with a workman’s employment. It is there- 
fore necessary to show special exposure to injury by them. ‘They 
represent exactly for this purpose the operation of such forces as 
lightning, heat and cold. It is said how capricious is the working 
of the bs If the bomb injures a workman directly he must 
show special exposure; if it injures him indirectly by bringing the 
roof down on him he can recover unconditionally. It is ost 
impossible to give statutory protection in any case in which the 
line of distinction may not appear narrow; but the dividing prin- 
ciple adopted is authoritative and appears to their Lordships to be 
logical, and they feel bound to adopt it. 

The substance of the matter is that in every case the words 
of the section alone are to be considered: “arising out of and in 
the course of the employment.” It is with respect misleading to 
apply other terms whether derived from insurance law or other 
sources, It is not satisfactory, if a slight criticism on Lord Hal- 
dane’s words may be permitted, to speak even of the proximate 
cause as determining the matter. In the case of death by lightning 
few could doubt fe from an insurance point of view lightning 
would be the proximate cause whether the assured were or were 
not specially exposed to lightning yet the problem—“‘arising out 
of”’—is solved by considering the special-exposure. The associa- 
- tion therefore of the employment with the accident may be even 
closer than that of proximate cause. Whether “connected with” 
or as by Lord Loreburn in Dennis v. White supra “incidental to” 
is the better term need not be decided. It is sufficient for their 
Lordships to say that it appears to them to have been authorita- 
tively decided that where a workman is injured by the falling 
upon him of the premises where he is employed the accident neces- 
sarily arises out of the employment. This conclusion decides the 
two cases of Brooker and Ryan; Prendergast’s case speaks for itself 
and in their Lordships’ view the case of Ashwell is within the deci- 
sions as to street risks and gives rise to a claim for compensation. 
Their Lordships therefore will humbly advise His Majesty that 
these appeals be allowed and that the judgment in each case be 
varied by substituting yes for the answer to the second question. 
The respondents should pay the appellants’ costs of these daa 

Appeal allowed 

Wray, Smith and Halford—Solicitors for the appellant. 

Wiliem Hard & Sons—Solicitors for the respondents, 
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THE SECRETARY OF STATE FOR INDIA IN 
- COUNCIL (Defendant) 
Versus 
GHANSHIAM DAS BAIJNATH (Plaintiffs) * 

Railway Act, Sec. 72—Consignment sent under Risk Note Form B— 
Leakage discovered at destination—Refusal to take delivery till con- 
signment reweighed—Loss due to neghgence end misconduct of teil- 
wey servents—Presum ption—Damages—Railway’s liability. 

A consignment containing oil was despatched under Risk Note 
Form B from Agra to Nimtullah (a station on E. B. Ry.). Ag a 
leakage was discovered at the destination plaintiff refused to take 
delivery. There being no weighing arrangement at Nimtullah, the 
consignment was taken back to Chitpur where, on reweighment, 
a shortage in oil was noticed. The lower court found that the 
tank was not properly guarded by the railway authorities at Chit- 
pur. Held, that it must be taken for granted that the loss to the 
consignment had occurred because of the negligence and misconduct 
of the railway servants. ‘The plaintiff was perfectly justified in 
insisting upon reweighment before taking delivery and he could 
not be charged the freight for carrying the consignment from 
Nimtullah to Chitpur nor could he be saddled with the responsibi- 
lity for the additional loss caused during the return journey. 

SECOND APPEAL from the decision of the Additional Subor- 
dinate Judge of Agra. 

Mubemmad Ismail (Government Advocate) for the appellant. 

Hazari Lal Kapoor for the respondents. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is a defendants’ appeal and arises out 
of a suit for recovery of a sum of Rs. 1,309-6-0 on account of the 
shortage in weight of mustard oil despatched by the plaintiff from 
Agra city station and for the recovery of a further sum of Rs. 
85-13-0 that the plaintiff had to pay on account of freight under 
circumstances to be presently stated. The trial court decreed the 
claim for Rs. 1,089-6-0 on account of the shortage and for a sum 
of Rs. 85-13-0 on account of the- freight. The decree of the trial 
court was, on appeal by the defendant, affirmed by the lower 
appellate court. 

On April 20, 1929 the plaintiff despatched mustard oil in a 
tank to Nimtullah station on the E. B. Ry. The carrying capacity 
of the wagon was 16 tons or 435 maunds and 20 seers. The wagon ` 
was despatched from the Agra city station soon after April 20, 1929, . 
and it is common ground that it reached a station named Chitpur on: ` 
April 26, 1929 at 3-20 p.m. Till then there was no leakage of the - 
oil. But while the wagon was at Chitpur, there was leakage or 
pilferage. The leakage was discovered at 9-30 p.m. on April 26, 

*S. A. 1125 of 1931 
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1929. The run between Chitpur-and Nimtullah is of about one 
hour and the wagon was, soon after the discovery of the leakage, 
sent from Chitpur to Nimtullah. The plaintiffs servants were 
offered delivery of the oil, but they, having noticed the leakage, 
refused to take delivery till the oil was re-weighed. There being 
no arrangement for re-weighment at Nimtullah station, the con- 
signment had to be taken back to Chitpur for re-weighment. The 
Railway Company charged a sum of Rs. 85-3-0 ‘from the plaintiff 


for an the consignment back from Nimtullah to Chitpur. sbmed 


On re-wei t, the oil was found short by 52 maunds 15 seers. 


The consignment was despatched under Risk- Note Form‘B’. 
It provides that the consignor in consideration of the railway Com- 
pany charging the freight at a specially teduced rate, instead of 
the ordinary Tariff rate, agrees to hold the railway administration 
harmless and free from all responsibility for any loss, destruction 
... . . to the said consignment from any cause whatever except 
upon proof that such loss arose from the misconduct of the 
railway administration servants. Then follow certain provisos 
that are not material for the purposes of the decision of this 
appeal. : 

The plaintiff's case was that the shortage in the consignment 
was directly attributable to the misconduct of the railway servants 
at Chitpur railway station and accordingly Risk Note Form ‘B’ 
could. be of no avail to the defendant. Both the courts below 
accepted this contention of the plaintiff. The lower appellate 
court has found that after the arrival of the oil tank at Chitpur 
the tank was not placed under watch agd ward and it was not 
_ guarded by the railway servants and 
some one managed to open the pipe line and extracted the oil from 

it and then placed the jute to prevent the oil coming out freely. 
The railway company did not properly protect the oil wagon. 
They were negligent and the loss of oil was due to their miscon- 
duct, for the railway company’s servants did not protect the oil 
and did not guard it. 

In view of this finding the lower appellate court was perfectly 
justified in holding that the negligerice and misconduct on the part 
of the railway administration was proved. It must therefore be 
held that the shortage in the goods was due to the negligence and 
misconduct on the part of the railway servants. The defendant 
was therefore liable to answer the plaintiffs’ claim. 

- It is however argued on behalf of the defendant-appellant 
that the railway company should not be made liable for the short- 
age that may have occurred between Nimtullah and Chitpur rail- 
‘way station when the consignment was on its return journey to 
ry ee It is said that the plaintiff was not justified in not taking 
the delivery at Nimtullah station when the goods arrived there and 

166 
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delivery was offered to him. It is therefore contended that the 
plaintiff must himself bear the loss that arose after the goods were 
sent from Nimtullah to Chitpur railway station. In our judg- 
ment there is no force in these contentions. In view of the finding 
of the lower appellate court it must be taken for granted that 
loss to the consignment had occurred because of the negligence 
and misconduct of the railway servants. The plaintiff's servants 
were therefore justified in insisting that before the goods are 
delivered to them, the amount of the loss to the consignment 
should be ascertained. The loss could only be ascertained by re- 
weighing the goods. It was no fault of the plaintiff if there was 
no arrangement for re-weighment at Nimtullah station. The 
plaintiff’s insistence for te-weighment of the goods was perfectly 
yustthed and therefore the plaintiff cannot be saddled with the 
responsibility for the additional loss to the consignment that accrued 
between Nimtullah and Chitpur station when the consignment was 
sent back to Chitpur for re-weighment 


It is further argued that in no case should the plaintiff have 
been granted a decree for the sum of Rs. 85-13-0 that they had 
to pay on account of freight from Nimtullah to Chitpur. ‘There 
is no substance in this contention. The goods were sent to Chit- 
pur for reweighment. The goods had to be reweighed not because 
of any fault of the plaintiff but because of the fault on the part 
of the defendants’ servants, If the plaintiff had a right to call 
upon the defendant to re-weigh the goods before delivery, they 
undoubtedly had the right to ask the defendant to take the goods 
at their own expense to ghe place where they could re-weigh the 
same. There was no justification therefore for charging the freight 


from the plaintiff from Nimtullah to Chitpur. 


For the reasons given above we affirm the decree of the courts 
below and dismiss this appeal with costs. 


Appeal dismissed 


PARMARATH GIR (Applicant) 
- Versus 
KRISHNA DAYAL GIR AND OTHERS (Opposite parties) * 

Civil Procedure Code, O. 10, R. 4—Personal attendance of perties—Cotrt’s 
limited to order—Pleaders of parties neither refused nor 
expressed their inability to adnät end deny each other’s documents— 
Cort ordering personal attendence—Order irreguler and could be 
revoked under Sec. 151 end Or. 47, R. 1—Civil Procedure Code, 

Sec. 151—Caurt’s power to rectify sts own errors. 
The power of the court under Or. 10, R. 4 is not an unlimited 
one. It is only where the party’s pleader or recognized agent 

*Civ. Rev. 107 of 1933. 


perso 
attendance of the parties. Such an order was irregular and it could 
be revoked under Sec. 151 and Or. 47, R. 1. i 
For the revocation of an erroneous order no sufficient cause other 
than the irre ity of the order itself need be considered, and the 
court has i t power to rectify its own errors inadvertently 
Crv REVISION from an order of Basu MATHURA PRASAD, 
Additional Subordinate Judge of Benares. 
Hernanden Prasad for the ‘applicant. 
Kartar Narain Agarwala for the opposite parties. 
The judgment of the Court was delivered by 
NIAMATULLAH, J.—This is an application for revision directed 
against an order of the learned Subordinate Judge of Benares, 
cancelling a previous order of his own by which he had = 
the plaintiff's suit for his non-appearance in person. 


The applicant before us is one of the defendants in a mort- 
gage suit brought by the mortgagee for sale of the mortgaged 
property on foot of a mortgage executed by defendants first set. 
Defendants second set are subsequent transferees. Defendants 
third set are certain persons who claim interest in the mortgaged 
property alleged oie them to be waqf. The suit was fixed for 
some miscellaneous proceedings to be taken on November 22, 1932. 
The court directed on that date that the parties should admit and 
deny each other’s documents on December 6, 1932. The order 
does not expressly state that the admission and denial of documents 
should be made by the parties themselves. On December 6, 1932, 
the court recorded a definite order that the parties should attend 
in person on December 22, 1932, to admit and deny each other’s 
documents. The plaintiff and the defendants first set did not 
appear on December 22, 1932, though the advocate of the former 
was in attendance. The court dismissed the suit for want of 
prosecution. There is no doubt that the want of prosecution on 
which the order of dismissal is based was the absence of the plaintiff 
for the purpose of admitting and denying the documents of the 
opposite party. Sooner laintiff made an application 
for restoration of the suit, 5 t he did not appear because 
a compromise has been arrivéd at between him and the mortgagor. 
His application purported to be one under Order IX, Rule 9 C.P.C. 


The present applicant (one of the defendants third set) objected 
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to the suit being restored. One of the grounds on which he resist- 
ed the application for restoration was that the order of December 
22, 1932, was not one under Order IX, Rule 8 but under Order X, 
Rule 4 C.P.C. , and therefore the court had no jurisdiction to res- 
tore it. The learned Subordinate Judge recorded a definite finding 
that he meant to dismiss the suit under Order IX, Rule 8 C. P. C. 
and held that he had power to restore it under Order IX, Rule 9. 
Accordingly he an order directing that the suit be restored 
under its original number on condition that the plaintiff paid a 
sum of Rs. 445 as costs to the defendants. Dissatisfied with the 


order of the learned Subordinate Judge restoring the suit the pre- 


sent applicant has moved this Court in revision. B 

His learned advocate now argues that the order of the Court 
dismissing the suit for want of prosecution should be deemed to be 
one under Order LX, Rule 12 C. P. C., and therefore the court had 
no power to restore the suit except on sufficient cause being shown 
to the satisfaction of that court. It is pointed out that T order 
of the court restoring the suit does not contain any finding on the 
question whether there was sufficient cause for the non-appearance 
of the plaintiff on December 22, 1932. It is true that the learned 
Subordinate Judge has not discussed the question as to whether 
the plaintiff was prevented by any sufficient cause from appearing 
on December 22, 1932, but we are inclined to think that there is 
no mention of this aspect of the case in the order of the learned 
Subordinate Judge because it was not raised by the defendants. 
It seems to have been tacitly conceded that if the court had power 
to restore the suit, circumstances existed which justified its restora- 
tion. ‘The only ground on which the plaintiff’s application for 
restoration seems to have been contested was that the court had 
no jurisdiction to proceed under any of the rules of Order IX, 
C. P. C., the suit having been dismissed under Order X, Rule 4. 
The learned Subordinate Judge has written an elaborate order dis- 
cussing whether his order of December 22, 1932, should be consi- 
dered to be otherwise than an order under Order IX, Rule 8, C. P. C. 
He arrived at the conclusion that it was an order under that rule 
and as no other point was argued he restored the suit without 
recording a finding on the question whether there was sufficient 
cause for plaintiff's non-appearance. Even assuming that the de- 
fendants raised this question in the court below, and by an over- 
sight the learned Subordinate Judge did not apply his mind to it, 
we are of the opinion that, in the circumstances of the case, it 
was not necessary for the learned Subordinate Judge to investigate 
that question. 

The nature of the order of December 22, 1932, has been mis- 
apprehended by the Subordinate Judge and both the parties. To 
ascertain its real character we must consider the previous orders of 
November 22, 1932 and December 6, 1932. For some reason 
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which is not apparent on the record; the court considered that it 
would be more convenient if the parties appeared in person to 
admit and deny each other’s documents. The pleaders of the 
parties were not asked to admit or deny the documents. No 
occasion, therefore, arose for their (the pleaders’) refusal or expres- 
sion of inability to do so. The court assumed that it had power 
to direct, without assigning any reason, the personal attendance of 
the parties. In our opinion it was wrong in making that assump- 
tion. Ordinarily a party’s pleader or recognised agent can do 
everything which a party himself is required to do. Order X, 
Rule 4(1) C. P. C. provides: — 
\Where the pleader of any party who appears by a pleader or 
any such person accompanying a pleader as is referred to in Rule 
2, refuses or is unable to answer any material question relating to 
the suit which the court is of opinion that the party whom he 
represents ought to answer, and is likely to be able to answer if in- 
terrogated in person, the court may postpone the hearing of the 
suit to a future day and direct that such party shall appear in 
person on such day. 

It will be observed that the power of the court under this 
rule is not an unlimited one. It is only where the party’s pleader 
or recognised agent refuses or is unable to answer a material ques- 
tion that the court can direct the personal attendance of the party 
himself. Assuming that admission and denial of documents 
amounts to a “material question relating to the suit”, the court 
should have called upon the pleaders of the parties to admit and 
deny each other’s documents, and if they refused or expressed their 
inability to do so, then only the court could direct the personal 
attendance of the parties for that purpose. As already stated, the 
pleaders of the parties never refused or expressed their inability to 
admit and deny each other’s documents. No case therefore existed 
for the exercise by the court of its power under Order X, Rule 4, 
C. P. C. In this view the court’s order of December 6, 1932, in 
pursuance of which the plaintiff was expected to be present on 
December 22, 1932, was, to say the least of it, an irregular order. 
On December 22, 1932, the court dismissed the suit, but subse- 
quently on an application for restoration being made restored it. 
In doing so it merely revoked an erroneous ardet passed by itself. 
The order of December 6, 1932, requiring the personal appearance 
of the plaintiff, was not a correct order, and that of December 22, 
1932, denne the suit, was likewise not justified. For the revo- 
cation of an erroneous order no sufficient cause other than the 
irregulatity of the order itself need be considered, and the court 
has inherent power to rectify its own errors inadvertently com- 
mitted. We have no doubt that it was by inadvertence that the 
learned Subordinate Judge directed the personal appearance of the 
parties and dismissed the suit for non-appearance of the plaintiff. 
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— ments of Order XLVI, Rule 1 C. P. C. and the court had ample 


eee power to review its order of December 22, 1932, and it did so. 
m 


Nismat- This revision has no force, and is dismissed with costs. The 
record shall be returned without delay. 

Revision dismissed 

5 


Gwm THE UNION INDIAN SUGAR MILLS CO., LTD.—In THE 


1933 MATTER OF* 

——, Compeny—Lien on shares for debts due to share-bolders—Shares pledged by 
AIRAS Managing Director—When Compony deemed to bave notice of 
Youna, J. transaction—Com panies Act, Sec. 22—Shares pledged after liquidation 


and withont permission of court—When transaction void. 

A company has a lien upon the shares of its members for debts 
owing by the members to itself. If, however, a member pledges 
his shares to some third party as security for a loan, and the com- ` 
pany has notice of the transaction, the company loses its lien for all 
debts owing by that member to the company subsequent to the 
knowledge of the company of the transaction. 

Where the Managing Director, who had all powers exercisable by 
the Direttors of the company, himself personally pledged his shares, 
the company must be said to have had notice of de pledging of the 
shares. ae v. Jemes Keith & Blackwan Co., Ted. 

2 Ch. 147 r on. 

Inasmuch as the pledging transaction was carried out by the 
Managing Director after the company went into liquidation, and 
without the permission of the court, Sec. 22 of the Companies Act 
applied and the transaction was thus rendered void. 


A. Sanyal for the petitioner. 
Binod Behari Lal for Mst. Mohri. 
I. B. Banerji for Basdeo Patohdia. 


The following judgment was delivered by 


Young, J. Younes, J.—The liquidator of the Union Indian Sugar Mill Co. 
Ltd. (in liquidation) has at his disposal a surplus after paying all the 
creditors of the company. It, therefore, became his duty to divide 
this pro rata among the share-holders. He naturally proposed 
to divide this money among those shareholders whose names appear 
upon the register of share-holders. The five applicants before me 
today, however, are not registered share-holders. They claim to 


: * Application in Mis. Case 36 of 1926 
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hold the shares of one Lala Debi Datt as security for loans advanced 
to him. As security for those loans they took the share certificates 
and blank transfers. These transactions took place some time be- 
fore the company went into liquidation. The mortgagees of the 
shares never took any steps to notify the company officially or to 
have their names registered as share-holders. They claim, however, 
that as Lala Debi Datt was the Managing Director of the company 
and as he himself personally pledged these shares to them, the com- 
pany must therefore be said to have had notice of the pledging of 
the shares, and that thereafter the company had no lien upon the 
shares in question. ‘The liquidator claims that Lala Debi Datt was 
indebted to the company for a large sum of money; that under the 
articles of association the company has a lien upon all the shares of 
members for debts owing by the members to the company, and that 
therefore that share of the surplus which would be due to Lala Debi 
Datt should not be distributed to the mortgagees of the shares, but 
should be distributed among the other share-holders. 

The law upon this point is clear. A company has a lien upon 
the shares of its members for debts owing by the members to itself. 
If, however, a member pledges his shares to some third party as secu- 
city for a loan, and the company has notice of the transaction, the 
company loses its lien for all debts owing by that member to the 
company subsequent to the knowledge of the company of the trans- 
action. The question therefore arises in this case whether the 
knowledge of Debi`Datt of the transaction of the pledging of these 
shares was the knowledge of the company. If it was, then only 
that amount of the debt owing by Debi Datt to the company before 
the pledging of the shares would be distributable among the other 
dare holdan Qn the other hand, if the knowledge of Debi Datt 
was not the knowledge of the company, then the whole amount 
which would go ordinarily to the applicants would be distributable 
among the other share~holders. 


It is necessary to see.in this case who Debi Datt was. It appears 
that Debi Datt was clearly the most important man in this company. 
He was the Managing Director, and under Article 90 of the Articles 
of Association it was provided that l 

Lala Debi Datt shall be the permanent Managing Director of the 
company under these articles, until such time as said Lala Debi 
Datt resigns the office of his own accord; he shall have all powers 
exercisable by the Directors of the company, either in management 
of the affairs of the company or in raising or borrowing any sum 
or sums of money for the purpose of the company, and he shall not 
be subject to retirement either by rotation or otherwise. 

It will thus be seen that peculiar and extensive powers were 
given to Lala Debi Datt by the articles of association. He was by 
no means an ordinary Managing Director. Further there is no 
doubt that he had knowledge of his own transaction in pledging the 
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shares. Under circumstances somewhat similar to these this point of 
law has been considered in England in Ræinfood v. Jemes Keith and 
Blackwan Co., Lid. 

It was there held that where three Directors had notice of a 
charge upon shares in their private or personal capacity, that was 
good notice to the company. Debi Datt in this cas had the powers 
of the whole Board delegated to him and therefore this authority is 
applicable. In my rE the proposition might also be stated un- 
der the ordinary law of principal and agent. Notice to an agent is 
undoubtedly notice to the principal, and therefore notice to the 
company’s agent would be notice to the company itself. The only 
exception to this rule would be when the agent is acting in fraud of 
his principal. Now in this case there is no doubt that Lala Debi 
Datt in his position must be held to be the agent of the 
company. There is equally no doubt that he had notice of the tran- 
$action in question. It must, therefore, be held that the company 
too had notice. This being the case, the lien of the company upon 


, the shares of Lala Debi Datt for any debt due to the company by 


Lala Debi Datt goes after the date of knowledge of the charge upon 
the shares, The result will be that such money as Lala Debi Datt 
owed to the company in each case before the company had know- 
ledge of the particular charge will be divided by the liquidator 
among the share-holders other than the share-holder who holds that 
particular charge upon the shares, provided the money owing to the 
company has not subsequently been paid by Debi Datt. 
The mortgagees of these shares propose to apply to the court to have 
their names registered as the share-holders of the shares that are 
charged to them in place of Lala Debi Datt’s name. When that is 
done and the court has ordered accordingly, the liquidator will pay 
to these shareholders their pro rata share of the surplus. 

There is one further point to be noted. One of these appli- 
cations that of Gulab Rai Govind Ram, must be dismissed. The 
pledging transaction was carried out by Lala Debi Datt after the 
company went into liquidation. Section 22 of the Companies Act, 
therefore, applies, and the permission of the court not having 
been obtained for transfer of the shares, this application must fail. 

With regard to the application of Mst. Mori, the shares in hér 
names were pledged to the firm Bilas Rai Mangal Chand. By com- 
promise, however, between Mst. Mori and the firm, the firm have 
agreed to allow the pro rata share of the surplus due on these shares 
to be paid to Mst. Mori. The liquidator will pay that amount 
accordingly. ‘The share certificates will be returned to all the 
parties. 
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PRIVY COUNCIL 
HUKUM CHAND ‘anp OTHERS 
Versus 

MAHARAJ BAHADUR SINGH AND OTHERS* 

Civil Procedure Code, Sec. I—Questions arising as to modes of worship— 
Jurisdiction of Civil Courts—Limitation Act, Sec. 23—W bat consti- 
futes continuing wrongs. 

Questions of modes and practices of worship involving sacri- 
legious pollution and desecration of sacred places are primarily for 
consideration of the communities concerned and in the civil courts 
they are only relevant in so far.as they affect civil mghts such as 
an alleged interference with the plaintiffs’ rights of worship in 
places in dispute and in that case the issue must be not whether 
the-acts complained of are in accordance with orthodoxy but 
whether they interfere with the plaintiffs’ rights of worship. The 
Parasnath hill is held sacred by the Jain community and the pre- 
sent suit was instituted by the Digambari Jains against the 
Swetambari Jains for declarations and injunctions as to the inter- 
ference with the Digambaris’ rights of worship. The defendants 
pleaded that the acts complained of were taking place from a 
period prior to 6 years before the institution of the suit. Held, 
that the suit was not time-barred inasmuch as the acts complained 
of were continuing wrongs and Section 23 of the Limitation Act 
applied. Maharani Rejroop Koer v. Syed Abul Hossein, 7 I. A. 
240 referred to. 

Held, further, that the acts complained of did not interfere with 
plaintiffs’ rights of worship. 

APPEAL from a decree of the High Court of Judicature 
at Patna. 


DeGruyther, K. C., Hyem and Chempatrai Jain for the 
appellants. 

A. M. Dunne, K. C. and W. Wallach for the respondents. 

The following judgment was.delivered by 


Sm Jonn Waxrwiis—This case is the result of further disputes 
between the two sects of Jain as to their rights of worship on 
Parasnath hill. As so much turns on the beliefs now entertained 
by the whole Jain community with reference to the sacred character 
of this hill, their Lordships will begin by citing opening paragraphs 
of the judgment delivered by Lord Phillimore a few years ago in 
Mabarsjsh Babadur Singh v. Hukum Chand", in which this subject 
is. most felicitously t with. 

The Jains recognise 24 highly saintly personages—men who 
have attained salvation or Nirvana, who are called Tirthankars 
(finders of the ford, across the river of death). ‘These four and 
twenty are counted in many respects as higher than the gods or 
some of the gods in the Hindu Pantheon. 

*P. C. A. 121 of 1930 

171925] 24 A. L. J. 100 . 
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Twenty of them are believed to have attained Nirvana in the 
present cycle of the world’s history upon the Hill Parasnath in the 
district of Hazaribagh in Bengal, With the result that the hill is 
held in reverence by Jains. The hill itself has some remarkable 
natural features, and rises into several peaks. Twenty spots 
apparently marked out by natural features, are believed to be 
places from which the 20 Tirthankars quitted earth; and at each 
of these spots, 2 footprint of the Saint is worshipped. There is a 
small enclosure covered with a cupola, which at the present 
moment is made of white marble. These spots have been set 
apart from remote antiquity. The four remaining Tirthankars 
quitted earth in other parts of India. In respect of them con- 
ventional spots have been since the year 1868 set apart and treated 
in a similar way. 

Upon the hill there are also a shrine to a lesser Saint called 
Gautama Swami, an important temple in one of the highest parts 
of the mountain called Jalmandil, certain platforms set apart for 
religious contemplation, and two Dharamsalas or rest-houses for 
pilgrims. The hill is much frequented by pilgrims, who take the 
24 shrines or tonks in regular order, worshipping at each. 

According to the tenets of the Digambara, this worship must- 
be performed fasting, and the whole hill is so sacred that from 
the moment they set foot on it, they must abstain from any 
office of nature, even spitting. 

These practices are observed on their pilgrimages by the 
Swetambaris as well, but the Digambaris in the present case go 
much further and take up the position that any course of action 
inconsistent with their due observance, such as the regular and 
continuous employment of human beings on the hill or the 
building thereon of dwellings for them, necessarily involves a 
sacrilegious pollution and desecration of the sacred hill which they 
have a right to restrain. ‘These are matters for the Jains themselves, 
and the Civil Courts are only concerned with them in so far as 
they are relevant to questions of civil right such as an alleged 
interference with the plaintiff’s rights of worship on the hill, and 
in that case the issue must be, not whether the acts complained of 
are in accordance with orthodoxy or with previous practice, but 
whether they do in fact interfere with the plaintiffs’ rights of 
worship. 

In 1918 the Swetambaris, who have all along been in manage- 
ment of the shrines, acquired by purchase the proprietary rights 
of the Raja of Palgunj in the hill, and in 1920, not long before 
the institution of the present suit, they availed themselves of the 
greater freedom of action so acquired by posting sentries and 
night watchmen on the top of the hill and by beginning to erect 
dwellings there for them and for the pujaries and other temple 
servants in daily employment on the hill, and also dharmasalas 
or rest houses for the accommodation of the pilgrims. They also 
proposed to erect a gate at the top of the winding pilgrim way, 
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which starting from the village of Madhuban at the foot of the 
hill, provides a six miles ascent to the hill top. This gate the 
Digambaris alleged was intended to obstruct the Digambaris accegs 
to the hill. These are some of the acts complained of in the pre- 
sent suit, which is a representative one instituted on behalf of the 
Digambaris against the Swetambaris pursuant to Order 1, Rule 8 
of the Code of Civil Procedure, and their Lordships will dispose of 
them in the first instance. 

In paragraphs $ and 9 of the plaint the plaintiffs alleged that 
the entire hill and every stone of it is held sacred and is an object 
of adoration and worship for both sects of the Jain community, 
and that on account of its special sanctity no building for human 
habitation can be erected on it, and the very idea of such a thing 
is considered sacrilegious. 

The first defendant, in paragraph 10 of his written statement, 
did not admit that the Digambaris regarded every part and parcel 
of the hill as sacred, and denied that they had any rights in the 
hill, except as thereinafter stated. The ideas of sanctity conveyed 
in the plaint were highly exaggerated, and the Jain tenets were 
not op to buildings for aes habitation on the hill, nor 
were they regarded as sacrilegious, provided that they were not 
unconnected with religious purpose. The Subordinate Judge at 
Ranchi, to which Court the case had been transferred from Hazari- 
bagh, acting mainly on the large body of oral evidence as to the 
sanctity attached by Jains to the hill, held that it was the endowed 
or debutter property of the Jain deities thereon, and that the 
plaintiff Digambaris were entitled to see that the hill—their most 
sacred Tirth—was kept immaculate and not defiled or desecrated; 
and he accordingly granted an injunction, with corresponding 
declarations, restraining the defendants from posting sentries and 
night watchmen on the hill or proceeding with the building of 
the proposed dwellings and dharmsalas, and also from erecting 
the gate which he found was intended to obstruct the Digambaris’ 
access to the hill. 


-On appeal to the High Court, both the learned judges, in 
separate but concurring judgments, reversed this part of the lower 
court’s decree, holding that the hill was not the debutter property 
of the Jain deities thereon, but was the property of the Raja of 
Palgunj, whose title, it is now finally settled by the recent decision 
of this Board, passed to the Swetambaris by the sale deed of March 
9, 1918. They further held that the acts complained of were 
not shown to have interfered with the Digambaris’ rights of worship 
of the 21 ancient shrines as confirmed to them by the judgment 
of Lord Phillimore in the case already mentioned, and that the 
proposed gate was not shown to be intended to obstruct their access 
to the hill. 

“As regards the question of the hill being debutter property, 





1328 | PRIVY COUNCIL [1933] 


as pointed out in the High Court judgments, it cannot be said 
that this issue was very clearly raised in the pleadings, but it has 
been dealt with by both the lower courts on all available evidence, 
and, in their Lordships’ opinion, it is desirable that it should now 
be finally decided, so as not to give occasion for further litigation 
between the two sects. Their Lordships will therefore proceed 
to consider it. 

The Jain shrines on Parasnath hill are undoubtedly of great 
antiquity, but very little is known of their past history or as to 
the time when the now prevailing views as to the sanctity of the 
whole hill first obtained acceptance. The early work referred to 
in the argument for appellants merely extols the superior efficiency 
of the abishekam or ablution ceremony when performed at the 
shrines as compared with the same ceremony when performed in 
ordinary temples. From the 16th to the 18th century, the Jagat 
Seths, a wealthy and powerful family of bankers at Murshidabad, 
who belonged to the Swetambari sect, appear to have maintained 
the shrines, but on the cession to the East India Company in 1765 
they removed to Calcutta. 

At the decennial settlement in 1790, and afterwards at the 
permanent settlement, the hill was included in the zeminderi of 
the Raja of Palgunj, which raises a legal presumption that it 
was his property. During the greater part of last century, the 
Raja of Palgunj, failing anyone better qualified, bore the expenses 
of the shrines, and recouped himself by taking a share of the pil- 
grims’ offerings. 

The hill itself is 25 square miles in extent, and rises to-a height 
of nearly 4,500 ft. at top of the highest peak. According to the 
report `of Lieut. Beadle, who visited it in 1846, it was covered, 
except at the very top, by forest trees and by dense jungle infested 
by wild beasts and was uninhabited by man, the few Santhal 
hamlets on the lower ranges being apparently overlooked. Since 
the coming of the British Raj, he said the number of pilgrims 
had been increasing annually. They were mostly of a wealthier 
class as compared with the Hindu pilgrims to Jagarnath,~- but 
owing to the construction of the Grand Trunk Road, which 
passes underneath the hill at a distance of 200 miles from Calcutta, 
he thought it bade fair to become a very popular shrine. ‘The 
advent of the railway and the construction of 16 miles of metalled 
road from the nearest railway station to Madhuban, now make 
access easy, and pilgrims visit the hill in thousands every year. 
Otherwise the conditions are not much altered. In 1861, a military 
sanatorium was opened near the top of the hill, not far from 
some of the shrines, on a site acquired from the Raja, but was dis- 
continued four years later. A dak bungalow and a branch of the 
Dublin Mission now occupy the site. In 1876 the Raja granted 
a permanent lease of 2,000 acres more than half-way up the hill, 
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and abutting on the pilgrims’ way, to an English planter named 
Boddam, who opened a tea plantation there, and there is now 
another plantation in the same neighbourhood. At the beginning 
of this century, the Swetambaris began the construction of a large 
white marble temple over the Parasnath shrine at the top of the 
highest peak. The Digambaris were strongly opposed to this as 
affecting the unique and most impressive characteristics of the 
place, and so it is said to have beer the beginning of the quarrel 
etween the two sects about the hill. 

Their Lordships will now refer as briefly as possible to the 
evidence which shows, in their opinion, that the Raja’s title, which 
has now passed to the Swetambaris, is unassailable. In the first 
place, the fact that the Jains are not shown to have taken any 
objection to the military sanatorium and the tea plantation, both 
of which, in the light of the evidence in this case, must have been 
most distasteful to them, tells strongly against their present claim. 
In a suit filed by the Raja in 1867 against a member of the 
Swetambari sect, to establish his title to the hill and a share of 
the offerings, the lower court found that he was the proprietor 
of the whole hill except the shrines themselves, but the decree was 
reversed by the High Court on the ground that the plaintiff had 
not established any cause of ‘action against the defendant. In 1872, 
these disputes were settled by an ekranama between the Raja and 
the Swetambari sect by which he undertook among other things to 
grant them land, stones, and timber for any new shrines. This 
aa involved a clear admission of the Raja’s title to the 


In 1888, in consequence of the action of the lessee of the tea 
plantation in starting a lard factory which involved the slaughter- 
ing of pigs, a thing peculiarly offensive to the Jain religion, the 
Swetambaris filed a suit against the Raja and the lessee alleging 
that they were trespassers, and also that the lessee’s action was a 
breach of one of the Raja’s convenants in the ekranama, of which 
the lessee had notice when he entered into the lease. In the plaint 
they claimed title under an alleged ancient grant from the Em- 
peror at Delhi which has always been rejected whenever put for- 
ward, but the case of debutter now set up was distinctly raised by 
additional issues as to whether the hill was dedicated to the religious 
purposes of the Jain religion, and as such vested in, and the 
property of, the Jain community. These claims of title were 
examined and rejected in elaborate judgments by the lower Court 
and the High Court, which held that the property was in the Raja, 
but that the acts complained of were 2 breach of an implied res- 
trictive covenant by the Raja in the ekranama of which the lessee 
had notice. `- 

In 1900, the Digambaris are found joining with the Raja in 

successfully suing the Swetambaris for removing certain stairs 
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which they had erected under licence from the Raja. In 
that suit the Swetambaris merely denied that the hill was the ex- 
clusive property of the Raja, and alleged that the plaintiffs had 
no right to interfere with the pilgrim way, but it was held that 
the defendants were not entitled to remove the stairs which had 
become annexed to the soil and were vested in the Raja‘as owner. 

In 1903 the Digambaris filed another suit about the new 
temple which however was discontinued. In the plaint it was 
admitted that the hill was the property of the Raja, subject to 
the Jains’ rights of worship. 

For the last twenty years the two sects have been engaged in 
a struggle to acquire the Raja’s title for their own sect which has 
now been finally determined by the judgment of the Board in 
favour of the Swetambaris. 

The Subordinate Judge has discounted much of this evidence 
on the ground that one or other sect was not a party to the parti- 
cular suit, but it is not a question of res judicata, but of repeated 
admissions and of the successful assertion of the Raja’s title when- 
ever challenged. Nor is there, in their Lordships’ opinion, any 
foundation for the further suggestion that the Jains were not in 
a position to assert their rights. They are a wealthy community 
and must have incurred enormous costs in the litigation already 
mentioned, and in the twenty years’ further litigation arising out 
of their efforts to acquire the Raja’s title, whereas in 1903 the 
Raja was driven to seek relief under the Chota Nagpur Encumbered 
Estates Act largely owing to the heavy expenses he had already 
incurred in litigation with them about the hill. 

The Subordinate Judge has based his finding that the whole 
hill is the debutter property of the Jain deities on the belief in its 
sanctity now entertained by both sects. As observed by Ross, J., 
that evidence undoubtedly established beyond a doubt that in the 
belief of the Jain community a spiritual quality in some way 
attaches to the hill, but this is a matter of faith and cannot in 
itself determine the physical ownership of the hill. On this part 
of the case their Lordships agree with the learned Judges of the 
High Court that the hill was not the debutter property of the 
Jain deities but the property of the Raja. 

On this basis, the learned Judges rightly proceeded to con- 
sider whether the acts complained of interfered with the Digam- 
baris’ rights of worship on the hill. Now eating and drinking, 
spitting and the offices of nature, and many other things which 
are unseemly and irreverent acts in a place of worship, are naturally 
and properly prohibited in the ancient “Ashatana of Jin temples”; 
but, as observed by Ross, J., these rules can only be applied by 
analogy to a vast expanse like Parasnath hill, and must be subject 
to reasonable modifications in practice, and this is what is shown 
by the evidence to have happened. 
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No serious objection seems to have been taken to the military 
sanatorium while it existed, or to the plantations with their cooly 
lines lower down, though they involved a complete disregard of 
these rules. Further, writing in 1846, Lieut. Beadle says that a 
religious meeting or mela was held on the hill every year for a 
fortnight in January, and that shopkeepers ascended with grain 
and other provisions for the wants of the worshippers, and there 
is evidence that a Hindu mela is still held on the hill every year. 

In a suit in 1910 it was proved that by immemorial custom 
the primitive and backward Santhals in the neighbourhood are 
entitled to hold a hunt on the hill enjoined on them by their 
religion on one particular day in the year. Eight to sixteen 
thousand Santhals take part in the hunt, working round the hill 
and across the pilgrim way, and the day ends with sacrifices to 
their gods and their annual caste meeting. 

None of these things, however distasteful, appear to have 
interfered with the Jains’ worship on the hill. 

The objection to the erection of buildings on the hill seems 
to have been put forward prominently for the first time by the 
Digambari pundits in opposition to the erection of the Parasnath 
temple. - According to hee teaching as deposed to by some of 
the witnesses it is an act of ashatana to build a temple on the sacred 
hill, and it is also an act of ashatana to pull it cpa or to leave 
it standing, in the latter case because it involves the daily presence 
of pujaris on the hill to worship the images in the temple. Even 
so, it Was not attempted to stop the building on this ground in 
the suit filed in 1903 and afterwards discontinued. 

Coming now to the acts complained of—Owing to the increase 
in the number of pilgrims, pujaris and other temple servants have 
for sometime been employed in daily attendance on the hill with- 
out objection being taken. Whether spending the night there 
was allowed or tolerated is a matter of controversy. All that is 
now proposed is to erect dwellings for them on top of the hill 
instead of requiring them to make the long ascent and descent 
every day, to build dharmasalas or rest houses for pilgrims, and 
to station sentries and night watchmen on the hill. Their Lord- 
ships agree with the learned Judges that it is not proved that any 
of these acts will interfere with the Digambaris’ rights of worship. 
As to the proposed gateway, the Courts cannot assume that it 
will be used to obstruct the Digambaris’ rights of access to the hill; 
if it should be, they will have their remedy. For these reasons 
their Lordshps are of opinion that as to this part of the case the 
appeal fails. 

The remaining question as to the alterations in three of the 
shrines may be dealt with more briefly, as both the Jower Courts 
are in substantial agreement about the facts and have only differed 
on the question of limitation. The charans in the old shrines were 
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impressions of the footprints of the Saints, each bearing a lotus 
mark. - The Swetambaris, who prefer to worship the feet them- 
selves, have evolved another form of charan not very easy to 
describe accurately in the absence of models or photographs, which 
shows toe nails, and must be taken to be a representation of part 
of the foot. This the Digambaris refuse to worship as being a 
representation of a detached part of the human body. Both the 
lower Courts have held that the action of the Swetambari in plac- 
ing charans of the description in three of the shrines is a wrong 
of which the Digambaris are entitled to complain. 

As regards limitation the Subordinate Judge held on rather 
insufficient grounds that the acts complained of took place within 
six years of suit so that this part of the claim could not be barred 
by Art. 120, but he also held that it could not be barred under 
that article as it was a continuing wrong, as to which under 
Section 23 of the Limitation Act a fresh period begins to run at 
every moment of the day on which the wrong continues. The 
High Court on the other hand were of opinion that it was not 
2 continuing wrong and that the claim was barred under Art. 
120. In their Lordships’ opinion the Subordinate Judge was 
right in holding that the acts complained of were a continuin 
wrong and consequently that this part of the claim is not barre 
This question is covered by the decision of this Board in Maba- 
rani Rajroop Koer v. Syed Abul Hossein’, 2 case of diverting an 
artificial water course and cutting off the water supply of the 
plaintiffs lower lying lands. 

The fact that there is no period of limitation in suits arising 
out of continuing wrongs, except as regards actions for compen- 
. gation which are governed by Art. 36, does not however conclude 
the question, because under the law of India declarations and 
injunctions are discretionary forms of specific relief, and under 
Section 56 of the Specific Relief Act the Court may refuse to 
grant an injunction if the plaintiff by acquiescence or other 
conduct has disentitled himself to such relief. No such case, 
however, was made in the lower courts, and no sufficient cause 
has been shown for refusing to grant the reliefs prayed for as to 
this part of the case, 

Lastly, it is not disputed that, in so far it strikes out declara- 
tion (iv) in the Subordinate Judge’s decree and the direction as to 
the form of charan to be placed in two other shrines, the High 
Court’s decree is not in accordance with their judgment. 

In the result their Lordships will humbly advise His Majesty 
that this appeal ought to be allowed in part, and the decree of the 
High Court varied, (a) by deleting therefrom the directions 
which strike out from the decree of the Subordinate Judge (1) 
declaration 4, and (2) his direction requiring the defendants to 
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remove from the tonks of padam Prabhu, Sri Abhinandan Nathji 
and Dharam Nath the new charans placed by them therein and to 
put in these three tonks as well as the tonks of Sri Subudhinath 
and Sri Chandra Prabhu footprints as had originally been there, 
and (b) by setting aside the direction as to costs. In other 
respects the decree of the High Court ought to be afftrmed. As 
regards costs, their Lordships think that justice will be done by 
ordering the appellants to pay two-thirds of the respondents’ costs 
incurred in both Courts below and two-thirds of their costs of 
this appeal. For this purpose the direction as to costs of the Sub- 
ordinate Judge should also be set aside, and any costs already paid 
under the orders of the Courts below will have to be adjusted to 
bring about the result arrived at. 

Appeal allowed in part 


Barrow, Rogers and Neville—Solicitors for the appellants. 
Hy. S. L. Polak & Co.—Solicitors for the respondents. 


BENI PRASAD (Applicant) 
VETSHS 
PARWATI (Opposite party) * 

Guardian and Wards Act, Secs. 9 and 7—Minor residing within juris- 
diction of Aligarh cowrt—Application for guardunship made in 
Agra court-—When court justified in returning epplication—Duty 
of court when appointing guardian—Sec. 30, Cl. (b)—Mesnng of 
— Application for guardienship—Applicent not residing within 
jurisdiction of court to which application presented—Appiicetion 
entertainable. . 

Where the minor resided within the jurisdiction of the Aligarh 
court and her property was also in the same district but the appli- 
cation for guardianship was presented in the Agra Court, beld, 
that under Cl. 3 of Sec. 9 of the Guardian and Wards Act, the 
Agra Court was justified in returning the application for presenta- 
tion to the Aligarh Court. 

There is nothing in the Guardian and Wards Act which debars 
a court from appointing a guardian who is not residing within 
the jurisdiction of the court to which an application is made. 

All that Cl. (h) of Sec. 30 of the Act means is that in certain 
cases ceasing to live within the jurisdiction of the court which 
made the order of appointment may be a ground for the removal 
of the guardian from his office and no more. Asgher Ali v. 
Amma Begen, L L. R. 36 All. 280 referred to. 

The only duty cast on the court under the Act is to appoint 
the best person to act as guardian regardless of his place of resi- 
dence. 


First APPEAL from an order of Basu Ganca Natu, District 
Judge of Aligarh. 
` *F. A. F. O. 140 of 1932 
168 . 
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Gopi Neath Kunzr for the applicant. 
Shiva Prasad Sinba for the opposite party. 


The following judgments were delivered:— 


RACHHPAL SINGH, J.—The order in this case (First Appeal 
from Order No. 140 of 1932) will also govern and dispose of Civil 
Revision No. 543 of 1932. 

Beni Prasad is the uncle of one Mst. Shanti who is a minor. 
Mst. Parbati, the own sister of the minor, is the wife of one 
Yagudatta. The minor, who lives with them, owns some movable . 
property which is in the hands of Mst. Parbati and her husband 
who both reside at Hathras which is within the jurisdiction of the 
District Judge of Aligarh. Beni Prasad made an application to the 
District Judge of Agra where he himself resides praying that he 
should be appointed to act as guardian of the person and property 
of minor. The learned District Judge of Agra found that at the 
time the application was made by Beni Prasad the minor was resid- 
ing at Hathras and her property was in possession of her sister and 
sister’s husband at that place. He, therefore, held that the court 
having jurisdiction was the District Judge of Aligarh and returned 
the application to Beni Prasad for presentation to the court having 
jurisdiction. Beni Prasad thereupon presented the application to 
the learned District Judge of Aligarh who relying on Clause (4) of 
Section 39 of the Guardian and Wards Act and a ruling of this 
Court reported in Asgher Ali v. Amin Begam held that Beni 
Prasad who did not reside within his jurisdiction was not competent 
to make the application which was consequently dismissed by 
him. Beni Prasad has filed a revision application against the order 
of the learned District Judge of Agra and has preferred an appeal 
against the order of the learned District Judge of Aligarh. 

We have heard the learned counsel on both sides. In my opinion . 
the order of the learned District Judge of Agra is correct and is 
not open to objection. Section 9 of the Guardian and Wards Act 
provides that if the application i is with respect to the guardianship 
the person of the minor then it should be made to the court 

jurisdiction in the place where the minor ordinarily resides 

ce the application is in respect of the property of the minor 

any it should be made either to the court in whose jurisdiction the ` 
minor ordinarily resides and to the court having jurisdiction in 
the place where the property is. Now, in the case before us the 
minor resides within the jurisdiction of the Aligarh court and her 
property is also in the same district. Under Clause 3 of Section 9 
of the Guardian and Wards Act, the learned District Judge was 
justified in returning the application to Beni Prasad for presentation 
to the Aligarh court. So, the revision application of Beni Prasad 
against the order of the learned District Judge of Agra must be dis- 
missed. 


17, L. R. 36 ALL 280 
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The next question for consideration is whether the view taken 
by the learned District Judge of Aligarh is a correct one. Admit- 
tedly Beni Prasad applicant does not reside within the jurisdiction 
of Aligarh court in which the minor resides at present and where 
her property is. The view taken by the learned District Judge is 
that the person applying to be appointed guardian must reside with- 
in the jurisdiction of the court to which he makes the application. 
I find myself unable to agree with this view. In my opinion, there 
is nothing in the Guardian and Wards Act which debars a court 
from appointing a guardian who is not residing within the jurisdic- 
tion of the court to which an application is made. Under Section 7 
of the Guardian and Wards Act a court will appoint a guardian 
wherever it is satisfied that it is for the welfare of the minor that an 
order should be made. Under Section 8 of the Act, any friend or 
relative can apply to be appointed as a guardian. It is nowhere laid 
down that 2 person not residing within the jurisdiction of the court 
to which the application is made will be incompetent to make the 
same. The District Judge relies on Clause (4), Section 30 of the 
Act. The section mentions some of the grounds on which the 
court may remove a guardian and Clause ($) says that one of the 
grounds for removal may be that the guardian had ceased to live 
within the jurisdiction of the court which had appointed him a 
guardian. I do not think that Clause (b) implies that a person 
applying for appointment must be residing within the jurisdiction 
of the court to which the application is made. What Clause (4) 
means is that in certain cases ceasing to live within the jurisdiction 
of the court which made the order of appointment may be a ground 
for the removal of the guardian from his office and no more. The 
learned District Judge in his order relies on the ruling reported in 
Asghar Ali v. Amina Begam. I have read this case. At one place 
in their judgment the learned Judges make the following obser- 
vations: 

We might refer to Clause (b) of Section 39 of the same Act, 
which shows that the legislature contemplates that an applicant 
for guardianship should reside within the jurisdiction of the court 
to which he makes the application. 

These remarks were merely obtter dicte. The appeal of 
Asghar Ali, the man who wanted to be appointed a guardian, failed 
on another ground as will be seen from the following remarks:— 

The appeal of Asghar Ali must also fail but on another ground. He 
admittedly lives in the district of Meerut, and a ing to him 
Mst. Anwari Begam also ordinarily resides with him in that district. 
If so, the application in respect of guardianship of the person of the 
minor should have been to the District Judge of Meerut, and that 
with respect to the guardianship of the property of the minor 
either to the District Judge of Meerut or Moradabad. 

Asghar Ali had applied for his appointment as guardian of the 
persons and the property of the minors to the District Judge of 
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Moradabad though he had contended that the minors lived with 
him at Meerut. In my opinion the only duty cast on the court - 
under the Act is to appoint the best person to act as guardian 
regardless of his place of residence. If the law were that only a 
person residing within the jurisdiction of the court could be 
appointed a guardian then in some cases the consequences may be 
disastrous, as it may permit an unscrupulous person to prevent 


the well-wishers of the minor from being appointed guardian by 


inducing the minor to remove himself and his property from 
the district in which his friends and relations most competent to 
act as his guardian reside. To me it is unthinkable that 
the Act could possibly have contemplated that a person not residing 
within the jurisdiction of the court to which the application for 
guardianship is made should not be competent to make the appli- 
cation for guardianship. There is nothing in the Act itself to 
support this view. I am, therefore, of opinion that the District 
Judge of Aligarh had jurisdiction to entertain the application of 
Beni Prasad. 

I, therefore, allow the appeal of Beni Prasad, set aside the order 
passed by the learned Judge of Aligarh and send back the case to 
him with directions that he should entertain the application of 
Beni Prasad and then decide as to who should be appointed to act 
guardian -of the person and the property of the minor. The oppo- 
site party will pay the costs of Beni Prasad in this Court. ‘The 
revision application of Beni Prasad against the order of the District 
Judge of Agra is dismissed with costs. 

NiAMATULLAH, J.—I concur with my learned colleague in the 
order he proposes to pass. The finding of the learned District 
Judge of Agra implies that the minor did not ordinarily reside with- 
in his jurisdiction and that no part of his property was within his 
jurisdiction. In this view, Beni Prasad’s application for guardian- 
ship of the person and property of the minor could not be entertain- 
ed by the District Judge of Agra. 

His application to the District Judge of Aligarh within whose 
jurisdiction the minor ordinarily resides and has property, has been 

n out on the ground that the applicant cannot be appointed 
guardian having regard to the provision of Section 39 (4) of the 
Guardian and Wards Act, which in terms applies to removal and 
not appointment. It provides that a guardian may be removed, 
inter alla, on the ground that he has ceased to reside within the local 
limits of the jurisdiction of the court. As my learned brother has 
shown in his judgment, there is nothing in law to prevent a person 
not residing within the jurisdiction of the District Judge within 
whose jurisdiction the minor ordinarily resides and has property 
for appointment as guardian of the person and property. At the 
same time, if such a person is appointed, the ground on which he- 
can be removed exists. The learned District Judge seems to think 
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that there is a disqualification attaching to a person residing out- 
side the jurisdiction of the District uo before whom he applies 
for appointment. The fallacy lies in the assumption that Section 
39 15 absolutely disqualifies a guardian from continuing to act as 
such, if he ceases to reside within the local limits of the jurisdiction 
of the court in which the minor resides or has property. All that 
Section 39 lays down is that the court may remove a guardian, 
inter alia, on the ground that he does not reside within his jurisdic- 
tion. It is not correct to say that the court must remove such 
guardian. Ordinarily it is undesirable that a person, who has ceased 
to reside within the jurisdiction of the court, should continue to act 
as such. In a fit case, however, it is open to the District Judge not 
to remove a guardian, though he has ceased to reside within the 
local limits of his jurisdiction. 

In the case before us, the minor is living with his sister within 
the jurisdiction of the learned District Judge of Aligarh; and if she 
is 2 rival claimant to the appointment as guardian, the disability 
under which Beni Prasad is labouring may bee a material bearing 
on the choice to be made by the Judge. The only question which 
the learned District Judge decided and which we are called upon 
to decide in this appeal is whether Beni Prasad is absolutely debarred 
from making an application for appointment as guardian, and 
whether the learned District Judge is not competent to entertain 
his application. In my opinion, the view taken by the learned 
District Judge is not sound. Beni Prasad’s application should have 
been entertained and disposed of on the merits. ‘There is nothing 
in Asghar Ali v. Amina Begam which militates against the view 
which we are taking. The remark that “the legislature contem- 
plates that the applicant for guardianship should reside within the 
jurisdiction of the court to which he makes the application” does 
imply that the person is not entitled to make an application or that 
the Judge is not competent to entertain it. The learned Judges 
merely indicated their view that ordinarily 2 person not residing 
within the jurisdiction of a District Judge should not be appointed. 
This does not negative the proposition that a person not residing 
within his jurisdiction can apply, but in making his appointment 


the court will give due weight to that circumstance. In excep- ` 


. tional circumstances the court may have no alternative but to 
appoint such a person. For these reasons I agree to the order of the 
remand in First Appeal From Order No. 140 of 1932 in dismissing 
Civil Revision No. 543 of 1932 with costs. I also agree that the 
respondent in the First Appeal From Order No. 143 of 1932 
should pay the costs of the appellant. 

By THE Court—The appeal of Beni Prasad is allowed, the 
order appealed from is set aside and the case is sent back to the 
lower court with the direction that the application of Beni Prasad 
be entertained and disposed of according to law.—Appeal allowed 
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RAM CHARAN 
VETSHS 
EMPEROR* 

Penal Code, Sec. 411—Stolen property found in a bouse occupied by a 
femily—Head of family prosecuted and convicted—Whether con- 
viction good. 

Where a search in 2 house occupied by several male and female 
members of a family resulted in the discovery of two silver orna- 
ments found in a corn bin which at that time contained dried 
Mahwa flowers, and on the ornaments being identified by the 
complainant to be his, the head of the family was prosecuted and 
convicted of an offence under Sec. 411 I. P. C., Aeld, that in the 
circumstances, the accused cannot be said to have been in possession 
of the ornaments knowing the same to be stolen property and the 
conviction was bad. The mere fact that a thing is found in a 
house occupied by a person in common with others or at a place 
in the house which is as much accessible to others as to him is 
no proof that he was in possession of it. 

CRIMINAL REFERENCE made by I. M. Kiwaz Esq., Sein 

Judge of Banda. , 


The parties were not represented. 
The following judgment was delivered by 


NIAMATULLAH, J.—This is a reference by the learned 
Sessions Judge of Banda recommending that the conviction of the 
applicant Ram Charan of an offence under Section 411 I. P. C. and 
sentence of fine of Rs. 50 be set aside. 

The facts established by the evidence and found by the 
Magistrate who tried the applicant are not in dispute. The com- 
plainant Midwa lost some property in course of a theft which took 
place in his house one night. He reported the theft at the police 
station expressing a suspicion that certain persons named by him 
including a son of the applicant were responsible for the theft. A 
search in the applicant’s house resulted in the discovery of two silver 
ornaments found in a corn bin which, at that time, contained dried 
Mahwa flowers. It is admitted by the prosecution witnesses that in 
the house occupied by the applicant reside his three grown up 
sons one of whom was suspected by the complainant. The appli- 
cant’s wife also lives in the same house. There may be other mem- 
bers of the family residing in that house but the evidence does not 
mention any. 

Ignoring all possibilities of the articles in question being intro- 
duced in the house without knowledge of the occupants thereof 
and ignoring also the fact that ornaments which are of a common 
type might possibly have been wrongly, though in good faith, 
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identified by the complainant to be his, I would consider the ques- Canmvar 
tion whether, in the circumstances of the case, the applicant can ~~ 
be said to have been in possession of the ornaments knowing the 
same to be stolen property. It seems to me that the police and the Ram "CHARAN 
Magistrate proceeded on the assumption that property found ina pum 
house occupied by several male and female members residing therein 
should be considered to be in possession of the head of the family. Nhtme?- 
This is 2 wholly unwarranted assumption and can have no place in du 
cases in which possession and criminal intent form the essential 
elements of an offence. It is equally unwarranted to assume that 
every one residing in the house should be deemed to be in possession 
of an article recovered from it. 
l Possession implies dominion and consciousness in the mind of 

the person having dominion over an object that he has it and can 
exercise it. A person cannot be said to be in possession of a thing 

unless it is shown by evidence that he had dominion over it and 

knew that he had it. The mere fact that a thing is found in a house 
occupied by a person in common with others or at a place in the 

house which i is as much accessible to others as to him is no proof that 

he was in possession of it. To bring it home to him some additional 
circumstance ought to be established; for example, that it was found 

in a room exclusively occupied by him or in a box or trunk or other 
receptacle exclusively used by him. Without proof of some such 

fact as gives rise to the inference that he and no one else to the ex- 

clusion of himself was in possession of the article in question. It is 

true that in many cases evidence of the kind illustrated is difficult 
«tø obtain as outsiders cannot be in a position to give the requisite 

evidence and the members of the family are interested in suppress- 

ing evidence. But difficulty i in securing evidence cannot obviously 

justify dispensing with it and assuming the guilt of any one of the 
members of the family. It is needless to say that a rule of this 

kind is not only grossly arbitrary but fraught with great danger 

and possibility of abuse. . 

In the case before me the Magistrate arrived at the conclusion 

that “Ram Charan is guilty of the offence of dishonestly receiving 

or retaining stolen property knowing it to be stolen property as he 

had concealed them in the Mahwa stored in a grain cell”. If there 

had been evidence before him that it was Ram Charan who had 
concealed the two articles said to have been stolen in the corn bin, 

the conviction might have been justified but there was no such 
evidence and the remark that Ram Charan had concealed them in 

the corn bin is the Magistrate’s inference probably from the fact 

that Ram Charan is the eldest of all those living in the house and 

is the head of the family. The view taken by the learned Sessions 

Judge is correct. I accept the reference and set aside the convic- 
tion and sentence of Ram Charan and direct that the fine, it paid, 

be refunded. Reference accepted 
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KUNDAN LAL (Plhentiff) 
VETSHS 
NATHU (Defendant) * 

Provincial Insolvency Act, Sec. 44, Sub.-Cl. (2)—Provision of lew, viz., 
thet order of discherge shell release insolvent from debts provable 
under the Act—Not qualified by any rule that creditor should have 
notice—Defendent discharged from: insolvency—wW ben creditor’s surt 
unenforceable. 

Under Sec. 44, Sub.-cl. (2) of the Provincial Insolvency Act, | 
the rule of law, viz., an order of discharge shall release the insolvent 


from all debts provable under the Act, is not qualified by any. rule ... 


that the creditor should have notice of the proceedings. ‘The rule’ 
is based on 2 policy of law and not any rule of constructive notice. 
Where the defendant was discharged from insolvency without ` 
the knowledge of his creditor, beld, that the creditor’s debt became 
unenforceable as against the defendant. The discharge was not 
dependent on notice being given to the creditor. 
Elmslie v. Corrie, 4 Q. B. D. 295 relied on. 
REFERENCE made by M. M. Sern Esq., Judge, Small Cause 


i - Jhansi. 
a for the applicant. 
for the opposite party. 
Mi judgment of the Court was delivered by 


Muxerji, J.—This is a reference by the learned Judge, Small 
Cause Court of Jhansi in the following circumstances. 

The plaintiff Kundan Lal sued the defendant Nathu for re- 
covery of a sum of Rs. 137-12-0 on foot ofa prpraimory note dated 
May 31, 1929, executed for Rs. 82. 


The defendant put up two defences. One was that the real ~ - 


holder of the promissory note was not Kundan Lal but his master 
Ram Prasad and that the defendant had been discharged from insol- 
vency and that therefore the suit was not maintainable. ` 
The learned Judge found that there was no evidence before . 
him to prove that Kundan Lal was not the real holder of the pro- 
missory note but his master was. Then the learned Judge proceed- 
ed to consider the effect of Nathu having been declared an insol- 
vent and subsequently discharged, but finding himself unable to 
come to a clear decision referred the matter to us. 
The question has been formulated as follows:—-How does the 
fact of the defendant being a discharged insolvent affect the case? 
On the last occasion when the case came before us, we sent for 
the record of the insolvency case_so that we might be in full. 
possession of the facts relating to it. 
It appears that Nathu made an application for being declared - 
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an insolvent on May 31, 1930, and in the list of creditors he men- Gm 
tioned one Ram Prasad and mentioned Rs. 82 as the amount of the Ds 
debt payable to him. We find many acknowledgments on the 
record, that the notice issued to Ram Prasad was received by one KUNDAN Lat 
Kundan Lal who signed himself as the mukbtar-i-am of Ram Narav 
Prasad. If it were of any importance in this case to decide the 
point, we might notice that the signature of Ram Prasad in pen of Maker}i, J. 
Kundan Lal seems to be similar to the signature of Kundan Lal 
himself in the petition of plaint in the small cause court suit. 
However we have not to decide any question of fact but only the 
question of law. After notices were issued to the creditors men- 
- tioned in the schedule attached to the petition and without any 
publication of notice in the local official gazette or in any local 
newspaper Nathu was given a discharge. 

The case of Kundan Lal i that fe never Heard of the proceed- 
ings in insolvency and could not have possibly proved his debt in 
those proceedings. The question is whether in the circumstances 
Kundan Lal’s debt has become unenforceable although he had no 
notice of the proceedin 

For an answer to the question we have to look to the rules of 
law enacted under the Provincial Insolvency Act. Section 42 
deals with discharge and Section 44 mentions the result of dis- 
charge. Under Section 44, Sub-clause (2) “An order of discharge 
shall release the insolvent from all debts provable under this Act.” 
There are certain exceptions but this case does not fall within any 
of the exceptions. This rule of law, viz., an order of discharge 
shall release the insolvent from all debts provable under this Act, 
is not qualified by any rule that the creditor should have notice of 
the proceedings. In our opinion the rule is based on a policy of 
law and not any rule of constructive notice. . Notice or no notice 
therefore Section 44 comes into play and releases the insolvent 
from the debt in question which could undoubtedly have been 
proved under the Act. ‘There is no question of fraud involved in 
the case and we need not express any opinion on that point. This 
view seems to be in consonance with ethe English decision in 
Elmslie v. Corrie’ which is based on Sections 49 and 125 of the 
Bankruptcy Act of 1869. 

Mr. L B. Banerji who appears for the creditor has drawn our 
attention to Rule 34 framed by this High Court under Section 79 
of the Provincial Insolvency Act and has urged that it would be in 
the interest of justice to modify the rule to this extent that at least 
some advertisement might appear in a local newspaper and that 
some steps might be taken to proclaim the insolvency proceedings 
by beat of drums in the ity in which the insolvent resides. 
We think that there is some force in this proposal and a copy of our 
judgment will be circulated for the information of this Court so 
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that, if necessary, that rule may be amended. 

Coming back to the point in question we see no reason to hold 
that the discharge was dependent on notice being given to the 
plaintif. The result would be the same even if the omission of 
the name of Kundan Lal was deliberate on the part of the insolvent 
provided of course no question of fraud is involved. 

Our answer therefore to the question framed by the learned 
Judge, small cause court, is that the defendant is discharged from 
the liability under the promissory note in suit. 

Let a copy of this judgment with the seal of the Court be sent 
to the learned Judge, small cause court, for his information. A copy 
of this judgment will be sent to the Registrar of the High Court . 
for circulation. Reference answered 


DURGA SARAN (Objector) 
.VeETSHS 
BENI PRASAD AND ANOTHER (Opposite parties) * 
Provincial Insolvency Act, Sec. 52—Powers of the Court to deliver posses- 
sion under—No receiver appointed till the date of sale in execution 
of decree—Conrt cannot act under this Section. 

The court executing the decree is to deliver possession to the 
receiver and to no one else, so far as the provisions of Sec. 52 of the 
Provincial Insolvency Act are concerned. Where it was found 
that there was no receiver in existence till after the sale in execu- 
tion of the decree, beld, that the court executing the decree could 
not have acted under Sec. 52, C. P. C. 

ExEcuTION First APPEAL from a decree of Basu RATAN 
Lat, First Subordinate Judge of Saharanpur. 

N. P. Asthana and B. N. Sabai for the appellant. 

S. K. Dar and Benod Behari Lal for the respondents. 


The judgment of the Court was delivered by 


NISMATULLAH, J.—This purports to be an appeal from an 
order under Section 47, Civil Procedure Code. The appellant was 
appointed by the insolvency court as a receiver of the estate of one 
Mt. Chaman Devi. 

Messrs. Bhagwan Das and Co. had a simple money decrce 
against Mt. Chaman Devi. Ceftain zamindari property was at- 
tached in execution of that decree. An application for Mt. 
Chaman Devi being adjudged as insolvent was made by one of the 
creditors. The petition was admitted on July 18, 1928. It is alleged 
by the official receiver, the appellant before us, that Mr. Moti Ram 
was appointed an interim receiver on July 19, 1928 under Sec. 20 of 
the Provincial Insolvency Act. This is, however, in controversy, 
and we shall advert to this question later on. It is not disputed 
that Moti Ram informed the court executing the decree of Messrs. 
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Bhagwan Das & Co. that he had been appointed a receiver and that . Crm. 
the court executing the decree should deliver to him the zamindari 3y, 
property which had been attached in execution of the decree to 
which reference has already been made. Execution proceedings, Duzoa Sanan 
however, continued and the zaindari property was sold on bem “hissy 
January. 22, 1929, the present respondent No. 1 being declared to be 
the suction-purchaser, Possession of the property has since been ` page 
delivered to the respondent. oe 
Mt. Chaman Devi was adjudged insolvent on December 8, 
1930, and the present appellant, Sahu Durga Saran, was appointed 
receiver, Mr. Moti Ram, the alleged interim receiver having been 
previously discharged by an order of November 15, 1928. 
The receiver Sahu Durga Saran made an application urport- 
ing to be one under Section 47, Civ#¥Procedure Code, in the court 
which.executed the decree of Messrs. Bhagwan Das & Co. praying 
for an order to set aside the auction sale in favour of the respondent 
No. 1 on the ground that the court executing the decree was bound 
to deliver possession of the property which had been attached to 
Mr. Moti Ram, the alleged interim receiver, and that all the procee- 
dings taken after Mr. Moti Ram demanded delivery of possession 
were null and void. ‘The respondent No. 1 resisted the application, 
inter alia, on the ground that Mr. Moti Ram had not been appointed 
as an interim receiver and that consequently the court executing 
the decree was not bound to deliver possession of the property in the 
custody of the court to him. 
The lower court has upheld the respondent No. 1’s plea that 
Mr. Moti Ram had never been appointed interim receiver by the 
insolvency court and that it was by some unfair means that the 
ture of the presiding officer of the insolvency court was obtain- 
es a printed form of ‘ ina’ for the appointment of a receiver 
under Section 56 of chs Provincial Insolvency Act. On that 
finding the appellant’s application was dismissed. The learned 
Subordinate Judge has based his decision on an additional d, 
namely, that the receiver cannot be considered to be the legal repre- 
sentative of the judgment- debtor (in this case the insolvent) and 
that he could not maintain an application under Section 47, Civil 
Procedure Code. 
In the view we are inclined to take on the first question, we do 
not consider it n to express any opinion on the correctness 
or otherwise of the learned Subordinate Judge’s decision in reference 
. to Section 47, Civil Procedure Code. We do not think that the 
finding of the learned Subordinate Judge that Mr. Moti Ram had 
never been appointed as an interim receiver under Section 56, Insol- 
vency Act, can be assailed. The record does not show any order of 
appointment under the Aaa of the presiding officer of the 
insolvency court. All that happened was that a printed form, 
bearing the sgnztre of the Judge, was served on Me Moti Ram. 





1344 HIGH COURT [1933] 


It declared him to be a receiver under Sec. 56 (and not an interim 
receiver under Section 20, Insolvency Act). On the facts subse- 
quently brought to the notice of the Judge in the insolvency court, 
he cancelled the printed ‘parwana’, Shen had been served on Mr. 
Moti Ram, pointing out that the latter had never been appointed 
receiver in he case either under Section 20 or under Section 56 of 
the Provincial Insolvency Act. In our opinion, the learned Sub- 
ordinate Judge was justified in inferring that the signature of the 
presiding officer had been obtained by some “trick” . In this view 
there can be no doubt that Mr. Moti Ram cannot be considered to 
have ever been an interim receiver under Section 20. It is not 
suggested that he was appointed a receiver under Section 56 of the 
Insolvency Act. The present appellant was appointed a receiver 
under the latter section for the first time. 


Section 52 of the Provincial Insolvency Act provides: 

Where execution of a decree has issued against any property of 
a debtor which is saleable in execution, and before the sale thereof 
notice is given to the court executing the decree that an insolvency 
petition by or against the debtor has been admitted, the court shall, 
on application, direct the property, if in the possession of the court, 
to be delivered to the receiver. 

It cannot be denied that the court executing the decree is to 
deliver possession to the receiver and to no one zie so far, at any 
rate, as the provisions of Section 52 are concerned. Having re- 
gard to the finding, that there was no receiver in existence till 
after the sale in execution of Bhagwan Das & Co.’s decree, the 
court executing the decree could not have acted under Section 52, 
Civil Procedure Code. We hold therefore that the ground on 
which the appellant has challenged the execution proceedings and 


. the sale therein is not well-founded. 


The learned advocate for the appellant addressed a number 
of ingenious arguments to us in his endeavour to show that the sale 
of the property in dispute during the pendency of the insolvency 
proceedings was invalid. We may indicate briefly the nature of 
his contentions. He argued that, though the order of adjudica- 
tion was passed on December 8, 1930, after the auction sale, it 
related back to the date of the insolvency petition, that is, July 
18, 1928, with the result that the insolvent’s property, including 
the zemindati which had been attached in execution of Bhagwan 
Das & Co.’s decree, became vested in the insolvency court and in the 
receiver when subsequently appointed. He argued that the court 
executing the decree had, therefore, no jurisdiction to sell property 
which, at the date of sale, was not vested in the judgment-debtor 
but in the insolvency court or the receiver. We do not feel called 
upon to express any opinion as to the soundness of this argument, 
as the application under Section 47 is based, as already stated, on 
the solitary ground referring to Section 52 of the Insolvency Act. 
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It ees not be fair to the respondent to allow an absolutely new Grn 
up in this Court. The learned advocate for the res- Ton 
Serie a strongly protested against new pleas being entertained — 
at this stage. He alleges that investigation into certain questions poe SARA 
of facts will be inevitable in case the new pleas, to which reference pwa Prasan 
has already been made, are allowed to be raised at this stage. We  — 
are unable to say whether this is-so. In any case, we think that ‘eer 
the appeal should be limited strictly to the grounds raised in the gi 
original application under Section 47, Civil Procedure Code. We 
have already expressed our view on the questions raised by that 
application. 
The result is that this appeal fails and ediad with costs 


Appeal dismissed 
NAZIRUDDIN AND OTHERS CRAL 
versus - T 
EMPEROR* eaa 


Criminal Dorida Code, Sec. 323—Conviction under—When accused “er 76 
con be bound down under Sec. 106 Cr. P. Code—Penal Code, Sec. Kuwoat, J. 
351—“Asseult or other offence ce a breach. of the peace’— = Iqnat 
Interpretation of. Anman, J. 

The offence of assault is one that is committed against a person 
and not against the public. The legislature clearly intended to . 
convey that the offence of assault did involve a breach of the 
peace and a fortiori the offence of actually causing hurt to a 
person must also involve a breach of the peace. It is not neces- 
sary that the public should be assaulted or hurt, or that the offence 
should take place in public. 

A person convicted of an offence under Sec. 323 of the Penal 
Code can be ordered to find security to keep the peace under 
Sec. 106 of Cr. P. C. 

Emperor v. Remenuj, 99 I. C. 352 followed. Mubemmaed 
Rahim v. Emperor, 23. A. L. J. 1053 dissented from. 


CRIMINAL REVISION from an order of J. ALLSOP ESQ., Sessions 
Judge of Cawnpore. 

M: A. Aziz for the applicants. 

M. WalliuHab (Assistant Government Advocate) for the 
Crown. 

The judgment of the Court was delivered by 

KENDALL, J.—This is an application for the revision of an Kgudgll, J. 
order of Mr. L, G. Lyde, City Magistrate of Cawnpore, who con- 
victed the applicants of offences under Section 323 of the Indian 
Penal Code and sentenced them to small fines, and further passed 
an order binding them over to keep the peace under Section 106 
of the Code of Criminal Procedure.. The Sessions Judge has 

Cr. Rev. 246 of 1933 
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already rejected an application for revision. So far as the facts 


of the case are concerned it is only necessary to state that the 


applicants and the opposite parties have-a quarrel which dates back 
over 30 years and that there has been a great deal of litigation ° 
between them. The incident out of which this case arose has 
been decided by the City Magistrate in accordance with the state- 


* ments of the witnesses before him and we see no reason to examine 


them in order to decide in revision whether his decision appears to 
be justified by the evidence. The point that has been argued before 
us is a legal one, namely, whether the Magistrate was legally justi- 
fied in passing an order under Section 106 of the Code of Crimi- 
nal Procedure. o 

Mr. Aziz has argued, firstly, that the order of the Magistrate 
does not clearly show that there was an offence under Section 323 
of the Indian Penal Code, secondly, that there is no clear finding 
that there was 2 breach of the peace, thirdly, that an offence under 
Section 323 of the Indian Penal Code does not necessarily involve 
a breach of the peace and, fourthly, that the court has not record- 
ed a separate finding that it is necessary to require the applicants 
to execute bonds for keeping the peace. 

The Magistrate has not given a detailed account of the eyi- 
dence, but his conclusion is, 

I have no real doubt that the accused beat the complainant. 
I convict them accordingly under Section 323 of the Indian 
Penal Code. 

This is the reply to the first argument of Mr. Aziz. 

We may take the second and third pleas together. There has 
been some difference of opinion as to whether an offence under Sec- 
tion 323 of the Indian Penal Code necessarily involves 2 breach of 
the peace, and if it does not there is some force in the contention 
that in order to take proceedings under Sec. 106 of the Code of 
Criminal Procedure the Magistrage must record a finding that in 
a particular case before him a breach of the peace is involved. 
Mr. Aziz has referred in the first place to a decision of a Bench 
of the Calcutta High Court in the case of Abdul Ali Chawdbury 
v King-Emperor’, in which it was held that in order to bring a 
case within the terms of Section 106 of the Code of Criminal 
Procedure, the Magistrate should expressly find that the acts of 
the accused involved a breach of the peace or were done with the 
evident intention of committing the same, or at all events the 
evidence must be so clear that, without an express finding, a superior 
court is satisfied that such was the case. The Bench was dealing 
with a case in which there had been a conviction under Section 
143 of the Indian Penal Code and it pointed out that a conviction 
under that section does not necessarily carry with it the implica- 
tion that the persons convicted had the intention of committing 
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a breach of the peace. Mr. Aziz’s argument is that at the time of 
this decision in 1915 Section 143 of the Indian Penal Code was 
one of those for which accused persons could be bound over under 
Section 106 of the Code of Criminal Procedure, and he seeks 
apparently to draw an inference from this fact that in the case 
of every offence mentioned in Section 106 of the Code of Criminal 
Procedure it is necessary for the Magistrate to record a separate 
finding, in accordance with the dictum of the Calcutta High Court 
that there has been a breach of the -peace in addition to holding 
that the actual offence has been committed. We quite agree that 
the offence of being a member of an unlawful assembly does not 
necessarily imply a breach of the peace, although it is one of those 
offences enumerated in Chapter VIU of the Indian Penal Code as 
offences against the public tranquillity. It does not follow from 
this, however, that the offence of causing simple hurt, which is 
one of those offences enumerated in Chapter XVI of the Code as 
offences affecting the human body, does not necessarily imply a 
breach of the peace. There is, it must be admitted, same authority 
for this proposition. We have been- referred especially to the 
decisions of a single Judge of this Court in the cases of Mubeismad 
Rabim v. Emperor® and Emperor v. Atma Rem’. In the earlier 
of these cases the late Mr. Justice Banerji remarked: . 

In the absence of a finding that the assault which took place 
involved breach of the peace or pubhc tranquillity, the Magis- 
trate cannot merely on the ground that the parties were on 
bad terms bind the accused down. 

In the later case which was also one under Section-323 of the 
Indian Penal Code the Sessions Judge, who referred the matter to 
the High Court, remarked: 

Now Sects 423 ot (he: Wadia Penal Coder pce atl Stee: 
referred to in Section 106 of the Code of Criminal Procedure, 
but even then an order can be passed after a conviction under 
this section if it was found by the Magistrate that the offence 
involved a breach of the peact. But there must be a finding 
of the Magistrate; otherwise his order is not justified. 

The reference was accepted by the same learned Judge who 
had decided the earlier case. These two decisions amount to this 


that although it is legal to demand security under Section 106 of | 


the Code of Criminal Procedure on a conviction under Section 323 
of the Indian Penal Code it is necessary for the Magistrate to come 
to a separate and distinct finding that in that particular case there 
has been a breach of the peace, and the inference may logically be 
made from this that an offence under Section 323 of the Indian 
Penal Code does not necessarily involve a breach of the peace. ` A 
similar view was taken in a case dealt with in the Court of the 
Judicial Commissioner of Oudh, Dubri v. Emperor’. This was a case 
123 A. L. J. 1053 o *L L R. 49 AlL 131 
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under Section 325 of the Indian Penal Code in which the Judicial 
Commissioner, Mr. Lindsay, afterwards a Judge of the Court, 
briefly discussed the expression “breach of the peace” and remarked, 
using that phrase in the accepted meaning which it bears in 
England it implies some offence against the public; 
and as in the case before him it had not been proved that there was 
any offence against the public, or that there was any likelihood 
of any offence being committed which would amount to a breach 
of the peace in the sense just mentioned, he discharged the order 
after taking security from the accused. A similar view was taken 
in the case of Mabant Durga Bharathi v. Emperor”; but in a later 
case Emperor v. Ramanuj’a Bench of the Oudh Chief Court 
differed from the pronouncement of the Judicial Commissioner 
and held that the words “assault or other offences involving a breach 
of the peace” in Section 106 of the Code of Criminal Procedure 
clearly include the offence of causing hurt under Section 323 of 
the Indian Penal Code and a person convicted of the latter offence 
can be ordered to find security to keep the peace under Section 106 
of the Code of Criminal Procedure. 

It appears to us that the view of the law, as it stands today, 
is the correct one. Under Section 106 of the Code of Criminal 
Procedure, 

Whenever any person accused of any offence punishable, under 
Chapter VIN of the Indian Penal Code, other than an offence 
punishable under Section 143, Section 149, Section 153 or Sec- 
tion 154 thereof, or of assault or other offence involving a breach 
of the peace is convicted of such offence 
and sfich court is of opinion that it is necessary to require such 
person to execute a bond for keeping the peace, such court may, 
at the time of passing sentence on such person, order him to 
execute a bond . . for keeping the peace during such 
period, not exceeding three years, as it thinks fit to fix. 

It is to be observed that the words used are “assault or other 
offence involving a breach of the peace” and the natural interpre- 
tation of these words is that an assault involves a breach of the 
peace, otherwise the words used would have been “assault or any 
offence involving a breach of the peace”. An assault is defined 


in Section 351 of the Indian Penal Code as follows:— 


Whoever makes any gesture, or any preparation intending or 
knowing it to be likely that such gesture or preparation will cause 
any person present to apprehend that he who makes that gesture 
or preparation is about to use criminal force to that person, is said to 
commit an assault. : 

The offence of assault, therefore, is one that is committed 
against a person and not against the public. According to our 
interpretation of the words “assault or other offence involving a 
breach of the peace” the legislature clearly intended to convey that 
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the offence of‘ assault did involve a breach of the peace, and a 
fortiori the offence of actually causing hurt to a person must also 
involve a breach of the peace. It is not necessary that the public 
should be assaulted or hurt, or that the offence should take place 
in public. The offence itself is a breach of the peace whether it 
takes place in a private room or in the open street. We may notice 
that under Section 107 of the Code of Criminal Procedure security 
may be demanded from any person who is “likely to commit a 
breach of the peace or disturb the public tranquillity”, that is to 
say, a breach of the peace is to be regarded as something distinct 
from a disturbance of the public tranquillity and we can find no 
‘justification in the Criminal Procedure Code or the Indian Penal 
Code for the view that a breach of the peace necessarily means a 
breach of the public peace. If this is so it follows that the offences 
of assault and of causing hurt necessarily involve a breach of the 
peace, and we, therefore, feel compelled to disagree with all res- 
pect from the pronouncement of the late Mr. Justice Banerji which 
we have quoted above, and which contains the implication that 
there may be instances of causing hurt which do not involve a 
breach of the peace within the meaning of Section 106 of the Code 
of Criminal.Procedure. Consequently if a Magistrate finds that 
an offence of causing simple hurt has been committed it is not 
necessary for him to come to a separate finding that a breach of 
the peace was involved. 


It does not follow that in every case the court is bound to 
take security from 2 person convicted of an offence which involves 
a breach of peace. The court must be “of opinion that it is neces- 
sary to require such person to execute a bond for keeping the 
peace”, and in many cases of course it may be quite unnecessary. 
The law does not provide that the court shall record its reasons for 
forming that opinion, but we have no doubt that it is desirable for 
the court to do so in order that an appellate court may be in pos- 
session of the reasons if they are not apparent on the face of the 
record. We are not in the present case called upon to decide 
whether, if there are no reasons apparent on the face of the 
record and no reasons have been recorded by the court for having 
formed the opinion that it is necessary to require the security, the 
order would be an illegal one. The order of Mr. Lyde makes it 
clear that there were sufficient reasons for demanding security, and 
he has stated them. “Parties have already had two civil and revenue 
and six criminal cases between them. The punishment, therefore, 
should be such as to prevent future squabbles”. By punishment 
the Magistrate apparently meant to include the order demanding 
security. We, therefore, hold that the application for revision 
must fail and it is dismissed. . 

Application dismissed 

170 
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Corn. JADU TELI (Defendant) 


Versus 
bide MAHBOOB RAZA KHAN (Plaintiff) * 


Asset 4 Civil Procedure Code, Or. XXIII, R. 1, Sub-rule (2)—Withdrawal of 
Ronee suit with permission to file fresh suit—Costs to be deposited before 
eu filing enotber suit—Condition not complied with—Application to 
Morny, J. - withdrew second suit allowed provided plaintiff paid costs of pre- 
vious and second litigations—Case remanded for trial om merits— 
Procedure—Validity of. 

Plaintiff was allowed to withdraw his swit with permission to 
sue again on the condition that before filing a fresh suit he should 
deposit costs of the defendant. He however first filed a second 
suit and after some months deposited the costs. Although defendant 
objected, the suit was allowed to proceed. Plaintiff then applied 
under Or. XXII ‘C. P. C. seeking to withdraw the suit with 
permission to sue again. He stated that he was under the im- 
pression that the costs could be deposited at any time, but in 
view of the case of Rechbpal Singh v. Sheo Retan Singh, A. L R. 
1929 AlL 692, he feared that his suit would fail. His applica- 
tion was allowed provided he paid the costs of both the previous 
and the second litigations, before the third suit was filed. Plain- 
tiff thereupon applied for hearing of his case as he was unable to 
pay costs of second litigation. The suit was accordingly restored 
but ultimately dismissed on the ground that it was badly insti- 
tuted without the previous deposit of costs. On appeal, the case 
was remanded for trial on the merits. 

Held, chat the order passed by the lower court was good. 

Ambnbei Hanmantrao v. Shankersa Nagosa, A. I. R. 1925 Bom. 
272 distinguished. ` 

The question whether the lower appellate court was right or 
not in directing that the suit should be heard'on merits was one of 
interpretation of the order laying down the condition re: payment 
of costs in the previous litigation. 

' FIRST APPEAL from an order of Panprr Rup KISHEN AGHA, 
District Judge of Azamgarh. 
K. L. Misra for the appellant. 
K. Verma for the respondent, l 
The following judgments were delivered: — 
Sxlaiman. C. J. SULAIMAN, C. J.—This is a defendant’s appeal from an order 
remanding a suit. It appears that the plaintiff at first brought a 
suit in July, 1930, and then applied to withdraw the suit with 
liberty to file a fresh suit. The court granted the application in 
the following terms:— 
l The suit be withdrawn and be filed afresh. But before filing 
fresh suits costs of defendant amounting to Rs. 20 will be deposit- 
"F. A. F. O. 31 of 1932 
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ed in the court if the same have not been recovered by the defen- 
dant earlier. i 

In August, 1930, the plaintiff filed a fresh suit without having 
first deposited the costs of the previous suit. Some written state- 
ments were filed in which no objection as to this defect was taken. 
On December 3, 1930, the plaintiff deposited the amount in court. 
Then a written statement was filed on December 5, 1930, in 
-which the point was raised that the amount not having been depo- 
sited before the-institution of the suit, the suit was not maintain- 
able. The court, however, did not dismiss thé suit forthwith. 
On this objection it framed issues and recorded evidence. Later 
on in May, 1931, the plaintiffs vakil on seeing a case of this Court 
reported in Rachbpal Singh v. Sheo Raten Singh’ applied to the 
court that the suit had been filed under the impression that the 
costs could be deposited after'the institution; but in view of that 
reported case there was-an apprehension that the suit would fail. 
It was, therefore, prayed that permission should be granted to 
withdraw the suit with liberty to bring a fresh suit. On May 23, 
1931, the court passed the following order:— 

I, therefore, allow the plaintiff to withdraw the suit with per- 

mission to bring a fresh suit on payment of Rs. 20 that had been 

ordered by the court in a previous suit and on payment 
also of Rs. 50 as costs before filing the fresh suit. 

Next day the plaintiff replied that he was unable to pay all 
these costs and prayed that the suit be tried on its merits. The 
court ordered that the case be put up in the presence of the vakils 
for the parties on June 8. On that date the defendant’s vakil said 
that they had no objection to the case being restored and disposed 
of on its merits. The case was then restored. \ 

The court of first instance, however, dismissed the suit on 
the ground thatthe costs had not been deposited before filing the 
suit. On appeal the learned Judge remanded the case for trial on 
the merits. He was under the impression that he had power to 
extend the time inasmuch as no date for payment of the costs had 
been fixed in the first suit. Accordingly he fixed November 3 as 
the date by which the deposit should ae been made. 

The defendant comes up in appeal before us and it is urged 
on his behalf that the suit is not maintainable.’ 

Undoubtedly there is a clear judgment of a single Judge 
of this Court in Rechbhpal Singh v. Sheo Ratan Singh in his favour. 
That case discusses the rulings of the various High Courts on this 
point. It seems that there has been some difference of opinion. 
The view which has prevailed in Bombay and Madras is that the 
_ subsequent deposit would not cure the defect; whereas it has been 
held in Calcutta and also in Lahore and Patna that such a defect 
can be cured. ` It is not necessary to discuss all these rulings, be- 
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cause they have been carefully summarised in the judgment of the 
learned Judge of this Court. 
- The learned Judge’ has thought 
that the permission given under Order XXII, Rule 1, Sub-rule 
(2) does not really apply to the withdrawal at all but to the 
right to file a second suit inasmuch as the plaintiff can always 
withdraw with permission. ` 

But the two sub-rules are distinctly separate. Under Sub-rule 
(2) the court may, on such terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suit with liberty to institute a 
fresh suit. If the plaintiff does not offer to withdraw the suit un- 
conditionally, there is one prayer before the court, namely, to with- 
draw the suit with liberty to institute a fresh suit. The court may 
either refuse to grant such a prayer or may impose terms. ‘The 
terms that can be imposed are with regard to the prayer to withdraw 
the suit with liberty to institute a fresh suit. Examining the sub- 
rule grammatically it is equally clear that the clause “on such terms 
as it thinks fit” must refer to the verb “may grant”. 

But the learned Judge is perfectly right in holding that after 
such an order has been passed the former suit cannot be deemed 
to be still pending. This has been the view expressed in at least 
one of the cases of the Calcutta High Court. It seems to me that 
the question whether the former suit remains pending or not is one 
depending on the interpretation of the order passed. If the court 
intended that the condition should be fulfilled before the suit is 
finally struck off, the suit would, of course, remain pending. On 
the other hand, if the court intended that the suit should be dis- 
posed of and struck off from the file and the condition is to be 
fulfilled after that suit and before the filing of the fresh suit, 
then it is impossible to say that the suit nevertheless is still pending. 

It may be more convenient for a court imposing terms to 
specify a fixed date within which such condition is to be fulfilled. 
But there seems to be nothing illegal in saying that the condition 
should be fulfilled before the fresh suit is instituted. 

If the second suit is filed without the condition having been 
fulfilled, undoubtedly the suit is premature and is defective. It 
is open to a court to be very strict and to refuse to hear it on the 
ground that such condition has not been fulfilled. This option 
may be exercised where it shows that the plaintiff has deliberately 
defied the order of the court or has concealed it from the court 
and time has not yet been spent in recording evidence. At the 
same time there is nothing to prevent the court from allowing the 
plaintiff to fulfil that condition by depositing the costs when no 
question of limitation arises. It seems to me that as soon as the 
costs are deposited and the condition is fulfilled, the suit must be 
deemed to have been instituted on the date when such condition ` 
is fulfilled, unless, of course, limitation is a bar to the claim. 

There seems to be no serious difficulty as contemplated by the 
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learned Judge that the plaintif would be allowed to wait till he 

can forecast the probable result of the suit and pay or not pay 
as he thinks best. Ordinarily, the defendant will at once file a 
written statement and bring it to the notice of the court that the 
previous order has not been fulfilled, and it may be taken for 
granted that the court would take that matter into its considera- 
tion. 

The learned Judge has also considered that the distinction 
drawn in Calcutta between cases in which a named date’ has been 
fixed and cases in which there was no such date is without founda- 
tion and that it is immaterial whether a date is named or not. It 
seems to me that there is a clear distinction between these two 
classes of cases. Where the order of the court is that the amount 
should be deposited by a certain date and that date expires, it be- 
comes impossible for the plaintiff to fulfil the condition imposed 
upon him by the court. A subsequent deposit would in no way 
comply with the order of depositing the amount by that date. On 
the other hand, where no date is fixed and the amount is to be 
deposited before the institution of the suit, it is open to the 
plaintiff to delay the institution of the suit and make a deposit 
whenever it is convenient to him to do so. It also seems that if 
the non-payment of the amount before the institution of the suit 


is considered to be a defect so as to make the suit premature, the . 


plaintiff may file another suit after he has made the deposit. In 
any case, the court can certainly treat the plaint as having been 
filed on the date on which the deposit was made. This-discretion 
might very properly be exercised in a case where all the evidence 
has been recorded and, as pointed out by the lower appellate court, 
the evidence is voluminous, for the result of dismissing the suit 
would be merely to drive the plaintiff to file another suit. It has 
been held in the case of Ambubai Hanmantrao v. Shenkersa 
Negosa? that on dismissal of the second suit on the ground of his 
not having complied with the condition on which che permission 
to bring it had been granted, the plaintiff was not entitled to bring 
a third suit. The point does not directly arise in this case, and 
the Bombay case may have to be considered when such a question 
arises. 

The view held in Calcutta appeals to me, and there is no 
difficulty whatsoever in treating the plaint as having been filed on 
the subsequent date, when the date of the institution is quite 
immaterial so far as limitation is concerned. Nor do I see any 
difficulty in treating the proceedings which have’ preceded such 
a date as part of the proceedings in the suit. They can be re- 
garded as having been taken after the plaint was properly filed. 
I am, therefore, of opinion that the view taken by the lower 
appellate: court that the first court was not bound to dismiss 
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the suit on 2 technical ground is correct. At the same time it 
must be contended that there is no question of extending the time 
fixed by the first court. As a matter of fact, if there were such a 
question, the court which had fixed the time would have jurisdic- 
tion to extend it and not the court which comes to hear the 
subsequent suit. 

The second point urged is that the court had no jurisdiction 


' to restore the suit after it had ordered it to be withdrawn with 


liberty to file a fresh suit on cerain other conditions. It is un- 
necessary to consider this point, because the application for resto- 
ration can be treated as one for review, and the defendants gave 
their consent to the suit being restored. The ee was passed 


with therr consent and such a consent order cannot now be chal- 


- lenged by the defendants on the ground that the court should not 


Mukeryt, J. 


have restored the suit. - 

I would, therefore, dismiss the appeal with costs. 

MUKERJI, J. In view of the fact that there is a decision of 
a learned Judge of this Court in favour of the appellant and we are 
going to differ from him, I think it necessary to state my reasons 
separately. 

The facts of the case have been given in detail in the judg- 
ment of the learned Chief Justice and they are very briefly as 


* follows:— 


The respondent, Mahboob Raza Khan, brought a suit for 
partition and possession of property, being suit No. 588 of 1929. 
He made an application for withdrawal of the suit with grant 
of permission to sue again. On July 31, 1930, this application 
succeeded. The court passed an order which contained the 
following sentence:— 

But before filing fresh suit costs of the defendant Rs. 20 will 
be deposited in the court if the same has not been already realised. 

On August 25, 1930, the plaintiff filed the suit out of which 
this appeal has arisen without depositing the sum of Rs. 20 ‘as 
ordered on July 31, 1930 in suit No. 588 of 1929. Some of the 
defendants filed written statements; but they “did not take any 
exception to the institution of the suit on the ground that no 
deposit of the sum of Rs. 20 had been made. On December 3, 
1930, the plaintiff deposited the sum of Rs. 20 in court. On 
December §, 1930, the appellant before us filed his written state- 
ment and took an objection to the institution of the suit on the 
ground of non-deposit of the costs of the previous litigation. In- 
spite of the objection being taken, the learned Judge did not take 
notice of it and the suit was allowed to proceed. Evidence was 


‘recorded and the case came on for arguments. The plaintiff’s 


counsel then on May 23, 1931, made an application under Order 


XXII of the Civil Procedure Code seeking to withdraw the suit 
with permission to sue again. He gave the reason that when he 
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had advised the institution of the suit, he was under the impression 
that the costs ordered to be paid in the previous suit might be depo- 
sited at any time, but, having regard to the single Judge ruling of 
this Court which he mentioned, he found that his suit was likely 
to fail, and, therefore, he made the application. The learned 
Munsif thereupon directed'that the suit might be withdrawn with 
liberty to sue again, provided the plaintiff paid two sums of money 
as costs, namely, Rs 20 ‘previously ordered and Rs. 50 costs of the 
second litigation, both the sums being payable before the institution 
of the third suit. The plaintiff, however, resiled from this position 
and made an application to the court to hear the case, because he said 
that he was not in a position to pay the sum of Rs. 50. The 
appellant’s counsel agreed and accordingly the suit was restored and 
it was heard. 

The learned Munsif dismissed the suit on the preliminary point 
that it was badly instituted without the’ previous deposit of costs. 

The plaintiff appealed and the learned District Judge having set 
aside the decree of the Munsif, remanded the suit for trial on the 

There can be no doubt that the grounds on which the learned 
District Judge has proceeded cannot be all maintained. It seems 
to me that the question before -us, namely, whether the learned 
Judge was right or not in directing that the suit should be heard 
on merits, is one.of interpretation of the order of July 31, 1930. 
I have already quoted that order. The question is whether that 


Cro 


1933 
Japu Tu 
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Raza KHAN 
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order has been sufficiently complied with by deposit of the sum | 


of Rs. 20 on December 5, 1930. The order does not make it clear 
whether the money was to be paid into the court in which the suit 
No. 588 of 1929 was pending, and if so, whether in the suit or in 
execution department, or whether it was to be paid in the court 
in which the second suit was to be instituted. A sum of money can 
be deposited only in a suit in an execution proceeding: or in a mis- 
cellaneous proceeding like one provided for in Section 83 of the 
Transfer of Property Act. If the condition -was that the money 
should be deposited in the court in which the second suit was to be 
instituted before the suit was filed, this would be practically im- 
possible, for unless there is a suit, nothing can be put into the credit 
of any party. The money, therefore, could be deposited only after 
the plaint-had been filed. But in such a case it might be argued 
that the order has not been complied with. 

The order of July 31, 1930 does not fix a date within which 
the money ‘is to be deposited. ‘It was, therefore, at the option of 
the plaintiff when he would deposit the money so long as he depo- 
sited it before the institution of the second suit. I have already 
pointed out that it was-not clear where the money was to be depo- 
sited if it was not to be deposited in the second suit. ` If the money 
could be deposited in the second suit, it makes-no difference whether 


t 
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it was deposited on the day the plaint is filed or 20 days later, 
provided that it is filed before a suit, properly instituted after 
compliance with the order of July 31, 1930, is barred by limitation 
or the suit is tried out. In this view, no exception can be properly 
taken to the deposit of the money after the institution of a second 
suit. 


There are several other aspects of the case. One is this. _ If 


" the second suit out of which this appeal has arisen, namely, suit 


No. 447 of 1930, had been dismissed by the court on the ground 
that money was not deposited, there would have been nothing to 
bar the plaintiff from filing a fresh suit on December 3, 1930, 
the date on which he did deposit the money in court. A Bombay 
case quoted*in the judgment by my Lord the Chief Justice has 
been cited to us as an authority for the proposition that if a second 
suit is dismissed on the ground that the costs had not been depo- 
sited, no third suit would lie. I have read the judgment of the 
Bombay Court and, with all respects, I am unable to see any cogent 
ground given for the opinion expressed. Suppose that the second 
suit complied with the condition as to payment of costs but was 
dismissed for non-payment of court-fees. Could it be said that a 
third suit on payment of full court-fee could not be maintained 
after deposit of the costs ordered by the first decree? I suppose 
no such argument would prevail. The learned Judges say that 
permission was granted to institute one suit and one suit only. But 
no such condition is to be found in the order passed by the first 


- court. If, therefore, a third suit was maintainable on December 


3, 1930, I do not see why the plaintiff’s present suit should be dis- 
missed and he should be forced to file a third suit. 

As I have said, it is a mater of interpretation of a particular 
order and the question is whether the condition imposed has been 
substantially complied with. There is no rule of law which says 
that a particular order is to be interpreted in a particular way. 
Therefore, we have to read it in a way just and in consonance with 
our sense of equity and good conscience. The law has provided by 
enacting Sections 114 and 114A of the Transter of Property Act 
that in the case of forfeiture on non-payment of rent, at the pro- 
per time, relief can be granted to the tenant. This shows that the 
courts should make an attempt to relieve all hard cases where this 
can be done without prejudice to the other party. In this parti- 
cular case the appellant would not be in a better position by having 
a third litigation being forced on him. For these reasons I am of 
opinion that the condition imposed on July 31, 1930 has been 
sufficiently complied with. 

Coming to the second point, it was certainly open to the court 
to restore the suit with the consent of the parties. The application 
of the plaintiff to restore the suit might be treated as an application 
for review of judgment, and such an application could certainly be 
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l T Be the consent of the contesting defendant. Crm. 
oo result is that the order passed by the court below is TR 
goo ae 
I have not considered it necessary to discuss the several rulings ey TELI 
cited before us in.detail. Some of these cases have been decided on. y, 0) 
the peculiar facts involved in them. Others show a sharp distinction Raza Kuan 
of opinion. It may, therefore, be definitely said that much can _ — 
be said on both sides. ' But I am of opinion that more can be said “M**"™ 7- 
on behalf of the respondent in this case than on behalf of the 
appellant. 
I, therefore, agree in dismissing the appeal. 
By THE CourT—The appeal is dismissed with- 
a 


App 


CHHOTI (Defendant) Crm. 
3 VETSHS - T. 
HAR DAYAL SINGH (Plsintif)* a 
Civil Procedure Code, Sec. 149—Appesl—Filed on last dey—Deficiency April 3 
in conrt-fee made up on office report—Single Judge treats appeal 
as properly stemped—Ap admitted by Bench nnder Or. XLI, 
R. 11—Validity of appesl—Too late to question Judge’s order. Rewer, J. 
The appeal was presented on the last day fixed for filing it ie, 
Feb. 12, 1930. A court-fee of Rs. 10 only was deposited although 
an ad valorem court-fee should have been paid. On the report of 
the office the deficiency was made up by payment of Rs. 260 on 
Feb. 19, 1930. Under directions from the Judge, the appeal was 
thenceforward treated as preferred on a properly ei aa 
randum of appeal. It was laid before a Bench under Or. XIL 
R. 11 C. P. C. and admitted on March 31, 1930. When the 
paper book had been prepared and the case was put up for hear- 
ing, a preliminary objection was raised that no valid appeal was 
filed within limitation. Held, that the Judge, in ordering the 
deficiency to be made good and in accepting the memorandum of 
appeal, acted under Sec. 149 of the Civil Procedure Code. It was 
too late to question the correctness of his order. Assuming the 
court hearing the appeal had the power to set aside the Judge’s 
order, such er should not be exercised against the appellant 
in view of the circumstances of the case. 
Krishnasami Panikonder v. S. R. M. A. R. Remasami Chetty, 
16 A. L. J. 57 and Balkaren. Rai v. Gobind Nath, I. L. R. 12 All 
129 referred to. 


First APPEAL from a decree a Mavu1vi SHAMSUL Pan, 
Bp i Judge of Mainpuri. 
srwala and R. B. Pandey for the appellant. 
i Prasad for the respondent. 
— Court delivered the following judgment:— 
*F, A. 122 of 1930 - a 
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Crm . A preliminary objection has béen raised by the learned advocate 
on for the respondent that no valid appeal was filed within ~ 
"limitation. The facts on which the preliminary objection 
` Cuiort lis based are as follows: The last day on-which the appeal 
Hox "barar should’ have been filed was February 12, 1930. The appeal 
Swan was presented on that day but on a court-fee stamp of 
Numer. Rs. 10 only. It is not disputed that ad valorem court-fee should 
allah, J. have been paid on the memorandum of appeal. The office reported 
_ ,Benasi, J. on February 18, 1930, that there was a deficiency in the court-fee 
to the extent of Rs. 260. The same was paid next day, i.e., on 
Se 19, 1930. A learned single Judge of this Court, before 
whom the officè report was laid for orders, directed, on February 21, 
1930, “let the deficiency be received.” The appeal was thencefor- 
ward treated as preferred on a properly stamped memorandum of 
appeal. It was laid before a Bench of this Court under Order 
j XLI, Rule 11 of the Code of Civil Procedure, and was admitted :. 
~.. - on March 31, 1930. The translation and printing of the record 
were taken in hand and. after the preparation of the paper book 
the case has been put up for hearing before us today. 

The learned advocate for the respondent has pointed out that 
an appeal filed without payment of the requisite court-fee can be 
rejected by the Court. It is contended that, in a case in which a 
nominal court-fee is deliberately paid without a valid excuse for. 
non-payment of the full court-feé, the Court should not, in the 
exercise of its discretion, subsequently allow the appellant to make 
good the deficiency. Reliance is placed on Brijbhukon v. Tote 
Rem, in which a learned Judge of this Court has held, that the 
Court has full power to refuse to accept a memorandum of appeal. 
when it has the endorsement of the stamp reporter that the 
amount of the court-fee paid is not sufficient. We do not doubt 
the correctness of this proposition. It was open to the learned 
single Judge, who passed the order dated February 21, 1930, to re- 
ject the memorandum of appeal, the same not having been filed on 
payment of the full court-fee. There is nothing in the case to 
which reference has already been made to warrant the further 
proposition that the Court, before whom an insufficiently stamped 
appeal is filed, has no power to accept it on the deficiency being 
made i 

Section 28 of the Court Fees Act provides that 

no document which ought to bear a stamp under this Act shall be~ 
of any validity, unless and until it is properly stamped. But, 
if any such document is through mistake or inadvertence received, 
filed, or used in any court or office without being properly stam 


ed, the presiding Judge  . may, if he thinks fit, 
that such document be stamped as he may direct; and,.on such 
è document being stamped accordingly, the same and every pro- 


_ ceeding relative thereto shall be as valid as it had been properly 
126 A. L. J. 1199 
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A * ze oa 
~ 


t v 


ALJR O HIGH COURT ` t359 


Tt Was held by a Full Bench of this Court, as far back as ` 


1890, in Balkeran Rai v. Gobind Nath? that a memorandum of 
appeal is of no validity if it is not properly stamped. The result 
was that where the deficiency was made good after the-expiry 
of the period of limitation, the appeal was barred by limitation, 
unless Section 5 of the Limitation Act could be applied. To 
soften the rigour of this rule Act IV of 1892 added Section 582A 
to the Civil Procedure Code of 1882, which declared that a memo- 
randum of appeal presented within the proper period of limitation 
but written upon paper insufficiently stamped by “mistake as to 
the amount of the requisite stamp” shall be valid if the deficiency 
be made good within a time which the court may grant. Section 
149 of the Code of Civil Procedure of 1908 has consider- 
ably enlarged the power of the court. It has discretion to allow 
the deficiency in court-fee being made good even where such 
deficiency was not due to mistake. The section declares that 
upon such payment the document, in respect of which such fee 
is payable, shall have the same force and effect as if such fee 
had been paid in the first instance. 

We have no doubt that the learned single Judge of this Court 
who passed the order dated Febryary 21, 1930, acted under Sec- 
tion 149 of the Code of Civil Procedure, in ordering the deficiency 
to be made good and in accepting the memorandum of appeal. It 
has been argued that the learned Judge should not have exercised 
his discretion in favour of the appellant in view of the fact that 
she deliberately understamped the memorandum of appeal because 
she had no ready money for payment of the full court-fee. It is 
_ too late to question the correctness of the order of the learned 
single Judge, assuming we have power to do so. The respondent, 
on whom notice of appeal must-have been served shortly after 
March 31, 1930, when it was admitted under Order XLI, Rule 11 
of the Code of Civil Procedure, should have moved the court for 
consideration of the order of February 21, 1930, assuming that 
it could be set aside by the same Judge or another Judge or 
Judges of this Court. If he had done so and if the question was 
found to be one which could be decided in his favour, the trans- 
lation, printing and the preparation of the paper book would have 
been avoided. It will be unjust to the appellant to dismiss the 


appeal on the ground that the learned Judge should not have ~ 


passed the order dated February 21, 1930. The learned advocate 
for the respondent contends that the Bench hearing the appeal can 
set aside the order of a single Judge previously passed as regards the 
deficiency in the court-fee being made good. Assuming the court 
hearing the appeal has such power, we are clearly of opinion that 


we should not exercise it against the appellant and should uphold the _ 
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order of February 21, 1930 in view of the circumstances already 
referred to. > 

We have also been referred to Krishnasami Panikondar v. 
S. R. M. A. R. Ramasami Chetty’, in which their Lordships of the 


Han Daran Privy Council held that the admission of an appeal after the period 


SINGH 
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of limitation deprives the respondent of a valuable right, for it 
puts in peril the final decision in his favour, and therefore where an 
order for such admission is made ex parte, it is open to reconsidera- 
tion at the respondent’s instance. We do not think the analogy 
holds good in cases in, which the memorandum of appeal is impugned 
on the ground that full court-fee was not paid thereon. Section 
3 of the Indian Limitation Act is imperative and lays down that 
every appeal preferred after the period of limitation prescribed 
therefor shall be dismissed. There is no such provision in respect 
of appeals preferred on payment of insufficient court-fee. The 
Privy Council case, therefore, has no bearing on the question which 
we are called upon to decide. 

For the reasons stated above, the preliminary objection is 
overruled, and we proceed to hear the appeal on the merits. 


"16 As L. J. $7, 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Defendant ) 
Versus 
RAGHUBAR DAYAL BABU RAM (Phintiff)* 
Contract Act, Sec. 73— Consignment—Sbortage discovereil at destina- 
tion—Plaintiff refused to take delivery—Suit for damages—Rail- 
way Compeny—Extent of liability of. . 

When a consignment of 200 bundles of steel rods reached its 
destination plaintiff refused to take delivery on the ground that 9 
out of the 200 bundles had been changed and did not bear the 
marks which were on the invoices of the shippers from Euro 
The radway company asked the plaintiffs to remove 191 eae die 
at an early date and then submit their claim for the rejected’ 9 
bundles. The plaintiffs however refused the offer and then brought 
the present suit for damages on the total value of the 200 bundles. 
Held, that having once refused the company’s offer, the plaintiffs 
were not entitled to claim any damages in regard to the 191 
bundles. ‘The plaintiffs however refused the offer and then brought 
return of these 191 bundles and damages for 9 bundles only. 

SECOND APPEAL from a decree of J. N. Kau Esq., Second 
Subordinate Judge of Cawnpore, reversing a decree of MauLvi 
S. M. Munir, Munsif. 


Mubammad Ismail (Government Advocate) for the appellant. 
P. L. Banerji for the respondent. 
° *S. A. 431 of 1932 
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The judgment of the Court was delivered by- . 
BENNET, J.—This is a second appeal by the Secretary of 

State for India in Council through the Agent of the East Indian 
Railway, Calcutta, against a ‘decree of the learned Subordinate 
Judge of Cawnpore. The plaintiffs are merchants in Cawnpore, 
and there was a consignment of 200 bundles of steel rods des- 
patched from Kidderpore Dock station on August 22, 1929, for 
the plaintiffs as consignees to Lucknow. The consignment reached 
Lucknow on August 30, 1929, and at the instance of the plaintiffs 
the consignment was re-booked for Cawnpore on September 11, 
1929, and reached Cawnpore on September 15, 1929. When 
the consignment arrived at Cawnpore the plaintiffs refused 
to take delivery of the consignment because they alleged that 
9 bundles out of the 200 bundles of steel rods had been changed 
and did not bear the marks which were on the invoices 
of the shippers from Europe. There was also a difference in the 
weight of some 12 maunds, 13 seers and 8 chhataks short. Now 
the plaintiffs in consigning the goods in Kidderpore had not put 
in their invoice for the railway the marks which were on the goods 
in the shippers’ invoices. Accordingly the Railway Company 
were apparently unable in the first instance to check the accuracy 
of the claim of the plaintiffs. The Railway Company, therefore, 
on October 5, through the Goods Inspector asked the plaintiffs 
to take delivery on a clear receipt as the number of bundles was 
correct, and they suggested that a refund of freight should be grant- 
ed only on the shortage of 12 maunds odd in the weight. The 
plaintiffs on October 7, 1929, objected to this procedure, and 
alleged that “there was an exchange of the packages which are not 
in the invoice.” Further correspondence followed between the 
parties, and on February 24, 1930, the Commercial Manager wrote 
as follows: 

As 191 bundles of the above consignment agree with the 
specifications in your Beejak there is no justification for your 
declining to effect delivery of them. Will you please arrange 
to remove these 191 bundles at an early date and then submit 
your claim for the rejected 9 bundles which will be considered. 

i In reply to this the plaintiffs wrote on March 7, 1930: 

We note that you admit that an exchange has taken place. 
It is too late to ask us to remove the bundles which we cannot 
sell as there will be 2 very heavy loss. But if you will promise 
to make good our loss we shall sell them for the sake of you. 

As the plaintiffs refused the offer it was withdrawn. 
Eventually the plaintiffs brought the present suit. The court 

_of first instance granted the plaintiffs a decree for return of the 

-191 bundles and damages for the 9 bundles, less freight and whar- 

fage at Lucknow, the decree in favour of the plaintiffs being for 








Rs. 52-1-7 with interest at 6 per cent. per annum on this amount 


~ 
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from September 16, 1929, till date of payment. The plaintiffs 
appealed to the lower appellate court, and that court has granted 
a decree for the recovery of Rs. 1320-13-6 and interest at 6 per 
cent per annum from September 16, 1929, the date of the arrival 
of the consignment in Cawnpore. This decree is for the total 
value of the 200 bundles of steel rods. - 

In second appeal before us it is admitted that the Railway 


‘Company has a liability for the 9 bundles of steel rods as it was _ 
not contested that those bundles did not correspond to the bundles- 


shown in the shippers’. invoices produced by the plaintiffs, but it 
is contended that this is the only sum for which the Railway Com- 
pany is liable. It is contended that in the first place the consign- 


ment was sent under Risk Note Form A on account of the steel-” . 
rods being defectively packed, and under this Risk Note the Rail- +. 


> 


~ 


way Company was only liable for loss arising’ from misconduct . ` 


on the of the railway administration’s servants. It is further 
ur t under Rule 45 of the Goods Tariff Part 1-A rules, the 
following rule applies: | 
A consignee must take delivery of goods forming part of a 
consignment whenever they are available for delivery notwith- 
standing that the remaining goods are short or damaged or have 
not arrived at their destination or are otherwise not available for 
delivery; and if the consignee does not take delivery of such 
goods forming part of a consignment as are available for delivery, 
they will be subject to wharfage charges if not removed within 
the tirne allowed for removal. 

Under this the plaintiffs were bound to take partial delivery 
of the consignment, that is, the plaintiffs were bound to take 
delivery of the 191 bundles in spite of the fact that 9 bundles were 
not tendered to the plaintiffs. We have no-doubt that this rule 
applies when on Feb ] 
offered delivery of the 191 bundles to the plaintiffs. Learned 
counsel for respondents argued that the plaintiffs were entitled to 

a certificate of short delivery. But the very terms of the 
ee in question show that a short delivery was being offered, and 
no further certificate -was necessary. The plaintiffs indeed did 
not claim any certificate of short delivery in their reply of 


"March 7, 1930, but they refused the offer on the ground that there 


would be a heavy loss between the date of arrival and the date of 
the offer. No evidence has been given by the plaintiffs to show 
that there was any fall in price between these two dates, and in 
any case we do not consider that the period of’time which had 


elapsed, about five months, was an unreasonable period. As we 


have pointed out, the delay was occasioned by the fact, in the first 
place, that plaintiffs had never asked for delivery of the 191 bundles 
alone, and secondly that the plaintiffs had not put in their for- 
warding notes the marks which were in the shippers’ invoices, and 


, therefore it was not possible for the Railway Company to ascertain 


- 


ruary 24, 1930, the Commercial Manager i 


P 
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whether the objection made by the plaintiffs was well-founded Cva 
or not. We consider that this failure of the plaintiffs to accept 7—7 
the offer of February 24, 1930, governs the rights of the parties 
in this case, and that having once refused that offer, the plaintiffs Secarraar or 
are not entitled to claim any damages in regard to the 191 bundles.. °™*™ 
The legal rights of the plaintiffs are limited to the return of these Rea aoe 
191 bundles, ‘ind that was granted in the decree of the court of Dara 
. first instance. It has been argued in second appeal that the plain- 2, J 
- - tiffs were entitled to damages in regard to the 191 bundles under o 
© Section 73 of the Contract Act, that is, to the difference in price 

-of these 191 bundles at the date when they should have been 
delivered and at some later date. In the first place the plaintiffs 
_ did not make their claim on these lines and in the second place 

plaintiffs did not tender any evidence to the court of first instance 
that there was any fall in price or any deterioration of the 
materials. It was only after the evidence had closed before the 
court of first instance that the plaintiffs made an application to 
produce evidence that there had been a fall in price, and the court 
of: first instance rejected that application as made too late. This 
matter again formed part of the grounds of appeal to the lower 
appellate court, but the allegation merely was that there had been 
deterioration of the goods and a fall in price during the period 
of 17 months. We consider that the period of 17 months cannot 
apply, and the only period to be considered would be five months, 
and as already stated, no evidence was produced in regard to any 
such fall or deterioration in that period. The lower appellate 
court did not act on this principle under Section 73 of the Indian 
Contract Act, but the lower appellate court went beyond that 
section and granted a decree for the total value of the 200 bundles. 
We consider that this decree of ‘the lower appellate court was 
contrary to law. Under the circumstances of this case we consider 
that the correct decree is the decree by the court of first 
instance, and accordingly we restore that decree except as regards 
costs. That court decreed costs in proportion to success and 
failure and assessed those costs as 2|3rd in favour of the plaintiff 
and i|3rd in favour of the defendant. Those figures are 
apparently based on a consideration of the value of the 191 bun-~ ` 
dles,-but the Railway Company did not at pe ere make an 
objection to delivery of those bundles to the plai tiffs. Accord- 
ingly we do not consider that the value of those 191 bundles is a 
factor to take into account in the apportionment of costs. The 
plaintiffs brought the suit for Rs. 1590-8-9, and the decree which 
we grant is for Rs. 52-1-7. Accordingly we direct that the 
parties shall pay and receive costs throughout in all courts in 
proportion to their success and failure. 
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HARBANS DUBE ‘(Defendant)’ i 
i -  VETSHS l 


SITA RAM (Plaintiff)* > r 


Evidence Act, Sec. 92—Promsiss note—Execution of—No ‘money 7 


actually paid—W hen passin consideration not in doubi—Interest 
—Short term loan in te 
considerable. 


Defendant No. See nn E ee 


tion of the latter withdrawing his suit for demolition. The- 


former had no ready money to pay to -the plaintuff but defen- 
dant No. 1 agreed to pay to the plaintiff for him. The plaintiff 
accepted this mode of payment and had his suit dismissed. The. 
promissory note and the receipt were accordingly executed by 


areas—I'wo per cent per -mensem not ~- 


defendant No. 1 in favour of the plaintiff but no money was `` 


actually produced or changed hands. Held, that there was no- 


thing in this transaction which could attract the appHcation of | 


Sec. 92 of the Evidence Act. Inasmuch as the plaintif was not 
seeking to enforce any agreement not embodied in the promissory 
note and inconsistent with it, the passing of consideration was not 
in doubt. 


Sri Ram v. Sobbs Ram Gopal, 20 A. L. J. 315 distinguished. 
In transactions involving loans of small amounts a rate of 
interest at 2% per mensem is not considerable in rural areas where 


the parties had probably considered that it was a short term loan.- 


Crv Revision from an order of MAULVI MUHAMMAD -` 


JauiL, Judge, Small Cause Court of Jaunpur. 
Haribens Sebei for the applicant. 
Gadadbar Prasad, for the opposite parties. 
The following judgment was delivered by — 


NIAMATULLAH, J.—This is an application for revision directed 


against a decree of the Judge small cause court at Jaunpur. The- 


applicant was defendant No. 1 in the suit and was alleged to have 
executed the promissory note and the receipt on foot whereof the 


a Sut was brought. He defined the execution of the promissory note ` 
™ and the receipt, and pleaded want of consideration. Although 


\the promissory note and the receipt purported to be for a cash 
advance of Rs. 50 made by the plaintiff to the first defendant, it 
was not disputed by the plaintiff that the money had not been 
advanced to the defendant No. 1 but the latter executed the pro- 


“missory note in discharge of the obligation of defendant No. 2 to 
pay that sum to the plai tiff, under a compromise in which the - 


plaintiff agreed in consideration of Rs. 50 to withdraw his suit for 

demolition of a house constructed by defendant No. 2. A subsi- 

diary question, raised by the plaintiff, related to the rate of interest, 
*Civ. Rev. 626 of 1932 
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namely, 2 per cent per mensem, which was characterised as un- 
" conscionable. 

The lower court found that the promissory note and the re- 
ceipt had been executed by the defendant No. 1 in the circum- 
stances stated above and that the same must be considered to be for 
consideration. As regards the rate of interest, the lower court 
considered it to be reasonable in the circumstances of the case. 


The learned advocate for the applicant has contended before 
me that the plaintiff’s case as regards the nature of the consideration 
implied an agreement inconsistent with the recital in the promis- 
sory note and the receipt, namely, that cash consideration had 
passed from the creditor to the debtor, and that such agreement 
should not have been allowed to be set up, the same being inadmis- 
sible having regard to Section 92 of the Indian Evidence Act. J 
do not think this contention has any force. As found by the 
lower court, the position was as follows: Defendant No. 2 had 
to pay a sum of Rs. 50 to the plaintiff in consideration of the 
latter withdrawing his suit for demolition. The former had no 
ready money to pay to the plaintiff but his friend, defendant No. 
1, agreed to pay the plaintiff for him. ‘The plaintiff accepted that 
mode of payment and had his suit for demolition dismissed. The 
promissory note and the receipt were accordingly executed by 
defendant No. 1 in favour of the plaintiff. It is not disputed that 
they were executed on the day on which the suit for demolition was 
dismissed at the plaintiff’s instance. The net result of the trans- 
action was as if the plaintiff advanced Rs. 50 to defendant No. 1, 
who paid it back to the plaintiff in discharge of the obligation of 
defendant No. 2. The fact that no money was actually produced 
and changed hands will not alter the rights and obligations of the 
Parties arising from the arrangement. Notional payments of this 
kind have the same effect in law as payments in cash, if the parties 
agree to treat the transaction as if cash payment was made. In any 
case, there is nothing in a transaction like this which can attract the 
application of Section 92 of the Indian Evidence Act. 


The learned advocate for the applicant relied on Sri Rom v. 
Sobha Ram Gopal’. In that case, the defendant set up an oral 
agreement, said to have been entered into contemporaneously with 
the execution of the promissory note and inconsistent with it. 
It was held that such an oral agreement was not admissible in view 
of Section 92 of the Indian Evidence Act. In the case before me 
the circumstances are altogether different. The plaintiff’s suit is 
based on the promissory note and the receipt, which have been duly 
proved. All that can be said is that the consideration of the nature, 
mentioned in the promissory note and the receipt, did not pass; 
and if there had been no evidence before the court establishing 
consideration of a different kind proceeding from the plaintiff to 

120 A L. J. 315 
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defendant No. 1, the plaintiff’s suit might have been dismissed 
on the ground that the promissory note was without consideration. - 
The plaintiff does not seek to enforce any agreement not embodied 
in the promissory note and inconsistent with it. In view of all 
the facts having been disclosed the passing of consideration was not 
in doubt. For these reasons, I am of opinion that the argument, 
so far as it is based on Section 92 of the Indian Evidence Act, has 
no force. It is not contended that the promise to pay contained in 
the promissory note was without consideration. | 

The learned advocate for the applicant has strongly pressed 
upon me the contention that the rate of interest, namely, 2 per 
cent per mensem, is excessive. I do not think there is any justifi- 
cation for interfering with the decree of the lower court as regards 
interest. In transactions involving loans of small amounts such 
a rate of interest is not considerable in rural areas. The parties 
had probably considered that it was a short term loan and a com- 
paratively high rate of interest was not considered to be unreason- 
able in view of that fact. On the whole, I am satisfied that the 
learned Judge was right in decreeing the plaintiff’s claim with ~ 
interest at the stipulated rate. ee 

For the reasons stated above, this application for revision is 
dismissed with costs. 

Application dismissed 


ALMU SAH snp ANOTHER (Defendants) 
Versus 
KUNDAN SAH ano oTuHers (Plaintiffs) * 
Kusmaeun—Hindu—Sonless—Ancestral property—Whether competent 
to make a will of such property. 

A Hindu holding ancestral property and who has no sons 
is competent to make a will in respect of such property in 
Kumaun. 

SECOND APPEAL from a decree of F. D. Smweson Esoa., 
District Judge of Kumaun, confirming a decree of Panoprr 
Laxmi Durr Jost, Subordinate Judge of Chamoli, Garhwal. 

R. C. Ghatak and Ram Krishna Vaishnava for the appel- 
lant. 

Ram Nema Prasad, H. C. Mukerji and Lal Moban Banerji 
for the respondents. 

The judgment of the Court was delivered by 

RacHHPAL SINGH, J.—Some of the plaintiffs-respondents 
instituted a suit in the trial court against che defendants-appel- 
lants to obtain a declaration to the effect that a deed of gift 
executed by Musammat Bhaga on October 31, 1927 in favou 

. “S. A. 759 of 1930 
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of the defendants in respect of the property in suit was not 
binding on them after her death. Musammat Bhaga died dur- 
ing the pendency of the case and subsequently, when the case 
. was pending before the District Judge in appeal, a prayer was 
added for*possession of the property in suit. The lower appel- 
late court found that the plaintiffs and the defendants were 
the nearest reversioners of one Bala Sab. All the reversioners 
were not parties to the suit, but when the case was pending in 
the court of the learned District Judge he added certain per- 
sons plaintiffs. One of them was not even present; his nephew 
happened to be in court and made a statement that he had full 
authority to represent his uncle and on that ground the uncle 
was also made a party. The defendants had pleaded that Bala 
Sah had made a will in 1926 in the favour. ‘When the case 
came up before us we found that though the court below had 
made a reference to this will no evidence had been given in 
proof of it. On behalf of the plaintiffs it was urged before 
us that a custom obtained in Kumaun, to which division the 
parties belong, under which Bala Sah was incompetent to make 
a will. By our order dated February 21, 1932 we remitted 
two issues for findings to the lower appellate court. These 
were (1) whether the document alleged to have been executed 
by Bala Sah in April 1926 was in fact validly executed, and 
(2) whether in fact there is 2 custom prevalent in Kumaun, 
which deprives a Hindu without issue of the power to make a 
will of ancestral property. The’ learned District Judge has 
now submitted his findings on these two points. He has 
found that the will was validly executed by Bala Sah in favour 
of the defendant-appellants and there was no custom under 
which a Hindu residing in Kumaun, who had no issue and who 
had ancestral property was incompetent to make a will relating 
to such property. The respondents have filed objections to these 
findings. We have heard the learned counsel appearing in the 
case and are of opinion that the objections of the respondents 
have no force. Both the findings of the learned District Judge 
are of fact and they conclude the appeal. We may point out 
that according to the Mitakshara law, Bala Sah, who had no 
issue and who held property which he had inherited from his 
ancestors was perfectly competent to make a will in respect of 
that property. If a custom prevailed to the contrary under 
which he was incompetent to make a will, it was for the plain- 
tiffs to establish that custom. As the issue on this point has 
been decided against them by the learned District Judge they 
have no case. During the arguments a reference was made to 
Mr. Panna Lal’s book ‘Kumaun Local Customs’ and we there- 
fore think it necessary to make a few observations about it. 
Dealing with the general customs among Hindus Mr. Panna Lal 


1933 


ee 


ALMU SH 


1368 HIGH COURT [1933] 


in Section 40 at page $ says that 
A man can dispose of by will only his self-acquired property 
and not his ancestral property. 
As pointed out by the learned District Judge this statement - 


kipin Sarof customary law in Kumaun would at first sight make it 


Recbbpal 
Singh, J. 


appear that by these words Mr. Panna Lal meant that there 
was some modification of Mitakshara law as regards wills by 
Hindus residing in Kumaun; but when we look at Section 297 
of his book we find that such is not the case. In that section 
he says: l 
Under the Mitgkshara law a man has no power to deal with 
ancestral property by will Custom in Kumaun is in accord- 
ance with this law. It has been stated in the rule only to pre- 
vent any‘ misunderstanding or doubt. The sons, it has been 
shown, have no share or right in the property in their father’s 
lifetime and lest it should be argued from it that a father’s 
power to bequeath was also unfettered it has been considered 
advisable to -state the custom expressly. 


This clearly shows that the law relating to wills made by 
Hindus residing in Kumaun is exactly the same as that prevail- 
ing in these provinces (Mitakshara law). When Mr. Panna 
Lal in Section 40 says that a Hindu can dispose of by will only 
his self-acquired and not his ancestral property he is referring 
to the case of a Hindu father who is joint in estate with his 
sons and the joint family holds ancestral property. According 
to the customary law in Kumaun the sons have no share or 
right in the property in their father’s lifetime. What Mr. Panna 
Lal means to say is that where a Hindu is holding ancestral pro- 
perty and he has sons, then he cannot make a will in respect of 
that joint ancestral property. Rule 40 in his book has no re- 
ference and is not applicable to the case of a Hindu holding 
ancestral property and who has no issue at all. So it is wrong 
to argue that Mr. Panna Lal’s book is an authority for the pro- 
position that a Hindu holding ancestral property and who has 
no sons is incompetent to make a will in respect of such property 
in Kumaun. For these reasons we are of opinion that this 
appeal must succeed. We accordingly allow the appeal, set 
aside the decree passed by the court below and dismiss the suit 
of the plaintiffs with costs. 

Appeal allowed 
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M. H. FARUQI 
Versus 
MUNICIPAL BOARD, ALLAHABAD* 


Municipalities Act, Sec. 296—Rules 2 and 3 framed under Sec. 296 
—Failure to renew license for a car—Prosecution—W ben justified. 
If a person does not apply for the renewal of the license for 
his car, he clearly commits a breach of .R. 3 framed under 
Sec. 296 of the U. P. Municipalities Act and he can be prose- 
cuted for that breach by the Municipal Board. If he is prosecut- 
ed, then it is no defence to say that he was not aware that un- 
der the rules he had to make a fresh application for renewal 
nor can he say that the offence which had already been com- 
mitted ceased to be an offence simply because he applied for a 
license on receipt of a notice from the Board. 


CRIMINAL REVISION from an order of Panprr TEJ NARAIN 
MuLLA, Sessions Judge of Allahabad. 

Mukbter Abmad for the applicant. 

K. D. Malaviya for the opposite party. 

M. WaliullaS (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

RacHHPAL SINGH, J.—This is a revision application against 
the order of the learned Sessions Judge of Allahabad setting aside an 
order of the trial court awarding Rs. 100 as compensation to the 
applicant under Section 250 of the Criminal Procedure Code. 

Dr. Faruqi, the applicant, obtained a license for his motor 
from the Municipal Board, Allahabad. The period for which 
the licence was obtained ended on March 30, 1930. After 
this date Dr. Faruqi did not apply for the renewal of his licence. 
On November 2, 1931, about one year and nine months after 
the expiry of old licence, the Municipal Board sent him a notice 
inviting his attention to the fact that he was using his car with- 
out obtaining a licence and requesting him to make an applica- 
tion for a licence without any delay. In a letter dated Novem- 
ber 12, 1931, Dr. Faruqi acknowledged the receipt of the notice 
and expressed his willingness to apply for a licence. In that 
letter he enquired from the Municipal Board to let him know 
the exact amount of the tax which he was required to pay. The 
Municipal Board sent a reply dated December 12, 1931, in which 
Dr. Faruqi was asked to fill up a form which was sent along 
with the letter. On March 3, 1932, he sent a letter to the 
Board. In this form, he did not mention the period for which 
the licence was required and hence it was returned to him along 
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with a letter dated March 18, 1932. On the same date, 
Dr. Faruqi wrote a letter to the Municipal Board claiming a re- 
{und on the ground that he had been paying Rs. 72 as tax though 
according to rules he should have paid less. The Municipal Board 
acknowledged the receipt of this demand and informed him on 
March 24, 1932, that “matter was receiving the attention of the 
Executive Officer.” On March 30, 1932, Mr. Abbasi, the licen- 
cing offcer of the Municipal Board, fled a complaint in the 
court of the Joint Magistrate against Dr. Faruqi charging him 
with having committed a breach of Rule 2 framed under Section 
296 of the U. P. Municipalities Act by using his car without a 
licence. The learned Magistrate who tried the case held that 
the charge against Dr. Faruqi was not proved and that the case 
against him was “vexatious and malicious.” He called upon the 
Municipal Board to show cause why compensation should not 
be granted to the complainant and eventually awarded Rs. 100 as 
compensation to the applicant. Against this order, the Municipal 
Board preferred an appeal to the court of the learned Sessions 
Judge of Allahabad who set aside the order of the learned Magis- 
trate. He came to the conclusion that it was proved that the 
applicant had committed an offence under Rule 3 and the Muni- 
cipal Board was entitled to prosecute him for breach of chat 
rule and so it could not be said that the case was false and either 
vexatious or frivolous. The applicant has come to this Court 
in revision. 

In my opinion there is no ground for interfering with the 
order passed by the learned Sessions Judge. I agree with the 
view taken by him that the learned Magistrate was wrong in 
holding that the applicant bad not committed any breach of 
the rules. Rule 2 runs as-follows:— 

Every person who being in pessession of a vehicle liable to 
the tax, becomes resident in the Municipality, or being resident 
in the Municipality becomes possessed of a vehicle liable to 
the tax shall, within fifteen days of the date of the beginning 
of such residence or such possession, apply to the Executive 
Officer for a licence. The application shall state the number 
and description of vehicles and the period for which a licence 
is required. If the tax is not received along with the applica- 
tion, the Executive Officer shall cause a bill to be prepared 
and presented to the applicant and shall recover the tax in 
the manner provided by Chapter VI of the Act. 

Rule 3 says: 

A person to whom a licence has been granted shall, on or 
before the date on which the period of licence expires, make 
a fresh application for a new licence in the manner provided 
in the rule. ; a 

A person committing a breach of any of these two rules 
is punishable with a fine which may extend to Rs. 50. In the 
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case before me, it is not denied that the applicant kept a car 


without obtaining a licence for the period running from March 
31, 1930, to beginning of November, 1931. Rule 3 lays down 
that the person to whom a licence has been granted shall on or 
before the date on which the period of the licence expires make 
a fresh application. Under this Rule, it was the duty of the 
applicant to have applied for a fresh licence and as he failed to 
do so he clearly committed a breach of this rule. The charge 
against the applicant was that he had been keeping a motor car 
without obtaining a licence and that charge was perfectly true. 
The learned Sessions Judge is quite right in saying that the fact 
that the Board entered into correspondence with him and he 
applied for a licence cannot absolve him of the offence which 
he had already committed. The breach had already been com- 
mitted when the applicant kept a motor car without obtaining 
a licence for about one and a half year. His subsequent applica- 
tion for a licence, after the receipt of a notice from the Board, 
had not the effect of sweeping away past breach of the rule and 
therefore the Board was competent to prosecute him for having 
committed a breach of Rule 3. The learned counsel appearing 
for the applicant contended before me that as soon as the appli- 
cant applied for a licence on the receipt of the notice from the 
Board, Rule 3 ceased to have any application. I find myself un- 
able to agree with this contention. The breach had been com- 
mitted before the applicant was given a notice and I have no 
doubt in my mind that his application for a licence made after 
a breach of the rule had been committed did not absolve him 
from the offence which had already been committed. It should 
be borne in mind that the application for a licence which the 
applicant made after the receipt of a notice would be for a 
period running from the date of the application and not for 
prior period. If a person does not apply for the renewal of his 
licence, he clearly commits 2 breach of Rule 3. And for that 
breach he can be prosecuted if the Municipal Board so desircs. 
If he is prosecuted, then, it is no defence to say that he was not 
aware that under the rules he had to make a fresh application 
for a renewal. Nor can he say that the offence which had al- 
ready been committed ceased to be an offence simply because 
he applied for a licence later on. 

Another point taken by the learned counsel for the applicant 
was that the Municipal Board was not justified in launching a 
prosecution when it had assured the applicant. that his claim for 
a refund was “receiving attention.” I cannot agree with this 
contention. This had nothing to do with the past breach of 
Rule 3 which the applicant had already committed. 

It was urged in the grounds of revision that the learned 
Sessions Judge was not justified in recording a finding that the 
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applicant had committed a breach of Rule 3 after his acquittal 
by the trial court. I do not agree with this view. en a 
Magistrate discharges and acquits a person and is of opinion that 
the accusation against the accused was false and either frivolous 
or vexatious then he may take action under Section 250 of the 
Code of Criminal Procedure against the complainant and call up- 
on him to show cause why an order for compensation should 
not be made, When a notice is issued, then, the complainant is 
entitled to show that the complaint was not false and either 
vexatious or frivolous. When the case went in appeal, the lear- 
ned Sessions Judge was perfectly justified in giving a finding on 
this question. In my opinion, his finding that the case against 
the applicant was not false is correct and therefore no case has 
been made out for interfering with that finding in revision. 
The application is, therefore, dismissed. 

Application dismissed 


EMPEROR 
Versts 
RAGHO RAM* 
Penal Code, Sec. 477-A—Document prepared to conceal frond already 
committed—Offence under Sec. 477-A—When made out. 

If a document is prepared with the intention of concealing a 
fraud that had already been committed, and thus to enable the 
person who had made pel gain’ to retain the property that 
he had acquired by unlawful means, amounts to a false docu- 
ment and the person making the document is guilty of forgery 
and can be rightly convicted under Sec. 477-A of the Pénal 
Code. Q.-E. v. Saba pati, I. L. R. 11 Mad. 411, Lalit Mohan Serkar 
v. Q.-E., I. L. R 22 Cal. 313 and Emperor v. Balkrishna W antan 
Kulkarni, I. L. R. 37 Bom. 666 followed. Empress of India v. 
Jewanand, I. L. R. 5 All. 221 and Q.-E. v. Gidbari Lal, i. L. R. 

8 All. 653 dissented from. 
CRIMINAL APPEAL by the Local Government, from an order 
of R. K. Mrrrer Esq., Sessions Judge of Jaunpur. 


M. Waliullab (Assistant Government Advocate) for the 
Crown. 

Gopalji Mehrotra for the appellant. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is an appeal by the Local Govern- 
ment against the acquittal of Ragho Ram respondent of charges 
of falsification of accounts under Section 477-A of the Indian 
Penal Code. 

Ragho Ram was the goods clerk in charge of the goods office 
at Jaunpur E. I. Railway station. He misappropriated various 

*Cr. A. 501 of 1932 
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sums of money that were paid by consignees of goods on account 
of the freight of consignments. He was accordingly prosecuted 
under Section 409 of the Indian Penal Code for having committed 
criminal breach of trust with respect to three items and the learned 
Assistant Sessions Judge convicted him and sentenced him to rigor- 
ous imprisonment for three years and also to a fine of Rs. 500. 
The conviction and sentence were on appeal upheld by the learned 
Sessions Judge. Ragho Ram filed an application in revision in this 
Court against the appellate order of the learned Sessions Judge 
and we have today dismissed that application. 

Ragho Ram was separately tried under Section 477-A of the 
Indian Penal Code for having fraudulently falsified the delivery 
book with a view to cover the defalcations made by him. The 
evidence shows that when a consignment of goods was sent from 
any station to Jaunpur, an invoice was sent to Jaunpur contain- 
ing details of the consignment, and this invoice was copied into the 
left hand page of the delivery book in the goods office and after 





the delivery of the goods to the consignee the right hand page of 


the delivery book was also filed in. 

Sometimes through mistake it so happened that an invoice was 
copied in twice over in different places on the invoice side of the 
delivery book, and when the goods arrived and delivery was affected 
the relevant entry on the delivery side of the register was made as 
against one of the invoice entries. In such cases, the second invoice 
entry remained without any entries being made on the delivery 
side, and when the mistake of the double entry of the invoice was 
detected a note used to be made against the second invoice entry 
on the delivery'side, that the consignment had been twice accounted 
for and a refererice used to be made to the page and number of 
the first invoice entry. The method adopted by Ragho Ram for 
misappropriating the freight paid to him was as follows: In cases 
where two consignments of similar goods were received he mis- 
- appropriated the freight of one consignment and altered the details 
on the invoice side of the entry relating to that consignment in 
such a manner as to make it appear that the consignment was the 
same as another consignment whose freight was duly credited, and 
an entry used to be made by him on the delivery side against the 
invoice relating to the consignment, the freight of which had been 
misappropriated by him, that it had been twice accounted for. 

The learned Assistant Sessions Judge held that it was satis- 
factorily proved that Ragho Ram falsified the delivery book and 
accordingly convicted him under Section 477-A of the Indian 
Penal Code and sentenced him to rigorous imprisonment for a term 
of three years as well as to a fine of Rs. 500 and in default of 

yment of fine, to six months’ simple imprisonment. But as 
Ragho Ram had been sentenced to the same period of imprisonment 
in the case under Section 409 of the Indian Penal Code he ordered 
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the-sentences of imprisonment in both the cases to run concurrently. 
The learned Sessions Judge on appeal agreed to the finding of the 
learned Assistant Sessions Judge that the false entries in question 
were made by Ragho Ram, but relying on the decision of this 
Court in Sbuja-ųd-din Abmad v, Emperor’, held that as Ragho 
Ram falsified the delivery book not with the intention of causing 
any wrongful gain or wrongful loss, or defrauding any one, but 


' with the intention of screening his past guilt, he could not legally 


be convicted under Section 477-A of the Indian Penal Code. He 
accordingly acquitted Ragho Ram. 

In the reported case one Shuja-ud-din who was a liquidation 
clerk was tried under Section 408 of the Indian Penal Code for 
having committed criminal breach of trust with respect to various 
sums of money received by him in the course of his duty from 
different persons, which sums he ought to have deposited in the 
bank, and was also separately tried under Section 477A of the 
Indian Penal Code for making false entries in the accounts main- 
tained by him in the discharge of the duties entrusted to him as 


` Liquidation clerk. He was convicted under both the sections by 


the learned Sessions Judge but on appeal a learned Judge of this 
Court acquitted him of the charge under Section 477-A of the - 
Indian Penal Code. On the ground that the object with which 
the false entries were made by Shuja-ud-din “was not to defraud 
any one by making the false entries but it was in themain to save 
himself from the consequences of defalcations.” In support of 
this view the learned Judge relied on the decisions of this Court 
reported as Empress of India v. Jiwanand? and Queen-Empress v. 
Girdberi Lal.’ In those cases it was held by this Court that when 
a clerk, who had committed criminal breach of trust, subsequently 
made false entries in an account book, with the intention of con- 
cealing the criminal breach of trust committed by him, he could 
not be convicted of the offence of forgery under Section 465 of 
the Indian Penal Code. In the case of Empress of India vw. Jiwa- 
nand the learned Judge after referring to the definition of “forgery” 
in Section 463 of the Indian Penal Code observed that in order 
to constitute the offence of forgery a “dishonest” or “fraudulent” 
intent is absolutely essential. He then referred to the definition of 
the word “‘dishonestly” in Section 24 and of the word “‘fraudulent- 
ly” in Section 25 of the Indian Penal Code and formulated the 
question for decision in the following words: 

Did the prisoner intend to cause wrongful loss or wrongful 

gain to any person, or did he intend to defraud any one? 
He answered the question in the negative on the ground that 
it is clear that intention, ex necessitate ret, relates to some future 
occurrence and not to the past. It cannot be said when wrongful 
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loss or wrongful gain has already been caused, or a person. has 
already defrauded, anything can be subsequently done which could 
be dictated with the intention to cause that which has already 
occurred. 

The case of Empress of India v. Jiwanand was followed in the 
decision in Queen-Empress v. Girdbarilal referred to above. These 
cases are undoubtedly authorities for the proposition that if a per- 
son, with the intention to conceal a fraud which had been pre- 
viously committed by him, makes or alters a document, he cannot 
be said to have acted “‘dishonestly” within the meaning of Section 
24 or to have acted “fraudulently” within the meaning of Section 
25 of the Indian Penal Code. To the same effect are the decisions 
of this Court in the Queen v. Lal Gumul* and Queen v. Jagesbur 
Pershad®, 

We are unable to agree to the decisions of this Court to which 
reference has been made above. It is true that in order to consti- 
tute the offence of forgery as defined by Section 463 of the Indian 
-~ Penal Code it is essential that a “false document” should have been 
made as explained by Section 464 of the Indian Penal Code. In 
other words, an act which is said to constitute forgery must amount 
to making a false document within the meaning of Section 464 
and as in Section 464 the words “‘dishonestly or fraudulently” 
occur a document can not be a “false document” unless it is pre- 
pared with a dishonest or fraudulent intent. 

Section 23 of the Code defines “wrongful gain”, “wrongful 
loss” and “gaining wrongfully; losing wrongfully.” The next 
Section 24 provides that 

whoever does anything with the intention of causing wrongful 
gain to one person or wrongful loss to another is said to do that 
thing. dishonestly. 

Section 25 provides that 

a person is said to do a thing fraudulently if he does that thing 

with intent to defraud, but not otherwise. 
It is manifest therefore that in order to constitute the offence of 
forgery a document should have been made either with the inten- 
tion of causing wrongful gain or wrongful loss or with intent to 
defraud some person. But there is nothing in the Code to justify 
the assumption that the intention to cause wrongful gain or wrong- 
ful loss, or the intent to defraud, contemplated by Sections 24 and 
25 of the Code has reference to some future occurrence and not 
to the past. If the intention with which a false document 1s 
made is to conceal a fraudulent or dishonest act which had been 
previously committed, we fail to appreciate how that intention 
could be other than an intention to commit fraud. The conceal- 
ment of an already committed fraud is a fraud. 

The terms “fraud” and “defraud” are not defined in the Code. 

t [1870] N. W. P. H. C. R. 11 [1874] N. W. P.H. C R. 56 
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Sir James Fitz James Stephen in his History of the Criminal Law 

of England, Volume D, page 121; observes that 
whenever the words ‘fraud’ or ‘intent to defraud’ or ‘fraudulently’ 
occur in the definition of a crime, two elements at least are essen- 
tial to the commission of the crime; namely, first, deceit or an 
intention to deceive, or in some cases mere secrecy; and secondly, 
either actual injury or possible injury, or an intent to expose some 
person either to actual injury or to a risk of possible injury by 
means of that deceit or secrecy. 

“This intent,” he adds, 

is very seldom the only or the principal intention entertained by 
the fraudulent person, whose principal object in nearly every case 
is his own advantage. * * * A practically conclusive test as 
to the fraudulent character of a deception for criminal purposes 
is this: Did the author of the deceit derive any advantage from 
it which could not have been had if the truth had been known? 
If so, it is hardly possible that the advantage should not have had 
an equivalent in loss or risk of loss to some one else, and if so,-there 
was fraud. 

Where, therefore, there is an intention to obtain an advantage 
by deceit there is fraud and if a document is fabricated with such 
intent, it is forgery. A man who deliberately makes a false docu- 
ment in order to conceal a fraud already committed by him is un- 
doubtedly acting with intent to commit fraud, as by making the 
false document he intends the party concerned to believe that no 
fraud had been committed. It requires no argument to demons- 
trate that steps taken and devices adopted with a view to prevent 
persons already deirauded from ascertaining that fraud had been 
perpetrated on them and thus to enable the person who practised the 
fraud to retain the illicit gain which he secured by the fraud amount 
to the commission of a fraud. An act that is calculated to con- 
ceal fraud already committed and to make the party defrauded 
believe that no fraud had been committed is a fraudulent act and 
the person responsible for the act acts fraudulently within the 
meaning of Section 25 of the’Code. Further it is provided by 
Section 23 of the Code that 

a person is said to gain wrongfully when such person retains 
. wrongfully as well as when such person acquires wrongfully. 
A document that is made with the intention of concealing a dis- 
bonest act already committed is made “dishonestly” within the 
meaning of Section 24 as it facilitates the retention of the wrongful 
gain already made. We hold, therefore, that if a document is 
prepared with the intention of concealing a fraud that had already 
been committed, and thus to enable the person who had made 
“wrongful gain” to retain the property that he had acquired by 
unlawful means, amounts to a false document and the person 
making the document is guilty of forgery. The view that we take 
is in consonance with the decision of the Madras High Court in 
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Queen-Empress v. Sabapati, the decisions of the Calcutta High 
Court in Lolit Moben Sarkar v. Queen-Empress’ and Emperor v. 
Rash Bebari Das? and the decision of the Bombay High Court in 
Emperor v. Balkrishna Waman Kulkarns’. 

The respondent before us was charged under Section 477-A 
of the Indian Penal Code. That section was introduced in the 
Code for the first time by Act IN of 1895. It is worthy of note 
that the word “dishonestly”’ does not occur in that section and all 
that is necessary to bring an accused person within the purview 
of that section is that he should have altered or falsified etc., any 
book, paper etc., “wilfully and with intent to defraud.” It can- 
not be doubted for a moment that the falsification of the delivery 
book by the respondent was with a view to conceal the misappro- 
priations made by him and thus to enable him to retain the amount 
misappropriated by him. It follows, therefore, that he by the 
falsification of accounts intended to and did derive an advantage 

for some time which he could not have derived if the books had 
not been falsified. ‘There is, therefore, no escape from the con- 
clusion that the falsification of the delivery book by the respondent 
was with intent to defraud and he was rightly convicted under 
Section 477-A of the Indian Penal Code by the learned Assistant 
Sessions Judge. We accordingly allow this appeal, set aside the 
order of acquittal passed by the learned Sessions Judge and restore 
the order passed by the learned Assistant Sessions Judge. The 
accused shall be deemed to have been serving the sentence of im- 
prisonment passed on him in the present case concurrently with 
the sentence of imprisonment passed on him on January 29, 1932, 

in sessions case No. 32 of 1931. 
Appeal allowed 


R. 11 Mad. 411. TLL R 22 Cel. 313 
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RAGHUNATH AND OTHERS 
versus 
EMPEROR* 

Criminal Procedure Code, Sec. 423—Accused charged under Secs. 304 
end 147 of Penal Code—Comviction under Sec. 304 only—High 
Court can convict under Sec. 147 also in appeal under Sec. 423. 

Accused were expressly charged under Secs. 304 and 147 of 
the Penal Code but the Sessions Judge convicted them under 


` Sec. 304 only. He was of opinion that the accused were guilty - 


of rioting and that the killing of the deceased and the injuring 
of certain other villagers were incidents in the course of the 
riot and that the accused were jointly responsible because the 
offences were committed by certain members of the riotous 
assembly and were likely to be committed in the prosecution of 
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their common object. Held, in an appeal under Sec. 423 of the 
Cr. P. C., it is open to the High Court to convict the accused 
under Sec. 147 imasmuch as there was no acquittal under Sec. 
147 but merely an omission to record a conviction under that 
section. 

Queen-Empress v. Jebenulle, I. L. R. 23 Cal. 975 and Emperor 
v. Serdar, I. L. R. 34 All. 115 relied on. 

The Privy Council ryling in Kishen Singh v. Emperor, I. L. R. 
50 All. 722 does not interpret the powers of an appellate court 
under Sec. 423 of the Cr. P. C. but interprets the revisional 
powers of the High Court under Sec. 439 of the same Code. 


CRIMINAL APPEAL from an order of D. C. Hunter Esq., 
Sessions Judge of Moradabad. 


Sankar Saran (Government Pleader) for the Crown. 

K. O. Cerleton and Kumuda Prasad for the appellants. 

The judgment of the Court was delivered by 

Kine, J.—This is an appeal by Raghunath and six other per- 
sons who have been convicted under Section 304 of the Indian 
Penal Code. Two of the appellants, Kishan Sarup and Bishan 
Sarup, have been sentenced to eight years rigorous imprisonment 
and the rest to six years. The case for the prosecution, briefly, was 
that on May 7, 1932, Kishan Sarup and Bishan Saru (who are 
zamindars and residents of Kanth) came with a n r of men 
about thirteen or fourteen in all to the village of Qasimpur, which 
is about one mile from Kanth, for the purpose of collecting subs- 
criptions. They intended to collect es eae for the defence 
of one Raghunath who was under trial before a Magistrate. ‘The 
party came armed with spears and lathis. On fees at Qasimpur 
they called for the Padhan named Girdhari, but he was not in the 
village. His brother Kanhaiya was then sent for and Kishan Sarup 
and Bishan Sarup demanded Rs.15 from him as subscription to- 
wards Raghunath’s defence fund. Kanhaiya Lal raised objections 
to paying the subscription and tried to go back into his house but 
he was followed up with abuse and Kishan Sarup struck him with 
a lathi. He fell down and shouted for help whereupon Bishan 
Sarup ran him through with a spear. This gave rise to a general 
fight between the villagers and the visiting party. Blows were 
given and received by both sides and after some fighting the visit- 
ing party left the village. Kanhaiya was taken to the Kanth 
hospital where he died the same day. The chaukidar made a report 


.at the police station that evening upon information given to him 


by Ballu the nephew of Kanhaiya. In the report all the appellants 
are mentioned as being among the rioters who killed Kanhaiya and 
injured certain other persons. 

The facts of the riot are sworn to by a number of witnesses, 
some of whom were unquestionably in the fight as they themselves 
received injuries. Such witnesses are Genda, Imrat, Bhup and 
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Mohan. They and the other persons who swear to having seen Canawar 
or to having taken part in the fight, all give very much the same — 
account. They all testify that the appellants were among the P? 
party who came under the leadership of Kishan Sarup and Bishan Raonomarn 
Sarup to the village of Qasimpur for the purpose of collecting v 
subscriptions and when Kanhaiya refused to give the subscription *“?™*°* 
demanded he was beaten by Kishan Sarup and stabbed with a spear King, J 
by Bishan Sarup and that this started the fight between the villagers 
and the party of Kishan Sarup. 

The learned Sessions Judge has found that it is not clearly 
proved that Kishan Sarup is the man who struck the first blow 
upon Kanhaiya, which gave rise to the subsequent fight. As a 
matter of fact, the medical evidence shows that there were no marks 
of lathi blows upon the person of Kanhaiya. He was killed by a 
spear thrust. The Sessions Judge also finds it doubttul es E 
Bishan Sarup was the man who killed Kanhaiya with the spear. 
He finds that undoubtedly the appellants were all among the party 
which came to the village for demanding subscriptions and that 
they were armed, some with lathis and others with spears, and that 
their common object was to extort subscriptions by show of force 
and by use of force if necessary. He further finds that on account 
of Kanhaiya’s resistance to the demand for subscriptions some 
violence was used by the accused but it cannot be said by which 
individuals among them, and this started a general fight between 
the accused and the villagers in the course of which Kanhaiya was 
killed by one of the accused with a spear thrust, and several other 
villagers were more or less seriously injured. ‘The learned Sessions 
Judge does not find that the account given by the witnesses, namely, 
that Bishan Sarup is the man who struck the -blow with the : 
is definitely false. He finds indeed that Bishan Sarup pee Sk 
was the man who was responsible for this spear thrust but he 
thinks that in view of the language used in the first information 
report, there is some doubt whether Bishan Sarup was specially and 
individually responsible for the mortal wound upon Kanhaiya Lal. 


The defence consisted of pleas of alibi. Kishan Sarup and 
Bishan Sarup alleged that they ae been falsely implicated owing 
to the hostility of Mahabir Singh, a brother of Mst. Shib Dei who 
is the zamindar of the site of Qasimpur village. Undoubtedly 
hostility has been shown to exist between Mahabir Singh and 
Kishan Sarup and Bishan Sarup, because we find that Kishan Sarup 
has actually been bound over to keep the peace, less than a year 
before this occurrence, upon the complaint of Mahabir Singh. ‘The 
learned Sessions Judge has given due weight to the proved hostility 
between Mahabir Singh and the two principal appellants Kishan 
Sarup and Bishan Sarup but has come to the conclusion that these 
two appellants undoubtedly did take part in the riot and were 
indeed the leaders of it. He finds that these two appellants had 








© 
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been named before Mahabir Singh-could have had any hand in 
concocting a false case against them. The eye-witnesses are not said 
to have any personal animosity against these two appellants and 
if they are falsely implicating them it is only because they may 


be to some extent under the influence of Mahabir Singh. We have 


carefully considered the evidence and the arguments which have 
been advanced on behalf of these two appellants by Mr. Kumuda . 
Prasad, but we have no hesitation in agreeing with the trial court. 
that the two appellants were among the rioters and were the 
leaders. 

The other five appellants have not been shown to be connected 
with Kishan Sarup and Bishan Sarup; so it is not clear why they 
should have gone to Qasimpur along with those two persons for 
the purpose of extorting subscriptions. On the other hand, no 
enmity is alleged between the prosecution. witnesses and any of 
these five appellants such as might induce the witnesses to name 
or identify T rsons falsely. We are satisfied that these five 
appellants also did take part in the fight. 

A question of law has been raised,on the basis of the fact that 
the appellants have been convicted under Section 304 of the Indian 
P Code only, and have not been convicted under Section 147 
of the Indian Penal Code. The ar t is that as the appellants 
were expressly charged with an offence under Section 147 of the 
Indian Penal Code and have not been convicted' of that offence, 
it must be assumed that they have been acquitted of the offence of 
rioting. As they have been acquitted of the offence of rioting, 
Section 149 Indian Penal Code cannot be invoked for the purpose 
of establishing the joint responsibility of all the appellants for 
having ca the death of Kanhaiya. The appellants moreover 
cannot be held jointly responsible under Section 34 of the Indian 
Penal Code, as the finding is that they had no common intention 
of killing Kanhaiya. As none of the appellants have been found 
individually responsible for causing aiya’s death, their learned 
advocate claims that they are all entitled to an acquittal 

It appears to us that the learned Sessions Judge’s finding is 
perfectly clear to the effect that the accused did become m rs 
of an unlawful assembly and that certain members of that assembly 
did use force and violence in prosecution of their common object, 
which was to extort subscriptions by force, and therefore they 
were all guilty of rioting. The learned Sessions Judge sums up 
his findings briefly as fellows: 

I have no doubt what happened. Kishan Sarup, Bishan Sarup, 
and a large body of retainers, the whole party armed with 
lathis and spears, appeared in Qasimpur and demanded subscrip- 
tions for Raghunath. They were refused and there was a fight. 
Kanhaiya was killed in the course of the fight, probably by 
Bishan Sarup, and that probably finished the fight. 

He further observes: 
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Of course these people did not come to the village intending 
to murder Kanhaiya Lal or any body else. But they did come 
in considerable force and heavily armed, intending thereby to 
extract subscriptions from people who might not be moved by 
mere persuasion. I cannot assume that they faled to realise 
that resistance might be met with, and I cannot assume that 
they intended their armament for mere display, not for use if 
occasion called. Exactly how the fighting started I cannot say. 
But when a gang of armed men came to a village to levy money 

and a fight starts, it is absurd `for them to suggest that they are 

using these arms in self-defence. And people armed with lathis 
who go to support others armed with spears must be supposed 
to realise that in the confusion of a fight their companions’ spears 
may inflict mortal injury, even though there be no positive desire 
of any single person to cause death. 

“This language is only consistent with the view that the 
accused were guilty of rioting and that the killing of Kanhaiya 
2nd the injuring of certain other villagers were incidents in ae 
course of the riot and that the accused were jointly responsible, 
because the offences were committed by certain members of the 
riotous assembly, and were likely to be committed in the prosecu- 
tion of their common object. 

In such circumstances it is doubtful whether it could be held 
that the accused had by necessary implication been acquitted of 
the charge of rioting. For the appellants great reliance is placed 
upon the observations of their TAR of de Privy Council in the 
case of Kishen Singh v. King-Emperor’. In that case an accused 
person was charged under Section 302 and was convicted under 
Section 304 of the Indian Penal Code. The Local Government 
aes to the High Court in revision and the High Court accepted 

e application and directed that the conviction of the accused 
should be altered to a conviction under Section 302 Indian Penal 
Code and sentenced the accused to death. Their Lordships of the 
Privy Council held that the accused must be deemed to have been 
acquitted in the sessions court of the charge of murder, and that 
the order of the High Court resulted in altering the finding of 
acquittal to one of conviction, and that therefore the order was 
contrary to law. 

In our opinion the present case can be distinguished upon the 
facts. In the case of Kishan Singh the accused had been charged 
with murder, and the trial court, in convicting him under Section 
504 of the Indian Penal Code, must be held to have acquitted him 
of the charge of murder by necessary implication even if it did not 
expressly record an acquittal under Section 302. The learned 
Sessions Judge must have applied his mind to the question whether 
the accused was guilty of an offence under Section 302 of the 
Indian Penal Code and must have come to the conclusion that he 


was not guilty of such an offence. In such a case no doubt it 
*L L R. 50 AIL 722 
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must be assumed that the trial court had acquitted the accused of 
the offence under Section 302 of the Indian Penal Code. 

The facts of tbis case are quite different. It is true that the 
learned Sessions Judge convicted the accused under Section 304 
cnly. He made no mention in his judgment, from beginning to 
end, of the other charges upon which the accused were being tried. 
But the whole trend of his judgment, as we have already shown, 
was that the accused were guilty of rioting. We think it would . 
be wrong to hold that the accused had by necegsary implication 
been acquitted of the offence under Section 147 of the Indian 
Penal Code. The real fact seems to be that the learned Sessions 
Judge directed his attention exclusively to the principal charge 
under Section 304 and failed to pay any attention to the charges 
of minor offences under Sections 147 and 326. His findings 
amounted to a conviction under Section 147 as well as under Section 
304. He merely omitted, probably by an oversight, to record a 
conviction under Section 147 also. On this ground alone we think 
that this case can be distinguished from Kishan Singh's case. 

Another reason why the ruling in Kishen Singh’s case cannot 
be applied is that ih that case the High Court were acting in 
exercise of their revisional powers under Section 439 of the Code 
of Criminal Procedure. Their Lordships held that in exercise of 
revisional powers the High Court could not convert a finding of 
acquittal into a finding of conviction. There is no question in the 
present case of convicting the accused of the offence under Section 
302 of the Indian Penal Code after they have been acquitted of 
that offence. Nor are we sitting as a court of revision. We are 
sitting as a court of appeal, the accused having appealed against 
their conviction under Section 304 of the Indian Penal Code and 
the powers exercisable by us are powers under Section 423 of the 
Code of Criminal Procedure. Under that section the High Court 
is entitled to alter the finding while maintaining the sentence. 
The question is whether the conviction under Section 304 can 
be altered into a conviction under Section 304 read with Section 
149 of the Indian Penal Code although the learned Sessions Judge 
has not recorded any conviction under Section 147 and therefore 
might possibly be deemed to have acquitted the accused of that 
charge. On the merits we find it clearly proved that the appel- 
lants were guilty of rioting; and that, as mortal injuries were 
likely to be caused in the prosecution of their common object, 
they were also guilty of an offence under Section 304 read with 
Section 149 of the Indian Penal Code. 

Numerous: authorities have been cited which show. that the 
trend of judicial opinion is in favour of the view for which the 
learned Government Pleader contends. He maintains that under 
Section 423 of the Code of Criminal Procedure it is open to the 
High Court to convict under Section 147, although the trial court 
may have expressly acquitted the accused under that section, or 
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may have merely failed to record an order either of conviction or 
of acquittal under that section. In support of this contention 
the following authorities have been cited: Queen Empress v. 
Jabanulle’. In that case it was held that the appellate court can 
under the provisions of Section 423 of the Code of Criminal Pro- 
cedure in an appeal from a conviction, alter the finding of the 
lower court and find the appellant guilty of an offence of which 
he was acquitted by that court. That was a case of converting 
an express acquittal into a conviction and their Lordships of the 
Calcutta High Court held that such a course was open to the Hi 
Court under Section 423 of the Code of Criminal Procedure. e 
ruling goes further than is necessary for the purpose of the present 
case where there is no express acquittal under Section 147 but 
merely an omission to record a conviction under that section. 
This ruling was followed by a single Judge of this Court in 
Emperor v. Sardar’, Here it was held that an appellate court can 
under Section 423 of the Criminal Procedure Code in an appeal 
from a conviction alter the finding of the lower court and find 
the appellant guilty of an offence of which the lower court has 
_ declined to convict him. The same view was taken by the Madras 
High Court in Golle Hanumappe v. Essperor* and agai a single 
Judge of this Court in Tonk Prasad v. Emba The whole 
trend of authorities is in one direction and not a single case has 
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been cited before us in which a dissentient view has been ee via 
Ss case ' 


In our opinion the Privy Council ruling in Kishen Sing 

does not shake the authority of the rulings cited as it does not 
interpret the powers of an appellate court under Section 423 of 
the Code of Criminal Procedure but interprets the revisional 
powers of the High Court under Section 439 of the same Code. 

Following these authorities therefore we hold that we are en- 
titled to alter the conviction under Section 304 to a conviction 
under Section 304 read with Section 149 of the Indian Penal Code. 
We accordingly do so. 

We think it unnecessary to record a formal conviction and 
to pass 2 concurrent sentence under Section 147 of the Indian 
Penal Code. 

' As regards the sentences we think that the sentences passed 
upon Kishan Sarup and Bishan Sarup of eight years rigorous im- 
risonment are not excessive. These two were clearly the ring- 
eee They were influential men and they were trying to extort 
subscriptions by force from certain villagers. They must have 
known that such objectionable and forcible methods would be 
likely to result in fighting and serious bodily injuries. We there- 
fore dismiss their appeals. 
As regards the other ‘five appellants we think that the senten 


are somewhat unnecessarily severe because they had no personal . 


70 L. R. 23 Cal 975 "L L. R. 34 AIL 115 
tL LR. 35 Mad. 243 #96 L CG 213 


1384 HIGH COURT [1933] 


Canas interest in collecting these subscriptions and they must have come 
Ts, 2s mere retainers of the two principal accused and were no doubt 
"acting under their influence and orders. Moreover, the prosecu- 

RacHUNATH tion evidence does not show that they personally committed any 
et specific acts of violence. We therefore maintain the convictions 
—— of these five appellants but reduce the sentences from six years to 

Keng, J. three years rigorous imprisonment. 

If any of the appellants have been released on bail they must 


surrender and serve out their sentences. 





CIL 
—— SUNDAR DEVT (Plaintiff) 
1933 eee 
Apr 11 DATTA TRAYA NARHAR REGE AND ANOTHER 
(Defendants) * 


are Civil Procedure Code, Sec. 132—Personal attendance’—Meaning of— 

Rice Sec. 132, Cl. 1 end Or. 10, R. 3—Pardenashin lady—Cennot be 

Swan, J. compelled to attend court—Frand by pardenashin lady examined on 
commission bebind perdab—Court cen reject evidence but not com- 
pel attendance. 

The words “personal appearance” used in Sec. 132 C. P. C. 
mean “personal attendance”. Vellei Nachier v. A. K. R. M. M. 
M. Chetty, 86 I. C. 513 relied on. Re Bilasory Serowgee, I. L. R. 
S56 Cal. 865 dissented from. 

A court has no power to insist that a pardanashin lady must 
attend and give evidence in court. It is the right of a pardanashin 
lady to refuse to attend the court and to say that if she is to be 
examined her statement should be taken on commission. Under 
the provisions of Sec. 132, CL 1 C. P. C. she cannot be compelled 
to attend the court either as a party or a witness, Á 

Or. 5, R. 3 C. P. C. is confined to those cases in which the 
court, before issues are framed, desires, for some reason, the 
personal attendance of a party. Nor can a court, acting under 
R. 3, Or. 5 C. P. C. compel the attendance of a party who is 


Under the provisions of R. 4, Or. 10 C. P. C. the court cannot 
insist on the personal attendance of a party who is a pardanashin 


party. | 
Where a fraud by a, pardanashin lady examined on commission 
behind the pardah is established, the court has the discretion to 
exclude her evidence. But there is no justification for the court 
to insist on her attendance in court. | 
FIRST APPEAL from a decree of Basu Hart Har Prasap, 
Subordinate Judge of Jaunpur. 
A. Senyal for the appellant. 
N. U. A. Siddiqi a Kedar Nath Sinha for the respondents. 


1 
The following judgments were delivered:— 
nea RACHEPAL SINGH, J.—This is a plaintiff's appeal arising out 
*F, A. 433 of 1929 
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of a suit which she instituted against the defendants Nos. 1 and 2 
in the court of the Subordinate Judge of Jaunpur and which has 
been dismissed. 

The plaintiff in this case is one Mst. Sundar Devi. Datta Traya 
Narhar Rege, defendant No. 1 is a solicitor practising in Bombay. 
According to the plaintiff, Permeshwar Din defendant No. 2 is an 
agent of the defendant No. 1. 


On November 23, 1927, the defendant No. 1 obtained a 
decree from the Bombay High Court for 2 sum of money against 
Mst. Sundar Devi plaintiff. The plaintiff, who resides in Benares, 
instituted a suit against the two defendants in the court of the 
Subordinate Judge of Jaunpur to obtain a declaration to the effect 
. that the aforesaid decree, for the reasons given in her plaint, was 
not binding upon her. After the issues had been settled in the 
case, a commission was issued for recording the evidence of the 
plaintiff and one Mst. Lakhpati at Benares. The statement of the 
plaintiff was recorded. While Mst. Lakhpati was being examined 
it was suspected by the counsel for the defendants that there was 
some one else with Mst. Lakhpati Devi behind the parda, who was 
tutoring her. This suspicion of the defendants’ counsel was 
brought to the notice of the commissioner. The commissioner 
went behind the parda and found one person ascending the stair 
case near the spot where Mst. Lakhpati had been sitting. The 
defendants’ counsel stopped further cross-examination of Mst. 
Lakhpati and made a written application to the commissioner to 
report the matter to the court. This application was made on 
September 22, 1928 and is printed at pages 4 and 5 of the supple- 
mentary paper book. The commissioner sent the record to the 
court, 


On November 20, 1928, the defendants made an application 
to the court mentioning the above mentioned facts and praying 
that they should “be given an opportunity to further cross-examine 
not only Mst. Lakhpati but also the plaintiff. They asked the 
court to order that both the plaintiff and Mst. Lakhpati should 
present themselves in Jaunpur where they might be further examin- 
ed in parda either in court or some other suitable place. 

The court directed the plaintiff to file written objections by 
November 29, 1928. No objections were filed on behalf of the 
plaintiff. But it may be pointed out that on November 11, 1928, 
after the commissioner had returned the commission, the plaintiff 
had made a petition to the court. In that petition, while denying 
the allegations of the defendants that there had been any tutoring 
of Mst. Lakhpati behind the parda, she expressed her readiness to 
tender Mst. Lakhpati for further cross-examination if so ordered. 
The case was taken up by the court on December 12, 1928. The 
court ordered the defendants “to suggest a date and place in Jaun- 
pur town on which the two witnesses mentioned in application 
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No. 201 shall be re-cross-examined”. After this, the case was 
again taken up on December 18, 1928. The court’s order is 
“Mr. Asharfi Lal for the plaintiff wants time to inform the court 
as to which date will suit the plaintiff, Mst. Sundar Devi for her 
appearance at Jaunpur for further cross-examination. Fix 2-1-29”. 
The case was taken up again on January 2, 1929. On this date, 
the pleader for the plaintiff informed the court that he had no 
instructions from the plaintiff who was not present. One San- 
Katha Prasad filed an application on behalf of the plaintiff asking 


‘for time. The Subordinate Judge directed the plaintiff to attend 


the court on January 5, 1929. In its order, he stated as follows:— 
The conduct of the plaintiff as reported by the Commissioner is 

highly objectionable. ‘The only course open is now to direct the _ 
plaintiff, Mst. Sunder Deyi, to attend in person on the Sth instant 

when she will be questioned about the case on the points raised 

by the defendants. Further orders shall be made on that date. 

In case of non-appearance she will bear the legal consequences. 

On Jauuary 5, 1929, the plaintiff did not appear. The learn- 
ed Subordinate Judge dismissed the suit. ‘The court below in 
its judgment says that “as she had not entered appearance as 
directed, the suit is dismissed for default of prosecution with costs”. 
The present appeal has been preferred by the plaintiff against this 
order of dismissal of her suit. 

I am of opinion that the order of the learned Subordinate 
Judge is wrong and cannot be sustained. Section 132 of the 
Code of Civil Procedure lays down that women, who, according 
to the customs and manners of the country ought not to be com- 
pelled to appear in public, shall be exempt from personal attendance 
in court. The exemption from personal appearance under this 
Section is a right which no court has power to refuse, and applies 
to the parties as well as witnesses. In 2 Madras case reported in 
Vellai Nachiar v. A. K. R. M. M. M. Chetty it was held that the 
Jower court was clearly wrong in seeking to compel the personal 
attendance in court of a pardahnashin lady. I may say here that 
in a Calcutta case reported in Re Bilasory Serowgee’ a single Judge 
of that court took the view that the word “appearance” means 
that a pardahnashin lady shall not be compelled to come forth 
into view or to become visible to the public gaze and that the 
court, therefore, has powers to order a pardahnashin lady to give 
evidence in court provided she is not compelled to become visible 
to the public gaze. With all possible respects to the opinion of 
the learned Judge, I am of opinion that the view taken by him 
is not correct. ‘The words used in Section 132 of the Code of 
Civil Procedure are that women, who, according to the customs 
and manners of the country, ought not to be compelled to appear 
in public shall be exempt from personal attendance in court. The 
words “ought not to be compelled to appear in public” are im- 
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portant. If a pardabnashin lady observing strict parda is ordered = crm 
to attend the court, it means that she is “compelled to appear 
in public”. Her face may be covered or she may be wearing a P? 
burka but all the same she is compelled to appear in public if she sunvax Devi 
is ordered to attend the court. ‘This is against the spirit of Section r 
132 of the Code of Civil Procedure. In families in which ladies OE 
observe strict parda, it is considered most objectionable for them 
to appear in public even with their faces covered. I am of opinion 
that the words “personal appearance” used in Section 132 mean 
“personal attendance”. In this connection we may look to 
Rule 1, Order XXVI of the Code of Civil Procedure which em- 
powers a court to issue commission for the examination of witnesses 
who are exempted under this Code from attending the court. 
Among those so exempted are women, who, according to the 
customs and manners of the country, ought not to be compelled 
to appear in public. A court has no power to insist that a pardah- 
in lady must attend and give evidence in court. It is the 
right of a pardahnashin lady to refuse to attend the court and to 
say that if she is to be examined, her statement should be taken 
on commission. If the view taken by the Calcutta High Court 
in the aforesaid case were correct, Rule 1, Order XXVI of the 
Code of Civil Procedure would become useless. I hold that the 
correct view is that under the provisions of Section 132, Clause 
1 of the Code of Civil Procedure, a pardahnashin lady cannot be 
compelled to attend the court either as a party or as a witness. I, 
therefore, decide that the learned Subordinate Judge acted wrongly 
in going against the provisions of Section 132 of the Code of 
Civil Procedure in insisting on the personal attendance of the 
plaintiff in court. 

It was urged by the learned counsel appearing for the defen- 
dants that the court had the power to order the hintif to attend 
under the provisions of Rule 1, Order V of ne Code of Civil 
Procedure. I am of opinion that Rule 3, Order V of the Code 
of Civil Procedure is confined to those cases in which the court, 
before issues are framed, desires, for some reason, the personal 
„attendance of a party. In the case under appeal that stage had 
passed. Nor do I think a court, acting under Rule 3, Order V, 
Code of Civil Procedure, can compel the attendance of a party 
who is pardahnashin. Such an order would be against the provi- 
sions of Section 132, Clause 1 of the Code of Civil Procedure. It 
was also contended on behalf of the respondents that the court 
acted under Rule 4, Order X of the Code of Civil Procedure. I 
disagree with this contention. Under this Rule, a court can order 
the attendance of a party only where his or her counsel is unable 
to answer material questions. In the case before us, the record 
does not show that the counsel appearing for the plaintiff was 
unable to answer any questions which the court put or wished to 
put to him. I also think that under the provisions of Rule 4, Order 
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X of the Code of Civil Procedure, the court cannot insist on the 
personal attendance of a party who is a pardahnashin lady. 


Coming to the merits of the case, I am clearly of opinion 


= Sunpan Dew that the order of the learned Subordinate Judge directing the 
Dace aay personal attendance of the plaintiff was unwarranted. The 
Narnar REGE statement of the plaintiff hai been finished before the Commis- 
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sioner. When Mst. Lakhpati was being cross-examined, the counsel 
for the defendants suspected that there was someone behind the 
parda along with the witness who was perhaps tutoring her. The 
cross-eXamination = ratte and the matter was rted to 
the court. The p ut in an application denying iiss allega- 
tions of the ae . application is dated November 11, 
1928, and is on record. If the learned Subordinate Judge thought 
that there was any substance in the allegations of the defendants, 
he could have directed her evidence being recorded again with 
such precautions and safeguards as seemed reasonable consistently 
with her right to be exempt from appearance in court. It was 
also open to him to refuse to admit the statement of Mst. Lakh- 
pati in evidence, if he considered that a case had been made out 
for its exclusion. Where a fraud of the kind alleged by the 
defendant is established, the court has undoubtedly the discretion 
to exclude the evidence. But there was no justification for the 
learned Subordinate Judge to insist on the attendance of the plain- 
tiff in court. 

The remarks of the court below in the judgment that “there 
can be no doubt that the plaintiff is protracting the litigation and 
avoiding to give the defendants a fair chance of cross-examining 
her or her se witness” are not correct. The plaintiff was cross- 
examined, by the defendants at length and her statement was 
finished by the commissioner. It is the defendants who wanted 
a fresh opportunity for further cross-examination of the plain- 
tiff. It was forthem to make out a case entitling them to further 
cross-examine the witness. As regards the other witness we have 
the application of the plaintiff dated November 11, 1928, in which 
a a to produce Mst. Lakhpati on any date which the court 

The learned Subordinate Judge seems to have lost 
iè t of a application. 


On the date on which the court dismissed the suit, the pleader 
for the plaintiff was present in court. The court dismissed the 
suit because the plaintiff had not entered appearance as directed. 
The case falls under Rule 3, Order XVII of the Code of Civil 
Procedure. The order amounts to a decree. In my opinion, the 
court should not have dismissed the suit in a summary manner. 
The pleader for. the plaintif was present. After deciding the 
question as to whether or no the statements of the witnesses 
examined on commission should be admitted in evidence, the court 
should have disposed of the case on the materials before it. 
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For the reasons given above, I am of opinion that the décree Gm. 
ea by the court below is bad and must, therefore, be set aside. PEIR 

appeal is allowed, the decree passed by the learned Subordinate £% 
Judge is set aside and the case is sent back to the trial court with Sonnan Dm 
directions that it should be readmitted at its original number and Dia Yack 
then proceedings should commence from the stage at which the Naswer Ruaa 
suit was dismissed. The defendants will pay the costs of the appel- 





lants in this Court. arg 
NIAMATULLAH, J.—I concur. Appeal allowed a 
EMPEROR Canaan * 
versus à ` i Pa 
MATHURA* TE 


Criminal Procedure Code, Sec. 339 (3)—Prosecution of approver for . Oct. 4 
offence of giving false evidence—Senction of High Court—When — 
to be given. l l ese 

The discretion vested in this Court by Sec. 339(c) Cr. P. C. od 
to sanction the prosecution of an approver for the offence of giv- 
ing false evidence must be exercised with extreme caution. If the 
circumstances point to the conclusion that the confession and the 
incrimipating statement were not true, the irresistible inference 
must be that the statements were put into the mouth of the 
approver by some one by inducement or by threat, and in such a 
Case it would be opposed to public policy to prosecute and to 
punish an approver for the offence of giving false evidence, when 
as a matter of fact he did not voluntarily make the incriminat- 
ing statement. On the other hand if it appears that the con- 
fession and the incriminating ` statement represented the true 
state of facts, and the approver in collusion with the accused 
resiled from the statement previously made by him, his subse- 
quent statement must be false and in such a case it is not only 
desirable but expedient to order his prosecution for giving false 
evidence. 

CRIMINAL MISCELLANEOUS REFERENCE made by MAUuLvi 

MoHammep ZiauL Hasan, Second Additional Sessions Judge 

of Cawnpore. 


The parties were not represented. 
The following judgment was delivered by 


Iosa Arman, J.—The learned Second Additional Sessions Iqbal 
Judge of Cawnpore has made this reference by a letter dated Abmad, J. 
September 6, 1933, asking this Court to sanction the prosecution 
of Mathura under Section 339 (3) of the Criminal Procedure 
Code. As I have come to the conclusion that the reference ought 
not to be accepted and that the prosecution of Mathura should 
not be ordered, I need not consider the question, whether the 
application for sanction to prosecute Mathura should have been 
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made by motion on behalf of the Crown in open court, and not 
by a letter of reference which bas been submitted by the Sessions 
Judge in the present case. 

One Mata Din Mullah, resident of village Keotra, was mur- 
dered on May 21, 1933. On the morning of May 22, his corpse 
was found in the khalyan of one Chunna. This dreh ag- float 
of Chunna is at a distance of about 800 paces from the cucumber 


~ field of Mata Din which is situate on the banks of the Jumna and 


which is at a distance of about half a mile from the abadi of 
village Keotra. 

A report of the incident was made in the police station on 
May 22. Pandit Inder Kumar, the station officer, reached village 
Keotra the same day at about 6 p.m. He recorded the statements 
of some witnesses and suspected Mathura and five other persons, 
viz., Makhan, Mata Din, Babu Ram, residents of Keotra, Sheo 
Prasad, resident of Kathri, and Kali Charan, resident of Teonga, 
as being the persons responsible for the murder of Mata Din. It 
is said that ae five persons named above could not be found on 
May 22. ‘They were all, however, arrested on May 23, and their 
houses were searched. Nothing incriminating was found in the 
house of any person except Kali Charan. Kali Charan handed 
over to the sub-inspector a gandasa and a dhoti. The Chemical 
Examiner found blood stains on both and the Imperial Serologist 
found that the gandasa was stained with human blood. 

Mathura is alleged to have been arrested on June 10. He 
was produced before a Magistrate on June 11 with a view to his 
statement being recorded under Section 164 of the Criminal Pro- 
cedure Code. The Magistrate did not record his statement on 
that date and sent him to the jail lock-up. On June 12 Mathura’s 
confession was recorded. All the- five persons named above and 
Mathura were sent up by the police. Mathura was, however, 
offered pardon by the committing Magistrate and was examined 
as an approver by him. bee te committed the five per- 
sons to the court of session. t court Mathura was examin- 
ed as a witness for the ee and he resiled from his previ- ` 
ous statement and stated that he made the confession and the 
statement in the court of the committing Magistrate at the ins- 
tance of the police. As Mathura admitted that the previous 
statements made by him were false the learned Judge has made 
the present reference for sanction to prosecute Mathura under 


Section 193 of the Indian Penal Code. 


The learned Judge acquitted all the five persons named above. 
He rightly observed that as against four of them there was no 
evidence worth the name and as against Kali Charan there was 
not sufficient legal evidence. The motive for the murder alleged 
by the prosecution did not appear convincing to the learned Judge 
and I ke his view. The case for the`prosecution was that all 
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the five accused had illicit intimacy with the deceased Mata Din’s 
wife, Mst. Mathuria, and that Mata Din was murdered by them 
in order that they should have free access to her. While dealing 
with the question of motive, the learned Judge made the following 
observation:— i 
No doubt Mst. Mathuria appears from her own evidence and 
the evidence of Mathura to be a woman of loose character, but 
that five or six men, one of whom, Makhan, is an old man of 
fifty or sixty years, should combine to do away with her hus- 
band in order to enjoy her freely is not easy to believe. 

It is obvious that if an approver resiles from a previous state- 
ment made by him incriminating himself and certain other persons, 
and makes a statement directly contradictory to the one previously 
made by him, one of his two statements must be false, and, as 
such, he must necessarily be guilty of giving false evidence. But 
rhe fact; that the legislature has probibited the prosecution of an 
approver for the offence of giving false evidence without the sanc- 
tion of the High Court, demonstrates that the mere fact that the 
two statements are contradictory cannot in swery case be a warrant 
tor directing the prosecution of the appro. «< The discretion 
vested in this Court by Section 339 (3) of the'Criminal Procedure 
Code to sanction the prosecution of an approver for the offence of 
giving false evidence must, in my judgment, be exercised with 
extreme caution. It appears to me that when this Court is asked 
to exercise the powers vested in this Court by the enactment referred 
to above, the cardinal question for consideration is whether the 
confession and the incriminating statement made by the approver 
were or were not true. If the circumstances point to the’ con- 
clusion that the confession and the incriminating statement were 
not true, the irresistible inference must be, that those statements 
were put into the mouth of the approver by some one by induce- 
ment or by threat and, in such a case, it would be opposed to 
public policy to prosecute and to punish an approver for the 
offence of giving false evidence, when as a matter of fact he did 
mot voluntarily make the incriminating statement. On the 
other hand, if it appears that the confession and the incriminating 
statement represented the true state of facts, and the approver in 
collusion with the accused resiled from the statement previously 
made by him, his subsequent statement must be false and in such 
a case it is not only desirable but expedient to order his prosecu- 
tion for giving false evidence. The exercise of the discretion must 
depend on the answer to the question whether the confession was 
or was not voluntary and, all the circumstances must be carefully 
considered in order to arrive at a conclusion on the point. In the 
consideration of this question the fact that, on the promise of 
pardon being tendered to him, it is very easy to persuade an illi- 
terate villager to make a confession should not be lost sight of. 
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In the case before me J am not satisfied that the confession and 
the statement made by Mathura in the court of the Committing 
Magistrate was true and were voluntarily made. On the other 
hand, I consider that the case for the prosecution was not true and 
that the evidence for the prosecution was fabricated. À 

It is unnecessary to enter into a detailed examination of the 


evidence, but I may briefly note the reasons that have led me to 


arrive at the above conclusion. Of the five accused Kali Charan 
and Sheo Prasad are residents of villages other than Keotra. It is 
dificult, if not impossible, to believe that six paramours of Mst. 
Mathuria would have conspired together to murder Mata Din 
with a view to be able to freely carry on their intrigue with Mst. 
Mathuria. Again there was no convincing evidence about the 
illicit intimacy between the accused and Mst. Mathuria. On the 
other hand, Sheo Din, a relation of Mata Din, deposed that he “heard 
no complaint about Mata Din’s wife’s character”. Putti Lal, the 
brother-in-law of Mata Din, stated that a punchayat was convened 
“about Mata Din accused having given a push to Mata Din deceased’s 
wife in the jungle,” but Din Dayal, another resident of village 
Keotra, deposed that “I do not know of any punchayat held in 
the village. I never heard of any illicit intimacy between the 
accused and Mata Din deceased’s wife.” The scene of the murder 
was, as stated above, at a distance of about 800 paces from the 
cucumber field of Mata Din. The statement of Hira Lal, son of 
Daya Ram, that the deceased was carried away by force by the 
accused persons from the field to the scene of murder appears wholly 
unconvincing to me. The evidence of these two witnesses 
rightly been adversely criticised by the learned Judge and it is 
unnecessary to recapitulate the reasons given by him for disbeliev- 
ing their evidence. It may however be noted that the shoes and 
the angocha of the deceased were found close to the dead body. - 
This fact renders it probable that the deceased was himself present 
on the scene of murder and was not dragged by force to a distance 
of about 800 paces. 

The allegation that the five accused who were acquitted by 
the learned Judge could not be found in the village on May 22, 
when the investigating officer arrived, is also unworthy of belief. 
If the accused had absconded, they all could not be arrested in the 
village on May 23. The fact that they were present in the village 
on May 23 leads one to believe that they were present in the village 
throughout and did not abscond. I am also not prepared to believe 
that the approver was absconding till the 10th of June and was 
on that date arrested by the police. 

For the reasons given above I refuse to accept the reference. 
Mathura must be released forthwith unless he is wanted in con- 
nection with some other case. Let the record be returned. 

Reference rejected 
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RAM GHULAM AND ANOTHER (Plaintiffs) 
versus 
SHYAM SARUP AND OTHERS (Defendants) * 
Civil Procedure Code, Sec. 92—Suit under—One of the original plaintiffs 
dies—Suit does not abate—Or. XXXI, R. 2—Sust against ome trustee 
—No decree can be made against any of the trustees unless all trustees 


Where a suit has been properly instituted according to Sec. 92 of 
the Civil Procedure there is nothing in the Section which 
says that the suit cafinot be continued if one of the original plain- 
tiffs happens to die. Reje Anend Reo v. Rem Das Babu Rem, 
LL. R. 48 Cal. 493 followed. 

Where a suit is instituted against a trustee, all the trustees should 

. . -be impleaded under Or. XXXI, R. 2 of the Civil Procedure Code. 
Where this is not done, no decree can be made against any of the 
trustees. 

First APPEAL from a decree of P. C. PLowDEN EsQ., District 
Judge of Bareilly. 

S. N. Sen, G. Agarwala and Kishun Lal for the EP 

S. C. Das, Hazari Lal Kapoor, S. B. Jobri, G. S. Pat P. M. L. 
Verma and U. S. Gupte for the respondents. 


The judgment of the Court was delivered by 


MuxKERjI, J.—This appeal arises out of a suit instituted under 
Section 92 of the Code of Civil Procedure by two individuals, one 
of whom has died since the institution of this appeal. A preli- 
minary objection has been taken by the ndents that the appeal 
should fail because one of the two aH al aor ie is dead, and 
Section 92 of the Code of Civil Procedure lays down that at least 
two persons shall institute the suit under that section. We have 
ie the learned counsel for the respondents at length on this 
point, but we are of opinion that on a simple reading of Section 92 
of the Code of Civil Procedure the hearing of this appeal cannot 
be barred. All that the section says is “Two or more 
may institute a suit.” Where the suit Has been ee instituted 
according to Section 92 of the Code of Civil Procedure, there is 
nothing in that section which says that the suit cannot be conti- 
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manner laid down by law happens to die. Although this is our 
plain reading of the section, it appears that there is a conflict of 
opinion on his point. It would serve no useful purpose to quote 
different cases cited to us. In our High Court in Chhabile 
Rem v. Durga Prasad! two learned Judges held that if one of the 
plaintiffs in a suit instituted under Section 92 of the Code of Civil 
Procedure dies, the suit would abate. It was however remarked 
*F, A. 110 of 1930 
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that it would be open to any other member of the public interested 
in the subject-matter to obtain the consent of the Advocate- 
General and to apply to be brought on the record as a co-plaintiff. 

The conflict among the High Courts is however set at rest by 
a decision of their Lordships of the Privy Council in Reja Anand 
Rao v. Rem Das Babu Rem’. It was argued before their Lordships 
that because one of the plaintiffs had died the suit was not main- 
tainable. The argument however was not accepted. Their 
Lordships at the bottom of page 497 are reported to have remarked 
as follows:— 

There was also a point that one of the persons who originally 
raised the suit and got the sanction having died, the suit could 
not go on; but there does not seem any force in that point either, 
it being a sut which is not prosecuted by individuals for their 
own interest but as representatuves of the general public. 

After this pronouncement on the part of their Lordships, we must 
hold and do hold that the law laid down in Chhebile Rem v. 
Durga Prasad is no longer good law. 

Now we come to the merits of the case. It appears that in 
Bareilly an orphanage was established many years ago by the Arya 
Sam gj of the place. Gradually it became a large institution and 
the Government began to send for maintenance to the institution 
orphans picked up by the police, and the Government made a cer- 
tain allowance for the purpose. The orphanage was maintained 
by an association called the Orphanage Committee, Arya Samaj, 
Bareilly, and the rules which governed it will be found printed at 
page 101 of the paper-book. Later on several other institutions 
managed mostly by the Arya Samaj were amalgamated with this 
orphanage, and in 1922 a society was registered under the Registra- 
tion of Societies Act, 1860. The memorandum of association 
framed for the purpose will be found printed at page 95 and the 
rules framed will be found at page 97. 

The plaintiffs alleged in the plaint that the orphange was 
mismanaged and large sums of money belonging to the orphange 
were misapplied to other institutions and that some of the money 
belonging to the orphanage was also converted into his personal 
use by a defendant No. 1, who has been described as Doctor 
Shyam Sarup, Rai Saheb. 

The reliefs claimed were that the defendant No. 1 and such 
of the defendants from Nos. 2 to 12, 14 and 16 as may be found 
liable, should be ordered to render account of the entire income 
and expenditure from October 1, 1918 to September 30, 1927, 
and they should be ordered to pay to the orphanage whatever 
money may be found due from them, and that ihe present trustees 
be removed and new trustees be appointed and such other relief 
as might be called for may be granted. 

The suit was opposed by several of the defendants and prin- 
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cipally by the defendant No. 1. 

It appears that the defendant No. 1 took a great interest in 
the orphanage and the other institutions and he was elected the 
President of the “Trust” that was registered as a society in 1922. 
Before the suit was brought there had arisen a dispute as to the 
management of the orphanage between the members of the Arya 
Samaj and it was referred to the arbitration of two gentlemen, one 
Lala Roshan Lal, till lately a Barrister-at-law practising at Lahore, 
and one Swami Vichara Anand. They exonerated the defendant 
No. 1 from any personal liability, but they suggested that the 
defendant No. 1 should resign from his position as the President 
of the ‘Trust’. He accordingly resign He however was re- 
elected a member of the ‘Trust’ in October, 1927. The suit was 
instituted in November, 1928. It appears that the year reckoned 
by the association commences with October and ends with Sep- 


On June 27, 1929, the learned District Judge took down 
certain statements of the parties and Mr. Kishan Lal, one of the 
counsel for the plaintiffs, stated as follows: 

The suit being under Section 92 of the Code of Civil Procedure 
the present trustees only are liable and not the members of the 
managing committee referred to in issue No. 1 and that he does 
not wish them to be brought on the record. 

The issue No. 1 referred to in this statement runs as follows: 

Are the members of the managing committee between October 
1, 1918, to September 30, 1927, parties; if not, whether they 
should not be brought on the record at once? ; 

So far as the relief for removal of the present trustees goes 
the suit no doubt was properly framed by arraying as defendants 
the members of the committee elected in October, 1927. But so 
far as the relief as regards accounts and refund of money goes 
(see relief A at page 8), the suit must be treated as badly framed 
because the persons who were responsible for the management 
during the period October 1, 1918, to tember 30, 1927, have 
not been made party. In this view the claim as regards accounts 
and refund must fail. 

The learned District Judge at the request of the parties 
appointed a commissioner to look into the accounts and he examin- 
ed the few witnesses put forward on behalf of the parties. The 
plaintiffs examined only two gentlemen, namely, Mr. Lakhmi 
Narain and Mr. Kackar (pages 42 and 40), and the defendant 
No. 1 examined himself. The commissioner reported that there 
was no misappropriation of the funds of the orphanage in the 
sense that it was not proved that any of the defendants had appro- 
priated to himself any money belonging to the said institution. 
But he found that the funds of the orphanage had been applied 
for the benefit of some of the institutions affiliated to the orphanage 
by the formation of the society called the “Trust” in 1922, The 
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learned District Judge accepted this report, discussed all the points 
that had been raised before him on behalf of the plainti s and 
gave the decision that the suit should be dismissed against all the 
defendants as regards relief A, namely, refund of money; that a 
fresh committee should be appointed, that it should be declared 
that the Arya Samaj Orphanage, Bareilly, was entitled to have 
certain Government promissory notes redeemed within one year 
with interest, plus Rs. 700 as interest from October, 1926, to 
December 15, 1929, to a refund of Rs. 12,037 with interest from 
the Arya Vidya Sabha and other institutions which formed part 
of the Arya Samaj Orphanage Education and Service ‘Trust. 
Having given this decision the learned Judge proceeded to for- 
mulate a scheme for the future management (see page 86). 

On behalf of the surviving appellant it has been urged that 
the learned Judge, has incorrectly decided several points raised 
before him, and we have been taken through such evidence as is 
on the record on those points. We accordingly propose to briefly 
examine these points and record our opinion. 

The first point urged was that in the 1925-1926 a large 
amount of money was shown in the books as having been spent 
on the food of the orphans, that this money was not really 
so spent and could not have been so spent and that therefore the 
defendants should refund such amount as they may have mis- 
appropriated. This point fails on several grounds, First of all, 
as we have already pointed out, the learned counsel for the plain- 
tiffs confined his case only to the “present trustees” and he dec- - 
lined to make parties such of the members of the committee as 
held office between October 1, 1918, and September 30, 1927. 
The last mentioned people were the persons really responsible for 
the management or mismanagement of the orphanage, and they 
should have been made parties. Where a suit is instituted against 
a trustee, all the trustees should be impleaded. ‘This is laid down 
in Order XXXI, Rule 2 of the Code of Civil Procedure. As this 
has not been done, no decree can be made against any of the 
trustees. It has been argued that under Order I, Rule 9 of the 
Code of Civil Procedure no suit can fail for non-joinder of parties. 
But this does not mean that only one trustee may be sued in con- 
travention of Order XXXI, Rule 2 of the Code of Civil Procedure 
and a decree may be made against the trustee singled out for the 
cuit. Besides this technical point, the evidence is not sufficient 
for the making of any decree against any of the defendants. The 
commissioner has examined the accounts and he found that although 
expenditure in the year 1925-1926 was very large, the expenditure 
was supported by vouchers and it could not be said that the 
money had not actually been spent in the way it is recorded as 
having been spent. ‘There is no evidence before us as to what 
should have been the proper amount to be spent on each of the 
orphans and there is nothing to show that the accounts had been 
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forged. Defendant No. 1 who seems to be the main target of 
the attack by the plaintiffs resigned his office as the President of 
the association in June, 1927, and since then all the documents and 
accounts of the orphanage are not in his possession or power. It 
is not possible to say that the vouchers, that have been put forward 
before the court were fabricated before they were produced. They 
- were not in charge of the defendant No. 1. In the circumstances 
we hold that the point urged was rightly disallowed by the com- 
missioner and the District Judge. We may point out that the 
two tlemen privately appointed ‘to enquire into the matter, 

ie Mr. Kishan Lal, Barrister-at-law and Swami Vichara 
Anand, also found that the defendant No. 1 was not guilty of 
appropriating any money to himself, 

Again x is nothing to show that the defendant No. 1 took 
it upon himself to spend the money. The institution was very 
large and there was a regularly constituted committee for manag- 
ing it. Unless therefore it can be shown (and this has not been 
shown) that the monies were spent by the defendant No. 1’s orders, 
he cannot be held liable. There is no evidence to hold any: of the 
other defendants liable. 

The second point urged was that the Government promissory 
notes of the face value of Rs. 11,000 should not have been pledged 
for the purpose of raising money to purchase land for one of 
the affiliated institutions. The learned Judge has held that this 
was 30 and has declared that the institution which has utilised the 
money should pay back the amount. Beyond this the learned 
Judge could not have gone because the association which had bene- 
fited by the money was no party to the suit. 

The next point is that a large amount of money has been 
shown in the books of account as having been spent on miscella- 
neous expenditure. The commissioner has examined this point and 
has shown that most of the entries are really paper entries and 
that there is nothing suspicious in the expenditure. We are also 
of the same opinion, which has been endorsed by the learned Dis- 
trict Judge. 

The next point urged was that a sum of Rs. 7,100 was shown 
in the account books as being the “‘stock-in-hand,” and that the 
defendant No. 1 should be held liable for the price. We have 
looked into the accounts and we find that the vernacular word 
“saman” used in the books never meant that furniture worth 
Rs. 7,100 had been manufactured in the orphanage carpentry 
shop and was for sale. The value Rs. 7,100 was shown from year 
to year, and, as the learned District Judge has decided, it represent- 
ed the value of the furniture, fittings etc., actually used in the 
orphanage. ‘This point therefore also fails. 

It appears that a small portion of the land belonging to the 
orphanage has been leased out to one of the affiliated institutions, 
namely, Sarsuti Vidyalay, by a lease for 99 years. This lease has 
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not been annulled by the learned District Judge and it could be 
annulled only in the presence of persons representing that insti- 
tution. The learned Judge has further pointed out that the lease 
lk not unfair in the circumstances of the case. We agree with 

Lastly. it was urged that the decree of the court below was 
an ineffective decree because it did not direct anybody to pay - 
the money. It having been found that none of the defendants 


` were personally liable to pay, we do not see how the learned 


Judge could have directed any of the associations benefited by 
the money to pay as they were no party to the suit. 

It was urged that the scheme framed by the learned District 
Judge was incomplete and ineffective. We think that what the 
learned Judge meant to do was to direct that the rules framed 
for the orphanage (page 101) should be accepted for the future 
and that over and above those rules the three rules framed by 
him at page 86 should be followed. We have been told by the 
parties that, as directed by the learned District Judge, the orphan- 
age has already been registered as a charitable society under the 
Act of 1860. If this has been done, a memorandum of aso- 
ciation must haye been prepared and certain rules must have 
already been framed for the purpose. 

In the circumstances we do not think that we should supple- 
ment the order of the learned District Judge by framing an 
rules that may clash with the rules y framed or eh 
the memorandum of association registered with the Registrar. 
In the result we dismiss the appeal with costs, leaving it to the 
parties to approach the learned District Judge, if and when they 
think it fit, to alter or add to the scheme already framed by him. 

There is one matter which we want to bring to the notice 
of the learned District Judge. It is this. The Government rules 
provide for the inspection of the orphanage from time to time 
because the orphans sent to it by the Government have to be 
inspected by the Civil Surgeon or Assistant Surgeon from time to 
time. If and when the Government withdraws this privilege from 
the orphanage, it would still be necessary that the orphanage should 
be subject to inspection by a medical man in the service of the 
Government so that the orphans’ health and sanitation in general 
may not suffer. The learned District Judge in framing the rules 
may provide for medical inspection in the case of withdrawal of 
inspection under the Government orders. 

We have been told on behalf of the respondents that the sur- 
viving appellant is not solvent enough for payment of the costs 
of the successful respondents. It is competent to this Court to 
make an order for costs against the estate of the deceased appel- 
lant. We make that order in the circumstances of the case, in 
addition to the order as to costs made personally against the sur- 
viving appellant. Appeal dismissed 
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BANKEY LAL (Plaintiff) 
. Versus 
RAM PIARI and oTHers (Defendants) * 

Contract Act, Secs. 2 (d) and 25—Mortgage executed by an aduli—Pert 
of consideration berng payment by mortgagee to creditor who bad 
advanced money ta mortgagor during his infancy—Whether consi- 
deration valid. 

Where in a mortgage executed by an adult part of the considera- 
tion was the payment by the mortgagee to a creditor of the mort- 
gagor who had advanced money during the mortgagor’s infancy, 
beid, in a suit by the son of the mortgagor challenging the mort- 
gage, that the payment by the mortgagee to the creditor was a valid 
consideration. 

Bindeshari Bux Singh v. Chendika Prasad, [1927] 25 A. L. J. 
132=L L. R. 49 All. 137 and Sursj Nerain Dube v. Snkbu Abeer, 
[1928] 26 A. L. J. 1024 (F.B.) =I. L. R. 51 All. 164 distinguished. 

SECOND APPEAL from a decree of MauLvi S. Nawas Hasan, 
Subordinate Judge of Aligarh, reversing a decree of MauLvi SYED 
SIRAJUDDIN, Munsif. 

Balesbwari Prasad for the appellant, 

Panna Lal for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by a minor plaintiff who 
brought a suit under the guardianship of his father for a declaration 
that a certain usufructuary mortgage of a house dated October 12, 
1923, executed by his father in favour of Hub`Lal was invalid, and 
asking for the alternative relief of redemption on payment of that 
portion of the mortgage consideration which was found to be 
valid. The court of first instance held that the mortgage deed 
was valid to the extent of Rs. 713 only, but the lower appellate 
court has held that the mortgage deed was valid to the extent of 
the whole consideration, which amounts to Rs. 2,400. The ques- 
tion has been argued before us that the mortgage deed is altogether 
invalid. The executant Ghure Lal came of age on February 1, 
1917, having been a minor with a guardian appointed by the 
District Judge. The mortgage in question was executed on 
October 12, 1923. The six items of consideration in the mort- 
gage are as follows:— 

(1) Rs. 100 cash paid previous to the mortgage. This has 
been found to have been advanced for payment of the expenses 
of registration and execution. ‘These charges would be legal neces- 
sity if the main consideration is for legal necessity. 

(2) Rs. 150 cash paid before the Sub-Registrar. There is no 
finding that this amount is for legal necessity, and the lower appel- 

*S. A. 1211 of 1931 
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late court stated that as the item was small it might be overlooked 
and the question of its legal necessity might be left over. This 
portion of the finding has not been specifically challenged in the 
memorandum of appeal. 

(3) Rs. 1,127-8-0. This was left with the mortgagee to pay 
off a mortgage debt incurred by Ghure Lal on February 22, 1917, 
after he attained majority, the mortgage debt being for Rs. 
1,000 and the deed being in favour of Rup Lal, the brother 
of the present mortgagee. Argument has centred largely round 
this item of consideration. The argument which was advanced 
in the memorandum of appeal was that a minor cannot legally 
ratify the debts contracted by him during his minority after he 
attains majority, and there is no distinction whether the debt is re- 
newed ‘in favour of the same creditor or of a third person. The 
first part of this proposition is supported by the rulings in 
Bindesbari Bux Singh v. Chandika Prasad’ and in Sura; Narain Dube 
v. Sukbu Abeer*, In each of these cases however there was a minor 
who had incurred a debt during his minority, and on attaining 
majority he executed a mortgage to his creditor in which he un- 
dertook to pay off this debt. The point taken by the courts was 
that there was no consideration for the promise made by the minor 
on attaining majority, because the debt which he had incurred 
during minority was not enforceable and therefore was not a con- 
sideration, and the case did not come under the exceptions to Sec- 
tion 25 of the Contract Act and the contract was void under that 
section. In the present case, however, there is the essential differ- 
ence that the promisee or mortgagee has given consideration for the 
item in question by” paying the amount to the mortgagee of Feb- 
ruary 22,1917. ‘Therefore the payment by the present mortgagee 
amounts to a consideration within the meaning of Section 2 (d) of 
the Contract Act. The present case, therefore, is clearly distin- 
guishable from the two cases in the reported rulings. Learned 
counsel has failed to show that the payment by the mortgagee to a 
creditor who advanced money to the minor during his infancy is 
in any way rendered invalid by any provision of the Contract Act. 
We consider therefore that in this case there was a perfectly good 
consideration for the item of Rs. 1,127-8-0. 

The next item No. 4 is Rs. 255-8-0 which was left with the 
mortgagee to pay a prior mortgage of February 22, 1917, for 
Rs. 200 by Ghure Lal to Rup Lal. 

The fifth item was for Rs. 151 set off on a prior mortgage of 
April 30, 1923. These items were for antecedent debts ahd the 
father was entitled to mortgage joint family property to pay these 
antecedent debts which are not alleged to have been tainted with 
morality 

> [1927] 25 A. L. J. 132=L L. R. 49 AIL 137 
3 [1928] 26 A. L. J. 1024=L L. R 51 AlL 164 
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The sixth item was of Rs.136 due on two simple bonds of Sep- 
tember 26, 1920, and August 22, 1920. These have been rejected 
by the court of first instance on thè ground that the documents 
were not produced. The lower appellate court found that the 
documents were sufficiently proved by the admission of their exis- 
tence in paragraph 6 of the plaint and by the admission of liability 
made by the father in the mortgage deed in question. 

We do not consider that in any way the findings of the lower 
appellate court are illegal or contrary to law. Accordingly we up- 
hold the decree and dismiss this appeal with costs. 

Appeal dismissed 


OFFICIAL LIQUIDATOR, U. P. OIL MILLS CO., LTD. 
(Applicant) 
Versus 

JAMNA PRASHAD anv oTuerRs (Opposite parties)” 
Hindu Law—Debts—Joint family consisting of brothers and their sonc— 

Debt of one brother—Whether the debtor and bis sons liable to pay 

out of their shares in the joint family property—Companies Act, 

Sec. 160—One brother in such family purchases shares in a Com- 

peny—Un paid calls—Whetber debtor's e or bis sows share in the 

family property liable to pay the debt. 

The doctrine that the sons in a joint Hindu family are under 
a pious obligation to pay the father’s debts not tainted with 
immorality to the extent of their interest in the joint family 
property is confined to a family consisting of father and sons. 
Where therefore the joint family consists-of brothers and their 
sons, and one of the brothers dies leaving debts not tainted with 
immorality, the share of the deceased brother or of his sons in the 
family property is not liable for payment of the debts. 

One J, a member of a joint Hindu family, consisting of himself, 
his own son and his brothers and nephews, signed the Memoran- 
dum of Association of a Company as promoter and made himself 
liable for certain shares in the Company. The company went into 
liquidation, and J having died, the official liquidator applied to have 
the name of J’s son placed on the lst of contributories under Sec- 
tion 160 of the Companies Act. Held, that the liability of J’s son 
“in due course of administration” as the legal representative of J was 
only to the extent of the separate or self-acquired property of J 
(which did not merge in the joint family estate) in the hands of 
Ps son, and the share of J or of J’s son in the family property was 
not liable to pay the debt. - 


Bhagwati Shankar and Hazari Lal Kapoor for the applicant. 
K. N. Katju, N. P. Asthana, Ambika Prasad and Shabd Seran 


for the opposite parties. - 
The Court delivered the following judgment:— 
*Mis. Case 369 of 1928 
176 i 
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 MUKERJI and Youne, JJ.—This is an application on behalf of 
the official liquidator of the U. P. Oil Mills Company Limited in 
liquidation that certain persons described as the opposite parties 
might be brought on the record as contributories in place of 
Jagmohan Ram, proprietor of Messrs. Swarath Ram Ram Saran Das 
of Agra, since deceased. The facts alleged on behalf of the official 
liquidator are these. Jagmohan Ram signed the memorandum of 
association, which had been prepared in order to form the Com- 
pany, on June 19, 1920. In accordance with that memorandum 
the Company was registered on June 25, 1920. Jagmohan Ram, 
however, did not pay anything towards the shares and he having 
died, the defendants, who formed a joint Hindu family with him, 
are liable to pay the amount of calls that may be necessary to make, 
for the reason that Jagmohan Ram made the purchase of shares for 
the benefit of the family. 
wo written statements were filed, one on behalf of the son 


‘of Jagmohan, the minor Ram Lakhan, represented by his guardian 


ad litem, Mr. Shabd Saran, a counsel of this Court, and the other 


’ by the rest of the opposite parties. It appears and it is common 


ground that Swarath Ram, whose name the firm bears, had seven 
sons of whom Jagmohan Ram was one. Two of the seven died 
wthout any issue and these were Deo Ram and Moti Lal. The 
opposite parties are the sons of the remaining five sons of 
Swarath Ram. 

The defence of the nephews of Jagmohan Ram is that they 
did not admit that Jagmohan Ram ever subscribed to the memo- 
randum of association and they denied that Jagmohan Ram ever 
was the head of the family or that he signed the memorandum of 
association on behalf of the family. There are several other points 
which will be clear from the issues framed in the case. The son 
of Jagmohan Ram denied that his father executed the memoran- 
dum of association and caised other pleas which were similar to 
those raised by his cousins. 

The following issues were.struck in the case with the consent 
of the counsel for the parties: . 

1. Whether Lala Jagmohan Ram signed the memorandum of 
Association as 2 promotor and made himself liable for 151 shares 
of the value of Rs. 100 each? . 

2. What is the effect of the Memorandum of Association havin 
been registered with the Registrar Joint Stock Companies with 
Jagmohan Ram’s name as a signatory? 

3. Whether L. Jagmohan Ram purchased the said shares on be- 
half of the joint Hindu family consisting of himself and the defen- 
dants. If not, who amongst the defendants i liable as a contribu- 
tory in the right of Jagmohan Ram deceased? 

4. Whether according to Section 160 of the Indian Companies 
Act the defendants or any of'them have automatically become the 
contributories of the company in place of Jagmohan Ram? 
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§. Whether a notice for settlement of the list of contributories 
was served on the firm of Swarath Ram Ram Saran Das. If so, 
what is its effect? 

6. Whether Jagmohan Ram ceased to be a member of the 
Company or his shares were sold and reallotted to other persons. 
If so, what is its effect in liquidation? 

7. Whether Jagmohan Ram made a valid surrender of his shares 
or his shares were legally forfeited by the company. If so, what 
is its effect in liquidation? l 

8. Whether the shares were purchased subject to any condition 
precedent and whether the company fziled to perform that con- 
dition. If so, what is the result? 

9. Whether a signatory to the Memorandum of Association can 
be allowed to plead purchasing of shares with a condition prece- 
dent and specially so when the condition precedent is not men- 
tioned in the Memorandum of Association? 

10. Whether Jagmohan Ram ceased to be 2 member of the com- 
pany more than a year before the commencement of the winding 
up. If so, what is its effect? 

11. Whether the claim of the official Hquidator is barred by 
time? 

12. Whether the transaction in question amounted to a new 
venture not binding on Ram Lakhan as pleaded by him in para. 
13 of his written statement? 

13. To what relief, if any, is the official liquidator entitled to? 

The official liquidator examined only one witness Shiam Lal 
and the opposite parties examined two witnesses Murli Dhar and 
Damri Ram. Parties adduced some documentary evidence. In 
the view of the case that we are taking it will be not necessary at 
the present stage to decide most of the issues. We are of opinion 
that it has not been established that the nephews of Jagmohan 
Ram may.be held liable at-the instance of the official liquidator. 

We have permitted the official liquidator to examine Shiam 
Lal again because of certain alleged flaws remaining in the case. 
Certain questions should have been put to Shiam Lal but that 
was omitted. To supply the omission an opportunity has been 
given to the official liquidator, but that is no reason why the case 
should be adjourned, so far as the nephews of Jagmohan Ram are 
concerned. The principal issue with which the nephews of Jag- 
mohan Ram are concerned is issue No. 3, and we propose to try 
this issue first. | 

The allegation of the official liquidator was that Jagmohan 


Ram purchased the shares on behalf of himself and the joint Hindu ` 


family of which he was a member. ‘The defendants admitted that 
Jagmohan Ram died joint with them and they have alleged that 
Jagmohan Ram left no separate property of his own. At the pre- 
sent moment we are not investigating the question whether Jag- 
mohan Ram left any separate property of his own, because that 
question does not ‘arise now. It being, however, an admitted fact 
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that the nephews of Jagmohan Ram and Jagmohan Ram were 
joint, we have to see whether the purchase was made by Jagmohan 
Ram for the benefit of the family and whether- the purchase binds 
the remaining members of the family, other than the son. The 
evidence adduced on behalf of the opposite parties is to the effect 
that Jagmohan Ram was not the eldest of the brothers. At the 
crucial date, namely, June 19, 1920, three out of the seven sons of 
Swarath Ram were living, namely, Jagmohan Ram, Sital Prasad and 


' Munni Lal. Munni Lal was the head of the family and carried on 


business at Jagdishpur in the district of Arrah where the family 
lived. Sital Prasad mainly carried on the business at Agra where 
the company was floated and he was assisted by four munims. One 
of the witnesses examined by the defendants admitted that Jag- 
mohan Ram sometimes carried on the business at Agra. Jagmohan 
Ram signed the Memorandum of Association, if he ever signed it, 
as the malik (occupier) of the firm Swarath Ram Ram Saran Das. 
On the evidence, therefore, it is clear that Jagmohan Ram had no 
better status than that of a member of a joint Hindu family. 
Further we find no evidence which can show that the purchase by 
Jagmohan Ram was for the benefit of the family. The family did 
no business in shares. The business that was carried on at Agra 
was in sugar. The family manufactured sugar at Jagdishpur and 
this sugar was sold at Agra. The firm also sold sugar manufac- 


‘tured by others, as commission agents. There was only one 
‘customer for whom the firm at Agra purchased oil in the years 
1918 to 1921. In the circumstances, it is difficult to hold that 


the purchase of the shares by Jagmohan Ram, assuming that he 


did purchase, was for the benefit of the family. 


In the circumstances, we hold that the nephews of Jagmohan 
Ram are not liable to be brought on the record as contributories 
in the right of Jagmohan Ram deceased. 

We accordingly dismiss as against them the application of the 
official liquidator with costs. 

The case of Ram Lakhan will be considered at a later stage 
when the additional evidence of Shiam Lal has been recorded. 

The costs allowed to the successful opposite parties will not 
include, for the present, the sum of Rs. 500 which they have paid 
under the orders of the court to the guardian ad litem of Ram 
Lakhan, Mr. Shabd Saran. The question as to who should pay 
those costs will be decided when the case against Ram Lakhan is 
finally decided. 

Subsequently, on February 3, 1933, the following judgment 
was delivered by : 

Muxeryi, A. C. J.—The case was partly heard and decided on 


rj, 
A. C. J. May 31, 1932. The result of that decision was that the application 


of the official liquidator was dismissed as against all the opposite 
parties, except as against Ram Lakhan, son of Jagmoban Ram. 
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We directed by our order that Shiam Lal, witness, should be 
re-examined, and he has been re-examined. Now we prod to 
decide the remaining issues. 

Isue No. 1. The evidence of Shiam Lal now clearly at 
lishes that Jagmohan Ram signed the memorandum of association 
as a promotor and made himself liable for 151 shares of the value 
of Rs. 100 each. Shiam Lal swore that he attested the memoran- 
dum of association in the presence of the executant, Jagmohan 
Ram. It was argued that ca evidence was not enough and that 
Shiam Lal ought to have said specifically that he was present when 
Jagmohan Ram made his signature and that Jagmohan Ram’ was 
present when Shiam Lal signed the document as a witness. In 
our opinion the statement made by the witness makes this clear, 
and if this was not clear, questions should have been put in cross- 
examination to find out if Shiam Lal meant to say something else. 
This not having been done, we hold that Shiam Lal did attest 
according to law the signature of Jagmohan Ram, and Jagmohan 
Ram’s liability arose. 

Issue No. 2 no longer arises, as on the question of fact in- 
volved in issue No. 1, we have found that Jagmohan Ram did 
actually sign the memorandum of association and his signature \ was 
attested in accordance with law. 

Issue No. 3 has already been decided so far as the question of 
benefit to the family is concerned. We held that members-of the 
joint family other than the son were not liable.’ We have now 
to determine the liability of the son. ‘This will be considered in 
connection with issue No. 4. 

Issue No. 4. According to Section 160 of the Indian Com- 
panies Act, Ram Lakhan is liable as a legal representative of Jag- 
mohan Ram as a contributory ‘in due course of administration’. 
This means that so far as Jagmohan Ram may have died possessed 
of separate property, that property in the hands of the son, Ram 
Lakhan, i is liable as indicated in Section 160 of the Indian Com- 
panies Act. It is however argued that not only the separate or 
self-acquired property of Jagmohan Ram is liable, but also the 
share of Ram Lakhan in the family property is liable to pay Jag- 
mohan Ram’s debt because of the pious duty of Ram Lakhan to 
pay such debt. 

There can be no doubt that the debt in question is not 
tainted with immorality. Now we have to find out how far the 
share of Ram Lakhan in the joint family property is liable to pay 
Jagmohan Ram’s debt. 

The relevant proposition of Hindu law, when fully aui 
would stand as follows:—A son is liable to pay his father’s debt, 
out of the family property consisting of his own share and the 
share of the father, the property which was in the father’s hand 
in’ the life-time of the father. It is not a complete statement of 
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. share of the father. In accor 
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the law to say, that a Hindu son is bound to pay his father’s debt 
because of a pious obligation to that effect. If that were the 
whole proposition of law, the son would be liable to pay out of his 
personal earnings, which however is not the law. The doctrine 
of pious obligation was invented to settle a conflict between two 
poskions that were bound to arise in a family consisting of a 


- father and his sons. The first position was that, in ancestral pro- 


perty, a son by his mere birth, got a share which was equal to the 
ee with this proposition of law, 

the property in the hands of the father is not the absolute property 
of father. That being so, he cannot utilise that property for 
payment of his debts. The next position is this. A father is the 
head of the family. Ostensibly, he owns the entire property 
which he manages, although, legally, he and his sons have equal 
shares in the property. On the strength of this property, and 
on the credit of it, the father deals with the world at large and 
incurs debts. If the father be unable to raise any money on the 
credit of the joint family property, the result would probably be 
that in many cases, maintenance of the sons and the family would 
become impossible; for there would be no credit in the market 
and nobody would lend money or provisions to the father because 
they would have no or a poor remedy against the father. To 
adjust between these conflicting positions, a doctrine was invented 
that it is the pious duty of the son to pay the father’s debt, out of 
the entire family property, including the shares of the sons, pro- 
vided the debt is not tainted with immorality: , 
The doctrine of pious obligation to pay the father’s debt 
would be available only when there is a family consisting of 
father and sons. For, where the family consists not only of the 
father and the sons, but of brothers of the father and nephews 
of the father, the position becomes entirely different. Then it 
is no longer a case of a father at the head of his family, and in- 
curring debts on the credit of family property. It is then a 
case.of a debt incurred by one of the members of a Hindu family. 
If the person who has incurred the debt be the manager of the 
family, he can bind the family only if he has incurred the debt 
for the benefit of the family. If he be not the manager, he can- 
not bind the family in any circumstances. If there is no benefit 
to the family, the debt can be realised, in the case of a simple 
money decree being passed on it, by attachment of the share of 
the debtor in his life-time. If an attachment be effected, that 
attachment would virtually take the property attached out of the 
hands of the joint family and put it into the custody of the 
court. In that case, the debtor’s share, so attached, may be sold. 
But the share of debtor’s son would not be liable to be sold. It 


is the property, which a father himself may sell to pay his own 


debt, that can be sold through the intervention of the court. 
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Where the debtor is not himself the head of a family consisting 
of himself and his son, he can not sell any portion of the family 
property, even bis own share, to pay his own debt. (See 
Balgobind v. Narain Lal.') If there be no attachment in the life- 
time of the debtor, his interest would pass by survivorship to the 
remaining members of the family and the creditor would be 
T any remedy whatsoever. See Binda Prasad v. Raj 
Balla 


This state of the law has been recently laid down by their 
Lordships of the Privy Council in the case of Raja Brij Narasn v. 
Mangla Prasad.” The case that was actually before their 
Lordships of the Privy Council was a case of a mortgage. But 
the Full Board of seven Judges proceeded to lay down the entire 
propositions of Hindu Law on the question of payment of debts 
because a previous decision of their Lordships, in Sabu Rem 
Chander v. Bhup Singh,’ had to some extent unsettled the law as 
it was previously understood. In one sense, therefore, the pro- 
positions laid down by their Lordships were mostly obiter dicta, 
but in view of the fact that their Lordships did mean to settle the 
entire law, we must accept their pronouncement as conclusive for 
us. 

At page 104 their Lordships considered the several aspects 
that could arise in a Hindu family. The first case that their Lord- 
ships considered was the case of a joint family which was managed 
by one of the members. The law that was laid down was that 
the managing coparcener could neither alienate the family pro- 
perty nor burden the estate in his capacity as a manager except for 

purposes of necessity. It is important to note that their Lord- , 
ships laid down the extent of the capacity of a member, as the 
manager. The reason was that in other circumstances, the mem- 
ber’s acts had no effect. : 

In the second proposition their Lordships lay down that 
where the manager is a father and the family consists of a father 
and sons, the father has greater powers and so long as the debt 
incurred by the father is not immoral, the whole estate of the 
family (consisting of the father and sons) was liable to be taken 
jn execution proceedings upon a decree for payment of that debt. 

Their Lordships then state two other propositions of law with 
which we are not concerned here; and then they state as a fifth 
proposition that the liability of the estates in the case of facts stated 
in case No. 2 was not affected by the question whether the father 
was dead or alive. 

Now in the case before us we have a family which does not 
consist merely of a father,and son or sons, but which consists of 
several members who do not stand in relation to one another as 


= ILL R15 All 339 (P c) "LL R. 48 AlL 245. 
' "LL R 46 AlL 95 “I. L R. 39 AIL 437 


C 


1933 


—a_ 


OFTICIAL 
LIQUIDATOR 


er 
PRASHAD 
Makerys, 


1408 ` 2 HIGH COURT = [1933] 


father and sons. The family of Jagmohan Ram consisted of him- 
self, his brothers and his nephews and his own son. In such a 
case, the debt incurred by the manager could be enforced against 
the other members of the family only in the case of there existing 
a family necessity for incurring the debt. In any other case like 
the present one, there is no liability at all on the family. The case 
before us does not fall under proposition No. 2 as enunciated in 
Brij Nerain’s case, because it was not the case of a family consist- 


_ ing of a father and sons, but it was a case in which there were 


members of the family other than sons. 

‘The case before us not being covered by proposition No. 2 of 
their Lordships’, and being covered by proposition No. 1, the 
liability of Ram Lakhan will be only to the extent of the separate 
or self-acquired property (which did not merge in the joint family 
estate) in the hands of Ram Lakhan. We accordingly decide 
that the liability of Ram Lakhan is only to the extent of the 
property to which Section 160 of the Indian Companies Act 
applies, namely, the separate property of Jagmohan Ram in 
which no other person had any interest in the lifetime of Jag- 
mohan Ram. 

Issue No. 5 does not require any decision in the circumstances 
of the case. 

Issues Nos. 6 and 7. No evidence has been led before us to 
show .that Jagmohan Ram’s shares were forfeited and they were 
sold and re-allotted to other persons. 

Issue No. 8. There is no evidence to substantiate it. 

Issue No. 9. It is not argued before us. 

Issue No. 10. It was argued on behalf of Ram Lakhan that 


moai Ram having died in the year 1921 he ceased to be a 


member of the company and therefore became a past member of 
the company within the meaning of Section 156 of the Indian 
Companies Act and therefore his estate is not liable. This argu- 
ment is not sound. Jagmohan Ram by his death did not become 
a past member within the meaning of Section 156(1) (i). Having 
died, he could not continue to be a member of the company, but his 
estate continued to be lable. No authority has been produced 


‘before us to show that by mere death, a member of a company 


becomes a ‘past member’ within the meaning of Section 156 of 
the Indian Companies Act. Section 156 deals with the case of a 
member who has legally parted with his shares. We accordingly 
hald that Jagmohan Ram’s son is liable to be placed on the list 
of contributories. 

Issue No. 11. The learned counsel for Ram Lakhan ore 
that because Jagmohan Ram did not pay anything towards the 
shares subscribed by him there was only a liability to be enforced 
by a suit for spectfic performance of the contract to make him 
take up shares in the company. The argument is based on Sec- 


_ 
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tion 30 of the Indian Companies Act which says that the subs- 
cribers of the memorandum of a company “shall be deemed to 
have agreed to become members of the company”. This section 
has been interpreted in several cases in this Court and other courts 
and it has been held that the words “shall be deemed to have 
agreed to become members of the company” mean that the subs- 
cribers of the memorandum of a company are to be treated as 


having become members of the com se age by-the face of the subs- 447, 


cription. This view was taken is the matter of the Union Bank, 

bad,” and in the case of the Official Liquidator of J. H. 
Chandler œ~ Co. v. H. I. Phili No decided case in conflict with 
these authorities has been p uced before us and we hold that by 
merely subscribing to the memorandum of association Jagmoban 
Ram became a member of the company. 

Issue No. 12. In view of our findings on issues Nos. 3 and 4 
recorded above this issue no longer arises. We are not holding 
that the joint family property is liable in the hands of Ram 
Lakhan and the other members of the joint family and therefore 
we need not discuss the question whether the venture was a new 
one and how far Ram Lakhan was entitled to bind Di joint family 
by entering into a new venture. 

The result is that we allow the application of the official 
liquidator to this extent that we direct Ram Lakhan to be placed 
on the list of contributories for 151 shares and that he be ‘able 
“in due course of administration” as the legal representative of 
Jagmohan Ram. The liquidator will have his cost from Ram 
Lakhan personally inasmuch as Ram Lakhan unnecessarily raised 
pleas against his liability to be brought on the list of contributories. 

As to the sum of Rs. 500 which the opposite parties, other 
than Ram Lakhan, paid into court for the appointment of a guar- 
dian ad litem for Ram Lakhan, the decision was postponed till to- 
day. We are now in possession of the entire facts and are of 
opinion that that sum must be borne by those people who actually 
paid it into court. Our reasons are that the case for Ram Lakhan 
could have been defended on its proper lines by the other members 
of the family who lived jointly with Ram Lakhan. The obstacles 
which members put in the way of the decision of the case could 
not be justified, and therefore they must pay those costs. Ram 
Lakhan will pay his own costs. 

Application allowed in part 

[Ep.—The view expressed in this case seems to be in conflict 

with that expressed in Lalta Prashad v. Gajadbar Shukul 
reported on page 550 of this volume.] _ 


123 A. L. J. 473 "24 A. L. J. 691 
177 


CanmomMaL 


1933 


Sept. 22 





Kino, J. 


» J. 


King, J. 


1410 HIGH COURT [1933] 


HAIDARI BEGAM 
Versus 
JAWAD ALI SHAH* 

Criminal Procedure Code, Sec. 491—A pplication for a direction under 
Sec, 491—Rejected—W bether successive identical applications mein- 
PENE BOE of English Common Lew rule relating to 
writs of corpus. 

The rule of English Common Law, viz., that each judge of the 
High Court of Justice has jurisdiction to entertain an application 
for a writ of babess corpus in term, time or vacation, and he is 
bound to hear and determine the application on its merits notwith- 
standing that some other T already refused a similar 
apphcation, is not applicable to the exercise of the analogous 
statutory power conferred on the High Courts in India under Sec. 
491 Cr. P. C. It is apparently open to the High Court under 
Sec. 491 (2) to make special rules permitting successive identical 
applications for a direction under Sec. 491 Cr. P. C., and in 
the absence of such special rules, effect must be given to Rule 
8, Chapter I, of the Rules of Court, which expressly prohibits 
the presentation of a second application to the same effect and 
with the same object as the previous application which has been 
rejected by a judge. 

Sir Tej Babaaur Sapru, P. L. Banerji and S. Mubemmad 

Hussin for the applicant. 


The opposite party was not represented. 
The judgment of the Court was delivered by 


Kine, J.—This is an application under Section 491 of the 
Code of Criminal Procedure. The applicant, Mst. Haidari Begam, 
prays that, on the grounds stated in her affidavit, this Court may 
be pleased to pass an order directing the opposite party (namely, 
S. Jawad Ali Shah, the applicant’s husband) to produce before 
the Court the minor, S. Mazhar Ali Shah, at an early date, and 
that thereupon the child may be delivered to the applicant. For 
the purpose of disposing of this application we need only state the 
salient facts very briefly. S. Jawad Ali Shah was married in 1928 
to the applicant. They had a son, S. Mazhar Ali Shah, whose age 
is now about 4% years. In July 1933 the applicant was living 
with her husband and the child at Gorakhpur. On July 30 she 
left Gorakhpur for Lucknow in order to attend a ceremony at 
her parents’ house. She left Gorakhpur by the night train. On 
her husband’s advice she left the child with her husband, to avoid 
the risks of a night journey, on the understanding that her husband 
would follow her with the child next day. Her husband did not 
follow her, but sent her a registered letter dated August 2, 
1933 stating that he had divorced her. The applicant served a 

*Cr. Mis. 561 of 1933 
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notice -upon her husband demanding the custody of the child, 
but her husband refused to reie the child, claiming that 
he himself is entitled to his custody: hence the applicant made an 
application to the High Court under Section 491 of the Code of 
Criminal Procedure on the 20th of this month. That application 
was heard by a learned single Judge, Mr. Justice Bennet, who 
rejected it on certain grounds which we need not set forth. The 
applicant then made a second application on the very same day, 
namely, the present application, to the same effect and with the 
same object, to one of us, praying for the very same relief which 
had been refused by Mr. Justice Bennet. As the questions of law 
and procedure raised by the second application seemed to be 
of some difficulty and importance, it was ordered that the applica- 
tion should be heard by a Bench of two Judges. 

As this scond application has been presented ex parte we 
have not had the benefit of hearing any arguments on behalf 
of the opposite party or of the Crown. 

first question to be decided is whether this second appli- 
cation is maintainable, in view of the fact that a previous applica- 
tion to the same effect and with the same object been rejected 
by a learned single Judge of this Court. 

Sir Tej Bahadur Sapru for the applicant has relied strongly 
upon the Common Law practice, relating to applications for a 
writ of babeas corpus, which is in force in the courts of England 
and has been held in Eshughevi Eleko v. Officer administering the 
Government of Nigeria to apply also to the Supreme Court of 
Nigeria. The law laid down in this ruling and in certain other 
rulings on the same subject is stated as follows:— 

The applicant (for a writ of babeas corpus) has a right to 
apply successively to every court competent to issue a writ 
of habeas corpus, and each tribunal must determine such an 

application upon its merits unfettered bythe decision of any other 
tribunal of co-ordinate jurisdiction, even though the grounds 
urged are exactly che same. Thus, each Judge of the High 
Court of Justice has jurisdiction to entertain an application for 
a writ in term, time or vacation, and he is bound to hear and 
determine the appkcation on its merits, notwithstanding that 
some other Judge has already refused a similar application. 
(Halsbury’s “Law of England”, 2nd edition, Vol. 9, Paragraph 
1239). 

she question then arises, whether this practice should be 
followed in the High Court of Allahabad, in the case of applications 
under Section 491 of the Code of Criminal Procedure. We 
think it is clear that the rulings upon which the practice is found- 
ed have no direct application to proceedings under Section 491 
in this Court. The rulings lay down the law relating to applica- 
tions for writs of Asbess corpus in countries where the common 
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law of England is in force. In this province the common law of 
England is not in force and this High Court has not the common 
law right of i issuing a writ of babeas corpus. It only has the power, 
conferred upon it by statute, of making “directions of the 
nature of a habeas corpus”. Sir Tej Bahadur Sapru has not argued 
that the common law of England is in force in this province, but 
he argues that if there is no prohibition imposed by statute, or 
by any rule having the force of law, then the common law practice 
relating to writs of habeas corpus should be followed in the 
analogous proceedings under Section 491 of the Code, as being a 
salutary and reasonable practice. The general argument seems 
to be that as the powers to be exercised are similar, so the procedure 
to be followed should also be similar. 


Section 491 of the Code of Criminal Procedure, 1898, did 
not originally confer any powers upon the High Court at Allah- 
abad. It only conferred powers on the High Courts in Presidency 
towns to make directions of the nature of a Aabeas corpus within 
the limits of their ordinary original civil jurisdiction. In the year 
1923 the Code was amended and by the amendment all the High 
Courts in India were given power to take action under Section 491 
within the limits of their appellate criminal jurisdiction. It 
seems clear therefore that the power which we are now being 


asked to exercise was conferred upon this Court by statute for the 


first time in 1923. It is a power which was conferred by statute 
and not merely regulated by statute. In such circumstances we 
do not think that the rules of common law which govern the 
procedure relating to an application for a writ of hoes as corpus 
would necessarily or by implication be considered applicable to 
the exercise of the statutory power conferred upon us under Sec- 
tion 491. Prima facie an application for the exercise of powers 
conferred under Section 491 should be regulated by the procedure 
governing an application for the exercise of powers conferred 
under any other section of the Code, e.g., an application for bail 

It is argued that there is no prohibition against making succes- 
sive identical applications under Section 491 either in any statute or 
in any rule regulating the procedure in cases under that section. 
Section 491 empowers High Courts to frame rules to regulate the 
procedure in cases under that section. We are informed that no 
rules have been framed by this High Court for regulating the 
procedure under Section 491. There appears therefore to be no 
special legal prohibition against the presentation of successive 
identical applications praying for a direction under Section 491. 
But the very fact that High Courts have expressly been empower- 
ed to make rules regulating the procedure under that section shows, 
in our opinion, that the legislature never contemplated the appli- 
cability of the common law rules governing applications for writs 
of habeas corpus. Although there are no special rules regulating 
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the procedure under Section 491 there is, however, a general rule 
made by this High Court in exercise of the powers conferred by 
Parliament, Letters Patent and Acts of the Indian legislature, which 
appears to be decisive of the point in issue. Rule No. 8, Chapter 
I of these Rules of Court runs as follows:— 
No application to the same effect or with the same object as 
a previous application upon which a Judge has passed any order, 
other than an order of reference to another Judge or Judges, 
shall, except by way of appeal, be presented to any other Judge 
or Judges on behalf of any person on whose behalf alone or 
with such previous application was presented, 

As this rule relates to applications in general it would prime 
facie relate to an application under Section 491 of the Code of 
Criminal Procedure. It is argued for the applicant that this rule 
cannot apply to applications made under Section 491, because the 
rule was made long before 1923, when power to take action under 
Section 491 was for the first time conferred upon this High Court. 
It is true that when Rule 8 was framed it could not have been 
contemplated that it would apply to applications made under Sec- 
tion 491. But Section 491 empowered the Court to frame special 
rules governing the procedure under that section, and as this High 
Court has not made any special rules governing the procedure 
under Section 491, we can only infer that no special rules were 
thought necessary and that Rule 8, which governs applications in 
general, was considered fitting to govern applications under Sec- 
tion 491 also. In any case the language of Rule 8 is undoubtedly 
wide enough to include applications under Section 491, and we 
consider ourselves bound to give effect to it unless and until this 
High Court thinks fit to make special rules expressly permitting 
the presentation of successive identical applications for a direction 
under Section 491, after previous applications to the effect and with 
the same object have been rejected. 

Even if we were at liberty to disregard Rule 8 of the Rules 
of Court, on the ground that it was never intended to apply to 
applications made under Section 491, we should hesitate to adopt 
d rule of common law relating to writs of babeas corpus, permit- 
ting successive identical applications, as being a rule so obviously 
reasonable and desirable that it ought to be extended to the exercise 
of statutory powers conferred by Section 491. To adopt such a 
rule would amount to making a very striking exception to Rule 
8 which governs the procedure relating to all other kinds of appli- 
cations, and which is merely an application of the salutary prin- 
ciple of res judicata. A single Judge of this Court has authority 
to grant or to reject an application under Section 491 and his order 
is an order of the High Court. If he rejects it and another single 
Judge, upon the same facts, comes to a different conclusion and 
grants the application, we should then have two contradictory and 
inconsistent orders of the same High Court. If on the other hand 
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Camar each of the eleven Judges successively and independently i 
~,,, the application, then much public time and money would have 
been wasted. Procedure leading to such consequences does not 
Haman seem so unquestionably reasonable and desirable that we should 
Becat feel inclined to adopt it as a special rule of procedure for cases 
Jawan under Section 491. Although the High Courts in India are em- 
Aur SHaH powered to make rules governing the procedure in cases under 
King, J, Section 491, and although it is therefore apparently open to them 
-~ to make special rules permitting successive identical applications, 
it has not been shown to us that any High Court in India has 
made any such rule. Certainly this High Court has not made 
any such rule, and in the absence of such special rule we hold 
that we are bound to give effect to the general rule (Rule 8, 

Chapter J) regarding applications. 

Under this rule the presentation of this second application, 
to the same effect and with the same object as the previous appli- 
cation which has been rejected by Mr. Justice Bennet, is expressly 
prohibited. 

We hold, therefore, that this second application is not main- 
tainable and we reject it. 


THE MUNICIPAL BOARD, AGRA (Defendant) 
CL 
aio l Versus 
1933 RAM KISHAN (Plaintiff) * 
—— , Municipalsties Act, Section 326—Period of Lmitetion—Inapplicable to a 
soos 2 suit on contract. 
Moxmy, J. The period of limitation of six months in Section 326 of the 
BENNET, J. Municipalities Act is not intended to apply to a suit on contract. 
This section is intended to cover wroagful acts done by a Muni- 
cipal Board or by officers or servants of that Board. District 
Local Board of Poona v. Vishnu Raghobse Wadherker, A. L R. 
(1933) Bom. 164 relied om. 
Where the plaintiff entered into a contract with a Municipal 
Board to execute certain works, and having executed the works 
he sued for the balance of money due to him, beld, that the suit 
did not come under Section 326, Municipalities Act, inasmuch 
as it was not a suit in tort but it was a suit in contract and a suit 
in contract was not one contemplated by Section 326. 
First APPEAL from a decree of J. N. Dust Esq., Addi- 
tional Subordinate Judge of Agra. 
K. N. Katju and M. N. Kasl for the appellant. 
N. P. Athans. S. K. Der and G. Agarwala for the respondent. 
The judgment of the Court was delivered by 


BENNET, J.—This is a first appeal from a decree of the learn- 
ed Subordinate Judge of Agra awarding a sum of money to the 
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plaintiff. Two points have been ucged in appeal: firstly that the 
claim was barred by limitation and, secondly, that the order strik- 
ing out the defence of the defendant-appellant was unjust and 
irre and the suit should have been tried on its merits. We 
deal with the point of limitation first. The plaint sets forth 
that the plaintiff is a contractor and that he carried out certain 
works detailed in the appendix to the plaint on behalf of the defen- 
dant, the Municipal Board of Agra; that the plaintiff found that 
the Board was making delay in payments and that the plaintiff 
served a statutory notice on June 19, 1928 informing the Board 
that unless the amount claimed was paid within two months, in- 
terest at 2 per cent per mensem would be charged from the defen- 
dant; that the defendant has only paid a portion of the amount due 
to the plaintiff and that a sum now remains due which the defen- 
dant is liable to pay to the plaintiff for wrongfully withholding 
payment; that in spite of repeated letters, notices and reminders, 
the defendant is simply putting off the plaintiff, though the defen- 
dant has acknowledged its liablity to the plaintiff; that the cause 
of action has been acoruing to the plaintiff every month and, final- 
nO cause of action accrued on March 31, 1929. As regards 
is date it may be noted that the appendix shows that this was the 
date of the last payment made to the plaintiff. The plaint was 
tendered on May 25, 1929 and there was some deficiency in court- 
fee and it was finally registered on June 1, 1929. 

The argument of the learned counsel for the appellant is that 
this suit comes under Section 326 of the U. P. Municipalities Act 
of 1916 and that under Sub-section (3) the period of limitation 
is six months after the accrual of the cause of action. He points 
out that the Appendix shows that the various works were comple- 
ted by dates the latest of which is December 1928 and that this 
would be more than the period of six months before the date of 
filing of the suit on May’25, 1929. Some of the works were com- 
pleted in 1927. The main question before us is whether Section 
326 of the U. P Municipalities Act applies or not. The point was 
urged before the lower court and the lower court held that that 
section did not apply, because the Board went on admitting their 
liability to the plaintiff and the cause of action was therefore a 
recurring one. In this Court this ground has not been urged and 
a broad ground is urged by learned counsel for the ndent that 
Section 326 Municipalities Act is not intended to apply to suits on 
contract. ‘That section states: 

No suit shall be instituted against a board, or against 2 member, 
officer or servant of a Board, in respect of an act done or purport- 
ing to have been done in its or his official capacity. 

The first point taken by counsel for respondent is that the 
suit must be in respect of an act done by the defendant. In the 
present case the act is not something done by the defendant which 
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has given cise to a cause of action, but the act is something which 
has been done by the plaintiff, that is, a contract under which the, 
plaintiff has performed work. No doubt in one sense the plaintiff 
and the defendant both agreed to the contract, but the contract 
alone is not the cause of action. It is the carrying out of the con- 
tract by the plaintiff that is a principal part of the cause of action. 
There is not in this case a definite refusal by the defendant. Even 
if there had been, it is contended by the learned counsel that be- 
cause the case is one of contract the acts which may be subsequently 
done by the defendant will not bring the case under Section 326. 
For this proposition learned counsel referred to a ruling reported in 
District Local Board of Poona v. Vishnu Raghoba Wadherkar' in 
which it was held under a similar section of the Bombay Local 
Boards Act that the section on limitation had no application to a 
suit on contract. It has also been held in a Full Bench ruling of 
the Bombay High Court, Manobar Ganesh v. Dakor Municipality’, 
in regard to the Bombay Municipal Act II of 1884 that such suits 
on contract would not come under the similar section for limita- 
tion. On page 301 it stated: 

Claims based on contract can never be included under this sec- 
tion for the simple reason that they are not claims for anything 
done or purporting to have been done in pursuance of the Act. 

There was in the Municipal Act of 1873 Section 73 which 
applied formerly to the United Provinces, then the North Western 
Provinces, a similar section. A Full Bench ruling of this Court 
reported in Brij Mohan Singh v. The Collector of Allahabad’ held 
that this clause for limitation would not apply to a suit for declara- 
tion by certain persons that they as owners of land had a right 
to establish a market. It is true that in the present Municipalities 
Act the words “in pursuance of the Act” do not appear and instead 
of that we have the words “in its or his official capacity”. We do 
not think however that the change in the language is intended to 
bring under Section 326 suits by a person based on contract. In 
our view Section 326 is intended to cover wrongful acts done by a 
Municipal Board or by officers or servants of that Board. It was 
argued that an act may include an omission and that in the present 
case the omission to pay might be included in the term “act”. ‘That 
may be so, but it will not help the appellant, because the reason why 
we consider that this suit does not come under Section 326 is that 
it is not a suit in tort but it is a suit in contract and we consider 
that a suit in contract is not one contemplated by Section 326. 
In Bradford Corporation v. Myres* there was a case before the 
House of Lords on a similar point in regard to an English statute 
where the language was for all practical purposes similar. It was 
held by Lord Haldane on page 251: 

1A. L R. 1933 Bom. 164 "L L. R 22 Bom. 289 
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Lords, in the case of such a restriction of ordinary rights I 
think that the words used must not have more read into 
them than they express or of necessity imply, and I do not think 


that they can be properly extended so as to embrace an act which 
is not done in direct pursuance of the provisions of the statute or 
in the direct execution of the duty or authority. . ae 

—s In Shar pington v. Fulbam Guardians, [1904] 2 Ch. 
449 Farwell, J. decided that the Act did not apply where in the 
execution of a public duty the guardians had contracted with a 
builder to build for them a receiving house for the children of 
paupers and the builder was suing them for breach of the parti- 
cular contract they had entered into. He pointed our that al- 
though the general duty made it intra vires to do so, there was no 
duty to enter into that particular contract. He declined to hold 


In other words, this view of law treats a municipal body 
and its officers and servants on the same footing as private indivi- 
duals when they enter into a contract. No special privilege ac- 
crues to them in making contracts and the law of limitation for 
contract suits is the same for them as for private individuals. It 
is difficult to see what reason there could be for the law to be 
otherwise. Why should a Municipal Board receive any special 
protection when it enters into a contract? It is not a question 
of incapacity and although in some senses it may be incapable it is 
not incapable in the legal sense. As regards acts done in perfor- 
mance of a statutory duty under the Municipalities Act different 
conditions arise and it is reasonable for the law to offer protection 
to municipal officers for such acts. But the making of a contract 
is not an act of that nature and it is not an act in performance of 
a statutory duty. ‘Therefore there is no reason why the limita- 
tion period should be shortened. As a matter of practical expe- 
rience it would be impossible to apply a period of six months’ 
limitation to municipal contracts and the history of the present 
suit is sufficient reason to show that point. In the present suit the 
correspondence between the Municipal Board and the plaintiff 
shows that the Board was unable to decide what were the amounts 
due to the plaintiff and had consequently asked the plaintiff for time 
to make inquiries of its own officers. To hold that the plaintiff would 
be barred by six months’ limitation while such a correspondence and 
inquiry were going on would be to make a mere travesty of jus- 
tice. We consider therefore that the period of limitation of six 
months in Section 326 of the Municipalities Act is not intended to 
apply to a suit on contract and therefore it does not bar the plaint 
in the present case. Some Allahabad rulings were shown by learn- 
ed counsel for the appellant but we consider that those rulings 
are distinguishable from the present case. 
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The next question which arises in this appeal is the correctness 
of the order - the lower court in striking out the written state- 
ment. The plaintiff made three applications on August 10, 1929, 
one for inspection, another for production of documents and a 
third for discovery. All these applications were in very wide 
terms and, in our opinion, the applications were not framed accor- 


ding to the provisions of the Code of Civil Procedure, because 


_ they should have been much more definite in mentioning the 


documents required. The court passed orders on August 14, 
1929 that the defendant should comply with these ap a 
The discovery was to be complied with by August 16, 
tion by August-20, and the documents were to be Sel on 
August 21. On August 21, the Municipal Board made an appli- 
cation to the effect that the order of the court was communicated to 
the vakil on the 16th or 17th instant. This is alleged by the learned 
Subordinate Judge to be incorrect and he says that on August 10, 
that matter was communicated. The application further pointed 
out that the 18th, 19th and 20th were holidays; that | 
all the documents asked for could not be traced and some of the 
‘documents have been brought today and efforts are being made 
to trace out the others, which will be shown and produced before 
the Court as soon as they are available. 

It appears to us that this application on behalf of the defen- 
dant was very reasonable under the circumstances. But the lower 
court considered that the Board had not made any honest effort 
and the lower court ordered that the defence be struck off. We 
consider that this order of the lower court cannot be upheld. 

Accordingly we set aside the decree of the lower court and 
remand the case for disposal according to law. Costs hitherto 
incurred will be costs in the cause. 

Decree set aside 
Case remanded 


BALDEWA 
Versus 
EMPEROR* 

Penal Code, Secs. 441 end 447—Criminal trespass—Mere knowledge that 
entry under a bona fide claim of title is likely to cause insult or 
annoyance—W hether sufficient to constitute offence—Unlewful entry 
followed by unlawful comtinnance—W bether punishable. 

A mere knowledge that the trespass is likely to cause insult or 
annoyance does not amount to an intent to insult or annoy withia 
Sec. 441 LP.C. Trespass is an offence only if it is committed with 
one of the intents specified in the section and proof that a trespass 
committed with some other object was known to the accused to 
be likely or certain to cause insult or annoyance is insufficient 


*Cr. Rev. 435 of 1933 
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2 sustain a conviction under Sec. 447 L P. C. S. Vullape v. 

S. Bheems Row, I. L. R. 41 Mad. 156 followed. 

Where a person enters upon property belonging to-and in the 
possession of another under a bone fide claim of title, mere entry 
does not render the accompanying trespass a cr.minal trespass, and 
mere knowledge that the entry is likely to cause insult or annoyance 
is insufficient to sustain a conviction under Sec. 447 I. P. C. 

An unlawful entry followed by unlawful continuance of occupa- 
tion is punishable under Sec. 441 I. P. C. Emperor v. Bendbu 
Singh, A. I. R. 1928 Pat. 124 relied on. > 

CRIMINAL Revision from an order of K. N. Wancnoo ESQ., 
Sessions Judge of Muzaffarnagar. 
a M. Roy for the applicant. 

M. Waliullab (Assistant Government Advocate) for the 


Crown. 


The following judgment was delivered by 

Bajpai, J.—This is an application in revision by one Baldewa 
who has been convicted by the Bench Magistrates Kandhla, district 
Muzaffarnagar, under Section 447 of the Indian Penal Code, and 
sentenced to pay a fine of Rs. 100. The Bench also passed certain 
orders regarding possession of the property for which trespass is 
said to have been committed. This conviction was affirmed in 
appeal by the learned Sessions and Subordinate Judge of Muzaffar- 
nagar. In revision it has been argued before me that the trial is 
vitiated because the complainant was not examined under Section 
244 of the Criminal Procedure Code and the Magistrate was bound 
to do so. Next it is contended that 

in the absence of any evidence that the entry in the land was with 
a view to intimidate or insult or annoy the railway authorities, 
the conviction under Section 447 of the Indian Penal Code is bad 
in law. 

The third ground is the common ground regarding the seve- 
rity of sentence. No grievance has been madé before me in con- 
nection with the order regarding possession of the property over 
which trespass has been said‘to be committed. 


The facts are that there is a plot of land which has been 
recently let out to the S. S. L. Railway and the railway has put 
up certain boundary flags over the plot that has been leased out to 
the railway. The accused Baldewa started building a small house 
or hut on a portion of the land which has now been found to have 
been leased to the railway. It may be conceded in favour of the 
accused that it was not perhaps possible to the naked eye to find 
out the exact limits of the railway property because. it appears from 
the evidence of the station master that after Baldewa- had tres- 
passed upon this land the station master had to get an overseer to 
take measurements and then to point out to Baldewa that the pro- 

perty on which he was building was the property of the railway. 
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I may, therefore, assume that Baldewa entered upon this land 
under a bona fide claim of title and as such I have got to see 
whether under the First Clause of Section 441 of the Indian Penal 
Code he entered upon such property in the possession of another 
with intent to commit an offence or to intimidate, insult or annoy 
any person in possession of such property. The offence contem- 
plated in this provision cannot obviously be the offence of criminal 
trespass but must be some other offence either under the Indian 
Penal Code or under any special enactment. In view of the find- 
ing arrived at by the courts below that the property on which 
the entry was made belonged to and was in the ion of the 
railway I may further hold that Baldewa’s act, although in asser- 
tion of a bona fide title, was an unlawful act but every unlawful 
act is not necessarily an offence (see Section 40 of the Indian Penal 
Code), and an intention to commit an unlawful act not being one 
of the acts mentioned in Section 441 of the Indian Penal Code the 
mere entry does not render the accompanying trespass a criminal 
trespass. It was not suggested in the present case that any parti- 
cular offence either de the Indian Penal Code or under any 
special enactment was within the contemplation of the accused. I 
have then got to see whether Baldewa entered upon this property 
with intent to intimidate, insult or annoy any person in possession 
of such property. It should be noticed that the legislature has 
used the words “with intent” and not the words “with know- 
ledge.” That there is a distinction between these two phrases is 
obvious from the fact that in certain other sections of the Indian 
Penal Code both expressions are used as meaning different sets of 
circumstances (see Section 425 of the Indian Penal Code). It 
must, therefore, be proved by the prosecution that the accused had 
the intention to intimidate, insult or annoy when he made the 
entry, nor is it enough that the prosecution should ask the court 
to infer that the entry is bound to cause intimidation, insult or 
annoyance to the person in possession of the property. In 
Emperor v. Moti Lal’ a Bench of this Court has held that 


A conviction cannot in our opinion follow merely because one 


can pronounce with certainty that the must have known 
that his act would as one of its inevitable incidents cause annoy- 
ance. 


A Full Bench of the Madras High Court in, S. Vullappa ~v. 
Bheema Rou? has held that ; 


A mere knowledge that the trespass is likely to cause insult 
or annoyance does not amount to an intent to insult or annoy 
within Section 441 of the Indian Penal Code. Trespass is. an 
offence only if it is committed with one of the intents specified 
in the section and proof that a trespass committed with some 
other object was known to the accused to be likely or certain to 
"LL. R. 47 All 855 "L L R. 41 Mad. 156 


As Lek HIGH COURT 1421 


cause insult or annoyance is insufficient to sustain a conviction 
under Section 448 of the Indian Penal Code. 

It is impossible, therefore, to hold in the present case that the 
accused Baldewa entered upon the railway property in possession 
of the railway with intent to commit an offence or to intimidate, 
insult or annoy the railway authorities in possession of such pro- 
perty, and the courts below do not seem to have drawn a clear 
distinction between “intention” and “knowledge of likelihood.” 

It has, however, been contended on behalf of the Crown that 
the accused can be convicted under the Second Clause of Section 
441 of the Indian Penal Code and that no prejudice has been 
caused to the accused inasmuch as he was fully aware as to what 
the.charge against him was. He knew that it was not only because 
his initial entry was punishable that he was charged but he knew 
perfectly well that his continuance in ion was perhaps the 
chief reason why he was prosecuted. prosecution case is that 
in spite of remonstrances, protests and warnings the accused con- 
tinued to remain in possession of the property. The contention 
on behalf of the accused is that the second provision comes into 
play only when the entry of the accused in the first instance was 
lawful and the continuance in possession was unlawful with the 
intent mentioned in that provision. Ex bypothesi, in the present 
case the entry itself was unlawful and, therefore, it is submitted 
on behalf of the accused that the second provision of the section 
cannot be invoked in aid by the prosecution. A literal reading of 
the section might lend some support to this argument but a 
literal interpretation of the same would lend us into an anomaly, 
because it would then mean that a lawful entry followed by 
unlawful continuance would be punishable whereas unlawful entry 
followed by unlawful continuance in possession would not be 
punishable. A similar point arose in Emperor v. Bandhu Singh? 
and a Bench of that Court, Mallick, A. C. J. with the concurrenc? 
of Wort, J., held as follows:— 

In my opinion Section 441 of the Indian Penal Code substantially 
reproduces the English law. It provides that sf the trespasser 
having entered la y remains unlawfully on the property with 
intent to annoy he will be said to commit criminal trespass. In 
my Opinion no less punishable is an unlawful entry followed by 
an unlawful continuance of occupation. It may be said that 
the intruder or trespasser pays the penalty once for all upon con- 
viction for the act of entry and that he cannot again be i 
for continuance of occupation. I think the answer to this is tbat 
each time that the true owner goes upon the land or makes a 
claim under circumstances sufficient in law to constitute re-entry 
and the trespasser opposes him with the intention required by Sec- 
tion 441 a new offence under that section is committed and a 
new liability arises. ; 

~ >A. L R. 1928 Pat. 124 


1422 HIGH COURT [1933] 


It is not necessary for me for the purpose of the present case 
to go as far as the learned Judges went in the Patna case and to 
hold that each time the true owner re-enters on the land and the 
trespasser opposes him with the intention required by Section 411 
a new offence under that section is committed, but I am of the 
opinion that this case strengthens me in the view which J have 
just enunciated, namely, that an unlawful entry followed by un- 
lawful continuance of occupation is also punishable under Sec- 
tion 441 of the Indian Penal Code. This being my view 
of the law it follows that in the present case Baldewa has 
incurred the liability imposed by Section 441 of the Indian Penal 
Code. He, when he was building on the land, was constantly told 
and constantly warned that he was trespassing on another man’s 
property. He was even shown the measurements made by a 
competent person and his unlawful act demonstrated almost to a 
certainty to him but in spite of that he continued to build and 
threaten and abuse the railway authorities. His intention, there- 
fore, in remaining on the land was to insult and annoy the railway 
people. My conclusion therefore is that he has been rightly con- 
victed, «t. * 4% i 

It was!also argued, as I stated at the outset, that inasmuch 
as'the complainant was not examined under Section 244 of the 
Criminal’ Procedure Code the trial is vitiated. The phraseology 
of the ground is not correct because an examination of the record 
shows that Mr. Pearce, the complainant, was examined under Sec- 
tion 244 of the Criminal Procedure Code. What really did happen 
was that the complainant was not examined on the back of the 
complaint under Section 220 of the Criminal Procedure Code. 
This is a mere irregularity cured under Section 537 of the Criminal 
Procedure Code because obviously the accused has in no way been 
prejudiced. I may refer to the cases of Anil Krista Das v. Badam 


_ Sentra* and Emperor v. Heman Gope. 


SHEE 


The result is that I dismiss this revision. 
Application dismissed 
‘A. L R. 1929 Cal 175 *ss L C 459 


HAFIZ MANZOOR AHMAD and oTHers (Defendants) 
Versus 

MUHAMMAD ABDUL JAMIL (Plhintiff)* 

Indian Easements Act, Secs. 60 (b) and 64—Work of permanent charac- 
ter exectited tn pursuance of Hcense—When license irrevocable. 

; Where a work of a permanent character has been executed in 
pursuance of a license, it becomes irrevocable, and the licenser 
ċannot revoke the license on condition of his making compensation 
to the licensee for loss incurred by the revocation of the license. 
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A rare meine hee Pee ete eG Crm. 
793 distinguished. — 
eT owa rarai a wall ween he, oaa che paras Po? 
admittedly belonged to the defendants. Ten or twelve years Manzoor 
_ before the suit the plaintiff was allowed to raise this wall (at a AHMAD 
cost of Rs. 25) by constructing its upper portion. The lower v. 
court found that this construction by the plaintiff must have 22% 
been made with the knowledge of the defendants, either with their  /*™™ 
consent -or at any rate without any protest on ther part, and: 
remained in existence for a long number of years, though not for 
more than twelve years. Held, that the construction made by the 
plaintiff was a work of a permanent nature and on the finding of 
the lower Court there was an implied grant of a license and the 
defendants were therefore not entitled to revoke the license under 
_ Sec. 60 (b) of the Easements Act. 
APPEAL under Section 10 of the Letters Ratent, from a judg- 
ment of the Hon’sLe Mr. Justice BENNET. ; 


M. A. Aziz for the appellants. - > ~ 

Akhtar Husain Kben for the respondents. `. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of Sslemes, C. J. 
a suit for an injunction and damages. The lower portion of a 
wall between the houses of the parties admittedly belongs to the 
defendants. Ten or eleven years before the. suit the plaintiff was 
allowed to raise this wall by constructing its upper portion as part 
of the walls of his privy on the upper storey. The lower appel- 
late court has found that this construction by the plaintiff must 
have been made with the knowledge of the defendants, either with 
their consent or, at any rate, without any protest on their part, 
and remained in existence for a long he. of years, though not 
for more than twelve years. The defendant subsequently demo- 
lished the upper portion and prevented the plaintiff from recons- 
tructing it. The plaintiff accordingly sued for damages for the 
demolition of that portion of the wall and also for an injunction 
restraining the defendants from interfering with this construction. 
The first court gave the plaintiff a decree both for injunction and 
damages, but on appeal the lower appellate court came to the con- 
clusion that the right not having been enjoyed for the full period 
of twenty years the plaintiff had not-acquired any right, by pres- 
cription or otherwise, and that accordingly, although he was en- 
ti to get damages for the loss incurred by him he was not 
entitled to any injunction against the defendants. . 

In second appeal a Jearned Judge of this Court came to 
the conclusion that the lower appellate court had overlooked that 
the construction made by the plaintiff was a work of a permanent 
character and that on the finding of the lower appellate court there 
was an implied grant of a license by the defendants to the plaintiff 
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Crm to construct the wall on the upper storey and that, as the wall had 
ig;  COst at least Rs.25, the construction was a work of a permanent 
__._ character and not of a temporary nature and the defendants were 
Manzoor therefore not entitled to revoke the license under Section 60 (b) 
Aw? of the Indian Easements Act. The learned Judge has further held 
Asoo. that Section 64 of the Act does not apply to a case where the work 
Jam executed is of a permanent character and that accordingly the 
salermen, C. J, Plaintiff was not entitled to revoke the license on payment of com- 
pensation. 

In our opinion the view taken by the learned Judge of this 
Court is perfectly correct. In the absence of a clear finding to the 
contrary he was entitled to examine the record and the circums- 
tances of the case and come to the conclusion that the wall built on 
the upper storey was a work of a permanent character. He was 
not bound to send an issue to the lower appellate court on that 
point. A license, which under Section 52 of the Indian Easements 
Act is a mere right to do or continue to do, in or upon the immo- 
vable property of the grantor, something which would, in the ab- 
sence of such right, be unlawful, and such right does not amount 
to an easement or an interest in the property, is ordinarily revoc- 
able. But Section 60 provides that a license can be revoked by the 
grantor, unless (a) it is coupled with a transfer of property and 
such transfer is in force; or (b) the licensee, acting upon the 
license, has executed a work of a permanent character and incurred 
expenses in the execution. 

The present case undoubtedly falls within the scope of Sub- 
section (b) of Section 60. It therefore cannot be revoked by the 
grantor. 

In several earlier cases it was held by this Court that where a 
work of a permanent character has been executed in pursuance of 
the license, it becomes irrevocable. 

In a recent case Iqbal Ahmad, J. has held that where a license 
has become irrevocable, the courts cannot allow a licenser to revoke 
the license on condition of his making compensation to the licensee 
for loss incurred by the revocation of the license. The learned 
Judge distinguished the Calcutta case of Surnomoyee v. Chunder 
Kumar Das’ and another Calcutta case, on the obvious ground that 
the Indian Easement Act was not in force in Bengal and the learned 
Judges of the Calcutta High Court had not to consider the effect 
of Section 60, but merely proceeded on general principles deduci- 
ble from English rulings. 

It seems to us that it would be a contradiction in terms to hold 
that a license is irrevocable under Section 60 of the Easement Act 
if a work of a permanent character has been executed and, at the 
same time, to lay down that the grantor can revoke the license pro- 
vided he is willing to pay compensation. 

2 QL Jj. 443; 8 L CG 793 
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We also think that the provisions of Section 64 in no way des- 
troy the revocability of the license for that section deals with a 
license that has been granted for a consideration, and the licensee, 
without any fault of his own, is evicted by the grantor before he 
has fully enjoyed, under the license, the right for which he con- 
tracted and is claiming compensation. It is always open to a 
licensee not to insist on the restoration of the license but be merely 
content with the compensation. We therefore think that the 
decree passed by the learned Judge of this Court is right and we 
accordingly dismiss this appeal with costs. 

; _ Appeal dismissed 


HARAKH NARAIN SINGH alias MUSAI BABU AND ANOTHER 
(Defendants) 
Versus 
BABBAN AND OTHERS (Pléntiff)* 

Civil Procedssre Code, Sec. 98—Decree of lower Couri—Contains adjudi- 
cations regerding severa} items—Whether Sec. 98 applicable with 
reference to adjudication of each Hem. 

Where the judges composing a Bench do not agree in confirm- 
ing the adjudication made by the lower court in respect of one 
item, such decree or adjudication relating to that item shall be 
confirmed. At the same time, if they agree in reversing the 
decree or adjudication by the lower court as regards another 
item in dispute, the decree in respect of such item shall be varied. 
In this view where the document described as the “decree” 
contains adjudications regarding several items, each adjudi- 
cation is a decres, as defined in Sec. 2 (2), and the provisions 
of Sec. 98, C. P. C. should be applied with reference to the 
= aap of each item. K Deyal Gir v. Irshad Ali 


1933 


Manroon 
ÁHMAD 


22 Cal L. J. 525: 31 In. Cass 965 and Rejagopels Naidu ` 


v. Subbemal, L L. R. 51 Mad. 291 relied on. 
First APPEAL from a decree of MauLvi Arı MUHAMMAD, 
Additional Subordinate Judge of Gorakhpur. 


Ram Nema Prasad for the appellants. 
Sir Tej Babedur Sapru and Mukbter Abmad for the 


respondents. 

This appeal was heard by Niamatullah and Bennet, JJ. The 
appeal arose from a suit brought by the plaintiff-respondents for 
enforcement of a hypothecation bond, dated March 17, 1917, exe- 
cuted by Sheo Saran Singh (since deceased), father of the appel- 
lants. The deed was in favour of Chander Deo Tewari (since 
deceased), father of the plaintiffs. l 

The suit was contested by the appellants on the usual ground 
that the property hypothecated under the bond was joint family 
property and that there was no legal necessity for the loan. 

*F. A. 183 of 1930 
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The lower court decreed the suit, holding that the entire con- 
sideration of the deed in suit was borrowed either for payment of 
antecedent debts or for legal necessity, though a sum of Rs. 357 
was not proved to have been borrowed for necessity or for pay- 
ment of antecedent debts, but as it was an “insignificant amount”, 
it was allowed by the court below. 

The consideration of the bond in suit was Rs. 4,999, out of 
which a sum of Rs. 723-12, made payable to an earlier creditor, 
was admittedly not paid, so that de net amount which should 
be deemed to be the consideration was Rs. 4,275|4. The interest 
stipulated in the bond was -|14|- % per mensem, compoundable 
every year. The amount claimed in all is Rs. 14,167/11. 

According to the recitals contained in the d the consi- 
deration of Rs. 4,999 is made up of the following four sums:— 

(1) Rs. 2,015-12, mentioned in the deed as due to the mort- 
gagee under three ‘sarkhats’ forming part of his account book; 

(2) Rs, 259-8, mentioned in the deed as a previously 
borrowed debt; 

(3) Rs. 723-12, already referred to made payable to a creditor 
but admittedly not paid; and l 

(4) Rs. 2,000, advanced in cash for payment of sums due 
to the creditors, Hira Lal and Mt. Gulab Dei. 

On 2 consideration of the evidence Niamatullah, J. found that 
out of the total consideration of Rs. 4,275-4 actually advanced 
under the bond in suit, a sum of Rs. 2,275-4 was validly due under 
the aforesaid bond and he passed a decree in favour of the 
plaintiffs for that amount with interest at the contractual rate 
up to a date six months hence, after which interest at the rate 
of 6% was allowed. While Bennet, J. held that the decree of the 
lower court should be upheld except as regards Rs. 340 of the 
principal for which no legal necessity was shown and that this sum 
with the compound interest on it should be deducted from the 
amount decreed to the plaintiff-respondents, 

The question therefore arose whether the decree appealed from 
should be varied so far as the judges comprising the Bench agreed 
that it should be varied and the appeal dismissed as regards the 
rest, or whether the appeal should be dismissed in toto; and the 
learned judges delivered the following judgment on this point:— 

NIAMATULLAH and BENNET, JJ.—The two judges composing 
the bench have arrived at different conclusions as regards the 
amount for which a decree should be passed in favour of the 
plaintiffs. ‘The lower court decreed the plaintiffs’ claim in its 
entirety. One of us would decree it only to the extent of 
Rs. 2,275|4; while the other would uphold the lower court’s 
decree except as regards Rs. 340. The question is whether the 
decree appealed from should be varied so far as the judges com- 
posing h Bench agree that it should be varied and the appeal 
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dismissed as regards the rest, or whether the appeal should be 
in toto. 

Section 98, C. P. C., is so worded as to make it arguable 
that, unless the majority of the Judges composing 2 Bench agree 
in varying or reversing the decree appealed from, it should be 
maintained. An opinion to this effect was expressed in Punjab 
Akbbsrat and Press Co. Lid. v. C. M. G. Ogilive!. On the other 
hand, it was definitely held in Rejagopala Naidu v. Subbemal® 
that the decree appealed from should, in such a case, be varied 
in so far as the Judges composin the Bench agree to vary it and 
should be confirmed as regards rest. It seems to us that this 
view is more in accord with justice and common sense and 
should be adopted if the language of the section makes it per- 
missible to do so. We are of opinion that S. 98 (1) and (2) 
can be so interpreted as to support the view taken by the Madras 
High Court. The learned Judges have given their reasons for 
adopting the same, and we do not consider it necessary to repeat 
them. We would, however, add some of our own. 

Section 98 (2) provides:— 

Where there is no such majority which concurs in a judgment 
varying or reversing the decree appealed from such decree shall 
be confirmed. 


The word ‘decree’ is defined in Section 2(2) to mean:— 
The formal expression of an adjudication which .. .. . . 
conclusively determines the rights of the parties with regard to 
all or any of the matters in controversy in suit. . . . 
The word “judgment” is defined in Section 2 (9) as 
“The statement given by the Judge of the grounds of a 
decree or order.” 


It seems to us that the word “decree” occurring in S. 98 
(2), C. P. C., does not mean the document described by that 
name, but “the formal expression of an adjudication as regards 
all or any of the matters in controversy in a suit.” Lf there are 
several matters in controversy in a suit the formal expression of 
adjudication as regards each of those matters is a “decree” so 
that in that sense adjudication as regards every item in dispute 
between the parties is a decree. Where the judges composing a 
Bench do not agree in confirming the adjudication made by the 
lower court in respect of one item, such decree or adjudication 
relating to that item shall be confirmed. At the same time, if 
they agree in reversing the decree or adjudication by the lower 
court as regards another item in dispute, the decree in respect 
of such item shall be varied. In this view, where the document 
described as the “decree” contains adjudications regarding several 
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items, each adjudication is a decree, as defined in S. 2 (2), and 
the provisions of S. 98, C. P. C., should be applied with reference 
to the adjudication of each item. 

In Krisben Dayal Gir v. Irshad Ali Kben® the same view seems 
to have been taken, though there is no discussion of the reasons 
on which it proceeds. 

For the reasons stated above, we allow the appeal so far as 
to modify the decree appealed from by reducing the plaintiffs’ 
claim to the extent of Rs. 340, besides interest and compound 
interest. ‘The parties shall receive and pay costs in proportion 
to success and failure, in both courts. 

Decree modified 


822 Cal. L. J. 525-31 L C 965 


PRIVY COUNCIL 


MINISTER OF NATIONAL REVENUE 
Versus 
CATHERINE SPOONER* 
Uncome-tax—Income—Sale of land—Vendee agrees to give vendor, inter 
alia, a percentage share of oil to be obtained from tbe lend—Payment 
of money in lieu of share of oil—Whether ‘income’ or part af price. 
Where in consideration of a sale of land the purchaser agreed to 
give the vendor a sum in cash, a block of shares and a percentage 
share of the oil to be obtained from the land sold, and the 
vendor accepted a sum of money in lieu of her share of oil 
produced in a year, beld, that the true view of the transaction 
was that the vendor had converted the land, which was capital, 
into money, shares and a percentage of the minerals which the 
purchaser may win, and there was no question of profit or gain. 
The sum accepted by the vendor in lieu of her share of oil 
produced was in effect peyment by instalment of part of the 
price of the property which the vendor had finally disposed of to 
the vendee, and the amount so paid was therefore not ‘income’ 
of the vendor so as to make him liable to income-tax in respect 
thereof. Commissioner of Inland Revenue v. Merine Steam 
Turbine Co., [1920] 1 K. B. at 203 followed. 
APPEAL from a decision of the Supreme Court of Canada. 


C. F. Elliot, K.C. for the appellant. 

H. S. Patterson, K.C. and Horace Douglas for the respondent. 

The following judgment was delivered by 

Lorp MACMILLAN—This respondent, Mrs. Spooner, in the 
year 1927 received a sum of $9,570-41 in circumstances set 
out in an agreed statement of facts. The question is whether 
this sum was “income” of the respondent within the meaning of 
the Income War Tax Act (Revised Statutes of Canada, 1927, 


ch. 97). 
*P C. A. 72 of 1932 
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It ap that the respondent, who was the owner in freehold 
of a ranch in Alberta, entered into an agreement on April 15, 
1925, with Vulcan Oils Ltd., a company incorporated under. the 
laws of the Province of Alberta, and having for its objects “drilling 
for and procuring the production and vending of oil.” By this 
agreement the respondent sold to the company all her right, title 
and interest in and to twenty acres of her land, “subject to the 
provisos, conditions and royalties hereinafter reserved.” . “In con- 
sideration of the said sale” the company a ‘to pay to the 
respondent the sum of $5,000 in cash on execution of the 
Pe to issue to her 25,000 fully-paid shares of $1 each in 

e company, and further to deliver to her order “the royalty 
hereby reserved namely, ten per cent. of all the petroleum, 
natural gas and oil produced and saved from the said lands free 
of costs.” The company undertook to deliver this percentage at 
least once in every 30 days, to keep and make available to the 
respondent proper books of account showing the quantity of 
petroleum, natural gas and oil produced from the lands; and to 
permit the respondent at all times to enter upon and inspect the 
workings. It was also agreed that the company should forthwith 
acquire the necessary plant and commence drilling as expeditiously 
as possible, and upon oil or petroleum being discovered should 
carry on the operation of pumping or otherwise procuring those 
products from the lands. “In the event of oil or gas being dis- 
covered in commercial quantities on the said lands” the respondent, 
“as part of the consideration for this agreement” covenanted to 
transfer to the company in fee simple the 20 acres already men- 
tioned and also 20 additional acres, “reserving always, however, to 
the vendor the said royalty of 10 per cent. of all petroleum, natural 
gas and oil in respect to the” first-mentioned 20 acres. ` 

The company duly commenced operations, and in the fall 
of 1926 struck oil in commercial quantities. In the year 1927 the 
company did not deliver to the respondent any of the oil produced, 
but sold the whole of it, and paid over $9,570:41, being 10 per 
cent. of the gross proceeds, to the appellant, which sum she 
accepted in satisfaction of the “royalties” reserved to her under 
the agreement. When the present question arose the respondent 
had not yet conveyed the lands to the company and the title still 
remained in her own name. 

The respondent in her income tax-return for the year 1927 
reported no income, but she was subsequently assessed to tax in 
respect of this sum of $9,570-41 which she had received from 
the oil company, the amount of the tax being $301-07. The 
Minister of National Revenue, the present appellant, to whom the 
respondent appealed, confirmed the assessment subject “to adjust- 
ment as to depletion in accordance with Section 4 of Chapter 12 
‘of the Statutes of 1928.” ‘The respondent having appealed to 
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the Exchequer Court of Canada her appeal was dismissed by 
Audette, J. Ona further appeal to the Supreme Court of Canada 
the respondent obtained a unanimous judgment in her favour, 
setting aside the assessment. From this judgment the Minister 
of National Revenue has now appealed to His Majesty in Council. 


The Income War Tax Act contains the following definition 
of income:— 

3.—(1) For the purposes of this Act ‘income’ means the annual 
net profit or gain or gratuity, whether ascertained and capable of 
computation as being wages, salary, or other fixed amount, or 
unascertained as being fees or emoluments, or as being profits 
from a trade or commercial or financial or other business or calling, 
directly or indirectly received by a person from any office or 
employment, or from any profession or calling, or from any trade, 
manufacture or business, as the case may be; and shall include the 
interest, dividends or profits directly or indirectly received from 
money at interest upon any security or without security, or from 
stocks, or from any other investment, and, whether such gains 
or profits are divided or distributed or not, and also the annual 
profit or gain from any other source; ) 

The Minister in this appeal maintains that the sum in' question 
comes within the words “annual profit or gain from any other 


source,” 
The question whether a particular sum received is of the 


nature of an annual profit or gain or is of a capital nature does 
not depend upon the language in which the parties have chosen 
to describe it. It is necessary in each case to examine the cir- 
cumstances and see what the sum really is, bearing in mind the 
presumption that “it cannot be taken that the Legislature meant 
to impose a duty on that which is not profit derived from pro- 

, but the price of it” (per Hanworth, M. R., in Perrin v. 
Dickson’) quoting previous authorities. Jt may be that ordinary 
mineral royalties, though not expressly mentioned in the defini- 
tion section, are taxable income in Canada, subject to an allowance 
for exhaustion. The term “royalty” occurs in Section 27 of the 
Act, which provides that any non-resident person who receives a 
royalty “for anything used or sold in Canada shall be deemed to 
be carrying on business in Canada and to earn a proportionate 
part of the income derived therefrom in Canada.” This section 
may have been enacted to obviate the argument that the mere 
receipt of.royalties is not a carrying on of business, as was decided 
in the excess profits duty cases, Commissioners of Inland Revenue 
v. Marine Steam Turbine Co.,7 and Commissioners of Inland 
Revenue v. Koreen Syndicate, Ltd.’ It seems, however, to indi- 
cate that some “royalties” at any rate may be taxable income under 
the Act. But the share which the respondent became entitled to 
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receive of the oil from the land which she had sold to the com- 
pany was not a royalty in the sense of Section 27, or in the ordinary 
sense familiar in the case of mining leases where the lessor stipulates 
for payment by his lessee of a fixed rate per ton of the mineral 
won. Here there is no relation of lessor and lessee. The trans- 
action was one of sale and purchase. It may have taken the form 
which it did because of uncertainty whether oil would be 
found by the purchaser or not; as the value of the land depended 
on this contingency the price, not unnaturally, was made to depend 
in part on the event. 

The appellant, founding on a passage in the judgment of 
Audette, J., where that learned judge said: 

This royalty mentioned in the agreement is a reservation operat- 
ing as an exception out of the demise . of the profits derived 
from the working and development of this land, 

argued that there was really no sale to the company of the 
oil in the land, but only a sale of the right to search for oil and 
reduce it into possession on the terms that a percentage of what- 
ever oil was found should remain the property of the respondent. 
But this is not really so. The agreement provides for a sale to 
the company of all the respondent’s right, title and interest in the 
land, which includes the right to’ any oil which it may contain. 
The respondent was not in any sense a joint-adventurer with the 
company in the business of oil prospecting or oil production. 

While their Lordships, of course, recognise that a profit or 
gain may be received in kind as well as in money it is not without 
some significance that the respondent bargained to receive her 
share in oil. What she has a right to is so much oil, and the fact 
that she has accepted 2 sum of money in the year in question in 
lieu of her share of oil does not affect the true position, though 
no doubt if she had taken her share in oil she would have been 
at the expense of marketing it and might not have recetved any- 
thing like the sum actually paid to her by the company. 

Their Lordships have to deal with the transaction as they find 
it, namely, with a sale of land in consideration of which the pur- 
chaser agrees to give the vendor, inter alis, a percentage share of 
the oil to be obtained from the land sold. Capital may, no doubt, 
be expended in the acquisition of an income which, in the reci- 
pient’s hands, becomes a proper subject of income tax, as was 
pointed out in the passage quoted by Newcombe, J., from the 
judgment of Rowlatt, J., in Jones v. Commissioners of Inlend 
Revenue.* But in the same volume, in a case where the liquidators 
of a company had sold its assets, including certain patent rights, 
tò a new company for a sum in cash, a block of shares and a royalty 
on every machine sold, the same learned Judge had characterised 
the royalties as being “ in effect payment by instalments of part 
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of the price of the property which the respondent company had 
finally disposed of to the new company” (per Rowlatt, J., in Com- 
missioners of Inland Revenue v. Marine Steam Turbine Co., cit. 
sup., at p. 203). 

Into which category, then, does the present case fall? Their 
Lordships agree with Newcombe, J., that “the case is not without 
its difficulties,” as all cases must be which turn upon such fine 
distinctions, but they are not prepared to differ from the view 
of the transaction which that eminent Judge took, and with which 
all his colleagues agreed, namely, that 

the respondent has converted the land, which is capital, into 
money, shares and 10 per cent. of the stipulated minerals which 
the company may win there is no question of profit or gain, 
unless it be as to whether she has made an advantageous sale of 
her property. 

It was for the Minister to displace this view as being mani- 
festly wrong. In their Lordships’ opinion he has failed to do so. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed and the judgment of the 
Supreme Court affirmed. The respondent will have her costs of 
the appeal as between solicitor and client. 

Appeal dismissed 


Charles, Russel 8 Co.—Solicitors for the appellant. 
Lawrence, Jones & Co.—Solicitors for the respondent. 


CHANDAT 
Versus 
EMPEROR* 

Railways Act (IX of 1890), Sec. 122 (1) —Unlewful’—Meaning of— 
Person entering railway premises with permission—Whether can be 
convicted under Sec. 122 (1)—Question of intention—Immaterial. 

The word ‘unlawful’ in Sec. 122 (1) of the Railways Act has 
practically che same meaning as ‘illegal’, which is defined in Sec. 
43 L P.C. An entry upon the railway premises without the per- 
mission, expressed or implied, of the railway authority would 
constitute an actionable trespass and such entry would amount to 
an unlawful entry within the meaning of Sec. 122 (1). 

For the purpose of Sec. 122 (1), Railways Act, the intention 
of the person who enters upon the railway must be left out of 
account. If he enters the railway premises lawfully, that is with 
the permission of the railway authority, he does not commit any 
offence under Sec. 122 merely because he entered the premises 
with the intention of committing some offence, although he might 
be guilty of criminal trespass. 

Where a person entered a platform to which the general public 
had free access, for the purpose of working as a porter and he 
knew that this was prohibted by the railway authority unless he 

*Cr. Ref. 840 of 1932 
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was provided with a licence, beld, that an offence under Sec. 122 Cananat 
(1) was not established. —= 
CriminaL REFERENCE made by the Sessions Judge of Allah- 1” 
abad. CHANDAI 


Gopi Nath Kunzru and Maden Moben Lal for the applicant. pais 

R. C. Ghatak for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the 
Crown. l 

The Court delivered the following judgment:— 

This is a reference by the learned Sessions Judge of Allahabad guletuon, C. J. 
recommending that the conviction of one Chandai under Section Risg, J. 
122 of the Indian Railways Act, 1890, be set aside. 


Chandai used to work as a licensed porter at the Allahabad 
railway station. In accordance with an agreement between 
Mr. Sealey and the railway administration, the former used to sup- 
ply a sufficient number of coolies for carrying passengers’ luggage 
and doing other raitway work. Every coolie engaged by Mr. Sealey 
had to wear a numbered badge to show that he was licensed to 
work at the railway station and it was understood that none but 
licensed coolies would be permitted to work as porters. On Sep- 
tember 29, 1931, Chandai absented himself from duty without per- 
mission and remained absent for a month, Mr. Sealey dismissed 
him for having absented himself without obtaining any leave and 
refused to enrol him on his return. On December 5 or 6, 1931, 
Mr. Railey, a railway official, saw Chandai at the station platform 

carrying a passenger’s luggage without wearing any badge and 
therefore handed him over to a policeman charging him with an 
offence under Section 122 of the Indian Railways Act. His de- 
fence was that he had entered the platform only for the purpose of 
obtaining the return of his ie which Mr. Sealey had hitherto 
refused to return. 


The trial court found that the accused had entered the plat- 
form for the purpose of working as a porter for hire without a 
licence and as the railway authority did not it him to do this 
work, without a licence, he had entered the renee “unlawfully” 
within the meaning of Section 122 of the Indian Railways Act. 
The learned Sessions Judge held that the expression “unlawful 
cntry” as used in Section 122 can refer only to an entry for the 
purpose of committing some offence or in contravention of some 
definite provision of law and as none of those elements were present 


in this case, the accused had been wrongly convicted. 
Section 122, Sub-section (1) of the Indian Railways Act runs 
as follows:— 
If a person unlawfully enters upon a railway, fe aia bepadi 
ed with a fine which may extend to Rs. 20. Sea abot ca 
our consideration is the meaning of the word “‘unla 7 
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In our opinion, the intention of the person who enters upon 
the railway must be left out of account. If he enters the railway 
premises lawfully, that is, with the permission of the railway autho- 
rity, he does not in our opinion commit any offence under Section 
122 merely because he entered the premises with the intention of 
committing some offence, although he might be guilty of criminal 
trespass. In the present case there is not even a finding that the 
accused intended to commit an offence. 


If a person enters upon the railway premises in contravention 
of the provisions of any statute, or of any rule made in exercise of 
statutory powers, we think that the entry would undoubtedly be 
“unlawful” within the meaning of Section 122. If the meaning 
of “unlawful” were restricted to entry in contravention of some 
statute or statutory rule, then Section 122 would seem superfluous. 
If the entry is expressly prohibited by a statute or statutory rule, 
it is hardly possible that a breach of the prohibition should not be 
made punishable by the statute or statutory rule, and therefore 
there would be no point in having the entry made also punishable 
under Section 122. In our opinion, the expression “unlawfully” 
must be given a wider meaning. We think that if the entry con- 
stitutes an actionable trespass, it would also be “unlawfully” within 
the meaning of Section 122. We think the word “unlawfully” 
has practically the same meaning as “illegal” and it is worth noting 
that the word “illegal” is defined in the Indian Penal Code, Section 
43 as follows:— i 

The word, ‘illegal’ is applicable to everything which is an offence 
or which is prohibited by law or which furnishes ground for 
civil action. e 

We think it would be reasonable to interpret the word ‘unlaw- 
ful’ in Section 122 as including ‘actionable’. In other words, an 
entry upon railway premises may be held to be unlawful if it cons- 
titutes an actionable trespass. 

As the railway premises are the property of the sities Ate 
State and are in the possession and ae the control of the railway 
wuthority, we think that any entry by a member of the public up- 
on railway premises would Constitute an actionable trespass, unless 
such entry is permitted by the railway authority, expressly or by 
implication. At some railway platforms the general public are 
excluded and only passengers are admitted who hold tickets. At 
some stations, platform tickets are issued for those who wish to en- 
ter the platform for purposes other than travelling by the train, 
and no member of the general public is admitted wlat the passen- 

’s ticket or a platform ticket. In such a cas it might well be 
eld that 2 member of the general public was prohibited from 
entering the platform without a ticket, and if he did so his entry 
would constitute an actionable trespass, and would therefore 
amount to an unlawful entry under Section 122. At other stations, 
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however, members of the public are freely admitted to the platform 
although they are not travelling and do not possess any tickets. 
In the present case it is not alleged that there was any barrier lead- 
ing to the platform, or that entry to the platform was permitted 
only to ticket-holders. On be of the railway authority we 
have been referred to a certain Rule, No. 9 at page 123 of the 
Time-Table of the East Indian Railway from September, 1931. 
This rule comes under the heading, “General information, Rules 
and Regulations concerning passengers.” and runs as follows, so 
far as is relevant to this case: 
Platform tickets. As a rule, ticket-holders only are admitted 
to station platforms, but Station Masters have discretion to admit 
a limited number of persons who are not passengers. 

Counsel have not been able to inform us by what authority 
this rule was made or when it was made. There is nothing to show 
that it purports to be a rule made in exercise of any statutory power. 
In any case, the rule is very vaguely worded and we think it can- 
not be taken to mean that none except ticket-holders are admitted 
to station platforms. It is clear from the language of the rule that 
this rule is not uniformly observed and that station masters have 
discretion to admit persons who are not passengers. It appears to 
us that a railway platform to which the general public have free 
access, without having to show tickets, or without having to obtain 
special permission of any sort, is a part of the railway premises 
which may be entered by the members of the general public un- 
der the implied permission of the railway authority. In such cir- 
cumstances we think it would not be justifiable to treat the accus- 
ed as 2 trespasser merely because he entered the platform without 
express permission. It is argued however that he entered the plat- 
form for the purpose of working as a porter and he knew that this 
was prohibited by the railway authority unless he was provided 
with a licence. As we have altéady mentioned, we do not think 
that his intention can be taken: into consideration if he entered the 
platform lawfully, that is, with the implied permission of the rail- 
way authority. We do not think that his entry would become 
“unlawful” merely because he subsequently did something which 
was not an offence but which was understood to be prohibited by 
the railway authority. It does not appear that the local railway 
officials had any special objection to the accused entering upon the 
railway platform. ‘Their objection was that he worked as a porter 
without a licence. They could not prosecute him for working as 
a porter without a licence since such an act does not constitute an 
offence, and therefore they prosecuted him under Section 122 for 
having “unlawfully” entered the railway platform. We have 
been referred to certain cases in which the meaning of the word 
“unlawfully” has been considered. In Mewa Lal Jha v. Emperor’ 
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_ a single Judge of the Patna High Court held that the word “unlaw- 


ful” meant contrary to the law laid down in the statute. We think 
this puts too narrow a meaning upon the word, but we agree to 
the following observation: 

But there are numerous cases where entcy upon the platform can 
be perfectly lawful. If the station master leaves the platform 
gate open, those who enter upon the platform can hardly be con- 
sidered to be other than licensees. It is absurd to think of them 


as trespassers. 

In Mohan Malik v. Emperor? a Division Bench of the Punjab 
Chief Court held that the word ‘unlawful’ in Section 122 meant 
without the leave of the railway administration. Practically the 
same view was taken by the Calcutta High Court in L. S. Durrell 
v. Kumud Kant Chakrabart®. The word “unlawful” was inter- 
preted as meaning against the will of, or without the permission 
of, the owner. We are of the same opinion. The State railway 
authority is in the same position as a company or a private person 
who owns or controls property. Any entry upon the property 
without the permission, express or implied, of the owner or occu- 
pier would constitute an actionable trespass and any such entry 
would, in our opinion, amount to an unlawful entry within the 
meaning of Section 122. In this case, however, we hold that there 
was implied permission to enter upon the platform. 

We agree with the learned Sessions Judge that no offence has 
been exablahed against the accused, as he cannot be held to be a 
trespasser upon the platform. We accordingly accept the refer- 
ence, set aside the conviction and sentence and direct that the fine, 
if paid, be refunded. 

Reference accepted 
*24 L C 348 °47 L G 74 


SANSAR CHAND (Plaintiff) 


VETSHS 
DURGA DASI AND ANOTHER (Defendants) * 
Will—Construction—M and D to be owners—Pawer to sel and mortgage 
for cherity snd maintenence—Remaining property to belong to S 
after death of M snd D—M and D given power to accelerate estate 
in favour of S—Whetber will conferred limited estate on M and D 
witb remainder to S. 

Where a testatrix made the following provision in her will:— 
After my death the aforesaid ladies, M and D, shall be owners and 
possessors of my property (Malik wa qabix bonge) and they will 
have power to sell and mortgage the property for charity, main- 
tenance (Kbur o nosh) etc. The power to manage and to transfer 
shall be only for charity and maintenance and shall be possessed by 
D. Whatever property is left after expenditure on charity and 
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maintenance will belong to S as owner.. If the two ladies, my 
successors, are pheased with S, they can give the property.to him 
or do as they like. Held, that the will conferred a limited estate on 
M and D with remainder to S. What the testatrix intended was 
that S would be the full owner of the property after the death of the 
widows, except such of it as might have been transferred for charit- 
able purposes and maintenance; but that if the legatees desired to 
ive the whole or part of it to S in their lifetime, they were at 

to do s0. 

Fist APPEAL from a decree of MAULYI SHAMSUL HASAN, 
Subordinate Judge of Saharanpur. 

S. N. Sen and Demoder Das for the appellant. 

N. P. Asthons, Panna Lal, S. K. Mukerji, B. N. Sebai and 
Hari Pal Vershni for the respondents. a 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal has arisen from a suit brought 
by the plaintiff-appellant for a declaration that the decree passed 
in suit No. 12 of 1923 in favour of defendant No. 2 against 
defendant No. 1 for sale of certain property is void as against 
the plaintiff. 

The plaintiff, Pandit Sansar Chand, is a male collateral in the 
male line of Hakim Suraj Singh, who had three wives, Sardha 
Devi, Mathuri and Durga Dasi whose names have been mentioned 
above in the order of seniority. Suraj Singh made a gift in favour 
of Mst. Sardha Devi in respect of his entire movable and immov- 
able property on November 19, 1877. It is common ground that 
the gift was given effect to, and Mst. Sardha Devi remained in 
possession of the property gifted to her till her death. Suraj 
Singh died sometime before 1883. 

The exact date of his death is not material. By a will, dated 
March 16, 1883, Mst. Sardha Devi made certain dispositi 


tions in 
favour of her two co-widows (Mathuri and Durga Dasi) and the 
plaintiff (Sansar Chand). The construction of this will is the 
principal question involved in this case. According to the plaint- 
iff the will conveyed a life-interest to Msts. Mathuri and Durga 
Dasi with remainder to the plaintiff Sansar Chand. According to 
the contesting defendants, Sansar Chand acquired no interest, 
vested or otherwise, except in case Msts. Mathuri or Durga Dasi 
made any transfer in his favour. 


The circumstances which led to the institution of the suit 
which has given rise to this appeal were that Msts. Mathuri nd 
Durga Dasi executed a deed of simple mortgage in favour of 
Karta Kishen, the husband of defendant No. 2, on March 8, 1911, 
and that after the death of Karta Kishen, his widow, defendant 
No. 2, obtained a decree for sale of the mortgaged pro on 
foot of the aforesaid ge. This decree was in suit 
No. 12 of 1923. Sansar | d, the plaintiff then instituted the 
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present suit for a declaration that the aforesaid decree was void 
against him, claiming to be entitled to the interest of a remainder- 
man in the property which originally belonged to Suraj Singh and 
which was gifted by him to Mst. Sardha Devi. As already stated, 
the decisive question in the case is the right construction of the 
will executed by Sardha Devi on March 16, 1883. 

The learned Subordinate Judge held that the two co-widows 
of Sardha Devi acquired an absolute interest in the property and 
that the plaintiff, Sansar Chand, took no interest under the will 
either in the life-time of the two ladies or after their death. The 
material portion of the will is as follows:— 

After my death the aforesaid ladies (Mathuri and Durga Dasi) 
shall be owners and possessors of my property (Malik wa qabix 
bonge) and they will have power to sell and mortgage (the 
property) for charity and maintenance (Kur o nosh) and etc. 
The power to manage and to transfer shall be only for charity 
and maintenance and shall be possessed by Durga Dasi. It will 
not be necessary for her to obtain the permission of Mathuri. 
Whatever property is left after expenditure on charity and main- 
tenance will belong to Sansar Chand, son of Ugar Sen, as owner 
(Melik). I£ Durga Dasi dies before (Mst. Mathuri), then this 
will shall be considered to be in favour of Mst. Mathuri; and if 
Mst. Mathuri dies before (Mst. Durga Dasi), then this will shall 
be considered to be in favour of Mst. Durga Dasi. If the two 
ladies, my successors, are pleased with Sansar Chand, they can give 
the property to him or do as they like. 

One of the elementary rules of construction is that the docu- 
ment to be construed should be read as a whole. It is not is- 
sible to single out one clause and to hold on the strength of it 
and without reference to other clauses, that the interest conferred 
upon the legatee was that of an absolute owner, and then reject 
other clauses, which follow and which materially qualify the earlier 
clause, on the ground that they are repugnant to full ownership 
conferred by the earlier clause. The cumulative effect of all the 
clauses should be considered to ascertain the intention of the testator. 
In the present case, the word ‘malik’, used in the earlier part of the 
clause quoted above, if it had been uncontrolled by any other 
words in the context, might have been rightly construed as con- 
ferring an absolute estate on the two ladies; but the sentences 
which follow very clearly indicate that the words ‘malik’, and 
‘qabiz’ were used by the testatrix in a limited sense. The only 
extent to which the legatees can transfer the property bequeathed to 
them is clearly specified in the will. They are to transfer, only 
when it is necessary, for charitable purposes or for providing 
themselves with maimenance. Stress is laid upon the word 
‘waghera’ after the words ‘Kbur o nosh’ and it is argued that the 
legatees are authorised to transfer not only for charitable purposes 
and maintenance, but also for all other purposes, as is indicated by 
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the word ‘waghera’. We are unable to accept this contention. 
The word ‘waghera’ follows the words ‘kbur-o-nosh’ which signify 
food and drink, and the word ‘waghera’ is merely intended to 
enlarge the significance of the words ‘kbur o nosh’ so as to include 
not only food and drink but also other necessities of life, such as 
clothing. The word ‘weghera’, in our opinion, in the context in 
which it occurs was not intended to confer a general and absolute 
power of alienation. Taking the entire clause in which the power 
to alienate has been ified we have no doubt that the testatrix 
intended to confer a limited power of alienation. In one of the 
sentences in which Mst. Durga Dasi is authorized to act indepen- 
dently of Mst. Mathuri, it has been expressly stated that she would 
have power to transfer only for the purposes of charity and main- 
tenance. The word ‘only’ clearly limits the power as regards 
transfer. It was also argued before us that the plaintiff Sansar 
Chand’s right under the will is neither vested nor contingent and 
has been left to the will of the two ladies who are to determine 
whether he should succeed or not; and it is only if he survives the 
Jadies and they leave a will in his favour that Sansar Chand can 
succeed. Reliance is placed in this connection on the clause em- 
powering the ladies to “give” the property to Sansar Chand or do 
as they please. This argument takes no account of a preceding 
clause in which there is a clear provision that, after the death of 
the two ladies, whatever property is left will belong to Sansar 
Chand as full owner. If it is possible to read the two clauses 
consistently, such reading is to be adopted. The reading suggested 
by the contention referred to above makes the two wholly incon- 
sistent. In our opinion, what the testatrix intended was that 
Sansar Chand would be the full owner of the property after the 
death of the widows, except such of it as might have been trans- 
ferred for charitable’ purposes and maintenance; but that if the 
legatees desired to give the whole or part of it to Sansar Chand 
in their lifetime, they were at liberty to do so. In other words, 
the limited power of alienation previously given has been 

if it is to be exercised in favour of Sansar Chand. In the absence 
of any power to transfer, except for purposes specified in the clause, 
the legatee would have had no power to give the property even 
to the remainder-man. ‘Therefore it has been made clear that if 
the legatees so desire, they can accelerate the estate in favour of 
Sansar Chand. ‘The construction suggested on behalf of the res- 
pondent, and accepted by the learned Subordinate Judge makes 
a number of important words occurring in the will wholly redun- 
dant. If it had been the intention of the testatrix to confer an 
absolute estate with unfettered power of alienation, there was no 
necessity for her to specify the purposes for which they could 
transfer the property. The provision that the legatees may trans- 
fer for charitable purposes and for maintenance would become, 
in that view, wholly superfluous. Moreover, such a construction 
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Cia. would militate against the clause in which it is laid down in so 
many words that the legatee shall have the power of transfer only 
—— for charitable purposes and for maintenance. Having carefully 
Sansaar considered the entire will, the arguments addressed to us and the 
CHAND judgment of the learned Subordinate Judge, we have arrived at an 
Durea unhesitating conclusion that the will conferred a limited estate 
Dan on Mts. Mathuri and Durga Dasi with remainder to Sansar Chand. 
Nismat- It has not been suggested that the object of the mortgage made by 
ulleb, J. the two ladies in favour of the husband of defendant No. 2, was 
to raise money for charitable purposes or for maintenance of 
any of the two ladies. This being so, it was not warranted by the 
terms of the will under which the mortgagors claimed. The plain- 
tiff is clearly entitled to a declaration that the mortgage deed and 
the decree passed on foot thereof are void as against him. 
Accordingly we allow this appeal, set aside the decree appealed from 

and decree the plaintiff’s suit with costs. 


Appeal allowed 
Ga PRIVY COUNCIL 
S RHODESIA RAILWAYS, LIMITED 
1933 versus 
Peb. 21 COLLECTOR OF INCOME TAX, BECHUANALAND 
— PROTECTORATE* 


pasar foo daa Income Tax—Deduction—Re pairs and ‘renewals —Meaning of—Renewal 

of raihwey track—When cost a legitimate charge against income. 
The words “repairs” and “renewals” are not expressive of a 
Lonn clear contrast. The fact that the wear of the rails and sleepers 
MACMILLAN of a railway, akthough continuous, is not made good annually, does 
not render the work of renewal, when it comes to be effe'sted, 
necessarily a capital charge. Expenditure may be a permis- 
sible deduction in assessing to income tax, although the benefit 
derived from it extends beyond the year of assessment. Where 
the result of the renewals was to bring the track back to normal 
condition and the line as renewed was not capable of giving more 
service than the original line. Held, that the cost of relaying the 
line so as to restore it to its original condition was a legitimate 
charge against income, and was therefore deductible from in- 

come for the purpose of ascertaining taxable income. 
APPEAL from the Special Court of the Bechuanaland Protec- 
torate. 


A. M. Latter, K. C. and Cyril King for the appellant. 
The Attorney General and R. P. Hills for the respondent. 
The following judgment was delivered by 
Lord Loro MacmitnaNn—The appellants, Rhodesia Railways, 
Macmilles Limited, a company registered in the United Kingdom, own a rail- 


way between Vryburg and Buluwayo. The line is 588 miles in 
*P. C. A. 79 of 1932 


RUSSELL OF 
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length, of which 112 miles are in the Union of South Africa, 394 Gm 
in the Bechuanaland Protectorate and 82 in Southern Rhodesia. Igy 
The company are liable to income tax under the Bechuanaland —. 
_ Protectorate Income Tax Proclamation, 1922, in respect of the Ruoomsu 
profits derived by them from carrying on their undertaking in the p z 

Protectorate. . Pa 

In making their return to the respondent of their income for E 
the year of assessment to June 30, 1931, based on their accounts — 
for the year to September 30, 1930, the appellants debited a sum idles 
of £252,174 under the heading “renewals of permanent way” and 
brought out a loss for the year over all of £97,445.' In the notice 
of assessment subsequently sent to the appellants the respondent 
wrote back the item of £252,174 deducted by the appellants, there- 
by converting the loss of £97,445 into a profit of £154,729, on 
which latter sum the respondent claimed tax amounting to £17,188 
1s. 6d. The appellants objected to the assessment in respect of the 
disallowance of the deduction of £252,174 for renewals of perma- 
nent way and on the respondent overruling their objection they 
appealed to the Court of the Resident Commissioner, being the 
Income Tax Appeal Court for the purposes of the Proclamation. 
The appeal was thereafter on the appellants’ application removed 
under Section 39 (6) of the Proclamation to the Special Court of 
the Bechuanaland Protectorate, by whom it was dismissed on 
June 22, 1932. Leave to appeal to His Majesty in Council having 
been granted by the Special Court, the matter now comes before 
their Lordships for review. 

The facts are not in dispute. They were spoken to in evi- 
dence by an engineer who had been employed in the work of renew- 
al of the appellants’ permanent way and by the appellants’ chief 
accountant. It appears that the track was originally laid down 
in 1896—97 and was thereafter maintained in ordi course. In 
the year in question there was a charge of £41,223 for maintenance 
of ways and works to which the respondent did not take exception. 
This normal maintenance involved the occasional replacement of a 
split rail or a bad sleeper. By November, 1929, the track general- 
ly was found to be in a worn and dangerous state and to require 
heavy repairs beyond what could be dealt with in the ordinary 
way, and a scheme or programme of renewal was adopted. In 
persuance of this scheme the appellants first dealt with the bad 
portions of the line in which they laid new sleepers, new rails and 
new fastenings to a length in all of 33⁄2 miles. The line as so re- 
laid was of the same weight as the old line. On a further 40% 
miles of track the old rails were relaid but new sleepers were put 
in, steel sleepers for 3814 miles and wooden sleepers for 2 miles. 
Of the 394 miles of track in the Protectorate 74 miles were thus 
the subject of treatment in the year in question. Two additional 
steel sleepers per rail length were introduced in carrying out the 
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Cra. work but the cost of these additional sleepers, which were regard- 
ed as an improvement, was charged by the appellants to capital and 
was not included in the sum of £252,174 ed as a deduction. 
Raton The scrap value of discarded rails and sleepers was credited back 
telat to renewals in diminution of the cost of the work. The result of 
m the renewals, apart from the additional sleepers, was to bring the 
ee track back to normal condition and the line as renewed was not 
— capable of giving more service than the original line. The appel- 
Lord lants accountant stated that 
Mecmilen from day to day throughout the year charges arise for ordinary 
maintenance and at certain periods there are periodical repairs or 
delayed maintenance, and in common railway practice they are 
distinguished as maintenance in the first named and renewals in 
the second. This relaying of the line would be periodical. 
He further stated that for income tax purposes the cost of 
renewals had been allowed as a deduction in the Union of South 
Africa and in Rhodesia and that actual expenditure on renewals 
was also allowed to be deducted in the United Kingdom. 
In the Proclamation provision is made for deductions in Sec- 
tion 15, of which the first subsection, as amended by a subsequent 
Proclamation of 1929, reads ister alia, as follows:— 


“15.—(1) For the purpose of ascentaining che taxable income 
of any person there shall be deducted from the income of such 
person— 

(#) losses and outgoings actuaHy incurred in the territory by 
the taxpayer in the production of his income, and includ- 
ing also such expenses incurred outside the territory in the 
production of the taxable income as the collector may 
allow; prowded uch: lores ot outgoings are noc at a capi- 
tal nature; 

(b) e ee en ee ee TT ee 
purpose of trade or in respect of which income is receiv- 
able, and sums expended for the repair of machinery, 
implements, utensils, and articles employed by the taxpay- 
er for the purposes of his trade; such sums shall be the 
actual expenditure incurred by the taxpayer during the 
year of assessment; 

(c) such sum as the Collector may think just and reasonable as 
representing the diminished value by reason of wear and 
tear during the year of assessment of any machinery, im- 
plements, utensils, and articles used by the taxpayer for 
the purposes of his trade; provided that where a deduc- 
tion has been allowed under paragraph (5) of this sub-section 
the Collector shall cake into consideration the sum allowed 
under that paragraph in determining the sum to be allow- 
ed under this paragraph; ss aa Oa 
allowance be made for the depreciation of buildings or 
other structures or works of a permanent nature; 

4 + + + 


eis 


* 


(f) an allowance in respect of any machinery, implements, 


A. L- J. R. PRIVY COUNCIL 1443 


utensils and articles used by the taxpayer for the purposes 
of his trade which have been scrapped by such taxpayer 
during the year of assessment, such aHowance to be the 
difference between the oniginal cost to such taxpayer of 
such machinery, implements, utensils or articles and the 
total amount arnived at by adding all the allowances made 
in cespect thereof under (c) of this sub-section 
to any amount or the v of any advantages accruing to 
the taxpayer in respect of the sale or other disposal of such 
inery, implements, utensils and articles. 

By Section 40 of the Proclamation the burden of proof that 
any income is entitled to any deduction is imposed on the person 
claiming such deduction. = 

Before their Lordships the appellants maintained that they 
were entitled to deduct the expenditure in question alternatively 
under paragraph (e) or under paragraph (b) of Section 15 (1). 
In the Court below it was held that the outgoing was of a capital 
nature and so excluded from the benefit of Paragraph (a); and 
that the work in question was one of reconstruction and not of 
repair and so excl from the benefit of Paragraph (b). 

Their Lordships do not agree with the conclusions reached by 
the Special Court. ' In their Lordships’ opinion the sum in ques- 
tion was within the meaning of Paragraph (a) an outgoing “not 
of a capital nature” and was “expended for the repairs of property 
occupied for the purpose of trade or in respect of which income is 
receivable” within the meaning of paragraph (b). As was poin- 
ted out by Buckley, L. J. ole then was) in Lwrcott v. Wakely 
and Wheeler’ “repair and renewal are not words expressive of a 
clear contrast,” and at p. 924, ! 

repair is restoration by renewal or replacement of subsidiary parts 
of a whole. Renewal as distinguished from repair is reconstruc- 
tion of the entirety, meaning by the entirety not necessarily the 
whole but substantially the whole subject matter under discussion. 

The periodical renewal by sections of the rails and sleepers of 
ign ee ee 
of the whole railway and is an ordinary incident of railway admi- 
nistration. The fact that the wear although continuous is not and 
cannot be made good annually does not render the work of renew- 
al when it comes to be effected necessarily a capital charge. The 
expenditure here in question was incurred in consequence of the 
als baying ban wori out in earning the income of previous years 
on which tax had been paid without deduction in respect of such 
wear and represented the cost of restoring them to a state in which 
they could continue to earn income. It did not result in the crea- 
tion of any new asset; it was incurred to maintain the appellants’ 
existing line in a state to earn revenue. The analogy of a wasting 
asset which appears to have affected the minds of the Special Court 


1 [1911] 1 K. B. 905 at 923 


1444, PRIVY COUNCIL [1933] 


Cru. has really no application to such a case as the present. Nor do 
a their Lordships agree that expenditure in order to form a permis- 
"sible deduction must have been incurred in the production of the 
Ruoozma actual year’s income which is the subject of the assessment, if by 
Sanways this it is meant that the benefit of the expenditure must not extend 
v. beyond the year of assessment, for very many repairs have the 
oe result of enabling income to be earned in future years as well as in 
com. the year in which they are effected. In the case of Ounsworth v. 
Lord Vickers, Ltd.* where the expense of dredging a channel and cons- 
tructing a deep water berth which was undertaken in connection 
with the launching of a specially large vessel was disallowed as a 
charge against income, Rowlatt, J., a very experienced Ton 
on all income tax questions, expressed at p. 272 his agreement wi 
the view that 
assuming that dredging the channel is income expenditure ıf the 
respondents dredged year by year, it is none the less income expen- 
diture because the dredging was not done for a year or two be- 
cause it was not worth while to do so and was only done when it 
was seriously required to get rid of the mischief which had been 
growing all the time and which theoretically ought to have been 
kept down coincidently with its growth. 

The appellants received no allowance for depreciation of their 
rails and sleepers under Paragraph (c) and the Court below, fol- 
lowing a decision of the Appellate Division of the Supreme Court 
of the Union under a similar statute, held that they were not enti- 
tled to any such allowance, on the ground that a railway line was 
a work of a permanent nature. Oddly enough, the inference was 
drawn from this that what the appellants could not by way of 
depreciation they cannot have been intended to get wee of re- 
pairs. The inference, their Lordships would have thought, was 
cather the other way, namely, that having been allowed a deduction 
in name of repairs the appellants were not intended to get a deduc- 
tion in name of depreciation in respect of the same permanent 


Their Lordships find an excellent illustration of the accepted 

ractice in such matters in the United Kingdom, to which the appel- 

ts’ chief accountant spoke, in the case of the Highland Railway 
Company v. Special Commissioners of Income Tax? 

There the Highland Railway Company had relaid a portion 
of their main line and in doing so had substituted steel rails of 
greater weight for the previous iron rails. No question was raised 
as to the cost of relaying the rails except as regards the additional 
weight and cost of the improved rails as com with the origi- 
nal rails. The railway company claimed to deduct the additional 
cost a8 a proper charge against revenue on the ground that no per- 
manent improvement of their property had been effected by the 
substitution of the heavier and costlier steel rails and that they 
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derived no additional revenue from the outlay. The Lord Presi- 
dent (Inglis) in rejecting the Company’s contention said, at 
p. 954:— 

It must be kept in view that this is not a mere relaying of line 
after the old fashion. It és not taking away rails chat are wom 
out or partially worn out and cenewing them in whole or in part 
along the whole Hne. ‘That would not alter the character of the 
line; it would not affect the nature of the heritable property pos- 
sessed by the company. But what has been done is to substitute 
one kind of rail for another—steel rails for iron rails. Now, that 
is a material alteration and a very great improvement in the corpus 
of the heritable estate belonging to the company, and so stated, 
surely is a charge against capital. All that is done, it will be ob- 
served from the details given with reference to this matter, is to 
charge the price of the rails and chaire—that is to say, the weight 
iy ddion «oe uae wuss Comic a ie ak and haa 
That is the whole charge and that is a charge made entirely for the 
improvement of the property—a permanent improvement of the 
property. Now, how that can be anything but a charge against 
capital, I am unable to see. 

The contrast between the cost of relaying the line so as to 
restore it to its original condition and the cost of relaying the line 
so as to improve it is well brought out in the passage just quoted 
and while the former is recognised as a legitimate charge against 
income the extra cost incurred in the latter case in the improvement 
of the line is equally recognised as a proper charge against capital. 
In the present instance the renewals effected Cano ee 
ment; they merely made good the line so as to restore it to its ori- 
ginal state. As such, in their Lordships’ opinion, they were “re- 
pairs” within the meaning of Section 15 (1) (b) of the Proclama- 
tion and the cost of them did not constitute an outgoing of a capi- 
tal nature within the meaning of Section 15 (1) (a). It follows 
that the sum of £252,174 expended on this work by the appellants 
is deductible from their income for the purpose of ascertaining 
their taxable income. 

Their Lordships will humbly advise His Majesty that the 
appeal be allowed, the judgment of the Special Court of the Protec- 
torate of Bechuanaland of June 22, 1932, be reversed and the case 
be remitted to the Special Court with a direction to allow the deduc- 
tion of £252,174 claimed by the appellants from the respondent’s 
assessment of their taxable income for the year ended June 30, 1931. 
The appellants will have their costs here and below. 


Appeal alowed 
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LALA AND OTHERS 
VeTSHS 
EMPEROR* 


_ Criminal Procedure Code, Secs. 326 end 537—'Jurors required for trie? 


—Double the number not summoned —W ben trregularity cured by 
Sec. 537—Sec. 276—‘Number of jurors required —Meening of 
—‘Chosen’—Meening of—Secs. 276 to 279—Deficiency in number 
of jwrors—Ascertainment—Proper procedure—Secs. 403 and 423— 
Trial under Secs. 333, 225, 323 mud 325 I. P. C.—Jury returning 
verdict of guilty under Secs. 323 end 325—Appeal—Order for re- 
trial—W betber whole case reopened. 

Where in a trial by jury the Sessions Judge did not summon 
double the number of jurors required for the trial as provided in 
Sec. 326 Cr. P. C., beld, that the irregularity was cured by Sec. 
§37 I. P. C. provided it did not occasion a failure of justice. 
Kapoor Chand v. Serju Prasad, [1933] A. L. J. 188 relied on. 

The word ‘jurors’ in the second proviso to Sec. 276, Cr. P. C, 
moned o act as jus), andthe number of juror sequel 
moned to act ag jurors), and ‘the number 
therefore, means the number to make up BEES quorum 
under Sec. 274 Cr. P. C. Ke me T 
I. L. R. 55 Cal. 371 relied on. 

The word ‘chosen’ in the second proviso to Sec. 276, Cr. P. C 
simply means ‘selected’ and not ‘chosen by lot’. 

Secs. 276 to 279, Cr. P. C. must be read together as prescribing 
One continuous procedure for the empanelling of juries. When a 
deficiency arises it is the duty of the judge to consider whether 
he will postpone the trial or make up the deficiency. The proper 
procedure to find out the deficiency is that the names of the 
persons summoned irrespective of whether they have attended or 
not should be put into the ballot box, and then as each name is 
drawn out from the box it should be called aloud under Sec. 
277. After challenges are made and allowed and the place of 
the challenged jurors supplied under Sec. 279 (2), it will be 
known whether there is a deficiency as mentioned in the second 
proviso to Sec. 276, Cr. P. C., and it is only by this method that 
the Code provides for the deficiency to be discovered and not by any 
ascertainment beforehand. 

The accused were tried under Secs. 333, 225, 323 and 325, 
I. P. C. The jury returned a verdict of ‘not guilty’ on all the 
charges; but on being asked by the judge to reconsider their 
verdict on charges under Secs. 323 and 325 L P. C., the jury 
returned a verdict of guilty under those charges. The trial 
judge acquitted the accused of charges under Secs. 333 and 225 
I. P. C, and convicted them of charges under Secs. 323 and 325 
L P. C. On appeal by the accused against their conviction the 
learned judge ordered a re-trial because the verdict of the jury 
was not in any way erroneous under Sec. 304 Cr. P. C. Held, 

*Cr. Rev. 950 of 1932 
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that the charges were clearly joined under Sec. 235 Cr. P. C., 
and the order for retrial was by necessary impkcation an order 
for retrial only on the charges of which the accused were convicted, 
and it was not open to the trial Court on a re-tnial to frame 
charges under Secs. 333 and 225 in respect of which the verdict 
of the jury was accepted by the trial jud Krisbnadben Mandal 
v. Q.-E., I. L. R. 22 Cal 377 distinguished. 
CRIMINAL REVISION from an order of W. Y. Maperzy Esq., 
Sessions Judge of Benares. 
S. B. Jobari for the applicants. 
M. Waliullab (Assistant Government Advocate) for the 
Crown. 


The Court delivered the following judgment:— 


This case was referred to a Bench of two Judges by one of 
us in view of certain important questions of law that arise in it. 
a order to appreciate those questions it is necessary to state a few 

acts. 

It appears that information was received by the Police autho- 
rities that one Kuddu was concealing himself in a certain villa 
at Jaunpur, and in order to effect his arrest a head constable, 
Safdar Husain with three constables proceeded to the village. The 
Sub-Inspector was absent from the thana at that moment, and 
when he came to know that a police party had proceeded to 
arrest Kuddu he also went in the same direction. He met the 
raiding party on the way as they were coming back after having 
arrested Kuddu, but they informed the Sub-Inspector that certain 
other undesirable persons were also in the village. He, therefore, , 
proceeded to investigate the matter and was going towards the 
house of Ahibaran. When he was at a short distance from the 
house he saw that Sobha and Raghunath were attacking Ahibaran 
with a spear and a lathi. The reason; of this attack presumably 
was that it was Ahibaran who had toned the police about the 
whereabouts of Kuddu. On seeing the Sub-Inspector Sobha and 
Raghunath took to their heels. They were pursued and Sobha 
was ultimately arrested. He, however, raised an alarm and called 
for help. Upon this the three applicants before us along with 
others arrived at the scene and assaulted the Sub-Inspector and 
caused him injuries. While the Sub-Inspector was being beaten 
Sobha released himself and fled away. 

Upon these facts the three applicants before us along with 
two others were, after 2 Magisterial enquiry, committed to the court 
of sessions and they were tried by the assistant sessions | dge under 
Sections 333, 225, 323, 325 and 147, I. P. C. The ge under 
Section 147 I. P. C. was triable with the aid of assessors whereas 
the other charges were triable with the help of jurors. The same 
set of persons acted as assessors as well as jurors. On November 
13, 1930 the jurors returned 2 unanimous verdict of not guilty, 
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but they as assessors were of the opinion that the three applicants 
before us were present at the time of the assault and were thus 


ziti guilty of rioting. They expressed some doubts about the presence 
Lara of the other two persons who were tried along with the three appli- 
cae cants. The learned assistant sessions judge was of the opinion 
—— that as only three persons were proved to have taken part in rioting 
Kendall, J. the charge under Section 147, I. P. C. could not be maintained and 


Beib, J he therefore, acquitted the present applicants under Section 147 
I. P. C. It is not necessary for us to express an opinion upon this 
view of the law taken by the assistant sessions judge and we only 
mention this fact as showing that the accused were acquitted of 
the offence under Section 147, I. P. C. As the assessors who were 
also jurors thought that the three applicants before us were guilty 
of rioting the learned assistant sessions judge was of the opinion 
that the jurors were somewhat inconsistent in having acquitted 
the accused under Sections 323 and 325, I. P. C. and he, therefore, 
asked the jurors to retire and reconsider their verdict on these two 
charges. Upon reconsideration the jurors returned a unanimous 
verdict of guilty under Sections 323 and 325, I. P. C. against the 
three applicants before us. The assistant sessions judge agreeing 
with this verdict of the jury convicted them of these two charges 
and sentenced them to 1 year’s rigorous imprisonment under Sec- 
tion 323, I. P. C. and 3 years’ rigorous imprisonment under Sec- 
tion 325, J. P. C. and acquitted them of the charges under Sections 
333 and 325, I. P. C. 


The three accused appealed against their convictions under 
Sections 323 and 325, I. P. C. and on January 16, 1931 the learned 
Sessions Judge ordered a retrial. It may be mentioned that the Local 
Government were apparently in no way dissatisfied with the acquit- 
tals under Sections 333, 225 and 147, I. P. C. and no Government 
appeal was filed. It may also be mentioned that while ordering 
a retrial the learned sessions judge was of the opinion that the only 
irregularity committed by the trial court was that the assistant 
sessions judge had asked the jury to reconsider their verdict of 
“not guilty” in respect of offences, under Sections 323 and 325, 
I. P. C. because the only case in which a jury may legally amend its 
verdict is when by accident or mistake a wrong verdict is delivered 
(Section 304, Cr. P. C.) and the amendment must be made before 
or immediately after the verdict is recorded. There was no find- 
ing by the sessions judge that there was any misdirection in the 
charge by the trial court before the jury gave their original un- 
animous verdict of “not guilty”. The accused filed an applica- 
tion in revision in the High Court against the order of retrial, 
but that revision was dismissed on March 9, 1931 by a Bench of 
this Court, in the absence of counsel but upon a consideration of 
the merits of the case. As learned counsel thought that his 
application in revision was dismissed in default he submitted another 
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revision petition, but that also was dismissed by the High Court 
on February 24, 1932 on the ground that the dismissal of a 
former petition acted as a bar to a consideration of the second 
petition when the first one was dismissed on the merits. The 
assistant sessions judge, when the case went back to him, framed 
charges under Sections 333 and 225, I. P. C. and convicted the 
accused of those offences and sentenced them to 4 years’ rigorous 
imprisonment and a fine of Rs. 100 under Section 333 I. P. C. and 
1 year’s rigorous imprisonment under Section 225, I. P. C. The 
sessions judge on appeal maintained the convictions and sentences. 
- In revision four points have been taken before us, (1) that 
the conviction should be set aside because there was a misdirection 
in the charge to the jury; (2) that there was an improper reception 
of evidence and as such the trial was vitiated; (3) that there was 
a defective constitution of the jury and as such the trial was a 
nullity and (4) that the assistant sessions judge contravened the 
provisions of law contained in Section 403, Cr. P. C. 

As regards the first point, namely, that there was a misdirec- 
tion in the charge to the jury we have come to the conclusion that 
there is no substance in it. It is contended that the learned assis- 
tant sessions judge said that certain witnesses corroborated the 
prosecution story and at other places he said that certain witnesses 
supported the prosecution story, and this is wrong inasmuch as it 
is not the function of the judge while charging the jury to say 
that the prosecution story is proved by the prosecution witnesses 
but that this matter should be left entirely to the jury. We are 
of the opinion that when the learned judge says that witnesses 
corroborate and support each other he does not mean to 
say that those witnesses should necessarily be believed. All that 
he says is that the prosecution story is corroborated or supported 
by certain prosecution witnesses and in doing so he is merely re- 
minding the jury of facts that are recorded in th Indeed 
he has specifically said in the charge to the jury tha ey have to 
consider how far the evidence is reliable or not. It’ then argued 
that although the assistant sessions judge has pointed out certain 
discrepancies and contradictions in the statements of the prose- 
cution witnesses, he has also said that these contradictions are liable 
go be explained and reconciled, it is suggested that he should not 
have said so. Here again the learned judge has later on said that 
it is for the jury to consider how far these contradictions materially 
affect the broad aspects of the evidence. Moreover under Section 
298 (2), Cr. P. C. the judge may, if he thinks proper in the course 
of his summing up, express to the jury his opinion upon any ques- 
tion of fact. 

The second contention is that the judge admitted in evidence 
the statements of Kauleshar and Ahibaran recorded in the former 
trial. The learned assistant sessions judge did so under the. pro- 
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visions of Section 33 of the Evidence Act. The learned sessions 
judge in appeal pointed out that it was proved that these two 
witnesses had gone to Calcutta and attempts to get them from 
there had proved unsuccessful, and it was clear that it would have 
occasioned too much expense and delay to go on making such 
attempts any longer. Upon this expression of opinion by the 


J- appellate court we find that there is no force in this contention. 


The third contention is that the jury was not properly cons- 
tituted and therefore the trial was a nullity. The facts relevant 
to this contention are that at the time of retrial summons were 
issued for seven jurors, and it is argued that this is wrong in view 
of the provisions of Section 326, Cr. P. C. which says that the 
sessions judge shall ordinarily . send a letter to the 
district magistrate requesting him to summon as many persons 

as seem to the sessions judge to be needed for trials by 
jury, the number to be summoned not being less than double the 
number required for any such trial. Such number before the 
court of session not being less than five under Section 274, Cr. P. 
C., it is contended that ihe learned sessions judge should have sent 
a letter to the district magistrate requesting him to summon at 
least ten persons named in the list of jurors, and then the result 
of his not doing so was that there was a defect in the cons- 
titution of the jury. It is said that the underlying principle in 
a trial fury is to secure an impartial trial by rendering impossible 
any intentional selection of jurors to try a particular accused, and 
that an accused person has a right to claim to be tried by a jury 
chosen with strict regard to the safeguards provided in the 
Code to secure perfect impartiality. We might concede the exis- 
tence of the principle, but we do not think ce it has in any way 
been violated in the present case, nor do we think that the pro- 
visions in Section 326, Cr. P. C. Jay down such an imperative 
rule of procedure that its partial neglect cannot be cured by Sec- 
tion 537, Cr. P. C. Reliance is placed on behalf of the applicants 
on the view entertained by the Calcutta High Court in 
Brojendra Lal Sircer v. K.-E. and Siraju! Islam v. Emperor.’ 
Those cases do to a certain extent support the contention of the 
applicants, but the guiding factor in those cases seems to be that 
where by reason of a failure to observe the standard set down in 
Section 326, Cr. P. C. it so happens—whether from non-attendance 
of jury or otherwise—that the requisite number of jurors cannot 
be empanelled for the trial of an accused person, the sessions Judge 
will not be justified in proceeding with the trial because prejudice 
to the accused might be said to have been caused. Now if we 
look carefully at the wording of Section 326, Cr. P. C. we will 
find that it is expressed somewhat loosely. It begins by saying 
that the sessions ‘judge shall ordinarily seven days at least before 


the day which he may from time to time fix for holding the sessions 
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etc., etc. This fixes a minimum inspite of the word “ordinarily”, 
but the minimum fixed is governed by the word “ordinarily”. 
Then the section says that the number to be summoned is not 
to be less than double the number required for any such trial. The 
requirement as to the number to be summoned is also a minimum, 
and according to the strict rules of grammar, that minimum too is 
part of a statement of what the sessions judge shall ordinarily do. 
It may also be mentioned that the section provides for the sum- 
moning of jurors not for a particular trial but for all such trials 
as may be fixed for a particular sessions period. That this is so 
renal clear by the provisions of ‘Section 327, Cr. P.-C. which says 
t T , 

the court of sessions may direct jurors or assessors to be summoned 

at other periods than the period specified in Section 326, when 

the number of trials before the, court renders the attendance of 

one set of jurors or assessors for a whole session oppressive, or 


whenever for other reasons such direction is found to be neces- 


We are, therefore, of the opinion that in these Provinces, 
where the practice generally seems to be tq summon one set of 
jurors for one trial and another set of jurors for another trial, 
the word “ordinarily” should have some significance, and in spite 
of the use of the word “shall” the direction laid ‘therein is not 
necessarily mandatory. It does not follow that the use of the 
word ordinarily entitles a judge in a particular case’ to ignore the 
section altogether. But we are of the opinion that if as provi- 
sion is inadvertently violated Section 537, Cr. P. C. will cure the 
defect. In Subremanya Aiyar v. Emperor’ the Judicial Committee 
pointed out that though in a sense the merest irre ity may 
be illegal, it does not follow that all illegalities are within the scope 
of Section 537, Cr. P. C. But their Lordships do not say or sug- 
gest that nothing could be cured under the Section if it is illegal. 
In V. M. Abdur Rebman v. K.-E.* their Lordships of the Privy 
Council held that non-compliance with the strict provisions of 
Section 360, Cr. P. C., which makes it imperative that the depo- 
sitions of witnesses should be read over and explajned to them in 
the presence of the accused or his pleader, amounted to an irregu- 
larity which was cured by Section 537 of the Code. The Code 
is a long list of imperative provisions, some of which have references 
to matters which are in no way vital and are directed to mere in- 
cidents of procedure; and to avoid the embarrassments that might 
arise from comparatively trivial negligence or oversight, Section 
537, Cr. P. C. provides that in the absence of prejudice to the 
accused an error, omission or irregularity in proceedings before or 
during trial may be cured. Under Clause (c) it goes so far as 
to say that an “omission to revise any-list of jurors or. assessors 
in accordance with Section 324, Cr. P. Ç.” will be cured, and it 
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follows, therefore, that if a defect which would prima facie en- 
title the accused to challenge the array of jurors could be cured, 
the irregularity of summoning not less than double the number of 
jurors required for a particular trial may also be cured, provided 
it does not occasion any failure of justice. A Full Bench of this 
Court in Kapoor Chand and another w. Sarju Prasad® has held, 
while interpreting Section 537, Cr. P. C., that the sole criterion 
laid down there is whether the accused person has been prejudiced 
or not. They say: 
_ The object of procedure is to enable the court to do justice, 
but if in spite of even a total disregard of the rules of procedure 
justice has been done there would exist no necessity for setting 
aside the final order which is just and correct simply because che 
procedure adopted was wrong. 

The view of the Calcutta High Court mentioned in the earlier 
cases has to a great extent been modified by a Full Bench decision 
of the same Court by five Judges reported in Emperor v. Erman 
AL? in which their Lordships held that in a murder case where the 
number of jurors summoned was fourteen (instead of 18) nine of 
whom appeared and were chosen by lot, the trial was not bad by 
reason of the fact that only fourteen jurors had been summoned in 
contravention of the provisions of Sections 274 and 326, Cr. P. C. 
A mere neglect, therefore, of the strict provisions of Section 326, 
Cr. P. C., such as has taken place in the present case, does not in 
our view make the constitution of the jury illegal and render the 
trial a nullity. 

The next defect that has been pointed out is that in response 
to the summons only two jurors attended, and upon that three 
persons were chosen from the persons that were present in court, 
and a jury of five was formed. From the proceedings of the 
court it does not appear that any objection was taken to any of 
these five under Section 277, Cr. P. C., but what is argued is that 
the provisions of Section 276, Cr. P. C. were not complied with. 
It is contended that upon a correct interpretation of the second 
proviso to Section 276, Cr. P. C. there was a deficiency of eight 
inasmuch as two actually appeared when summons ought to have 
issued to ten, or at least five inasmuch as seven were summoned 
and therefore eight more or at least five more should have been 
chosen from the persons present, and the choice from these eight 
or five should have been made by lot. This contention has com- 
pelled us to interpret Section 276, Cr. P. C. and the succeeding 
two or three sections of the Cr. P. C., and to indicate their true 
scope. We wish to point out in the first place that the scheme of 
these provisions seems to be that Section 276, Cr. P. C. with all 
its provisions is a general section dealing with the general nature 
of de procedure, and the details of that procedure are to be worked 
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out with reference to Sections 277 to 279, Cr. P. C. These sec- 
tions must be read together as.prescribing one continuous procedure 
for the empanelling of juries. according to circumstances. Here 
again we wish to make it clear that when a deficiency arises it 18 
the duty of the judge to consider whether he will postpone the 
trial or make up the deficiency according to law. The words 
“with the leave of the court” inthe second proviso to Section 276, 
Cr. P. C. make this quite clear. ; 

This is a convenient stage at which we should point out that 
there is no provision in the Code by which-the court is to ascertain 
beforehand how many of the persons summoned to serve as jurors 
have attended, and thus to determine the deficiency which has to 
be supplied. Section 331, Cr. P. C. contemplates a subsequent 
stage ATER A That may be a practice but if such a practice 
has grown up it is not authorised by law and should be discontinued. 
No doubt if persons summoned as jurors do not attend they are 
liable to be fined, but the stage at which it should be ascertained 
whether they have attended or not is not reached until their names 
are called out for the purpose of empanelling a jury. The Code 
of 1861 said that the jury shall be chosen by lot from persons 
attending in obedience to the summons. The present Code says 
that the jurors shall be chosen by lot from the persons summoned, 
This alteration seems to suggest that an informal tally of the per- 
sons present upon summons beforehand was specially discounten- 
aed for obvious reason. .Many a juryman has appeared in 
the nick of time and it is possible to conceive that a juryman al- 
though he has attended in obedience to the summons might be taken 
suddenly ill after the informal tally and before his name is actually 
called out under Section 277, Cr. P. C. The proper procedure, 
therefore, is that the names of the persons summoned irrespective 
of whether they have attended or not should be put into the 
ballot box and then as each name is drawn out from the box it 
should be called aloud under Section 277, Cr. P. C. and the accused 
asked if he objects to be tried by that juror. Objection may then 
be taken to such juror by the accused or by the prosecutor and 
the grounds ae stated. These objections have to be decided 
by the sessions judge whose decision under Section 279, Clause (1) 
Cr. P. C. be final. After every name has been called out 
and objections, if any, have been decided, it is the duty of the 
judge when an objection has-been allowed to supply the place of 
ee ae under the provisions of Section 279 (2), Cr. P. C. 
Then, after challenges are made and allowed and the place of the 
challenged jurors supplied under Section 279 (2), Cr. P. C. it 
will be known whether there is a deficiency as mentioned in the 
second proviso to Section 276, Cr. P. C., and it is only by this me- 
thod that the Code provides for the deficiency to be discovered, and 
not by any ascertainment beforehand. This was the view taken 
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by a Full Bench of the Calcutta High Court in Keder Nath Mabato 
v. Emperor". As stated earlier Sections 276 to 279, Cr. P. C. pro- 
vide for a continuous procedure and we have indicated what this 
procedure is. 

The next thing that has to be determined is the quantity of 
the deficiency. It is argued on behalf of the applicants that the 
words “deficiency of persons summoned” means “deficiency of 
persons summoned for the purpose of making up the minimum 
number of ten among whom lots are to be drawn”, and reliance is 
placed on the case of Roshan Ali and others v. K.-E.2 and Bhola 
Nath Hazra v. Emperor.’ These cases undoubtedly support the 
contention advanced on behalf of the applicants, but they have 
been dissented from by the two Full Benches of the Calcutta Hi 
Court, Kedar Nath Mabato v. Emperor and Emperor v. Panc 
Sheikh". We are of the opinion that the deficiency refers to the 
number required to form the quorum. The argument advanced 
on behalf of the applicants leads to the conclusion that the word 
“Jurors” in the proviso refers to potential jurors, or as they are 
termed in the first part of the section to “persons summoned to act 
as such”, It is true that so far as it is a question of pure termino- 
logy, Sections 327 and 328, Cr. P. C., and it may be others, refer 
to jurors when what is meant is persons directed to attend for ser- 
vice as jurors, but there is no logical reason for the use of the word 
“jurors” and the use of the word “persons summoned” within the 
compass of one section in close juxtaposition for the purpose of 
indicating the same set of persons. We are, therefore, of the opin- 
ion that the word jurors in the second proviso means actual jurors 
and not potential jurors, and the number of jurors required, there- 
fore, means the number required to make up the quorum under 
Section 274, Cr. P. C. In the present case three were required to 
make up the quorum and three were chosen with the leave of the 
Court from the persons present in Court. We have assumed that 
in order to find out the deficiency the correct procedure as indica- 
ted by us was followed, and in the absence of anything on the re- 
cord of the present case showing that a different procedure was 
followed we shall not be justified in assuming that an Se eae 
took place. Our view is fully supported by the two Full Bench 
decisions of the Calcutta High Court, namely, the cases of Kedar 
Nath Mahato and Penchu Shaikh. 

It is next contended that the word “chosen” in the second 
proviso to Section 276, Cr. P. C. means “chosen by lot” and re- 
liance is again placed on Roshan Ali’s case. Once again we find it 
difficult to believe that whereas the Legislature said “chosen by lot” 
in the beginning of Section 276, Cr. P. C., it simply said “chosen” 
in the second proviso when as a matter of fact here again the in- 


"L LR 55 Cal 371 131 Cal W. N. 1102 
°44 Cal. L. J. 541 2I L R. 55 Cal 371 
TA L R. [1931] Cal 178 


Aa Le Js Re HIGH COURT 1455 


tention was a choice by lottery. It may be argued that this per- 


haps is not a conclusive reply if all that can be said is that where 
choice by lottery is intended it is specifically so mentioned, 
but if “chosen” in the second proviso means ‘chosen by lot 
then it would follow as a natural consequence that the names of all 
the bystanders that might be present in court will have to be put 
into the ballot box, and this is obviously not what is meant and 
would lead to disastrous results, for if it could be proved that the 
name of a particular bystander was not put into the ballot box, and 
there might be large number of such bystanders, the accused would 
argue that the lottery was defective and that the names of all per- 
sons present in court should have been put into the ballot box be- 
cause the Legislature has not said “chosen from such other persons 
present as may be selected.” This intolerable position is obviously 
not what was contemplated by the framers of the Code and we are 
therefore definitely of the opinion that “chosen” in the second 
proviso simply means “selected”. As we said before, the decision 
recorded in Roshan Ali v. Emperor has been dissented from by the 
Full Benches of the same Court which all supported the view which 
we have taken. The cases of Abid Als Taki v. Emperor? and 
Sadarat Sheikh vw. K.-E."*, cited by learned counsel on behalf of 
the applicants to support his general contention that a defective 
procedure in empanelling the jury vitiates the trial, are distinguish- 
able, because in those cases persons who were asked to attend as 
jurors were not persons present in court. A view similar to that 
which we have taken was taken by the Madras High Court in 
Anipe Pelladu vy. Emperor and by the majority of the Judges of 
the Patna High Court in the Full Bench case of Akbar Ali v. 
Emperor, which case should by implication be deemed to overrule 
the case of Taj Ali Mien v. Emperor.*® It remains only to 
notice the case of this Court in K.-E. v. Bradshew."" In that case as 
far as appears from the report only three jurors attended and were 
empanelled and it was held that the constitution of the jury was 
defective inasmuch as the jury should have consisted of five per- 
sons. ‘That case is, therefore, distinguishable, and if it be deemed 
that Karamat Husain, J. upheld the contention of the appellants 
in that case that the constitution of the jury was defective on the 
ground that the jurors who are to constitute the jury must be 
chosen by lot even under the proviso to Section 276, Cr. P. C., 
we are not prepared to agree with that view. 

It is argued that according to our view it may not be 
possible in certain cases to have an effective lottery, which is the 
basic idea in a jury trial. This criticism is not sound because if 
the procedure indicated by us is strictly followed there can be no 
haphazard choice of undesirable jurors. Under the Second Clause 
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of Section 326, Cr. P. C. the names of the persons to be summoned 
shall be drawn by lot in open court. This is the first effective lot- 
tery that takes place, and it is sufficient in the majority of cases 
to safeguard the interests of the accused. Then another effective 
lottery takes place at the opening of the trial, when the names of 
the persons summoned are put into the ballot box and they are 


- called out one by one, when the accused has an opportunity to 


challenge each of them. The chance of a partial juror being 
empanelled is thus obviated as far as Hee ee and no further 
choice by lot seems either to be necessary or to be contemplated 
by the Code. We, therefore, hold that in this particular case 
there was no defect in the constitution of the jury. No objection 
was made at the time of the trial to any particular juror or to 
the mode of empanelling the jury, as far as we can gather from 
the record, and no prejudice to the accused or failure of justice 
seems to have been occasioned. There is thus no force in the 
third contention advanced on behalf of the applicants. 


It remains now to consider the fourth objection taken by 
learned counsel on behalf of the applicants, namely, that the 
assistant sessions judge contravened the provisions of law contained 
in Section 403, Cr. P. C. From what we have stated in the begin- 
ning of the judgment it appears that originally the jury returned 
a unanimous verdict of “not guilty” on charges under Sections 
333 and 225, I. P. C., and even after reconsideration they main- 
tained that yade but varied it in so far that on a reconsideration 
directed by the assistant sessions judge they returned a verdict of 
guilty under Sections 323 and 325, I. P. C. The learned judge on 
appeal by the accused, who objected to their convictions under 
Sections 323 and 325, I. P. C. only, ordered a retrial because he 
was of the opinion that there was no warrant in law for the judge 
to direct a reconsideration when the verdict of the jury was not 
in any way erroneous under the provisions of Section 304 Cr. P. C. 
The appellate court did not hold that there was any misdirection 
in the charge by the trial court before the jury gave their original 
unanimous verdict of not guilty. The applicants before us, there- 
fore, argued that the learned assistant sessions judge on retrial was 
not authorised to frame charge under Sections 333 and 225, I. P. C. 
of which the applicants si been acquitted and regarding which 
there was no Government Appeal. The reply on behalf of the 


Crown is that when a case has been sent back for retrial the whole 


case is opened and it is permissible to charge the accused of offences 
of which they have been acquitted even though there be no 
Government Appeal. Reliance is placed upon Section 423, Cr. P. C. 
which defines the powers of an appellate court, and Clause (b) of 
that Section lays down that in an appeal from a conviction the 
appellate court has the right to alter the finding, which, it is said, 
means that it has got the right to convict an accused of a charge 
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of which he has been acquitted by the subordinate court, the only 
safeguard being that it cannot enhance the sentence. It is, there- 
fore, contended that when an appellate court orders a retrial it 
gives to the subordinate court the right to alter the finding. The 
learned Government Pleader has cited before us the case of Krishna- 
dhen Mendal v. Q.-E.," in which it was held that when an appellate 
court orders a retrial without any express limitation as to the 
charges upon which such retrial is to be held, such retrial must be 
taken to be upon all the charges as originally framed and the 
acquittal of the accused on the previous trial‘upon some of the 
charges is no bar to the accused being tried on them again in view 
of the provisions of Section 423, Cr. P. C., and the provisions of 
Section 403, Cr. P. C. in that respect cannot apply to such cases. 
The important words in this decision are “without any express 
limitation” and this might be deemed to include “without any ex- 
press limitation” as well. There is yet another important point that 
was discussed in this case which leads us to think that this case 
is applicable only where an accused person is charged with and 
tried for various offences arising out of a single act or series of 
acts, it being doubtful which of those offences the act or 
acts constitute, that is to say, ‘it will apply to those cases 
which are contemplated by Section 236 Cr. P. C. Their 
Lordships said that they wished it to be distinctly understood 
that what they have said in the case is intended to apply 
only to those cases which are contemplated by Section 236, 
Cr. P. C. ‘They further said that where an accused is 
charged at one trial with distinct offences constituted by dis- 
tinct acts a different principle will apply. ‘The cases of Q.-E. v. 
Jabanullab, ® Emperor v.. Sardar? Gola Hanmmappa v. Emperor,” 
Janki Prasad v. Emperor™ and Raghunath v. K.-E.,” are not 
applicable to the facts of the present case, because in those cases 
there was no question of a retrial, and they dealt only with the 
general powers of an appellate court of convicting the accused 
on a charge of which he was acquitted by the subordinate court. 
We are in the present case dealing with the powers of a subordinate 
court on retrial, and we ‘wish to point out that in Krishnedben 
Mendal’s case the learned Judges of the Calcutta High Court laid 
down certain reservations which we have already indicated. 
Krishnadban Mandal’s case was followed by the Calcutta High 
Court in Nezimuddin v. Emperor™ but nothing inconsistent with 
the earlier case was laid down therein. The case of Abdul Hemid 
y. K.-E.** is very instructive. The learned Judges held that 
_ Krishnadben Mandal’s case is applicable only in cases falling with- 

în Section 236, Cr. P. C. and where a retrial is ordered without 
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any express limitation, and it is only under those circumstances 
that an order for retrial will mean a retrial of the whole case. 
They further point out that “where there are two different sets of 
fact and a verdict has been given on one set which no one im- 
pugnes then it is difficult to see why when an appeal is brought 
on the other set of facts the order for retrial should reopen both”. 


- In the case before us the charges were joined as is clear from illus- 


tration (a) under Section 235, Cr. P. C., and the‘order for retrial 
was by necessary implication an order for retrial only on the 
charges of which the accused were convicted. The irregularity 
committed by the assistant sessions judge took place after the 
jury had pronounced their original verdict of acquittal on all the 
charges, when he directed them to reconsider their verdict in regard 
to the charges under Sections 323 and 325, I. P. C., but not their 
verdict in regard to Sections 333 and 225, I. P. C. The verdict 
under these two last sections was in fact accepted by the trial 
judge, and the learned judge in appeal did and could only order 
2 retrial on the charges under Sections 323 and 325, I. P. C. We 
advisedly say “could”? because under Section 423, Clause 2, Cr. 
P. C. the appellate court is not authorised to alter or reverse the 
verdict of te jury unless it is of opinion that such verdict is 
erroneous owing to misdirection by the judge or to a misunder- 
standing on the part of the jury of the law as laid down by him, 
and it is clear that the original verdict of the jury acquitting the 
accused under Sections 333 and 225, I. P. C. was not so erroneous. 
We have, therefore, come to the conclusion that the learned assis- 


_ tant sessions judge was not justified in convicting the applicants 


before us under Sections 333 and 225, I. P. C. It was then argued 
on behalf of the Crown that under qur revisional jurisdiction 
we should convict the accused under Sections 323 and 325, I. P. C. 
and pass an appropriate sentence. Without deciding whether we 
have such a power under Section 439, Cr. P. C. we are of the opi- 
nion that regard being had to the particular facts of the present 
case, this is not a fit case in which we should so act, in view of the 
protracted trial which the applicants had to undergo. The result 
is that we allow this application upholding the last contention of 
the applicants, set aside the conviction and the sentence passed 
on them and direct that they be forthwith released unless wanted 


in some other case. 
i Application allowed 
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KISHAN DAS (Plsintiff)* - 
Hindu Lew—Mitskshere—Debi—Fatber’s debt as surety—T bree kinds Agni 12 
of swretyship—Son’s liability 1o or dass Od arises. — 
Under the Mitakshara the ity of the surety himself exists SULAMMAN, 
for the payment of the debt where the surety is for appearance, 
foe confidence or for payment; the liability of the son exists in mou, J. 


the case of surety for payment, but the liability of the grandsons 
for the payment of the debt incurred as surety does not exist. 
But if the surety for appearance or for confidence had bound 
himself after taking pledge, then his sons also must pay the debt 
incurred by becoming surety from the property taken in pledge. 

Nereyen v. itt I. L. R. 28 Bom. 408 dissented 


Texts eee 
Fmst APPEAL from a decree of J. N. Dixstr Esq., Additional 
Subordinate Judge of Benares. 
Sir Tej Bahadur Sapru and Miss S. K. Nebr for the appellant. 
K. N. Ketju and M. N. Kewl for the respondent. 


The judgment of the Court was delivered by 


. SULAIMAN, C. J.—This is a. defendant’s appeal arising gmlaimss, C. J. 
out of a suit for recovery of about Rs. 12,000 with #mterest 
on the basis of a security bond dated June 24, 1922, 
executed by the deceased father of the minor defendant. The 
plaintiff’s case is that on the death of the grandfather, Ganesh Das, 
during whose life-time his son Gokul Das (the father of the defen- 
dant) had already separated, there was a dispute between the other 
two sons, Kishun Das and Ram Das, relating to the partition of the 
family property. A will was being set up, alleged to have been 
executed by Ganesh Das in favour of his widowed daughter and an 
idol. This suit ultimately resulted in a written compromise which 
was dated June 24, 1922, and was filed in Court on June 26. 
Under this compromise, Kishun Das got the Moradabad State to- 
gether with a sum of Rs. 13,500 which was payable by Ram Das. 
The last portion of this compromise, the interpretation of which is 
in dispute, referred to a security bond to be executed by Gokul 
Das. Gokul Das executed the security bond sued upon on June 26, 
1922 and admittedly handed it over to the plaintiff Kishun Das. 
The court passed a decree in terms of the compromise on July 4. 
1922, at which date Gokul Das paid Rs. 4,000 in cash to Ram Das 
which he had agreed to pay under a mortgage deed taken from 
Ram Das in his favour. An attempt was made to get the security 
bond executed by Gokul Das registeréd, but on objection being 
raised by Gokul Das the registration was refused. On the death 
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of Gokul Das, the present suit was instituted for thé enforcement 
of his liability under the seas baer against his minor son. 
The claim was resisted by defendant on various grounds, 


Dwasxa Das the principal ones of which were: 


Trua D 


Salsim en, C. J. 


(1) The defendant was not bound to discharge the debt 
at all under the Hindu law. 

(2) The security bond had been obtained by fraudulent 
misrepresentation and was voidable and therefore not binding 
on the defendant minor. 

(3) The ori contract was varied subsequently by 
the plaintiff with the result that the surety has been dis- 
charged. 

The court below has decided all these points against the de- 
fendant and has decreed the claim. In appeal these points are 
again pressed before us, and in addition it is also pleaded, that it 
was a part of the terms of the contract that there should be a 
separate security bond executed by Ram Das himself and inas- 
much as this condition was never fulfilled the liability of the surety 
did not come into existence. 

To take up the last point first, the contention is based on 
the last portion of the compromise which, translated literally, is 
as follows: 

Let it be known that as regards the balance of Rs. 9,500 
B. Gokul Das, brother of the plaintiff, and the defendant No. 1 
shall execute one separate bond and get the same registered up 
to June 26, 1922. 

The learned advocate for the appellant contends that the 
intention was that there should be a separate security bond exe- 
cuted by Ram Das, defendant No. 1, in addition to his signing the 
compromise in question. On the other hand, the learned advo- 
cate for the respondent contends that the intention was that Gokul 
Das, who was the brother of the plaintiff and was brother of the 
defendant No. 1, should execute a separate security bond. We 
think that on the language of the compromise and the circums- 
tances of this case the interpretation put upon it on behalf of the 
respondent is correct. Gokul Das, who was to sign one separate 
security bond, was described as the brother of the plaintiff and of 
defendant No. 1. The intention was not, that Gokul Das, the bro- 
ther of plaintiff, and also the defendant No. 1, should execute two 
separate security bonds. It may also be noted that there was no 
necessity for Ram Das to execute a separate security bond. He was a 
party to the suit and his having si the compromise, which 
was going to be incorporated in the decree, was quite sufficient for 
the purpose of binding him. A separate security bond was neces- 
sary for Gokul Das because he was not a party to that suit. It 
may further be noted that this plea was not taken in express terms 
in the written statement and there was no clear issue about 
it. The evidence as to whether Ram Das executed any separate 
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bond or not is almost nil, and it is a mere matter of inference that Cmn 
he had not executed any such bond. Furthermore, if it had -7 
been intended that there should be a separate security bond exe- ____ 
cuted by Ram Das one would have expected such a condition to Dwaxxa Das 
be entered in the security bond which was signed by Gokul Das. es a 
There is no mention of- it in that bond. The security bond refers ~ —— 
to the compromise, but does not contain any condition that there Sslemen,C. J. 
would be another security bond executed by Ram Das. No 
doubt the terms of the decree which incorporated the compromise 
did not make it possible for the plaintiff to realise the amount by 
execution, but that did not deprive him of his remedy to recover 
the amount against the principal debtor and his surety by a separate 
suit. We do not think that the mere fact that the decree was 
incapable of execution, being a declaratory decree, necessarily dis- 
charged the surety of all his liability. ‘There is accordingly no 
force in this contention. 
The question whether there had been any fraudulent misrepre- 
sentation which vitiated the security bond is one of fact. The 
learned Subordinate Judge has not believed the defendant’s allega- 
tion on this point. The case for the defendant is that Gokul 
Das was assured that some ornaments would be pledged to him 
and it was on that assurance that he was made to execute the 
security bond and that inasmuch as no ornaments were actually 
pledged the security bond is not binding on Gokul Das and his 
heirs. As such a case, if established, would destroy the validity of 


1933 


the ity bond altogether, we cannot say that such evidence is 
inadmissible, but we with the court below that the evidence 
is not satisfactory. defendant’s case rests on the evidence of 


Beni Prasad, Gur Prasad and Mst. Sundar Kuar. Beni Prasad has 
said that Kishun Das and Ram Das stated that they were going 
to sign the document and asked Gokul Das to do so saying that 
he (?) would execute a mortgage bond and pledge the ornaments. 
He, however, added that it was agreed that mortgage deed 
would be executed when the ornaments would be given by way of 
security within two days and also said that it was agreed that the 
surety bond would not be enforceable unless it was registered. Gur 
Prasad said that Ram Das promised that he would deliver the 
ornaments and asked Gokul Das to finish the whole affair and 
_ sign the document and Gokul Das signed the surety bond on this 
assurance, and that it was understood that the bond would be 
registered when the ornaments were given and that the mere sig- 
nature on the document would not create any liability. 
Mst. Sundar Kuar has stated that Ram Das assured her husband 
that he had ornaments of gold and silver and other jewellery which 
he would place with her husband and that they were of the value 
of Rs. 15,000, but that Ram Das never deposited any ornaments 
as security. In cross-examination she stated that Ram Das had 
not mentioned whether the ornaments that he was going to place 
184 ` 
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Cw as security were with him or not but had merely stated that he 
—— would get them and deposit them with her husband. 


— The security bond was signed on June 26, 1922, and was not 
Dwara Das only duly executed but was also handed over to Kishun Das. 
Das Gokul Das also took a mortgage-deed on the same date from 
— Ram Das for a large sum of money. It was not till July 4, 1922, 
Suletwen, C. T. that Gokul Das paid Rs. 4,000 which he was to pay under this 
mortgage deed. It is therefore highly improbable ee if the orna- 
ments and jewellery had not been pledged within two days as 
deposed to by Beni Prasad, Gokul Das would have paid Rs. 4,000. 
We think that the two circumstances, namely, that the security 
bond was duly handed over to the plaintiff in whose favour it was 
executed and that after more than a week cash was paid, makes it 
difficult to believe that there had been any understanding that 
jewellery and ornaments would be pawned to Gokul Das within 
two days of the execution of the security bond. Had there been 
any such understanding there is no reason why it should not have 
been expressly mentioned in the security bond as there was obvi- 
ously no reason for concealing this understanding. The learned 
Subordinate Judge who heard the witnesses has not believed their 
testimony and we find it impossible to overrule his finding on 

this point. 

The next question as to whether there was a subsequent varia- 
tion of the terms of the liability of the principal debtor is also a 
question of fact. There is practically no evidence in support of 
this case except the statement of Ram Das made on a previous 
occasion on September $, 1925, when he said that the matter bet- 
ween the parties had been settled for Rs. 7,000; but he further 
stated that this settlement had not taken place in his presence but 
that he had heard it from his elder sister. This statement of Ram 
Das is not admissible in evidence against the present plaintiff. 
Similarly a petition filed by Ram Das on August 6, 1925, is equally 
inadmissible. We find no evidence in support of this case and the 
defence on this point must fail. 

The last point urged by Sir Tej Bahadur Sapru on behalf of the 
defendant is that there can be no liability of the son for the pay- 
ment of a debtor incurred by reason of suretyship when it is not 
shown that consideration had been received by the father. It is 
conceded that in a large number of cases the liability of the Hindu 
son for the debt due by the father as surety has been accepted. We 
may mention the case of The Maberaja of Benares v. Ram Kumar 
Misir following the cases of T'ukaram Bhat v. Ganga Ram? and 
Siteramayya v. Venkataramanna.® There are other cases as well. 
We may mention the latest cases of this Court, namely, Salig Ram 
Misir v. Lachman Das‘ and Toshanpal Singh v. The District Judge 
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of Agra.’ l 

It is not necessary to consider in this case whether such a lia- 
bility justifies an alienation by a Hindu father straight off, and the 
less so if he has grandsons. On this point there is some difference 
of opinion in the two cases of this Court quoted just above. The 
Calcutta High Court in Hira Lal Marwari v. Chandrabali Haldarin' 
seems to have adopted the view expressed in the first mentioned case. 

But the learned advocate has argued that there is an exception 
to this general rule which was not pressed in these cases. He relies 
strongly on the case of Narayan v. Venkatacherya’ and particularly 
on the observations of Chandravakar, J. at page 411 that 

The law as laid down in the Mitakshara, by which the parties 
are governed, is that a grandson is not liable to pay a debt which 
his grandfather contracted as a surety unless the latter in accept- 
ing the liability of a surety received some-consideration for it. 

It is urged that the same principle applies to the case of 2 son. 

In the first place, the observations of the learned Judge were 
confined to the liability of a grandson and as undoubtedly there is 
some distinction between the liability of a grandson and that of 
a son under the Hindu Law so far as the debt of the father as a 
surety is concerned, this case cannot be accepted as any authority 
for the liability of the son. In the next place, with great respect 
to the learned judge, there seems to have been some mistake in 
assuming that the law is laid down in those terms in the Mitakshara. 
As a matter of fact, we can find no passage therein where the 
liability of the grandson to pay the debt of a grandfather, con- 
tracted as a surety, is subject to the receipt of consideration. 

The subject is dealt with at length in Chapter VI, Section 4 
of the Mitakshara which deals with sureties and their liability. 
Placita 53 says: 

Suretyship is enjoined for appearance, for confidence and for 
payment. On failure of either of the first two, the surety (him- 
self) in each case shall pay; on that of the third, his sons also must 


pay. 

Again Placita 54 says:— 

If a surety for appearance or for confidence die, the sons have 
not to pay; in the case of a surety for payment the sons have 
to pay. 

These texts are very clear and they lay down that the sons 
are liable to pay the debt. of their father incurred as a surety for 
payment. In the note No. 12 there is a reference to a pledge. It 
is in these terms: 

If the surety for appearance or for confidence binds himself 
after taking sufficient pledge, then his sons also must pa the debt 
incurred by becoming surety for the property taken in See 

This note applies to the case of the surety for appearance or 
for confidence and does not on the face of it apply to a surety for 
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Cm payment of a debt. That this is so is further supported by the 
1933 Passage quoted from Katyayana as an authority for this statement 
—— of the law: 
Dwazxa Das Let a man become a surety for the appearance of a debtor from 
= whom he had received a pledge (as his own security) his son, on 
ae the demise of his father, may be compelled to pay the debt from 
Suleiman, C. J. the pledged property. 

The commentator goes on to add: “Here security for appear- 
ance includes a security for confidence.” There is no reference to 
security for payment. It follows that it is not correct to say 
that in the Mitakshara it is laid down that the liability of the son 
for payment of his father’s debt as surety is confined to the case 
where sufficient pledge has been taken. As regards the grandsons 
there seems to be no liability at all. 


The Mitakshara is a book of the highest authority in the 
Benares School, and even if there were more ancient texts capable 
of being interpreted in a different way, we would be bound to 
accept the interpretation put upon these texts in the Mitakshara. 
Similarly even if the law were differently interpreted in the Bom- 
bay School (Mayyukh) or the Bengal School (under the Daya 
Bhaga) we would be bound to give preference to the view express- 
ed in the Mitakshara. But as a matter of fact, we do not find 
that the law has been differently laid down either in the more 
ancient texts or in the Bombay School. Admittedly the chapter 
on debts in the Daya Bhaga is not extant, and there is accordingly 
no discussion of this question in that treatise. 


In the Laws of Manu (Colebrook’s Hindu Law, Volume I, 
page 173, 3rd edition) after reciting that the son of the surety 
shall not in general be obliged to pay money due by a surety it is 
stated: 

Such is the rule in case of a surety for appearance or good be- 
haviour; but if a surety for payment should die the judge may 
compel even the heirs to discharge the debt. 

There is no exception laid down as regards. the receipt of 
consideration. 

It is not necessary to refer to the opinion of Gautam who 
was apparently inclined to the view that there is no liability in 
any case. In the Institutes of Vishnu (Max Muller’s Sacred Books 
of the East, Volume VII, page 46, Chapter VI, Verse 41) it is 
stated :— 

Suretyship is ordained for appearance, for honesty, and for pay- 
ment; the first two (sureties, and not their sons), must pay the 
debt on failure of their engagements, but even the sons of the 
last (may be compelled to pay it). 

There is no exception laid down as regards the receipt of con- 
sideration. 

' The contention that there is such an exception is mainly 
based on the statement of the law as laid down in the Mayyukh, 


Kista Das 
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(Stoke’s Hindu Law Books) Chapter V, Section 3, Paragraph 1. Cmn 
It lays down that sureties are of three kinds according to Yajna- gy 
valkya. It then proceeds to illustrate the three kinds of — 
sureties. Paragraph 2 deals with the liability of the sureties them- Dwara Das 
selves and then of their sons. Quoting Katyayana it is stated: kuman Das 
Money due by a surety need not, on any account, be paid by = 
his grandsons but in every instance such a debt incurred by his Swsimes, C. J. 
father, must be made good by a son without interest. 

Then the text of Vyasa is quoted under which 2 grandson is 

not liable. We then come to paragraph 3 which is in these terms:— 
EXCEPTION 

This, however, supposing the security to have been un- 
dertaken by him without receipt of property (or consideration) in 
return, for if he received (any) property as an inducement to be- 
come surety, in that case, the sum for which he was bound shall 
be paid with interest, by his sons or grandsons. And accordingly 
Katyayana declares: “Should a man become surety for the appear- 
ance of a debtor, from whom he had received a pledge (as his own 
surety) the creditor, (if that surety die) may compel his son to 
pay the debt, even without assets left by his father. 

In our opinion this exception does not mean that even the 
liability of the son does not arise unless there has been a receipt of . 
poe or consideration by the father. It merely states that the 
aw laid down in the previous graphs was as regards the liabi- 
lity of the father, his sons pe ee a on the assumption that 
there had been no such consideration. When there is no such 
consideration, the father is liable and so are the sons for 
the principal, but not the grandsons. The exception, how- 
ever, is “if he received any property as an inducement to become 
surety; in that case, the sum for which he was bound shall 
be paid with interest by his sons or grandsons”. That is 
to say, in case there has been a receipt of consideration, the 
sons and grandsons, both are liable to pay the principal with 
interest. Thus the exception imposes a further liability on the 
grandsons in the event of there having been consideration and does 
not in any way diminish the liability of the sons if there had been 
no consideration. It is thus obvious that the text of the Mayyukh 
cannot be cited in support of the contention urged on behalf of 
the appellant. 


As a matter of fact, the law as laid down in the Mayyukh 
appears to be somewhat different from that laid down in the 
Mitakshara and accordingly we are bound to accept the interpre- 
tation of the law as laid down in the latter book. Under the 
Mitakshara the liability of the surety himself exists for the payment 
of the debt where the surety is for appearance, for confidence or for 
payment; the liability of the son exists in the case of surety for pay- 
ment, but the liability of the grandsons for the payment of the 
debt incurred as surety does not exist. But if the surety for appear- 
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ance or for confidence had bound himself after taking pledge, then 
his sons also must pay the debt incurred by becoming surety from 
the property taken in pledge. 

The case before us is that of the liability of the son of the 
surety and not of his grandson. We have accordingly no hesita- 
tion in holding that the liability can be enforced against the defen- 
dant-appellant. 


In our opinion, therefore, the decree of the court below was 
correct, The appeal fails and is dismissed with costs. 


Appeal dismissed 


[Ep.—The Security bond dated June 24, 1922 executed by 
Gokul Das, the deceased father of the minor defendant, ran as 
follows:— 


I, Gokul Das, son of Babu Ganesh Das, deceased, do declare 


as follows:— 


A suit of Babu Kishun Das, for partition of property has been 
instituted in the Court of the Additional Subordinate Judge of 
Benares, against Babu Ram Das and others. A compromise has 
been made between the plaintiff and Ram Das, defendant No. 1, 
while the remaining defendants have been exempted. Apart from 
the property given in the compromise, Babu Ram Das, defendant, 
would pay Rs. 9,500 in cash to the plaintiff on account of the 
decree within 3 years. A compromise to this effect has been filed 
in Court. Kishun Das, plaintiff, wants an assurance of the fact 
that defendant No. 1, aforesaid, will pay the sum of Rs. 9,500 to 
him without any objection. Babu Kishun Das, plaintiff, wants 
that I, the executant, should furnish security, aforesaid, so I, the 
executant, having executed the security bond on behalf of Ram 
Das, aforesaid, in favour of Babu Kishun Das, aforesaid, son of 
Babu Ganesh Das, deceased, caste Gujarati Banian, resident of 
Muhalla Gowal Das Sahu, city Benares, covenant and give it in 
writing that Ram Das, defendant, aforesaid, will pay to Babu 
Kishan Das, plaintiff, the sum of Rs. 9,500 with interest at the 
rate of Re. 0-8-0 per cent per mensem either in a lump sum or on 
different occasions within 3 years. If any default is made or if 
negligence is shown, Kishun Das, plaintiff, aforesaid, and his heirs 
and representatives shall have right to realize Rs. 9,500, aforesaid, 
or such sum out of it as may be left unpaid together with interest 
at the rate of Re. 0-8-0 per cent per mensem from the person of 
me, the executant, as well as from my property and from my 
heirs and representatives by means of bringing a suit in Court or 
in any possible way. I or my heirs and representatives shall have 
no objection thereto. I have, therefore, of my own accord and 
free will executed this security bond so that it may serve as evidence 
and be of use when needed. ] 
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MASURIA DIN (Applicant) 
VETSHS 

MOTI LAL AND ANOTHER (Opposite parties)” 

Civil Procedure Code, Or. 44, R. 1—Applicstion to appeal as panper 
—Cotrt issuing notice—Whether empowered to dismiss application 
summarily. 

Where a person applies under Or. 44, R. 1, C. P. C. to be 

allowed to appeal as a pauper and the Count issues notice upon 
_this application to the opposite party and to the Government 
pleader, beld, that the Court having once passed the necessary 
order issuing notice was frnctus officio as regards a summary dis- 
missal and was bound to hear the parties before coming to a 
decision. 

Crvu. Revision from an order of Panprr TEJ NARAIN 
Muza, District Judge of Allahabad. 

V. D. Bhargava and D. P. Umijal for the applicant. 

Rudra Nerain for the opposite parties. 

The judgment of the Court was delivered by 

Younc, J.—This is an application in revision from an order 
of the learned District Judge of Allahabad. 

A pauper had been unsuccessful in a case tried by the Munsif. 
He soled to the District Judge under Order XLIV, Rule 1, to be 
allowed to appeal as a pauper. The learned Judge issued notice 
upon this application to the opposite party and to the Government 
Pleader. ereafter it appears that he decided the application 
summarily without hearing either of the parties to whom notice had 
gone or i pauper hi . The order was as follows:— 

Having carefully perused the judgment and decree appealed 
from, I see no reason to think that the decree is contrary to law 
or otherwise erroneous or unjust. I therefore reject this application. 

The pauper applies here in revision against this application. 

The applicant contends that the order of the learned District 
Judge was made without jurisdiction. He contends that once hav- 
ing issued notice, the learned District Judge had no jurisdiction to 
deal with the application summarily. We have been referred to 
various authorities for and against the contention of the applicant, 
and in particular to a case decided by a learned single Judge of this 
Court, namely, Hubraji v. Balkeran Singh’. We do not need to 
consider these cases. We decide the matter from another stand- 
point. ‘The proviso to Rule 1 of Order XLIV reads as follows:— 

Provided that the court shall reject the application unless, upon 
a perusal thereof and of the judgment and decree appealed 
from, it sees reason to think that the decree is contrary to law or 

*Cri. Rev. 10 of 1933 I. L. R 54 AlL 394 
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to same usage having the force of law, or is otherwise erroneous 
or unjust. 

It is to be noted that this proviso enacts that the court shall 
reject the application, wsless upon a perusal thereof and of the judg- 
ment, the court sees reason to think that the decree is contrary to 
law - . or is otherwise erroneous or unjust. The word “shall” 
is mandatory. ‘The court has no option but to reject the applica- 
tion, unless, having read the application and the judgment, it has 
definitely come to the conclusion that there is a prima facie case to 
be heard. The court having once come to that conclusion and pass- 
ed the necessary order issuing notice, it is, in our opinion, functus 
oficio as regards a summary dismissal. The Judge cannot there- 
after disregard his previous conclusion and order and dismiss the 
application summarily. He is bound before he does anything fur- 
ther to hear the parties. 

In this particular case there is another reason for allowing the 
application. After notice had been issued, objections had actually 
been lodged by the opposite party. It would be impossible to say 
whether the Judge’s second opinion upon the matter was not in- 
fluenced by these objections without hearing the applicant upon 
them. 

In this view of the matter it is clear that the order complained 
of was passed without jurisdiction. The application in revision 


~ must be accepted and the order set aside, with costs. ‘The pauper’s 


application to be allowed to appeal as a pauper will now be heard 
on the merits. 
Application allowed 


HUSAIN BAKSH (Decree-bolder) 
VETSHS 
` BRIGGEN SHAW (Jtd gment-debtor) * 


Civil Procedure Code, Sec. 60 (1), Proviso to, Cl. (1)—Public Officer 
—Army officer, when his s is attachable in execution of decree— 
- Or. 46. R. 1—Object of. 
If the judgment-debtor is a public officer, as defined in Sec. 2 
(17) of che Civil Procedure Code, his salary is exempt from 
| attachment to the extent mentioned in Cl. (1) of the proviso to 
Sec. 60 (1) of the Code of Civil Procedure, and if he.is not such a 
public officer, it is not exempt from attachment to any extent. 
CL (j) of the proviso to Sec. 60 (1) of C. P. C. which refers 
to Act VIII of 1911 (Indian Army Act) does not apply to a 
judgment-debtor who claimed to be subject to the Army Act 
of 1881 
Lt, E. G. A. Prins v. Murrey and Co. Ltd., 23 I. C. 935 and 
K. Rupchend v. G. B. Murray, 50 I. C. 683 relied on. 
It is not the object of Or. 46, R. 1 of the Civil Procedure Code 


*Mis. Case 586 of 1932 
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that subordinate counts ig ton lear secu le themselves of 
the necessity of deciding difficult questions arising before them 
and to make a reference to the Court calling upon it to do 
what could have been done by the subordinate courts. 

Parties were not represented. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a reference by the learned Judge 
of the small cause court, Jhansi, under Order 46, Rule 1 of the 
Code of Civil Procedure. The learned Judge has not formulated 
the question on which the opinion of this Court is desired. Order 
46, Rule 1 requires the court making the reference to “draw up a 
statement of the facts of the case and the point on which doubt is 
entertained”. We gathered from the order of reference that one 
Husain Bukhsh obtained on June 9, 1932, a decree for Rs. 33-8-0 
against Mr. Briggen Shaw No. 14 A. T. Cavalry C. P. Mule, 
Quetta, Baluchistan. The decree-holder applied on June 24, 
1932 for execution of his decree by attachment of the judgment- 
debtor’s salary which was mentioned to be Rs. 300 a month 
approximately. The learned Judge of the small cause court at 
Jhansi, who had passed the decree and to whom the application for 
execution was made, issued a notice to the judgment-debtor to 

show cause on or before August 5, 1932 why the amount of 
Rs. 39-4-0 (which included the original sum claimed and costs 
and interest) should not be realised by attaching your pay. 

It should be noted that the law did not require a notice of 
this kind to be issued in the circumstances of this case. It is only 
where a case falls within the purview of Order 21, Rule 22, of the 
Code of Civil Procedure that a notice is necessary before any pro- 
cess of execution can issue. Execution was applied for only two 
weeks after the passing of the decree and against the judgment- 
debtor himself but the learned Judge issued a notice by way of 
courtesy. The judgment-debtor should have acknowledged receipt 
of the notice and if so advised should have objected to his salary be- 
ing attached by the ordinary process recognised by law. 

He adopted the pena het and, we are bound to say, dis- 

procedure of making the following note on the back of 
the notice recetved by him:— 

Reference reverse. 
Tt is pointed out that my pay cannot be attached for debits and 
m an eras a en a ico ey eee gan 
2. It was pointed out to this man and he was told that if he 
wrote to the person that incurred the debt with him he would 

`~ receive payment. 

It should be observed that no reference is made to any law un- 
der which the judgment-debtor claimed protection against the 
attachment of his pay. At the hearing a reference was made by 

185 
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the decree-holder’s pleader to the case of H. F. B. D. Hay v. Ram 
Chandar’ in which it was definitely held that the pay of an officer ` 
of the Indian Army may be attached in execution of a decree 
against him to the extent of one-half. The learned judge had also 
before him General letter No. 5-44-9 (1) of 1930, dated February 
10, 1930, from the Registrar of this Court to all District Judges 
subordinate to the High Court of Judicature at Allahabad, which 
he thought was somewHat in conflict with the case above referred 
to. This letter was circulated to all judicial officers to invite their 
attention to the provisions of Section 120 of the Indian Army Act 
VI of 1911 under which the pay and allowances of persons sub- 
ject to that Act are exempt from attachment. The learned judge 
was apparently under a misapprehension as to whether the Indian 
Army Act and the General Letter to which reference has been made 
by him have any relevancy in the present case. The judgment- 
debtor does not claim to be a person subject to the provisions of the 
Indian Army Act VII of 1911. Persons who are so subject are 
described in Section 2 of that Act and in view of what the judg- 
ment-debtor subsequently noted on the back of a notice issued by 
this Court, we do not wish to consider the provisions of Section 120 
of Act VIII of 1911 in any detail. 

In the concluding part of his reference the learned judge 
observed that 

reasonable doubt is entertained if the pay of the judgment- 
debtor in this case is attached or not. 

He proceeded to express his own opinion that “it should be 
attachable as otherwise the decrees of the civil courts would be 
nugatory”. It is not the object of Order 46, Rule 1 of the Code 
of Civil Procedure that subordinate courts should be enabled to 
relieve themselves of the necessity of deciding difficult questions 
arising before them and to make a reference to the High Court 
calling upon it to do what could have been done by the subordi- 
nate courts. If we were to take a strict view of the reference be- 
fore us we might return it directing the Subordinate Judge to give 
effect to the opinion which he has expressed in the order of refer- 
ence but we accept his statement that he entertains a reasonable 
doubt as to whether the judgment-debtor’s salary is attachable in 
the present instance. 

On receipt of the reference a notice was issued by the High 
Court office under the signature of the Deputy Registrar to the 
judgment-debtor informing him that a certain date had been fixed 
for the disposal of the reference and that he should 

appear in person or by an Advocate duly prepared to inform the 

Hon’ble Court on the aforesaid date whether the judgment-debtor 

is or is not a to whom the Indian Articles of War apply, 

that you should also supply the materials on which the informa- 

tion is based, and that the case will be laid before the Court for 
*LL R 39 All 308 
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disposal on such date or as soon thereafter as the same may be heard. 

The notice was served through the Commanding Officer on 
December 5, 1932. The endorsement of receipt of notice has been 
made in the following words:— 

1. Certified that I have been served with the duplicate of this 
Form. 

2. I have no knowledge of the case under reference. 

3. Certified that I am a soldier serving under a normal period 
of engagement and subject to the Army Act. 

The notice served upon him showed that it had been issued 
under the orders of the Hon’ble Acting Chief Justice and the 
Hon’ble Mr. Justice Bennet. It is difficult to accept that part of 
the endorsement in which the judgment-debtor stated that he had 
no knowledge of the case under reference. He knew that a decree 
had been obtained by Husain Bakhsh. He also knew that an appli- 
cation for execution had been made. A notice had been issued by 
the Court passing the decree on the back of which he noted his 
reply which has been quoted by us in full. The notice issued by 
this Court has clearly given the description of the suit to which it 
relates “Husain Bux decree-holder v. Mr. Briggen Shaw”. It did 
not require any extensive knowledge of the usual procedure of 
courts thet a litigant on whom the notice is served is merely to ac- 
knowledge it and that he is not ex to “certify” as to certain 
matters which he might think to be relevant. It was his duty to 
have arranged for appearance in court on his behalf. He was 
distinctly required by the notice to “appear in person or by an ad- 
vocate duly prepared to inform the Hon’ble Court whether the 
judgment-debtor is or is not a person to whom the Indian Articles 
of War apply.” 

No communication relating to a judicial matter can be re- 
ceived and no action can be taken on it unless it is formally made. 

The information conveyed to us by the “certificate” noted on 
the back of the notice is that the judgment-debtor is “a soldier 
serving under a normal period of engagement and subject to the 
Army Act”. We may note at once that the Act referred to by 
him is not the Indian Army Act VIII of 1911 to which reference 
has been made by the learned judge of the court below. The Act 
which is relied on by the judgment-debtor is the Army Act of 
1881, 44 and 45 Victoria, Chapter 58. The question which calls 
for an answer, therefore, is whether a soldier to whom the Army 
Act applies is protected so far as the attachment of his pay and al- 
lowances is concerned. 
ie Section 136 of the Army Act, as it originally stood, provided 

t 
E a ene 
shall be paid without any deductions other than the deductions 
authorised by this or any other Act or by any rule warrant for the 
time being. P 


— 
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This section was amended by the Army Amendment Act of 
1895, Section 4 of which added the words “or by any law passed 
by the Governor-General in Council”, Accordingly, if any Act 
of the Governor-General of India in Council made it permissible 
that part of the salary of an officer or soldier to whom the Army 
Act applied be deducted, the amended Section 136 cannot come 
in conflict with it. 

Section 60 of the Code of Civil Procedure, as it originally 
stood, provided in Clause (b) to Sub-section (2) that nothing in 
that section affected the provisions of the Army Act. In view of 
this provision the pay of an officer or soldier to whom the Army 
Act applied and who served in India could not be attached. An 
important amendment was, however, made by Act X of 1914, by 
which Clause (b) to Sub-section (2), referred to above, was 
deleted, with the result that Section 60 (1), of the Code of Civil 
Procedure, became applicable to officers and soldiers to. whom the 
Army Act is applicable, unless there be something in the latter 
Act which excludes its application. As already noticed, Section 
136 of the Army Act, as amended in 1895, makes itself subject 
to Acts passed by the Governor-General in Council. Code of 
Civil Procedure is an Act of the Governor-General in Council. It 
follows that a deduction from the salary of an officer or soldier, 
to whom the Army Act applies, can be made, if the Code of Civil 
Procedure permits the same being done. 

Section 60 (1), Code of Civil Procedure, provides, inter alia, 
that 


save as hereinafter mentioned, all other saleable property, mov- 
able or immovable, belonging to the judgment-debtor, or over 
which, or the profits of which, he has a disposing power which he 

may exercise for his own benefit 
may be attached in execution of a decree. There can be 
no doubt that the salary of an officer or soldier, to whom the Army 
Act applies, as and when it becomes payable to him, is “property 
over which he has a disposing power” and that, except so far that it 
is protected by the proviso to that section, it is declared attachable 
by the opening part of Section 60 (1). The proviso to this section 
exempts certain property from attachment. One of the exemp- 
tions is contained in Clause (1), which declares a portion of fe 
salary and allowances of “public officers’ drawing more than a 

minimum amount to be not attachable. 


An officer or soldier to whom the Army Act applies is a 
public officer within the meaning of the aforesaid section. The 
term “public officer”, is defined in Section 2 (17) Code of Civil 
Procedure. The question in each case will arise whether an officer 
or soldier, to whom the Army Act applies, is a public officer within 
the meaning of the proviso to Section 60 (1). We are unable to 
say whether the judgment-debtor in this case falls within any of 
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the clauses of Section 2 (17) of the Code of Civil Procedure. 
Assuming he is one, his salary to the extent of half can be attached, 
as his salary is said to be Rs. 300 a month. We may note in this 
connection that Clause (j) of the proviso to Section 60 (1), of 
the Code of Civil Procedure, which refers to Act VIU of 1911 
(Indian Army Act), does not apply to the judgment-debtor, who 
claims to be subject to the Army Act. 

Our view is supported by Lt. E. G. A. Prins v. Murray & Co. 
Ld.?, decided by a Bench of the late Court of the Judicial Com- 
missioner of Oudh, which has been followed by a Bench of this 
Court in H. F. B. D. Hay v. Ram Chandar. The last mentioned 
case does not, however, decide the point which has arisen before 
us. It has reference to a case to which the Indian Army Act was 
p EE may Our view finds further support from Kering Rup- 
chand v. G. B. Murray? decided by the Bombay High Court. 

We have considered A. L. Browne v. H. A. Pearce* decided 
by a Division Bench of this Court, in which it was held that as the 
judgment-debtor, who was a Military Assistant Surgeon, was not 
a “public officer” within the meaning of Section 60 (1) (4) and 
(i) of the Code of Civil Procedure, no portion of his 
salary was attachable. With great respect we would point out 
that the decision in that case proceeds on a misapprehension of 
the effect of the proviso to Section 60 (1) of the Code of Civil 
Procedure, as the following passage taken from the judgment in 
that case will clearly show:— - 

Attachment is dealt with in Section 60 of the Code of Civil 
Procedure, and in the proviso to that section certain salaries of 
certain public officers or servants are attachable to a certain extent. 
Section 2 (17) describes whether the public officers who fall un- 
der the descriptions of persons whose salaries are attachable 

The learned Judges proceeded on the assumption that the 
proviso to Section 60. (1) permits attachment of property in the 
cases therein specified. It will be observed that the proviso mere- 
ly exempts certain property from attachment, including part of 
the salary and allowances of public officers. If a property, salary 
or otherwise, does not fall within any of the clauses of the proviso, 
the general provisions contained in Section 60 (1) shall prevail, 
and the same shall be attachable. 

In the circumstances discussed above, our answer to the refer- 
ence is that if the judgment-debtor is a public officer, as defined 
in Section 2 (17) of the Code of Civil Procedure, his salary is 
exempt from attachment to the extent mentioned in Clause (1) 
of the proviso to Section 60 (1) of the Code of Civil Procedure, 
and that if he is not such a public officer, it is not exempt from 
attachment to any extent. 

Reference answered 
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PALLUMAL BHOLANATH—trm THE MATTER OF” 


Income tax Act, Sec. 22 (4)—Assessee called upon to furnish returna— 
Notice tnder the section may be issued at any time afterwards—Sec. 
30—Appecl—Assistent Commissioner entitled to examine case to 
satisfy bimself whether appeal competent—Order that no appeal ley 
—Not amounting to order dismissing appeal under Sec. 31—Sec. 
22(4)—Ttme of issuing notice. 

It is open to an income-tax officer to issue a notice under Sec. 
22 (4) at any time after he has called upon the assessee to furnish 
a return. 

Re Lachbmean Prasad Babu Rem, [1930] A. L. J. 1 referred to. 
Mubammad Hayat Haji Mubemmad Sardor v. The Commissioner 
of Income-tax, I. L. R. 12 Lah. 129 followed. 

The Assistant Commissioner is right in so far examining the case 
as to satisfy himself whether the appeal before him is competent; 
and his order that no appeal lay does not amount to an order dis- 
missing the appeal under Sec. 31 of the Income-tax Act, 

Per BENNET, J.—It would be illogical to impose the penalty 
of assessment under Sec. 23 (4), against which there is no appeal, 
for the non-production of accounts or documents when the order 
of the income-tax officer was issued before the return was filed, and 
hold that the penalty could not be imposed if the order was made 
after the return was filed. There is no reason to distinguish the 
two cases. 

The time during which the income-tax officer could issue a 
notice under Sec. 22 (4) is not limited to the time between the 
service of a notice on an assessee under Sec. 22 (2) and the return 
furnished by the assessee in compliance with that notice. 

INCOME-TAK REFERENCE made by the Commissioner of 

Income-tax, Central and United Provinces. 


Gopi Neth Kunzru for the appellant. 
Mubemmad Ismail (Government Advocate) for the Crown. 


The following judgments were delivered:— 


NIAMATULLAH, J.—This is a reference under Section 66 (3) 
of the Income-tax Act. The Income-tax Commissioner was re- 
quired, by an order of a Bench of this Court dated July 20, 1931, 
to state a case in relation to three questions therein formulated. 
The case has since been stated. The only facts which it is neces- 
sary to state for the purposes of the reference before us are these: — 

The assessee, Sita Ram, was required by the Income tax 
Officer to furnish a return, which he did. Subsequently the 
Income-tax Officer issued, what purports to be, a notice under 
Section 22 (4), Income-tax Act, calling upon Sita Ram to pro- 
duce his account books for the years 1983 to 1985 Sambat. Sita 
Ram produced his account books for the years 1984 and 1985 but 

*Misc. Case 41 of 1931 
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not those for 1983. On being questioned by the Income-tax 
Officer on a later date as regards the circumstances in which he 
failed to produce the accounts for the year 1983 S., he explained 
that the same had been filed in the court of the Munsif, Benares. 
The Income-tax Officer sent 2 communication to the Munsif ask- 
ing whether the assessee’s account books for the year 1983 S. had 
been filed in his court, as alleged by the assessee. The Munsif 
replied in the negative. Subsequently two other notices under 
Section 22 (4) were issued to the assessee. It is not necessary to 
enter into the details of those notices. The Income-tax Officer 
was of opinion that the assessee failed to comply with these latter 
notices as well. Accordingly the Income-tax Officer made an 
assessment to the best of his judgment under Section 23 (4), 
Income Tax Act. The significance of an assessment under Sec- 
tion 23 (4) is that no appeal is permitted, and the Income-tax 
Officer’s assessment is final subject to the general revisional juris- 
diction of the Commissioner under Section 33 Income-tax Act. 
I may, however, mention that the assessee is not altogether with- 
out 2 remedy where an Income-tax Officer makes an assessment 
under Section 23 (4) on the d that the assessee failed to 
comply with a notice issued under Section 22 (4), because he can 
apply, under Section 27, for the annulment of the assessment on 
sufficient cause being shown and for a fresh assessment being made. 
In case of an improper refusal by the Income-tax Officer, the law 
allows an appeal to the Assistant Commissioner, under Section 30 
of the Income-tax Act. It appears that the assessee in the present 
case actually took action under Section 27 of the Act, but with- 
out success. He also preferred an appeal to the Assistant Com- 
missioner, but I am informed that it was abandoned. It is not 
necessary to pursue this aspect of the case any 

. On the assessment being made.by the Income-tax Officer 
under Section 23 (4), Income-tax Act, the assessee preferred an 
appeal to the Assistant Commissioner, who, after examination of 
the record, expressed the opinion that as the Income-tax Officer 
had made the assessment to the best of his judgment under Sec- 
tion 23 (4), no appeal lay. The assessee moved the Income-tax 
Commissioner to state a case for reference to the High Court. 
On this request being refused, the assessee successfully moved this 
Court for an order requiring the Income-tax Commissioner to 
state a case in reference to the three questions which we are now 
called upon to decide. These questions are as follows:— 

(1) Whether the Assistant Commissioner was right in pro- 
fessing not to admit the appeal, when he ially entered into 
the merits of the appeal and saw whether Income-tax Officer 
was right or not in making an assessment to the best of his judg- 
ment? 


_ (2) Whether the order of the Assistant Commissioner 
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virtually amounted or not to an order dismissing an eppeal under 
Section 31, and whether or not, therefore, the assessee had a right 
to approach the Commissioner to state a case? 

(3) Whether, in the circumstances of the case, it was open 
to the Income-tax Officer to issue a notice under Section 22, Clause 
(4), of the Income-tax Act, and whether on account of a non- 
compliance with that order an assessment to the best of the judg- 
ment of the Income-tax Officer could be made? 

I prefer to deal with the last question first. The learned 
advocate for the assessee has pointed out that all the notices pur- 
porting to be those under Section 22 (4), issued by the Income- 
tax Officer in this case, were issued after the assessee submitted 
his return under Section 22 (2). His contention is that the 
Income-tax Officer cannot issue a notice under Section 22 (4) 
after the assessee submits his return and that it is only after the 
assessee has been called upon to furnish a return and before he has 
actually furnished a return that the Income-tax Officer can issue 
a notice under Section 22 (4). At one time there was some dif- 
ference of opinion on this question. I had to deal with this point 
in re Lachbman Prasad Babu Ram. Mukerji, J. took a differ- 
ent view, and the matter was referred to a Full Bench, but un- 
fortunately the reference proved to be infructuous. The view 
which J expressed on that occasion is wholly against the conten- 
tion which is now put forward by the learned advocate for the 
assessee. J have carefully considered Sections 22 and 23 of the 
Act in the light of the arguments addressed to me today and I see 
no reason to depart from the view which I then expressed. I un- 
derstand that my learned brother is also inclined to take the same 
view. The decision of 2 Division Bench of the Punjab High 
Court was strongly relied on when the case already referred to 
was argued in this Court. The decisions of this Court and of the 
Calcutta and Patna High Courts were against the Punjab case. 
The Lahore High Court has since had the occasion to reconsider 
the question in Mubemmad Hayat Haji Mubemmad Sardar v. 
The Commissioner of Income-tax* and has taken the same view 
as had been taken by other High Courts. There is thus a unani- 
mity of opinion on the question raised by the learned advocate for 
the assessee. I hold that it is open to an Income-tax Officer to 
issue a notice under Section 22 (4) at any time after he has 
called upon the assessee to furnish a return. This being so, the 
failure of the assessee to comply with the first notice issued by the 
Income-tax Officer calling upon him to produce the account books 
for the year 1983 S. rendered him liable to be assessed under Sec- 
tion 23 (4). In this view, I answer both parts of the third ques- 
tion in the affirmative. 

As regards the first question, I think the Assistant Commis- 
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sioner was right in so far examining the case as to satisfy himself 
whether the appeal before him was competent. > Without examin- 
ing the record to some extent he could not have been in a position 
to find whether the assessment was under Section 23 (4) and 
whether an appeal lay. Accordingly I answer the first question 
also in the affirmative. It follows ie what I have said in an- 
swering the first question that the second question must be ans- 
wered in the negative. Accordingly I answer it in the nagative. 

BENNET, J.—I agree with the observations which have fallen 
from the lips of my learned brother and I desire to add a few 
words on my own account on one of the points which have been rais- 
ed and which is the main point in this case, that is, whether the 
issue of a notice under Section 23 (4) of the Income-tax Act, after 
the filing of the return under Section 22 (2), was stra vires 
or not. On this I would make the following comments:— 

. (1) Argument from gremmear 

Section 23 (4) deals with three clauses. The first clause is 
failure to make a return. The second clause is failure to produce 
accounts or documents required by the Income-tax Officer. The 
third Clause is failure to attend or produce evidence. Now these 
three clauses are separated by the disjunctive conjunctions “or”. 
The middle clause is not connected with the other clauses, but is 
separated from them by these two disjunctive conjunctions “or, 
or”. ` I consider, therefore, that the words cannot be imported 
into the middle clause from the other clauses and that the middle 
clause as it stands is complete in what it expresses. The learned 
advocate for the assessee desires to add to the middle clause the 
words “before he has made a return”. I consider that, under the 
ordinary rules of English grammar, these words cannot be import- 
ed into the middle clause. The reason which the learned counsel 
gives for desiring to import these words is that the last clause be- 
gins with the words “or having made a return ” The mere 
fact that the last clause uses these words is not a reason for import- 
ing the negative into the second clause. 

(2) Argument from logic 

The second argument I would call, the argument from logic. 
In my opinion it would be illogical to impose the penalty of assess- 
ment under Section 23 (4), against which there is no appeal, for the 
non-production of accounts or documents when the order of the 
Income-tax Officer was issued before the return was filed, and hold 
that the penalty could not be imposed if the order was made after 
the return was filed. There is no reason whatever to distinguish 
these two cases. The failure in the one case is equally worthy of 
penalty with the failure in the other case. To draw a distinction 
between the two cases will be illogical, and it is incorrect to inter- 
pret an Act in an illogical manner if it can be interpreted in a logi- 
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cal manner. 

(3) The third point is that, if the argument for the assessee 
were accepted, there would be no penalty provided for the failure 
of the assessee to produce accounts or documents required by the 
Income-tax Officer if the order was made after the return was filed. 
The learned counsel for the assessee referred to Section 37; but that 
Section really provides for the production of evidence from any 


` person and not specially from the assessee, and therefore we cannot 


look to that section for a penalty for the assessee’s non-production 
of accounts. or documents. | 

(4) The fourth argument is from the course of business. 
It is natural for the Income-tax Officer to take up a case of an 
assessee when his return is furnished, and the Income-tax Officer 
then sees what books or documents are required, and he issues a 
notice on the assessee to produce his books or documents. Such 
will be a natural course of procedure in assessment. Further, Sub- 
section 22 (4) itself provides that the notice is to issue to a person 
upon whom a notice has been served under Sub-section (2). It 
is, in my opinion, absurd to suggest that the time during which the 
Income-tax Officer could issue a notice under Section 22 (4) is 
limited to the time between the service of a notice on an assessee 
under Section 22 (2) and the return furnished by the assessee in 
compliance with that notice. 

For these reasons I agree with the view expressed by my learn- 
ed brother, and I answer the questions as he has answered them. 

By THE Court—Let a copy of our order be sent to the 
Income-tax Commissioner. The assessee shall pay the costs of this 
reference. We assess the fee of the counsel for the Crown at Rs. 
150, which shall be taxed as costs if a certificate therefor is filed 
by him within the period prescribed by rules. 


Reference answered 
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THE MAYOR, COUNCILLORS AND BURGESSES OF 
THE BOROUGH OF NEW PLYMOUTH 
Versus 
THE TARANAKI ELECTRIC-POWER BOARD 
Inter pretatton of statute—Rnle—Words ere used correctly and exactly— 
Unless context shows otherwise. 

In interpreting a statute the rule is that the words in the sta- 
tute are used correctly and exactly and not loosely and inexactly. 
Upon those who assert that the rule has been broken the burden 
of establishing their proposition kes heavily. And they can dis- 
charge it only by pointing to something in the context which 
goes to show that the loose and inexact meaning must be preferr- 
ed. Spilless Lid. v. Cardiff Borough Assessment Committee, (1931) 
2 K. B. 21 at 43. 

*P. C. A. 34 of 1933 
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The primary and exact meaning of ‘adjoining’ is ‘conterminous’. 

APPEAL from a decision of the Court of Appeal of New 
Zealand. ; 

W. Mackton, K. C, M. Gresson and W. T. Eleverston 
for the appellants. 

R. P. Croom Jobnston, K. C. and A. A. Gordon Clark for the 
respondents. 

The following judgment was delivered by 

Lorp Macmittan—Their Lordships have in this appeal to 
consider the meaning to be assigned to the word “adjoining” as 
employed in Section 282 of the New Zealand Municipal Corpora- 
tions Act 1920. That section reads as follows:— 

A Council, having established electric light works for the pur- 
pose of lighting the streets and public places of che borough and 
of supplying electricity to the inhabitants of the borough may 
(a) supply electricity to any person residing beyond the borough, 
with the consent of the local authority of the district in which 
the supply is given, and the provisions of this Act as to the supply 
of ‘electricity to the inhabitants of the borough shall, so far as 
applicable, extend and apply to the case of such supply beyond 
the borough, and (b) contract with the local authority of any 
adjoining district to supply electricity to such local authority up- 
on such terms and conditions as may be mutually agreed upon. 

This section applies to the appellants, the council of the 
borough of New Plymouth, who are authorised by Orders in Coun- 
cil made under the Public Works Amendment Acts of 1908 and 
1911 to supply electricity within an area of supply which embraces 
not only the borough but also a large surrounding territory. 

The boroughs of Inglewood and Waitara lie outside but border 
on the appellants’ area of supply. They are distant respectively 
eight miles and six miles from ae borough of New Plymouth. By 
a ents entered into in 1924 and subsequently modified in 1928 
de appellants contracted with the borough councils of Inglewood 
and Waitara to supply them with electricity, and have since been 
affording supplies to these borou The supplies are delivered in 
bulk at a point in each case within the podlasie area of supply. 
By a Peis cea statute passed in 1931 these agreements were 
validated but only up to September 30, 1933. 

In view no doubt of the expiry of this period the present pro- 
ceedings were initiated in the Supreme Court of New Zealand by 
an originating summons taken out by the respondents which sub- 
mitted for determination the question on which the validity of the 
agreements depends, namely, whether the boroughs of Inglewood 
and Waitara are “adjoining districts” to the borough of New Ply- 
mouth within the meaning of the statute of 1920. 

The matter came in the first instance before Macgregor, J., 
who answered the question in the affirmative. The Court of 
Appeal in turn unanimously came to a contrary decision. 
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Their Lordships agree with the learned Judges of the Court 
of Appeal that the primary and exact meaning of “adjoining” is 
“conterminous.” At the same time it cannot be disputed that the 
word is also used in a looser sense as meaning “near” or “neigh- 
bouring.” But as Lord Hewart, C. J. said in a recent case, where 
the question was as to the meaning of the word “contiguous” :— 
“It ought to be the rule and we are glad to think that it is the rule 
that words are used in an Act of Parliament correctly and exactly 
and not loosely and inexactly. Upon those who assert that that 
rule has been broken the burden of establishing their proposition 
lies heavily. And they can discharge it ‘only by pointing to some- 
thing in the context which goes to show that the loose and inexact 
meaning must be preferred”. Spillers Ltd. v. Cardiff (Borough) 
Assessment Committee. 

The context in the present case does not help the appellants 
as it helped the plaintiffs in Ceve v. HorselP. In it is rather 
against them for in paragraph (a) of Section 282, reference is made 
to “any person residing beyond the borough,” while in paragraph 
(b) the reference is to the local authority, not of any district be- 
yond the borough, but of “any adjoining district.” “The contrast 
is significant. 

In Mayor of Wellington v. Mayor of Lower Hutt? this Board 
refused to interfere with a judgment of the New Zealand Court 
of Appeal which decided that the City of Wellington was “ad- 
Jacent” to the borough of Lower Hutt within the meaning of Sec- 
tion 219 of the former Municipal Corporation’s Act of 1900, al- 
though they were over six miles apart. It is noteworthy that Sir 
Arthur Wilson, in delivering their Lordships’ judgment, said, at 
p. 775, “ ‘Adjacent’ is not a word to which a precise and uniform 
meaning is attached by ordinary usage. It is not confined to places 
adjoining and it includes places close to or near.” The framers of 
the present Municipal Corporation’s Act in employing in Section 
282 the word “adjoining” and not the word “adjacent” may well 
have had in mind the contrast thus drawn between the two terms 
and have designedly selected the stricter word. 

But it is unnecessary to pursue the matter. It is enough to 
say that there is here no context constraining their Lordships to 
give to the word “adjoining” any other than its exact and literal 
meaning. ‘Their Lordships thus see no reason to differ from, but 
on the contrary, every reason to agree with, the interpretation 
placed upon the word by the learned Judges of the Court of Appeal. 

Their Lordships will humbly advise His Majesty that the appeal 
be dismissed. The respondents will have their costs. 

Appeal dismissed 

Elvy, Robb and Co.—Solicitors for the appellants. 

Wray, Smith and Halford—solicitors for the respondents. 
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- EMPEROR 
VETSHS 
DINKAR RAO AND oOTHERS* 

Penal Code, Secs. 161,116,107 end 108—Public servent solicits bribe— 
No tntention of receiving money as bribe—Person solicited com- 
pues with demand—Whether bribe-giver guilty of abetment of 
offence umder Sec. 161. 

Where a public servant solicits a bribe and the persan solicited 
complies with the demand and hands him the money, the bribe- 
givec is guilty of the abetment of an offence under Sec. 161 
I. P. C. although the public servant had no intention of receiving 


the money as a bribe. Emperor v. Nga Hain, 38 I. C. 439 
relied on. 


Where a person goes to a public servant and tells him that the 
plaintiff would pay a certain sum of money if the suit were 
decreed, he cannot be held guilty of che abetment of an offence 
under Sec. 161 I. P. C. as he did not offer any bribe. 

‘Explanation 3 of Sec. 108 applies to abetment generally and 
there is nothing to indicate that it apples only to abetment by 
instigation and not to other kinds of abetment. oo 

Crminat APPEAL by the Local Government, from an order 
of J. ALLSOP Esq., Sessions Judge of Cawnpore. 

Mubemmad Ismail (Government Advocate) for the Crown. 

Sir Tej Babadur Sapru, K. N. Katju, A. P.'Dube, Seila Nath 
Mukerji and Miss L. W. Clerke for the respondents. 

The judgment of the Court was delivered by 

Kine, J.—This is an appeal by the Local Government against 
the acquittal of Chaube Dinkar Rao, Pandit Jagat Narain and 
Pandit Madan Mohan who were charged with an offence under 
Section 161 read with 116 of the Indian Penal Code. 

The principal facts of this case are undisputed. Mr. Brij 
Behari Lal was the Subordinate Judge of Etawah in the Mainpuri 
judgeship. We shall call him hereinafter “the Judge.” There was 
a suit in his court between Narain Rao, the father of Dinkar Rao 
accused, and a man named Gur Narain. The Judge had recorded 
all the evidence and heard the arguments and was preparing his 
judgment when Pandit Jagat Narain accused came to his house, 
on July 4, 1931, and told him that the plaintiff Narain Rao would 
be prepared to give him Rs. 10,000 if he would decree the suit. 
The Judge felt insulted and turned Jagat Narain out of the house. 
The same evening the Judge met the’ Collector, Mr. Barlow, and 
told him about the suggested bribe of Rs. 10,000. Next day 
Mr. Mathur, the Sessions Judge, came to Etawah to hold sessions 
and the Judge told him also about the offer of a bribe. That after- 
noon the Judge, Mr. Barlow and Mr. Mathur met at the Collector’s 
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house and talked about the incident. Mr. Barlow remarked that 
the plaintiff Narain Rao was a defaulter to the extent of about 
Rs. 10,000 in the payment of land revenue and had declared his 
inability to pay, but he was nevertheless prepared to pay Rs. 10,000 
as a bribe. He suggested to the Judge that if the plaintiff or his 
representative wanted to offer the money as a bribe the Judge 
should not stop him but should take the money so that it might be 
applied in discharge of the plaintiff’s arrears of land revenue. 
The three officials seemed to think that it would be rather a joke 
to let the plaintiff offer the money as a bribe and then to take it in 
payment of the land revenue which the plaintiff professed to be 
unable to pay. 

Pandit Jagat Narain never appeared on the scene again, but 
a few days later Madan Mohan accused, who is a pujeri and who 
was a witness of the plaintiff in the suit, came to see the Judge at 
his house. After some preliminary remarks the Judge told him 
that Pandit Jagat Narain had approached him with the offer of a 
bribe on behalf of the plaintiff Narain Rao. Madan Mohan said 
that Jagat Narain had no connection with the plaintiff and had 
probably been sent by the defendant in order to prejudice the 
plaintiff. The Judge then signified by his manner that he was 
willing to consider the question of taking a bribe. Madan Mohan 
then said that the plaintiff could not pay so much as Rs. 10,000 
but would be willing to pay about Rs. 8,000. The Judge held out 
for Rs. 12,000 and said that he was prepared to see the plaintiff if 
the latter was willing to pay that sum. 


Two or three days later Madan Mohan came again and said 
that the plaintiff was prepared to pay Rs. 12,000 and asked when 
he should bring it. The Judge was anxious that the money should 
be paid in the presence of Mr. Mathur, who was returning to 
Etawah in a few days, and so he put Madan Mohan off once or 
twice and finally arranged that the money should be paid to him 
at his house on July 12 at about 9-30 P. m., as Mr. Mathur was 
expected to arrive at Etawah on that day. The Judge then arrang- 
ed with Mr. Barlow and Mr. Mathur that the bribe-givers should 
be trapped when they came to pay the money. The Judge sat in 
the verandah of his house while Mr. Barlow, Mr. Mathur and the 


_ Tahsildar hid themselves inside the rooms. At about 9-30 P. m. 


on July 12, Dinkar Rao, the plaintiff’s son, came along with Madan 
Mohan and said that they had brought Rs. 10,000 and promised 
to pay the balance of Rs. 2,000 within two days. Dinkar Rao 
produced Rs. 10,000 in currency notes which he handed over to 
the Judge who counted them and put them in his pocket. He 
then li ked a cigarette, which was a pre-arranged signal to Mr. 
Barlow, Mr. Mathur and the Tahsildar, who thereupon came out 
from the house. The Judge continued to play his part and pre- 
tended to be very much upset at the arrival of these a 
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When the Collector asked Dinkar Rao what he meant by paying 
this money to the Judge, he replied .after some hesitation that he 
had paid it by way of a loan. The Judge however said that the 
money had been brought as a bribe and it was no use trying to 
conceal the truth, so Dinkar Rao threw himself at the Collector’s 
feet and asked for pardon. The Collector then said that he want- 
ed the money for land revenue due from Narain Rao, and got 
Dinkar Rao to give his consent in writing that the money should 
be taken on account of revenue and irrigation dues on behalf of his 
father Narain Rao. The Collector then made over the notes to the 
Tahsildar. Mr. Mathur reported the facts to the High Court, 
and the Collector also made a report to the Commissioner. The 
result was that the accused were put on their trial along with 
Narain Rao, but were all acquitted by the learned Sessions Judge. 
No appeal has been filed against the acquittal of Narain Rao, so we 
are only concerned with the other three accused. 

The case of Jagat Narain can be briefly dealt with. He 
admits that he went to the Judge and told him that the plaintiff 
would pay Rs. 10,000 if the suit were decreed, but denies that he 
went on behalf of the plaintiff. He makes out that he was really 
an emissary from the defendant and that his object in going was 
to find out whether there was any danger of the Judge’s accepting 
a bribe from the plaintiff. The learned Government Advocate 
has to admit that there is no evidence whatever showing that Jagat 
Narain had any connection with Narain Rao. or Dinkar Rao or 
Madan Mohan. He is not related to any of them and does not 
appear to be a friend of theirs. His explanation: that he was real- 
ly acting in the interests of the defendant finds same support from 
the fact that he is related to the defendant, Gur Narain. It is also 
significant that as soon as Madan Mohan heard that Jagat Narain 
had approached the Judge with the offer of a bribe from the plain- 
tiff, he stated at once that Jagat Narain could not have come on 
behalf of the plaintiff and that he probably came merely to pre- 
judice the plaintiff. However this may be, we must take it that 
Jagat Narain was not acting in concert with the plaintiff or with 
Madan Mohan and that his conversation with the Judge on July 
4 has no connection whatever with Madan Mohan’s visit to the 
Judge a few days later. We agree with the learned Sessions Judge 
that Jagat Narain cannot be held guilty of an offence under Sec- 
tion 161 read with 116. He did not offer a bride. All that he 
said was that the plaintiff would be willing to give Rs. 10,000 if 
the Judge would decree the suit. On these facts he might have 
been held to have instigated the Judge to send for the plaintiff and 
ascertain whether he was in fact willing to pay the money as alleged. 
This might amount to instigating the Judge to attempt to com- 
mit an offence under Section 161'of the Indian Penal Code, but 
no charge has been framed on these lines. We think it is clear that 
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Jagat Narain’s statement that the plaintif would be willing to 
offer a bribe does not amount to the abetment of an offence under 
Section 161 as he did not offer any bribe. He did not even express- 
ly claim authority to speak as an agent or representative of the 


Dani Rao plaintiff, and it seems likely that in fact he came without the 


Krung, J. 


plaintiffs knowledge or consent. Whatever his real position or 
intention may have been, we hold that his statement, or expression 
of opinion, did not amount to abetment of an offence under Sec- 
tion 161 of the Indian Penal Code. At the most it only amounted 
to preparation for committing such abetment. 


We now turn to the'cases of Dinkar Rao and Madan Mohan. 
They undoubtedly consented to supply 2 sum of money to the 
Judge by way of illegal gratification and actually handed the 
money over to him. Their defence was that the money was given 
not as a bribe to the Judge but as a loan to a certain clerk named 
Ram Narain who was employed. in the civil courts at Mainpuri. 
Some evidence has been adduced in support of this plea, but we 
do not think that the point is worth discussing in detail. Even 
according to their own account the loan was to be a mere pretence, 
as they knew that the money was really to be given to the Judge. 
The trial court rightly remarks:— 

the accused themselves admit that even if the money was ad- 
vanced as a loan, the advance was made in order to please and 
accommodate the Subordinate Judge and it would matter very 
little whether the money was paid as a loan or as an undisguised 
bribe. In either case the payment would amount to an illegal 
gratification. 

The trial court has acquitted Dinkar Rao and Madan Mohan 
on the ground that they cannot be held guilty of the abetment 
of an offence under Section 161 of the Indian Penal Code, when 
they merely handed over the money in compliance with a demand 
from the Judge himself who never intended to take the money as 
a bribe. The learned Government Advocate has contested the 
finding that the Judge himself solicited a bribe, but we 
think that the trial court has taken a perfectly justifiable view. 
When Madan Mohan came to see the Judge, he never opened the 
question of bribery. It was the Judge himself who opened the 
question, and he has admitted that he indicated by his manner 
that he was prepared to receive a bribe. The mere fact that he 
did not ask for a bribe outright makes no difference. We take 
it that he certainly suggested to Madan Mohan that the offer of a 
bribe would be acceptable. The question then is, whether the 
accused, in complying with the Judge’s demand for a bribe, were 
guilty of abetting an offence under Section 161 of the Indian 
Penal Code although the offence was not committed in consequence | 
of the abetment and although the Judge took the money without 
any guilty intention. The trial court has answered this question 
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in the negative. We understand its view to be that if the Judge 
had accepted the money as a bribe (ie. with a guilty intention) 
the bribe-givers would be guilty of abetment, because they cer- 
tainly would have aided the Judge to commit the offence of bribe- 
taking. But as the Judge never intended to commit the offence 
of bribe-taking the bribe-givers cannot be held to have sided him 
to commit that offence and therefore cannot be held guilty of 
abetting that offence. 

The question is not free from difficulty but we are unable 
to accept the trial court’s view. 

Section 107 of the Code explains that a person can abet the 
doing of a thing in three different ways: (1) by instigating a per- 
son to do it, E or (3) by 
intentionally aiding the doing of it. 

In the present case we agree that the accused cannot be held 
to have instigated the Judge to take a bribe because he had shown 
his willingness to accept a bribe, so there was no need to incite 
him or to urge him on to take a bribe. 

We also agree that the accused did not conspire with the 
Judge to commit the offence of bribe-taking as the Judge admitted- 
ly never consented to commit such an offence. Madan Mohan and 
Dinkar Rao, however, undoubtedly conspired together to offer 
the bribe to the Judge. This aspect of the case was not consider- 
ed by the trial court. These two accused persons might therefore 
have been charged with conspiring to offer the bribe. 
In other words they might have been ged with abetment (by 
conspiracy) of the abetment of an offence under Section 161, but 
as they were not called upon to meet such a charge it is unnecessary 
for us to consider whether they might have been convicted on 
such a charge. On the charge as framed there was no abetment 
by conspiracy. 

Now remains the question of abetment by intentionally 
aiding the commission of the offence of bribe-taking. Whether 
the accused are guilty of this form of abetment depends upon the 
interpretation of Section 108 of the Indian Penal Code. This 
section enacts that 

A person abets an offence who abets either the commission of 
an offence, or the commission of an act which would be an 
offence if committed by a person capable by law of committing 
an offence with the same intention or knowledge as that of the 
abettor. 

Explanation 2 shows that it is not necessary that the act abet- 
ted should be committed, and Explanation 3 further states that 
it is not necessary that the person abetted should have any guilty 
knowledge or intention. 

Applying the provisions of Sections 107 and 108 to the abet- 
ment of bribe-taking we think it is clear that if the Judge had 
taken the money as a bribe (ies, with guilty intention) then the 
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Canama, bribe-givers would have been guilty under Section 108 of abet- 
“77 ting an offence under Section 161. They clearly would have aid- 
1933 ed the Judge to commit an offence under Section 161 and the 
Erno offence would have been committed with the aid which constituted 
pe Rao the abetment. The trial court agreed to this conclusion and we 
—— express our opinion on this hypothetical case only because Sir Tej 
King, J. Bahadur Sapru has gone to the length of arguing that when a 
public servant solicits a bribe from a person then the latter com- 
mits no offence if he offers a bribe. The learned counsel was un- 
able to explain how this contention could be justified by the 
language of the Code, but he relied upon the following extract 

from the explanatory notes made by the authors of the Code. 
The person who, without any demand express or implied on 
the part of a public servant, volunteers an offer of a bribe, and in- 
duces that public servant.to accept it, will be punishable under 
the general rule as an instigator. But the person who complies 
with a demand, however signified on the pact of a public servant, 
cannot be considered as guilty of instigating that public servant 
to ceceive a bribe. We do mot propose thet such a person shall 
be liable to any punishment, and, as this omission may ibly 
appear censurable to many persons, we are desirous to explain our 

reasons. 

It is interesting to note that the authors of the Code did not 
contemplate the punishment of a person who complies with a 
demand made by a public servant for a bribe, but it appears that 
their views were not accepted by the legislature. The Code does 
not give effect to their views. We are bound to give effect to the 
Janguage of the statute and cannot give effect to draftmen’s views 
which were probably intentionally rejected by the legislature. 

Turning now to the accepted facts of this case, we think that 
the bribe-givers were guilty of abetment although the Judge took 
the money without any guilty intention. The bribe-givers did 
not aid the commission of an offence, but they aided the Judge to 
commit an act (i.e, to take the money) which would be an offence 
if committed with the same intention as that of the bribe-givers. 
Explanation 3 of Section 108 makes it clear that the person abetted 
need not have any guilty intention in committing the act, so the 
fact that the Judge took the money without any guilty intention 
seems to be immaterial. His act would have been an offence if 
committed with a guilty intention. As his guilty intention was 
immaterial we hold that the bribe-givers are liable as abetters 
of an offence under Section 161. 

The trial court took the view that Explanation 3 applies only 
to abetment by instigation and not to abetment by intentionally 
aiding. He pointed out that the illustrations to this explanation 
are all cases of instigation or of the commission of an offence by the 
so-called abettor through an innocent agent. We are not pre- 
pared to narrow down the meaning of this explanation as suggest- 
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ed.- If the explanation had been intended to apply to abetment 
by instigation only, it.would have been easy to substitute the 
words “instigated” and “instigator” for the words “abetted” and 
“abettor”’. It is clear, for example, that Explanation 5 of Section 
108 applies only to abetment by conspiracy, but Explanation 3 
applies to abetment generally and there is nothing to indicate that 
it applies only to abetment by instigation and not to other kinds 
of abetment. ‘The illustrations are obviously not intended to be 
exhaustive. In our opinion the bribe-givers are not exonerated 
merely because the Judge took the money without any guilty in- 
tention. This view is supported by a decision of the lower Burma 
Chief Court in Emperor v. Nga Hnin. In that case the accused 
persons handed a sum of money to a Magistrate as a bribe. The 
Magistrate at once called in witnesses and instituted a prosecution. 
The accused were acquitted on the ground that the Magistrate by 
his silence and conduct had induced the accused to offer him the 
bribe, so the accused could not be held guilty of instigating the 
Magistrate to receive the bribe. The learned Judge of the Chief 
Court pointed out that a person may abet not merely by insti- 
gation, but also by intentionally aiding, and made the following 
observations:— 

If a public servant solicits a hribe and the person solicited com- 
plies with the demand and hands him the money, he intentionally 
aids by his act, and, therefore, abets the taking of the bribe by 
the public servant; the fact that the bribe was solicited at most 
renders the abetment less culpable chan it would otherwise be. 

We are fully in agreement with this view. It must be noted 
that, in this reported case also, although the Magistrate was held 
to have solicited the bribe, he clearly had no intention of receiving 
the money as a bribe because he at once had the bribe-givers 
arrested. If the public servant’s intention, as the abetted, 
is immaterial we cannot escape the conclusion that Teb ivers 
are guilty of the offence of abetment, although they only complied 
with a demand made by the public servant, and although the 
public servant had no intention of receiving the money as a bribe. 

It has been argued for Madan Mohan that he did not actually 
pay money out of his own et to the Judge, and therefore he 
is not guilty of the offence ged. We are not impressed by this 
argument because- Madan Mohan negotiated the whole business 
with the Judge and with Dinkar Rao and was actually present 
when the bribe was given to the Judge. So we think he is as 
guilty of giving the money as Dinkar Rao who actually provided 
the money. 

We hold therefore that Dinkar Rao and Madan Mohan are 
guilty of the offence charged, but the fact that the money was 
paid at the request of the Judge has an important bearing on the 


question of sentence. The learned Sessions Judge says that even 
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if he had found them guilty, he would have passed a nominal 
sentence. We also think that only a very light sentence is called 
for. The accused acted on the suggestion of the Judge himself. 
They were tempted.and caught in a trap.- We agree with the 
trial court that the plan of tempting and trapping the accused was 
objectionable, and should not have been Es to by an officer 
of the judicial department. We do not feel, however, that the 
bribe-givers deserve much sympathy. They acted under no sort 
of compulsion, such as any fear that the Judge would show dis- 
favour if not bribed. Finding that the Judge was apparently 
corruptible, they tried to win a weak case by dishonest means. 
We dismiss the Government Appeal so far as Pandit Jagat 
Narain is concerned and confirm his acquittal. His bail bonds are 
cancelled. 
© We allow the appeal so far as Dinkar Rao and Madan Mohan 
are concerned, set said the order-of acquittal and convict them of 
the offence under Section 161 read with 116 of the Indian Penal 
Code and sentence Dinkar Rao to a fine of Rs. 200 or two months’ 
simple imprisonment in default, and Pandit Madan Mohan to a 
a fine of Rs. 100 or one month’s simple imprisonment in default. 
If the fines are paid the bail bonds are cancelled. 


MANGAT RAI and orHers (Plaintiffs) 
Versus 
DULI CHAND and orHenrs (Defendents)* 
Civil Procedure Code, Sec. 11—Decree—Execution—Sale—Decree-bolder 
| suction-purchaser—Sale set aside—Judgment-debtor sells to stranger 
—Appesl by decree-bolder—Decretal money deposited by purchaser 
—Withdrewn by decree-bolder in satisfaction of his decree—When 
appes! ebandoned—When decree-bolder estopped from relying «bon 
Sec. 52 of Transfer of Property Act. 
In execution of his decree against B, the latter’s property was 
sold and purchased by A (decree-holder). The sale was set aside. 
B sold his property to plaintiffs who deposited in court the amount 
for the discharge of the debt due to A. The latter subsequently 
withdrew the money deposited by plaintiffs in satisfaction of his 
decree. A’s appeal was meanwhile heard and passed by the High 
Court without any knowledge of the fact of the deposit and its 
withdrawal. A clarmed the property. The plaintiffs sued for a 
declaration that they were the owners of the and that 
A had no right tom. Held, that A had failed to establish that 
Sec. 11 C. P. C. applied and that as the proceedings which ended in 
the appeal to the High Court were not a “suit”, the decision 
did not operate as res judicate. When A took the money out 
of court, he was estopped from relying upon Sec. 52, Transfer of 
Property Act and must be deemed to have abandoned his appeal 
*F. A. 67 of 1930 
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QOudrat-un-Nissa Bibi v. Abdul Rashid, A. L R. 1926 All. 661 
distinguished. Beni Madbo Das v. Jatindra Mobin Tagore, 
[1906-7] 11 C. W. N. 765 referred fo. 

First APPEAL from a decree of MauLvi MuHAMMAD AQE 
Noman, Additional Subordinate Judge of Meerut. 


Sir Tej Babadur Sapru and M. N. Ratna for the appellants. 


K. N. Katju, P. L. Banerji, N. C. Vaish and Ambika Prasad 
for the respondents. 


The judgment of the Court was delivered by 


Younc, J.—This is a first appeal from the judgment of the 
Additional Subordinate Judge of Meerut. The plaintiffs brought 
a suit for a declaration that they were the owners of certain proper- 
ty and that the defendants had no right to it. The lower court 
dismissed the suit. The plaintiffs appeal. ‘The admitted facts are 
as follows. One B. Duli Chand, a vakil, together with his two 
infant sons, were the mortgagees of the land in suit. On March 
12, 1927, B. Duli Chand obtained a decree for sale of the mort- 
gaged property for the sum of Rs. 5,000. The property in due 
course was put to auction and was purchased by B. Duli Chand for 
Rs. 1300. On September 5, 1927, the sale was set aside at the ins- 
tance of the judgment-debtor by the Subordinate Judge. On the 
same month the judgment-debtor sold this property together with 
other property to the plaintiffs for the sum of Rs. 13,000. On 
November 1, 1927, B. Duli Chand filed an appeal in the Hi 
Court against the order setting aside the sale. In that appeal 
plaintiffs were not partie. On November 4, 1927, the plaintiffs, 
who had meanwhile purchased the property from the judgment- 
debtor, deposited in court Rs. 5,529 for the discharge of the debt 
due to Duli Chand. The execution court was thereupon struck 
off as satisfied. On March 1, 1928, B. Duli Chand and his two 
sons applied to the court to withdraw the deposit paid in by the 
plaintiffs and on May 21 the money was withdrawn. On Febru- 
ary 6, 1929, the appeal to the High Court against setting aside the 
sale was heard and decided in favour of B. Duli Chand. It is to 
be noted that when this appeal was heard by the High Court the 
Bench which heard it, of which one of us was a member, was not 
informed by the appellants of the deposit of the amount due to the 
appellants in court or that the said sum had been taken out in 
satisfaction. B. Duli Chand, after his success in the High Court, 
claimed the property as his, and this suit was thereupon filed by 
the plaintiffs. 

It is argued by Sir Tej Bahadur Sapru on behalf of the appel- 
lants that the defendants are now estopped from denying the plain- 
tiffs’ proprietary rights in respect of the property in suit; that 
when they took their money out of court they must be held to 
have abandoned their other remedy of appeal against the order 
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setting aside the sale and that their election in that matter is now 
binding upon them and they cannot fall back upon their other 
remedy. It is urged by Sir Tej Bahadur Sapru ce the present 
plaintiffs were not represented in the ap to the High Court; 
that the judgment-debtor who was represented having sold his 
property to the plaintiffs had thereafter no real interest in defen- 
ding the appeal, and that if the High Court had been informed 
that the appellants before it then had taken the money out of 
court, the appeal would undoubtedly have been dismissed. He 
further says that it was the duty of the appellants in that case to 
lay all the facts before the court and that they failed in that duty. 


Dr. Katju, who appears for the respondents, on the other hand, 
relies on Section $2 of the Transfer of Property Act. He con- 
tends that the plaintiffs, when they bought the property, took it 
subject to the law of lis pendens and that they are bound by the 
decision of the court below. He further argues that Section 11 
of the Code of Civil Procedure applies, that the point now relied 
upon that the appellants in that case took the money out of the 
court ought to have been pleaded in the case, and that therefore 
the matter is res judicata. He contends that the doctrine of 
election does not apply, and relies upon a decision of a Bench of 
this Court in Mt. Oudrat-un-Nissa Bibi v. Abdul Rasbid*. ‘This 
was 2 pre-emption case and it was there held that where the pre- 
emptor in execution of his decree paid the purchase price of the 
property into court and the vendee took it out, the vendee was 
not estopped from prosecuting his appeal against the decision of 
the lower court. 

We are satisfied that the respondents in this case having taken 
out of court the maney due to them on account of the property 
did not act honestly in prosecuting thereafter their appeal against 
the order setting aside the sale, and we are further satisfied that if 
the High Court, which decided the appeal in favour of the present 
respondents, had known the facts which it was the duty of the 
appellants to place before the court, the appeal would not have 
been allowed. We must, however, decide this appeal according 
to law. 

We are not satisfied that the pre-emption case relied upon by 
the counsel for the respondents is an authority on the point before 
us. It is to be noted that when a successful pre-emptor pays money 
into court, he becomes entitled to take possession of the property at 
once. That being so. it would be unreasonable to suggest that the 
vendee, having been threatened with a loss of his property, was not 
entitled to take the money out of court and obtain upon it interest, 
which he otherwise would not obtain, until the appeal was heard. 
We do not think that, properly considered, taking out the money in 
the case of a pre-emption decree is an election within the meaning of 
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the decisions upon that doctrine. We think, therefore, that the Gra 
authority quoted above can be distinguished. We have, therefore, =F 
not had to consider whether we agree or not with the Bench of this nas 
Court which decided the pre-emption case alluded to above. The Mancar Rar 
main difficulty which the appellants had to overcome was Section 11 bun e 
of the Code of Civil Procedure, which enacts that pe 
no court shall try any suit or issue in which the matter directly Yowmg, J. 
and substantially in issue in a former su between the same parties, 
or between parties under whom they or any of them claim, litiga- 
ting under che same title, 
and further Explanation 4, which is that 
any matter which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed to have been 
a matter directly and substantially in issue in such suit. 
_ We have come to the conclusion that the respondents have 
failed to establish that Section 11 applies in this case. The pro- 
ceedings which ended in the appeal to the High Court were not 
a “suit”. They were proceedings in execution only. An implied 
decision in that case cannot be a bar to trial of a question which 
arises in a subsequent suit. See Rom Chandra Sabu v. Salik Rem 
Sabu’. No doubt the principle of res judicata has been extended to 
proceedings in execution. We, therefore, have to decide whether 
the appellants—as successors-in-title of the respondents in the for- 
mer execution first appeal—are precluded from arguing the question 
of election on the ground that this is a point which “might and 
ought to have been made ground of defence or attack in the former 
proceedings.” The only question before the court of appeal in 
the former proceedings was whether the sale of the property was 
a valid sale or not. ‘That question was to be decided on the facts 
which arose on or before the day of the sale. The taking out of 
the money by the appellants took place months after the appeal 
was filed. The present plaintiffs or their predecessors-in-title (the 
respondents to the appeal in the former suit) could not have argued 
this point without producing additional evidence in the High 
Court. The court might have refused to admit additional evi- 
dence. The predecessors-in-title of the appellants were entitled to 
argue that appeal on the points then before the court. We cannot 
say that they either “might or ought” to have raised the present 
point in the former proceedings. We, therefore, hold that Ex- 
planation 4 does not apply, and that Section 11 cannot help the 
respondents in this present appeal. 
~ Section 52 of the Transfer of Property Act would help the 
decree-holder in the former litigation and would be for his benefit. 
But if the contention of the present appellants is correct in law 
that the decree-holder when he took te money out of court in 
the execution suit came to a final and conclusive election, he would 
be estopped from relying upon Section 52. When the present 
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plaintiffs paid the money into court in the execution proceedings 
B. Duli Chand had two alternatives. He could either take the 
money out of court or prosecute his appeal. He definitely decid- 
ed to adopt his right of taking the money out of court. He 
thereby represented to the present plaintiffs and to all the world 
that he had abandoned his appeal. The doctrine of election un- 
doubtedly, in our opinion, applies. The alternatives before B. 
Duli d were not co-existent, but alternative, and once having 
adopted one of his remedies, he cannot now be allowed to rely 
upon another. The doctrine of election has ‘been applied in 
England in many cases. The leading case is that of Scarf v. 
jardine, where it was held that where a customer might at his 
option have sued a late partner of a firm or the members of a 
new firm, and had elected to sue the new firm, he could not after- 


' wards sue the late partner. In Ferguson and Wilson * it was held 


that where the plaintiff could receive payment for a loan to a 
company either in shares or in money, and where his conduct led 
to the inference that he had accepted a cheque in payment, he was 
debarred: from any claim to the shares. Further in Bedford and 
Cambridge v. Stanley,’ where the promoters of a railway company 
could either sue upon an agreement with landholders along the 
course of their proposed line for the purchase of their land, or 
might acquire the land compulsorily under the Land Clauses Act 
of 1845, Chapter XVIII, Section 85, and had commenced pro- 
ceedings under their compulsory powers, it was held that they 
were therefore precluded from enforcing their rights under the 
agreement. The question of election has also been considered in 
India. In Beni Madho Das v. Jatindra Moben Tagore’ a Bench 
of the Calcutta High Court held that where a court had returned 
a plaint for presentation to the proper court and the plaintiff had 
oa back his plaint and E to the proper court, it was 
not open to him to appeal from the order returning the plaint. 
The learned Chief Justice of the Calcutta High Court said: 
The plaintiff having availed himself of the benefit of the order 
and having elected to present his plaint to che Burdwan Court, I 
do not see how he can now appeal from the order . He seems 
to have exercised the option thæ was given to him either to avail 
himself of the order or to appeal against it, and he elected to proceed 
under the order and avail himself of x. 

In Baikunths Nath Dey v. Neweb Salim Ullah Babadur' -the 
Calcutta High Court held that where a litigant has a right to 
choose between two remedies which are not co-existent but alter- 
native, and adopts one of those remedies, his act at once operates 
as a.bar as regards the other, and the bar is final and absolute. 
Mr. Justice Mookerjee said: ; l 

[1882] 7 A C. 345 t [1866—67] 2 Ch. A. 77 
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There can be no doubt that when a litigant has the right to choose 
between two ies which are not co-existent but alternative, he 
may select and adopt one as better adapted than the other to work ree 
out bis purpose; but once he has made his choice, and adopted one Mancar 
of the alternative remedies, his act at once operates as a bar as v. 
regards the other, and the bar is final and absolute. Dott CHAND 

We have no doubt that the two remedies before B. Duli yy. 7. 
Chand were not co-existent but alternative: that he deliberately 
operated as a bar to his further appeal to the High Court. This 
point, as we have held above, is open to the present appellants, as 
it could not be said that their predecessors-in-title might and ought 
to have raised this point in the former appeal. The question whe- 
ther the respondents would have the money or the property rose 
definitely when the appeal in the execution case was deci As 
the l of that appeal, the respondents had both the money and 
the property. They could not keep both. Hence they offered to 
return the money. In the suit out of which the appeal has arisen 
the question we have to decide is whether the respondents should 
have the property or money. ‘This is therefore a proper stage to 
raise the question. We have held that the respondents having 
decided to take the money cannot keep the property. 

We accordingly allow the appeal, set aside the decree of the 
court below and decree the appellants’ claim with costs throughout. 


Appeal alowed 


E 





EMPEROR CRIMINAL 
VETSHS Fearne 
J. M. CHATTERJI* 
Penal Code, Sec. 500—Defemation—Newspaper—Publishing defsmatory March 14 
matter along witb the contradiction by the person defemed—W bether i 
‘sood faith’ to be inferred—Criminal Procedure Code, Secs. 345 (5) alla 
and 562—Appeal—Heard—Com promsse—W betber late. f 
Before any editor publishes matter which is clearly defamatory 
on the face of it, he should certainly take steps to have an enquiry 
made by some member of his staff or some reliable person on the 
spot, and he should only publish the matter if he considers that 
he has sufficient evidence available to bring himself within the 
provisions of one of the exceptions to Sec. 500 of the Penal Code. 
It as certainly not using “due care and attention” to publish 
defamatory statements about a person and also to publish his 
denial and let the public take their choice. 
A newspaper is in no better position in regard to the law for 
defamation than a private individual. 
Where at the stage when the appeals by the accused, who had 
been convicted under Sec. 500 of the Penal Code, had been heard 
and there was only pending the reply to the application for en- 
hancement in the case of one of the accused, an application was 
pa *Cr. Rev. 548 of 1932 
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Gnumur ` made on their behalf tendering unqualified apology for the articles 
= that formed the subject-matter of defamation, and the complainane 
1233 and these accused requested the Court to the cases against 

TES accused, beld, chat the compromise did not come within the pro- 

" visions of Sec. 345 (5) Cr. P. Code but action could be taken un- 
J. M. der Sec. 562 Cr. P. C. 
CATERER Ls CRIMINAL Revision by the Local Government from an order 


of D. G. P. ANTHONY Esg., Magistrate first class of Dehra Dun. 


Mubommed Ismail (Government Advocate) for the Crown. 
Sir C. Ross Alston, A. P. Dube, Sails Nath Mukerji and K. O. 
Carleton for the opposite party. 


The judgment of the Court was delivered by 


Bewset, J. BENNET, J.—These four criminal appeals arise out of four 
criminal cases brought on the complaints of R. B. Pt. Chakradhar 
Jayal of the Indian Police Service on deputation to Tehri State as 
Dewan, for criminal defamation under Section 500 I. P. C. Each 
case was tried separately, but the magistrate has written a joint 
judgment and the appeals have been argued together. 

One appeal is by Pt. Bishambhar Datt Chandola, editor, printer 
and publisher of a paper called The Garbwali. He has been con- 
victed for three articles as follows:— 

30-8-1930. “A Simla Tea Party”, 
3-5-1930. “Rawain Pranta Main Ashantosh”. 
27-9-1930. “Simla Times and R. B. Pt. Chakradhar”. 

The other three appeals concern articles in a paper called the 
Indian States Reformer, of which Pt. Anant Narain is the editor 
and publisher and Mr. S. C. Banerji the printer. Mr. J. M. Chat- 
terji, a barrister, was a contributor to this paper. These persons have 
been convicted as follows:— 

Mr. Chatterji for an article of January 8, 1931 “The Rawain 
Shooting Scandal”. 

Pt. Anant Narain and Mr. Banerji for articles as follows:— 

Case 1. Article of August 1, 1931. “The Rawain Shooting 

Scandal”. 
Case 2. (a) February 22, 1931. “The Rawain Inquiry 
Committee” 


(b) April 19, 1931. “Viceroy’s Intervention In- 
evitable”. 
(c) June 8, 1931. “A Surprise”. 
Case 3. (a) November 27, 1930. “A case for Inquiry”. 
(b) December 11, 1930. “A Fine Example”. 
(c) December 18, 1930. “Rawain Inquiry in Sight”. 
These articles are all concerned with the shooting in Rawain, 
with the exception of “A Simla Tea Party” and “Rawain Pranta 
main .Ashantosh”. 
The articles about the shooting at Rawain are all in very similar 
terms. One of the earliest articles is that in The Gerbwali of Sep- 
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tember 27, 1930 entitled “Simla Times and R. B. Pt. Chakradhar 
Jayal”. This article sets forth that the Dewan gave an explana- 
tion of the Rawain shooting which was published in the Simla 
Times. The Dewan stated that the rebels had looted houses and 
burnt valuable forests, ill-treated officials and those who differed 
from them, and the rebels were going to establish their own 
government. The Darbar sent the Dewan with troops, and he called 
on the rebels to surrender but they replied with bullets. He had to 
open fire and twenty rounds were fired and five men were killed; 
194 men were captured, also arms. With this statement before it, 
The Garbwali went on to say: “Pt. Chakradhar Jayal did not take 
the lives of rebels and dacoits but the target of his bullets were 
the simple and loyal subjects of Rawain who peacefully and loyal- 
ly were putting before the Durbar their forest grievance.” 


It was argued that this was merely a quotation from what 


the people of Rawain said. But the sentence is not expressed as a 
question. It is the sentence which comes after it which begins 
“The Rawain people say”. Further on the writer again says: “The 
truth is that . ” showing that he is stating his own account, 
and he then says: “It is also due to his kind office that by firing 
at the peaceful and loyal subjects of Rawain he caused widespread 
discontent”. 

The article states that the Dewan should be suspended and 
that the Government should send a commission of enquiry into 
his conduct. 

The accused B. D. Chandola gives his explanation of this 
charge at pages 273 and 274 of our copy of the appeal record. 
He says that he was aware of the Durbar communique on this 
subject which he published in The Garhwali in the issue of July 12, 
1930 previous to the publication of the-article in question. He 
says that he received the article from a correspondent whose name 
he will not divulge and whose letter he will not produce. The 
attitude of accused is shown by the following questions and 
answers:— 

Q. What reasons had you to agree, that the lives of rebels 
and robbers had not been taken but the lives of simple and loyal 
subjects? 

A. I considered my correspondent reliable. 

Q. Did you have any other material besides this in support 
of this allegation before publishing it? 

A. Yes, I had. Pt. Chakradhar praised once the Rawain 
people himself in a public speech. 

Q. You had two counter versions of this affair before you. 
What reason had you to doubt the truth of the Durbar commu- 
nique, and to accept in preference the allegations made in Ex. 15? 

A. Ihad no reason to doubt the accuracy of either. I placed 
both versions before the public. 
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We note that the accused did not take any steps to test the 
truth of the story which he says he was given by a correspondent. 
Learned counsel for accused says that Rawain is situated on the 
Gangotri route in Tehari state. We consider that before any 
editor publishes matter of this sort which is clearly defamatory on 
the face of it, he should certainly take steps to ine an enquiry 
made by some member of his staff or some reliable person on the 


‘ spot, and he should only publish the matter if he considers that 


he has sufficient evidence available to bring himself within the 
provisions of one of the exceptions to Section 500 I. P. C. The 
defence rely on exceptions First to Third and Ninth. The First 
exception requires that defence should prove that the imputations 
are true, and made for the public g The other three excep- 
tions all require “good faith”. Under Section 52 “Nothing is 
said to be done or believed in good faith which is done and believed 
without due care and attention”. Defence therefore must prove 
that accused used “due care and attention”. It is certainly not 
using due care and attention to publish defamatory statements 
about a person and also to publish his denial and let the public 
take their choice. Learned counsel seriously argued for defence 
that accused had done all that was required of him by law when 
he placed both versions before the public. We do not a with 
such a proposition. If it were correct, then there would be no 
restraint on newspapers from the law for defamation. A news- 
paper is in no better a position in regard to the law for defamation 
than a private individual, and we cannot accept the contention of 
counsel which would place newspapers in a position of privilege 
in which they might publish any defamatory matter they desired, 
so long as they also published the contradiction by the person de- 
famed. In the present case as the statements are defamatory the 
onus lay on B. D. Chandola of proving that he came under one 
of the exceptions to Section 500. We proceed to examine the 
evidence for defence. 

[After discussing the evidence their Lordships proceeded:—] 

We consider that it is proved that the story of the prose- 
cution as to the circumstances at Tilari under which the com- 
plainant opened fire is correct and that the story of the defence 
on this matter is false. We consider that the appellant B. D. 
Chandola did not exercise any care or attention whatever in put- 
ting this story into his paper and accordingly he is not excused 
under any of the exceptions to Section 500 I. P. C. Accordingly 
he was rightly convicted under Section 500 I. P. C. The sentence 
on this count is one year’s 9. I. and a fine of Rs. 500 or in default 
four months’ S. I. We do not think this sentence at all excessive 
in view of the gravity of the imputations against complainant. 
The object of the accused was to have the complainant suspended 
and disgraced and eventually dismissed from his post as Dewan. 
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The other articles which have been published or printed by 
other accused in the I. S. R., Anant Narain and S. C. Banerji, are. 
similar to that in The Garbwali about the Rawain shooting. In 
the article of 19-4-31 “Viceroy’s Intervention Inevitable” it is said 
“it is now more than a year since the poor peace-loving peasant 
folk of Rawain were inhumanly fired on and killed” and “To have 
permitted a brutal armed assault on a whole population was an 
atrocious crime, to try to white-wash it is doubly so.” 

In the article “A Surprise” of 8-6-1931 it is said “Public 
opinion has been increasing in volume and intensity against the 
Dewan of Tehri who had perpetrated a grievous outrage against 
humanity”. 


In the article “A case for Enquiry” of 27-11-1930 it is said 


“It is now more than 6 months since about 200 peaceful inhabitants 
of Rawain were butchered away by the Tehri state soldiers under 
the orders of their redoubtable Dewan Pt. Chakradhar Jayal”. 

In the article “A Fine Example” there is a reference to Tehri 
as a state where the Ruler “would allow peaceful peasants to be 
blown off the cannon’s mouth for no other crime than their self- 
confidence in going to the authorities and petitioning against cry- 
ing injustice”. l 

In the article of 18-12-1930 “The Rawain Shooting 
Scandal” it is stated that the Dewan must be kept out of the state 
during the enquiry as he is widely believed to have been instru- 
mental in bringing it about, and A is the alleged offender. 'The 
evidence in all the cases was the same. We consider that appel- 
lants Anant Narain and S. C. Banerji have been rightly convicted 
under Section 500 I. P. C. As regards the latter it was urged that 
as printer he did not know what was being printed. A printer is 
liable ünder the law for defamatory matter printed by him. He 
also says that as his uncle Mr. S. C. Chatterji was practically the 
owner of the paper, I. S. R., he felt that his uncle would safeguard 
his interest, The accused printer is a member of the Garhwali 
union, so it is not probable that he was ignorant of the nature of the 
articles which were being printed. Pt. Anant Narain says that as 
editor he published the various articles on the Rawain shooting, with 
his comments. His story was the same as that of B. D. Chandola 
that he had information fram someone he will not name which he 
considered reliable. He does not say that he took any steps to test 
the information by inquiry or otherwise. He says that he did not 
know that the statements would defame complainant. The evi- 
dence is the same in all the cases, and the defence took the same line 
of argument. We consider for the same reasons as in the case of 
B. D. Chandola that these two accused are guilty on each of the 
counts on which they have been convicted. The sentences passed 
on Pt. Anant Narain are not severe. In case 1 he has been sen- 
tenced to fine of Rs. 200 or in default 2 months S. I. In case 2 
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he has three concurrent sentences of S. I. the longest being one 
year, and he has been fined Rs. 200 and Rs. 400. In case 3 there - 
are three concurrent sentences of S. I. the longest being one’ year 
and there is Rs. 400 fine. 


We do not consider these sentences excessive considering the 
violent nature of the language used. 
The Magistrate has ordered shorter terms of imprisonment 


' in his sentences on the printer S. C. Banerji. 


In case 1 there is a fine of Rs. 100 or six weeks S. I. in default. 

In case 2 there are concurrent sentences of three months S. I. 
and similarly in case 3. We do not consider these sentences ex- 
cessive. 

In the case of B. D. Chandola there are convictions for two 
articles not connected with the shooting at Rawain. One is the 
article of 3-5-1930 “Rawain Pranta main Ashantosh”. The 
passage in this article on which accused has been convicted is a 
passage stating that when the Governor of the U. P. came to 
Narendra Nagar the treatment meted out by the Dewan to the 
subjects of Rawain and other provinces is a cause of their dis- 
content. “These persons were called to Narendra Nagar in hun- 
dreds and no arrangement had been made to give them shelter from 
the rains and the cold of those days. Owing to the effect of that 
cold some people died in Narendra Nagar, some on the way, and 
some after reaching their homes”. The evidence for defence is 
somewhat vague but 2 witness does say that “there was a com- 
plaint that 2 men had died, Sheopal Singh (not heard of) and Bija 
of Osla.” This statement is by D. W. Bholanath, the deputy col- 
lector who has been suspended and reduced, so he is not an unpre- 
judiced witness. The Dewan and other witnesses state that the 
people are not compelled to attend when H. E. the Governor visits 
Tehri, but the dates are intimated to them and they may attend 
if they like, but accommodation is never provided nor would it be 
practicable to provide accommodation. It so happened that there 
was a heavy fall of snow and the weather was severe at the time of 
the visit. We consider that the statement was defamatory and 
exceeded the limits of fair comment. The sentence is Rs. 100 
fine or one month’s S. I. in default and this is not excessive. 

The remaining article for which B. D. Chandola has been 
convicted is that of 30-8-1930, “A Simla Tea Party”. This 
article states “At this party Pandit Chakra Dharji made reference 
to the Rawain tragedy also. He said that only three men were 
killed there and no cow was killed. On this some people began 
to whisper among themselves. After getting up from the tea 
party there was a is of talk among the people, the result of which 
was that le joining the tea party performed tilpatra after 
taking bath.” The suggestion is that people had to perform puri- 
fication ceremonies because they took tea with the complainant who 


A. L J.R. HIGH COURT 1499 


was guilty of killing a cow. The complainant and Pt. Ganga 
Prasad and Pt. Keshwanand state that there was no mention of 
cow killing at the tea party. - A defence witness Pt. Bal Krishna 
says that the complainant did mention that he had been accused 
steel killed men and 2 cow at Rawain, But Pt. Bal Krishna 

ts that he himeelf did not perform tilpatra, he only heaed a 
raed about some others having done it. We consider that it 
is not proved that there was any mention of cow killing at this 
party. The defence endeavoured to prove that a cow was killed 
accidently by the shooting at Rawain. It is.suggested that the 
cow belonged to a man Le shinee Paunti He is not pro- 
duced as a defence witness, and Gulab Singh of Paunti says that 
no cow of his village was killed in the firing at Tilhari and that 
Ce can et oe ee The defence have 
failed to prove the truth of the allegations, or that they were 
made with due care and attention, that is, in good faith. The 
accused merely says that his correspondent whom he does not name 
or produce was a reliable person. He does not say that he took 
any steps to enquire into the truth of the allegations. We con- 
sider that B. D. Chandola was rightly convicted under Section 500 
for this article. It is true that the imputation of being respon- 
sible for killing a cow even though by accident is a serious impu- 
tation for a Hindu official in an orthodox Hindu state. But we 
do not think the defamation stands on the same level as the allega- 
tions about Rawain shooting, as the imputation there was of 
murder. The Magistrate has sentenced B. D. Chandola to one 
year’s S. I. on this charge, but he subsequently directed that this 
sentence should be concurrent with that for “Simla Times and 
R. B. Pt. Chakradhar”. We would have reduced the sentence 
to a substantial fine, but as we are maintaining the concurrent 
sentence this would have amounted to enhancing the penalty. We 
accordingly reduce the sentence of one year’s S. I. for the charge 
about “A Simla Tea Party” to one month S. I. which will be con- 
current with the one year’s S. I. for the charge about “Simla Times 
and R. B. Pandit Chakradhar”. 

. The cases of the three appellants, Anant Narain, 9. C. Banerji 
and B. D. Chandola, on appeal were completed on March 10, and 
in the case of J. M. Chatterji the appeal was heard and the revision 
anly was postponed to March 14, for the reply on behalf of the 
accused to the argument of the learned Government Advocate 
in the application in revision for enhancement. Pigs we took 
our seats on March 14, an application was made on behalf of 
J. M. Chatterji and 9. C. Banerji to the effect that “I tender whole- 
hearted and unqualified apol for self and on behalf of my 
nephew, Mr. S. C. Banerji, fo al the articles that form the subject 
of defamation against Dewan Sahib and I honestly feel that I 
misread the whole situztion etc. etc.” The complainant and these 
two accused have made an application to the court that for reasons 
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stated in this apology the cases against Mr. Chatterji and Mr. S. C. 
Banerji may be dropped. It is to be noted that the apology does 
not clearly state that the accused are satisfied that the statements 
complained.of are not true. In regard to the question of com- 
promise, S. 345 (5) Cr. P. C. Jays down that when the accused 
have been convicted and an appeal is pending no composition for 
the offence shall be allowed without the leave of the Court before 


‘ which the appeal is to be heard. The language of this section 


“the Court before which the appeal is to be heard” indicates that 
the compromise has been made at too late a stage because the 
appeals have been heard on March 10, and there is now only pen- 
ding the reply to the application for enhancement in the case of 
Chatterji. The compromise therefore is not one which comes 
within the provisions of S. 345 Cr. P. C., but in view of what the 
complainant has stated in the application for compromise we con- 
sider that this is a case in which we may take action under Section 
562 Cr. P. C. in regard to these two accused. We have considered 
the case of Mr. Chatterji in his appeal, and we have come to the 
conclusion that no distinction can be drawn between his case and 
that of the other appellants, and that he was rightly convicted by 
the Magistrate for the article entitled the “Rawain Shooting 
Scandal”. 

Accordingly in regard to these two accused the order of this 
Court is that we uphold the conviction of the Magistrate in re- 
gard to these two accused, but we do not pass sentence on these 
two accused, and we direct that these two accused enter into a 
bond in the case of Banerji for Rs. 1000 with two sureties for 
Rs. 1000 each, and in the case of Chatterji for Rs. 2000 with two 
sureties for Rs. 2000 each, to appear and receive sentence when 
called upon at any time during the period of three years from this 
date, and in the meantime each of these two accused must keep 
the peace and be of good behaviour. In particular it will be a 
breach of the bond if either of the ea | during the period of 
three years commits any defamation of the complainant. The 
sentences of the Magistrate on these two a are therefore 
suspended and they need not surrender to their bail. The securi- 
ties will be filed in the Court of the Joint Magistrate of Dehra 
Dun within a period of one month from today, and will be to the 
satisfaction of the Magistrate. 

In regard to the other two accused persons, Anant Narain 
and B. D. Chandola, for the reasons already stated in our judg- 
ment, we dismiss their appeals, with the exception noted in the 
case of B. D. Chandola. ‘These two accused therefore will sur- 
render to their bail and undergo the rest of the sentences. 
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DULAR SINGH (Defendant) — 
VETSHS 
= RAM CHANDER (Plaintiff) * 

Ciril Procedure Code, Or. 38, R. 7 and Or. 21, R. 53 (a)—'Save as otber- 
wise expressly provided —Mesning of—Attschment before judgment 
of decree beld by defendani—wW ben effecttve—Or. 38, R.'9—Attach- 
ment before judgment—Siut dismissed—Attachment terminates 
automatically. = - O 
Where on the application of the plaintiff for attachment before 

judgment of a decree held by the defendant the Court passed an 
order attaching the decree without calling upon the defendant to 
furnish security oc show cause as provided in Or. 38, R. 5 C. P. C., 
beld, that che attachment was illegal. The meaning of the words 
‘save as otherwise expressly provided’ in Or. 38, R. 7 is that 
attachment before judgment in order to be effective must comply 
with the isions of Rules 5 and 6 Or. 38. Natbu Mal v. 
Kishori Lal, 23 I. C. 107 relied on. f i 
When 2 suit is dismissed an attachment before jadgment ter- 
minates without any order of the Court, and if the judgment is 
ceversed on appeal or annulled on review the attachment is not 
cevived so as to affect alienations made before the date of such 
reversal. Nageshwer Tewari v. Rup Nerain Shukul, 97 I. C. 547 
relied on. f 

SECOND APPEAL from a decree of Babu KEDAR NATH MEHRA, 

Additional Subordinate Judge of Farrukhabad, reversing a decree 

of Basu Suyvam BENAR Lat, Munsif. 


Haribans Sabai for the appellant. 

N. U. A. Siddiqi and Besudeva Mukerji for the respondent. 

The. following judgment was delivered by 

RacHHpat SINGH, J.—Thif is a defendant’s second appeal 
arising out of a suit for a declaration. : - 

The facts which have given rise to the second appeal may 
briefly be stated as follows:. Ram Chandar plaintiff instituted a suit 
against Pearey Lal defendant to recover a sum of money on April 
29, 1927, and on the same date he applied for attachment before 
judgment of a decree which Pearey Lal held against one Jwala 
Prasad. The application for attachment was granted by the 
court. Ram Chander’s suit was first decreed ex parte, but: later 
the ex parte decree was set aside and the suit was dismissed by the 
first court. Ram Chander appealed with the, result that his suit 
was decreed. On June 2, 1927, subsequent to ‘the date on which 
the attachment order had been passed, Pearey Lal executed a deed 
of assignment under which he assigned his rights in the decree 
against Jwala Prasad to Dular Singh defendant-appellant.- Atfer 
the suit of the plaintiff had been decreed by the appellate court, 
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Gm he made an application for execution and attached the aforesaid 
_ 1933 decree of Pearey Lal against Jwala Prasad. Dular Singh success- 
— fully objected to the attachment.’ Thereupon, Ram Chander 
Dutax SINGH plaintiff instituted a suit for a declaration that the decree held by 
Raa  Pearey Lal a Jwala Prasad was liable to be sold in execution 
CHANDER Pec aan ee eee The suit was dismissed by 
Rechbp the first court. The plaintiff appealed against that decree which 
Singh, J. was reversed by the lower appellate court and his suit for a dec- 
laration was decreed. Dular Singh defendant No. 1 has come up 

in appeal before this Court. 

Two points had been taken up before the lower appellate 
court on behalf of the defendant-appellant:— 

One was that there had not been any valid attachment of 
the decree of Pearey Lal and therefore it created no right in plain- 
tiff’s favour: the second point taken was that’ even if it be held 
that the attachment was valid, nevertheless, the plaintiff could not 
ask for the sale of the decree after the dismissal of his suit by the 
‘first court, which had the effect of putting an end to the attach- 
ment made at his instance. I proceed to consider these two points. 

Section 64 of the Civil Procedure Code lays down that where 
an attachment has been made, any private transfer or delivery of 
the property attached or of any interest therein and any payment 
to the judgment-debtor of any debt, dividend, or other monies, 
contrary to such attachment, shall be void as against all claims en- 
forceable under the attachment: For the purposes of this section 
, the attachment must have been made in the manner and form 
' prescribed by the Code. The mere passing of an order of attach- 
ment or the mere issye of an order from i office is not sufficient 
to make the attachment; but the process must be followed by 
actual attachment and the person prohibited cannot be deemed to 
know that he is prohibited unless the prohibition is served upon him 
or is made known in the manner recognised by law. Until, there- 
fore, an attachment is actually eff the debtor is free to alienate 
his property and such alienation would be valid. It follows, there- 
fore, that in judging whether an alienation made by the judgment- 
debtor can be avoided, the date that must be looked to as the 
starting period of possible avoidance is not the date of the order 
of the attachment but that of actual attachment, that is, the actual 
attachment cannot have a retrospective effect from the date of 
the order. The words “Where an attachment has been made” 
in Section 64 of the Civil Procedure Code mean an actual attach- 
ment effected in the manner prescribed by law, and do not refer 
to.the order of the attachment passed by the court. In Muthia 
Chetti v. Paleniapa Chetti' their Lordships of the Privy Council 
made the following observations: 

No property can be declared to be attached unless first, the 
” *L L R. 51 Mad. 349 
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order of attachment has been issued, and secondly, in execu- Crm 
tion of that order ‘the other things prescribed by the rules in the — 
Code have been done. Ter 
As remarked by Mahmud, J. in Ganga Din v. Kbusbali Rem? Durar Sman 
before property could be subjected to the restriction imposed - Sau 
by this section there must be a perfected attachment. CHANDER 
_ Tr should be borne in mind that Section 64 is applicable to Rechh pe! 
attachment before judgment as well as to attachment made after Sisgb, J. 
a decree has been obtained. I may remark that the creditor who 
has obtained the decree against his judgment-debtor has an undis- 
putable right to attach his debtor’s property; but the case of a 
creditor asking for attachment stands on a somewhat different 
footing. An attachment prior to the passing of a decree is not 
an attachment for the enforcement of the decree but it is a step 
taken merely for preventing the debtor from delaying or obstruct- 
ing’ such enforcement when the decree subsequently passed is 
sought to be executed. A creditor asking for attachment before 
- T a has no absolute right to ask for it; the matter is entirely 
in the discretion of the court which has to be very carefully and 
sparingly exercised and that only after certain conditions laid down 
in Rule 5, Order XX XVIII of the Civil Procedure Code have been 
proved to the satisfaction of the court. Whenever a creditor wants 
an attachment before judgment he has to apply to the court un- 
der Rule 5, Order XXXVII of the Civil Procedure Code. That 
rule enacts: : 
Where at any stage of a suit, the court is satisfied, by affidavit 
oc otherwise that che defendant, with intent to obstruct or delay 
the execution of any decree that may be passed against him, 
(e) is about to dispose of the whole or any part of his property, 


OT z 

(b) is about to remove the whole or any part of his property 
from the local limits of the jurisdiction of the court, the court 
may direct the defendant, within a time to be fix by. it, either 
to furnish security, in such sum as may be ifiéd in the order, 
to produce and place at the disposal of the court, when required, 
the said property or the value of the same, or such portion 
thereof as may be sufficient to satisfy the decree, or to appear and 
show cause why he should not furnish security. 

(2) The plaintiff shall, unless the court otherwise directs, 
specify the property required to be attached and ,the estimated 
value thereof. i 

(3 The court may also in the order direct the conditional 
atta ent of the whole or any portion of the property so speci- 


/ 


fied. 

Rule 6 lays down that i 
where the defendant fails to show cause why he should not furnish 
security, or fails tò furnish the security required, within the time 

` fixed by the court, the court may order that the property spect” 
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fied, or such portion thereof as appear sufficient to satisfy any 
decree which may be passed in the suit, be attached. 
` Rule 7 says: 

Save as otherwise expressly provided, the attachment shall be 
made in the manner provided ae the attachment of the property 
in execution of a decree. ; 

The rule applicable to cases where an attachment of a decree 
held by the judgment:debtor is sought is to be found in Order. 
XXI, Rule 53 of the Civil Procedure Code. It appears that the 
decree which the plaintiff holds was passed by the same court 
which had decreed the suit of Pearey Lal aad Jwala Prasad. 
When the plaintiff applied for attachment before judgment of 
this decree ‘of Pearey Lal the court passed an order attaching it, 
but did nothing more beyond passing that order. The question 
for consideration is whether that order was valid. In my opinion 
it was not. It appears to me that the meaning of the “saving 
clause” in Rule 7, Order XXXVI of the Civil Procedure Code 
is that attachment before judgment in order to be effective must 
comply with the provisions of Rules $ and 6 of Order XXXV 
of the Civil Procedure Code. In the case before me the attach- 
ment was made by the court in utter disregard of the provisions 
of these rules. Rule 5, Order XXXVI clearly lays down that 
before an order of attachment can be made it is incumbent on 
the court to direct the defendant to furnish security or to show 
cause why he should not furnish security. Rule 6 provides that 
if the defendant fails to give security or to show cause, then, the 
court may order the attachment of the property specified in the 
application of the plaintiff. The coyrt under Rule 5, Sub-clause 3 
has powers to direct the conditional attachment of the property 
specified in the application but no such order of conditional attach- 
ment could be passed without an order under CI]. 1 of the same rule. 


In Abdul Karim v. Noor Mohaminad? it was held that a conditional 


order of attachment before judgment. under Sub-rule 3, Clause 
$, Order could not be made without an accompanying 
order under Clause 1 of the rule directing: the defendant to furnish 
security or to show cause. In Natthu Mal v. Kishori Lal* a Bench 
of two learned Judges of this Court held that an order of attach- 
ment before judgment could only be made after a defendant had 
failed to show cause to the contrary or to furnish the security re- 
quired and that conditional attachment permissible under Clause 
3, Rule 5, Order XXXVI had effect only until the defendant, 
to whom notice had been issued, either furnished the required secur- 
ity or appeared to show cause. I am in agreement with the view 
expressed in these cases, which, in my opinion, should be followed. 
In the case before me I find that the provisions of Rule 5, Order 
XXXVII were not complied with at all. No notice of the appli- 
cation made by the plaintiff asking for attachment before judg- 
"57 L C 907 hivek T agi Oso O 407 
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ment was given to Pearey Lal, tHe.defendant in that case.. He Cwi 
was not called upon to furnish security or to show cause as pro- Tgn 
vided for under the provisions of Rule 5, Order XXXVIII of the ee 
Civil Procedure Code. An attachment which did not comply Durar Smeu 
with the provisions of Rule 5, Order XXXVII was illegal and 7 
i vires and the plaintiff therefore cannot claim any benefit Cranners 
under it. i — 
The second point taken by the defendant-appellant is that swede. 

even if it be held that the peers ei of the decree of Pearey Lal 
against Jwala Prasad was valid he was not entitled to enforce any 
claim under that attachment. In my opinion this contention is 
also well founded and must prevail. The learned Subordinate 
Judge in his judgment remarked that there was no direct authority 
bearing on this point but this is not so. The case of Nageshwer 
Tewari v. Rup Narain Shukul and Tirjagi Narain Tewari,’ decided 
by a learned Judge of this Court, is a direct authority on the point 
in issue. In that case King, J. held that 

a transfer by a judgment-debtor of property’ attached in execu- 

tion of a decree against him, after such attachment had ceased by 

virtue of Order XXI, Rule 57 of the Civil Procedure Code, and 

before a re-attachment of the same, is not void under Section 64 

of the Civil Procedure Code against the claims of a purchaser of 

the property in execution sale, inasmuch as the property is sold in 

pursuance of the attachment and not the first. 

The important words in Section 64 of the Civil Procedure 

Code, so far as the case before me is concerned, are “claims enforce- 
able under the attachment”. ‘The question for consideration is 
whether it can be said that the plaintiff is seeking to enforce a 
claim under the attachment made at his instance during the pen- 
dency of the suit on April 29, 1927. The.answer to this must . 
bein the negative. The law on the subject is quite clear. When 
a suit is dismissed an attachment before judgment terminates with- 
out any order of the court and if the judgment is reversed on 
appeal or annulled on review the judgment does not revive it so 
as to affect alienations made before the date of such reversal. It is 
said that the reason for this is that Order XX XVII, Rule 9 con- 
tains no provisions corresponding to Order XXI, Rule 63 which 
makes the order in the claim case and the release from attachment 
thereupon subject to a regular suit. In the case before me the 
attachment which had been made at the instance of the plaintiff 
on April 29, 1927, came to an end as soon as his suit was dis- 
el Whatever claim the plaintiff might have been able to en- 
force under that attachment came to an end as soon as the attach- 
ment automatically ceased on account of the dismissal of his suit 
by the first court. The plaintiff after the decree of the lower 
appellate court has reattached the property in suit and it 
is under this second attachment that he is enforcing his 
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claim. ‘There is no claim to be enforced now under the first 
attachment of April 27, which ceased on the dismissal of his suit. 
In my opinion the correct view of the law on the subject is this: 
If an attachment before judgment is made under the provisions 
of Order XX XVIII of the Civil Procedure Code then the plaintiff 
becomes entitled to the benefit of Section 64 of the Civil Procedure 
Code. Where property is under attachment by virtue of the 
provisions of Order XXXVIII and a decree is subsequently passed 
in favour of the plaintiff, it will not be necessary upon an applica- 
tion for execution of such decree to apply for a re-attachment 
of the property. The property is already under attachment and 
the attachment continues to subsist till the decision of the suit. 


` When the plaintiff obtains a decree he can apply for the sale of 


the attached property. If, after the attachment, the judgment- 
debtor has made any alienation it will be void against his claims 
enforceable under his attachment; but the whole aspect of the case 
immediately changes as soon as the suit in which the attachment 
was made is dismissed by the court. As alteady explained the 
attachment before judgment ceases and then it is no longer open 
to the plaintiff to say that he is enforcing a claim under that 
attachment because the order of, dismissal of his suit has been 
upset by the appellate court. 


I may remark that the only effect of the attachment before 
judgment is to prevent the judgment-debtor from making a trans- 
fer of the attached property during the continuance of the attach- 
ment so that the benefit of attachment may be available to him 
when he seeks to enforce his decree which might subsequently be 
passed. The order of attachment does not create a charge in his 
favour and therefore as soon as the attachment ceases the plaintiff 


loses all rights to enforce any claim under it. 


For the reasons given above I am of opinion that the decree 
of the lower appellate court cannot stand and the appeal must 
su 

The appeal is allowed, the decree of the learned Subordinate 
Judge is reversed and the plaintiff’s suit stands dismissed with costs 
in all the three courts. 

Appeal allowed 
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YUVRAJ DATT SINGH (Applicant) 
"versus 
TEJ DATT SINGH and orHers (Opposite parties)” 
Civil Procedure Code, Secs. 22, 23 and 151—Two Conrts having furis- 
diction to try a suit—Court subordinate to High Court and Chief 
Court of Oundh—Whether suit cen be transferred to original side of 
enotber ‘High Court? under Secs. 22 and 23—Inberent powers of 
High Court. i 
Secs. 22 and 23 C. P. C. do not apply to a case in which the 
question is whether a suit should be tried by a Court subordinate 
to a High Court or by a High Court (or the Chief Court of Oudh) 
on the original side. In the absence of a cule of law applicable 
to a case of this kind, the aid of Sec. 151 C. P. C. can be invoked 
in a proper case and it is open to a High Court to exercise powers 
similar to those contemplated by Secs. 22 and 23 C. P. C. H it 
appears that the plaintiff has chosen a forum in utter disregard of 
the convenience of both parties, for some ulterior object, and in 
abuse of his position as dominus lites, the High Court can, in the 
exercise of his inherent power, determine which of the two Courts 
having jurisdiction should try the suit. 
K. N. Katju, M. L. Chaturvedi and Ajudbiys Nath for the 
applicant. 
B. E. O’Conor, P. L. Banerji, Ambika Prasad, C. B. Agarwal, 
S. P. Kumar and Kbushbakht Rai for the opposite parties. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—These are two applications under Section 
23 of the Civil Procedure Code made by Raja Yuvraj Datt Singh 
and Thakur Bhairon Singh respectively, who are defendants in a 
suit pending in the court of the Subordinate Judge, Aligarh. The 
suit was brought by the opposite party Madho Singh. The subject- 
matter of the suit is Oel estate in Oudh which belonged to Raja 
Krishna Datt Singh, who died on December 15, 1932, leaving him 
surviving his widow Thakurain Anand Kunwar, who is also a 
defendant to the suit, a son, Thakur Tej Datt Singh, and Yuvraj 
Singh, one of the applicants before us, who claims to be a son of 
Ram Datt Singh, a predeceased son of Raja Krishna Datt Singh 
and to be entitled to succeed under a will alleged to have been 
executed by the late Raja. It is not disputed that Tej Datt Singh 
is the legitimate son of Raja Krishna Datt Singh but there is con- 
troversy between the parties as to whether he is suffering from 
congenital idiocy. 

The plaintiff Madho Singh claims to be an agnate several 
degrees removed from Raja Krishna Datt Singh and to be entitled 
to succeed to the estate on the allegation that Tej Datt Singh is ex- 
cluded from inheritance owing to congenital idiocy, that Yuvraj 

*Mis. Case 126 of 1933 : 
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Date Singh noe the kii naeron of Rum Date Singhs. apredé 
ceased son of Krishna Datt Singh, and that the will set up by 
Yuvraj Datt Singh and alleged to have been executed by Krishna 


tee Datr Datt Singh does not, on a. proper construction being placed upon 


api 


it, confer a title upon him in respect of Oel estate. It is further 


-Ta Darr alleged by the plaintiff in his.plaint that Raja Krishna Datt Singh 


SINGH 


Nismat- 
alleb, J. 


was not of a sound disposing mind when he is said to have executed 
the will. As regards Thakuram Anand Kunwar, who in ordinary 
circumstances would exclude an agnate like the plaintiff, it is 
alleged by the latter that she relinquished all her rights in the 
estate of her deceased husband. - The suit was instituted on Feb- 
ruary 28, 1933. No written statements were filed by the defen- 
dants before the present applications were made to this Court for 
the determination of proper forum for the trial of the suit, as 
all the. principal Parties are residents of Oudh and the entire pro- 
perty in dispute, except a temple and 64 bighas of land which 


* are situated in Aligarh, is in Oudh and within-the jurisdiction of 


oe Chief Court at Lucknow. 


‘The application by Yuvraj Datt Singh was not praed by 
a notice to the plaintiff as contemplated by Section 22 of the Civil 
Procedure Code, while that of Bhairon Singh (No. 190 of 1933) 
was made after a notice’ to the plaintiff intimating his intention 
to move this Court for. determination as to which of the two 
courts, namely, the Chief Court of Oudh‘on the original side or the 
Subordinate Judge’s court at’ Aligarh, is the proper forum. A 
preliminary objection has been taken by the learned advocate for 
the plaintiff, opposite party, that the application of Yuvraj Datt 
Singh is not maintainable in view of the requirements of Section 22. 
It is pointed out that, according to that section, 

= any defendant, after notice to the other parties, may, at the earl- 

iest possible opportunity and in all cases where issues are settlod 
at oc before such settlement, apply to have the suit transferred 
to another court, and the court to which such application is made, 
after considering the objections of the other parties (if any), 
shall determine in which of the several courts having jurisdiction 
the suit shall proceed. 

Both the applications proceed on common grounds, and even 
if we give effect to the contention as against Yuvraj Datt Singh, 
the application of Bhairon Singh cannot fail, unless it is not main- 
tainable on the merits or on some other ground. In these circums- 
tances we do not consider it necessary to decide whether absence 
of notice contemplated by Section 22 is fatal to the application. 
We proceed to determine the questions raised by both the appli- 
cations on their merits, 

Before determining in, which of the two courts having juris- 
diction the-suit should geet: we would dispose of another objec- 
tion to the maintainabi ity of the applications taken by the learned 
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advocate for the plaintiff opposite party. It is contended that as Cmn 
the Chief Court is not subordinate to any High Court Section Tay 
23 does not apply. = 


The material part of Section 22 has been quoted above. Sec- pathos fed 
tion 23 runs as follows:— i 

(1) Where the several courts having jurisdiction are subordi- a ro 
nate to the same appellate court, an application under Section 22 et: 
shall be made to appellate court. Niemat- 

(2) Where such courts are subordinate to different appellate“ / 
courts but to the same High Court, the application shall be made 
to the said High Court. 

(3) Where such courts are subordinate to different High 
Poem baie ee hal be made o ie 7p ay Cour Fal 
in the local limits of whose jurisdiction the court in which the 
suit is brought is situate. 

It is argued that Sections 22 and 23 contemplate only that 
class of cases in which the several courts having jurisdiction to 
try the suit are subordinate to one or more than one “High Courts” 
and that they do not provide for cases in which one of the courts 
having jurisdiction to try the suit is a High Court on its original 
side. It may be conceded that the expression “High Court” in 
Section 23 includes the Chief Court of Oudh. Reliance is placed 
in support of this contention on several cases. In Messrs. Pragyi 
Soorji and Co. v. Messrs. Kalu Mal-Shori Mal and Co. of Amritsar’ 
decided by a learned single judge of the Lahore High Court it 
was held that Sections 22 and 23 deal with cases where a party 
to a suit instituted in a court subordinate to an appellate court, 
wishes to secure the transfer of the suit to another court subordi- 
nate either to the same appellate court or to the same High Court 
or to another High Court and that they do not provide for a case 
where transfer to the original side of a High Court from a court 
subordinate to another High Court is desired.’ In that case the 
suit had been instituted in a court subordinate to the Lahore High 
court and one of the defendants applied that the plaintiff may be 
directed to institute it on the original side of the Bombay High 
Court which also had jurisdiction. Similarly it was held in Hindus- 
ten Assurance and Mutual Benefit Society Lid. v. Mulraf? that Sec- 
tion 23 of the Civil Procedure Code does not apply where the 
court in which the suit had been instituted was not a court sub- 
ordinate to a High Court. The same view appears to have been 
taken in Sheikh Hyat Mabomed v. Shaikh Mannu? in which how- 
ever the precise point now raised was not considered. It was 
argued that a Judge sitting on the original side of the Calcutta 
High Court should be considered to be the presiding officer of a 
“district court”, and, therefore, subordinate to the High Court. 

169 L C. 772 127 M. L. J. 645 
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Cwm This contention was repelled. 
933°. in the case before us the suit is triable on the original side of 
— the Chief Court which was constituted by the Oudh Courts Act 
Yoveas Darr of 1925 Section 7 of which lays down that the “Chief Court” shall 
ae have jurisdiction to hear and determine any suit or original pro- 
Tay Darr ceeding of which the value is not less than five lacs of rupees. It 
Smarr is not dispyted that the value of the subject-matter of the suit 
Nismat- in the present instance is much above rupees five lacs. It is to be 
slab, J. observed that Section 7 confers jurisdiction to hear a suit of which 
' the valuation exceeds five lacs on the “Chief Court”. According- 
ly when a Judge of that court tries an original suit, he is the 
Chief Court. The question is whether since an appeal lies from 
his decision to a Division Bench of the Chief Court under Section 
12 of the Oudh Courts Act, he should be considered to be sub- 
ordinate to such Bench which again represents the whole court. 
It seems to us that Section 23 of the Civil Procedure Code proceeds 
on the assumption that every court having jurisdiction to try an 
orig civil suit is subordinate to some High Court having co- 
ate jurisdiction. At the same time it cannot in terms apply 
ie a case in which one of several courts having jurisdiction to try 
a suit is not “subordinate” to any High Court or a court equiva- 
lent thereto. ` 
It may be contended that these sections contemplate subordi- 
nation only so far that the decision of the Judge hearing 
an original suit is open to appeal to a higher tribunal and that in 
this sense a Judge sitting on the ori side of a High Court or 
of the Chief Court should be considered to be subordinate to the 
tribunal entitled to, hear-an appeal from his decisions. This 
argument involves the anamaly hee the Chief Court or the High 
Court is subordinate to itself, as, ex bypothesi a Judge sitting on 
the original side as much represents the Chief Court or the High 
Court as the Division Bench empowered to hear an appeal from 
his decision. 
We have been referred to V. F. R. M. E. Remenathen Chetty 
v. V. E. R. M. N. R. Remanathen Chetty‘ in which it was held 
that Section 23 read with section 22 implies, where a case is triable 
by a Judge of the High Court on the original side, subordination in 
the sense that ap lie to a Division Bench of the same High 
Court which is consequently empowered to hear an application 
under Section 22, Civil Procedure Code. It was observed that 
“4 even though the court may not be a subordinate Court. for ad- 
ministrative purposes, we are of opinion chat the t applica- 
tion kes and we have jurisdiction to deal with it i 2 suitable case 
is made out for ordering a transfer. 
The application for transfer was disposed of by a Division 
Bench which was entitled to hear an appeal from. the decree of 
“A. L R. 1923 Rang. 22 
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the Judge sitting on the original side. We have carefully read the Cmu 
judgment of the learned Judges and it seems to us that the basis =o, 
of the decision is not so much the right interpretation of Sections 2 
22 and 23 as the expediency of a Division Bench having the power Yuvaay Darr 
to transfer a case pending before a Judge on the original side to p 
some other court having jurisdiction. Tey Darr 
_ Having carefully considered the language of Sections 22 and = SINGH 

23, Civil Procedure Code and the authorities cited before us, We Nimat- 
are of opinion that those sections do not apply to a case in which sila, J. 
the question is whether a suit should be tried by a court subordinate 
to 2 High Court or by a High Court or the Chief Court of Oudh. 
We think that a case like the one’ before us is not covered by any 
provision of the Civil Procedure: Code specifically dealing with the 
question. At the same time it cannot be denied that cases may 
frequently occur in which it is necessary to determine which of 
the two courts having jurisdiction should try a particular case, one 
of such courts being a High Court or the Chief Court. It cannot 
be reasonably contended that a plaintiff making an improper 
choice of forum is immune from having his choice questioned 
even by the highest Court. We are clearly of opinion that in the 
absence of a rule of law applicable to a case of this kind, the aid 
of Section 151 of the Civil Procedure Code can be invoked in a 
proper case and it is o to 2 High Court to exercise powers 
similar to those ontem Wet, by Sections 22 and 23. If it appears 
that the plaintiff has chosen a forum in utter disregard of the con- 
venience of both parties, for some ulterior object, and in abuse of 
his position as dominus lites the High Court can, in the exercise 
of its inherent power, determine which of the two courts having 
jurisdiction should try the suit. } 

In the case before us all‘ parties reside in Oudh. As already 
stated, the entire estate with the exception of a temple and a few 
bighas of land is situate in Oudh. According to the applicants 
before us, almost all the witnesses, who can give relevant evidence 
in the case, will be from Oudh. The plaintif opposite party nit 
however, controverted this fact in his affidavit and it is alleged 
on his behalf that a number of witnesses will be from Naipal, 
Benares, Allahabad, Rajputana and even England. It will be 
observed that even accordiog to the plaintiff, no witness residing 
in the Aligarh district is likely to be examined. - Assuming’ that the 
plaintiff is desirous of examining witnesses from the places men- 
tioned above, it will be perfectly immaterial for him whether the 
suit is tried in Aligarh or in Lucknow. Indeed, it is probable that 
for witnesses coming from those places Lucknow will be a more 
convenient place. As regards witnesses residing in Oudh, and it 
is said on behalf of the defendants that most of the witnesses will 
be from Oudh, it will be decidedly more convenient for both 
the parties that their evidence should be taken in Oudh. Aligarh 
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will be found to be more than two hundred miles from the residence 
of most of this class of witnesses and their attendance in court 
cannot be enforced. Their evidence shall have to be taken on 
commission which will be highly undesirable. The trial of a suit 
of this nature by a learned Judge of the Chief Court will be more 
satistactory than by a Subordinate Judge in this province who is 
less familiar with the working of Oudh Estates Act which presum- 
ably applies to the case. 

The affidavit filed on behalf of the plaintiff in reply to tha 
of the defendants does not disclose facts justifying the inference 
that it will be more convenient to the plaintiff or conducive to 
the ends of justice that the suit should be tried in Aligarh. Some 
insinuations were made in Paragraph 7 of the affidavit in reference 
to the Chief Court. We considered the allegation to be improper 
and directed the plaintiff either to delete that paragraph or to 
make definite allegations. The plaintiff has wisely chosen the 
former alternative. The affidavit as it now stands does not disclose 
any circumstances which can justify the plaintiff’s choice. On 
the materials before us we have no hesitation in acce ting the 
defendants’ view that the balance of convenience peeved i ee 
lies in favour of the suit being tried on the original side of the 
Chief Court and that the plaintiff is actuated by some ulterior 
motive in avoiding the Chief Court of Oudh. 

We may note that in taking action under Section 151 of the 
Civil Procedure Code the question whether the application of 
Yuvraj Datt Singh is not maintainable for want of a previous 
notice to the plaintiff as required by Section 22 becomes immaterial. 

The result is that these applications succeed. We hold that 
the suit should be tried by the Chief Court of Oudh on the origi- 
nal side. Accordingly we stay all proceedings before the Subor- 
dinate Judge of Aligarh. It will be open to the plaintiff to a ply 
to the Subordinate Judge of Aligarh for the return of his plaint 
with a view to presenting it before the Chief Court of Oudh. 
The applicant Bhairon Singh will have his costs from the plain- 
tif opposite party. The applicant Yuvraj Datt Singh will pay 
his own costs. 


JAIMALA KUNWAR AND ANOTHER (Defendants) 
VETSHS 
THE COLLECTOR OF SAHARANPUR (Plaintiff) * 

Civil Proced#re Code, Or. 23, R. 1 and Order I—Suit by Court of Wards 
on behalf of widow—To recover property which devolved on her 
husband in bis lifetime—cCollector withdraws suit—W hether next 
reversioner can continue stit by being added as pleintiff—Sec. 115 
—Revision application—Pro forma respondent—When can be trans- 
. posed to erray of applicants. 

*Civ. Rev. 503 of 1932 
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Where plaintiff sues in a representative character, it is not open 
to him to put an end to the ktigation by merely withdrawing the 
suit. He may no doubt go out of the suit, but that does not 
put an end to the litigation when other people are interested in 
it and have a right to come in and continue the litigation. Sen- 
karalinga Nadan v. Raja Rejesbwere Darai, 35 I. A. 176, V. K. 
Kunju Kembi Achen v. Ammu, 61 M. L. J. 549, Adi Deo Narain 

. Singh v. Dukberen Singh, I. L. R. 5 AIL 532, Reni Anand Kuar 
v. The Court of Werds, I. L. R. .6 Cal. 764 and M. I. Kadri v. 
Kbubmis Mobemed Miye, A. I. R. 1931 Bom. 388 relied on. 

Even if the provisions of the Civil Procedure Code are in terms 
inapplicable, parties can be added or substituted where they ought 
to be added or substituted, on general principles. 

Keshab Rei Jien Thakur v. Jyoti Prasad Singh Deo, A. I. R. 
1932 Cal. 783 and Pitchsyya v. Rattemma A. I. R. 1929 Mad. 268 
relied on. 

Where the Court of Wards was in charge of an estate in which 
two widows had a kfe interest, and the Collector filed a suit for 
recovery of certain property on the allegation that the property 
devolved on the husband of the ladies in his lifetime and the 
widows were entitled to it, but later the Collector made an appli- 
cation withdrawing the suit, which was opposed by the next 
reversioner to the estate of the ladies’ husband, who applied to 
be made a in order to continue the suit which was of 2 
cepresentative Ne but the trial court rejected his appli- 
cation, beld, that the coart should: have allowed. the. nese 
ceversioner to be added as a plaintiff before allowing the Collector 
to withdraw the suit. 

Where out of three petitioners two filed a revision against the 
order passed on their application, and the third, who was made a 
bro forme respondent, later applied that he may be transposed to the 
array of applicants, beld, that the application of the third petitioner 
should be granted. 

Crv Revision from an order of Basu Ratan Lat, First 
Subordinate Judge of Saharanpur. 

S. K. Der and Gopi Nath Kunzru for the applicant. 

S. N. Sen, S. N. Gupta, A. M. Gupte, S. K. Mukerji, S. N. 
Verma and G. S. Patbak for the opposite parties. 

The judgment of the Court was delivered by 

MuKERJI, J.—This is an application in revision and arises 
under the following circumstances:— 

A suit was instituted by the Collector of Saharanpur on behalf 
of the estate of Lala Janeshar Das, the owners of the estate, for the 
time being, being Janeshar Das’s two widows, Msts. Jai Mala 
Kunwar and Chando Kunwar. The suit was No. 6 of 1932 in the 
court of the First Subordinate Judge of Saharanpur. It was alleg- 
ed that the last male owner of the property in suit was one Deep 
Chand and on the death of his widow, Mst. Dhani Kunwar, the 
property devolved on Janeshar Das and Badri Das, two brothers 
in equal shares. ee ne ae DO a ee 


oH 
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a declaration that one of the defendants Atma Ram who 
professed to ‘have been adopted by Dhani Kunwar, was not at all 
adopted and that Janeshar Das and Badri Das were entitled to the 
property, and on the death of Jameshar Das and Badri Das their 
widows were entitled ‘to recover the property. The widow of 
Badri Das, Mst. Phulwanti, was made a defendant in the case. 
The defendants to the suit were besides Atma Ram, his brother 


. Abheynandan Lal. We have already stated that Mst. Phulwanti 


was made a defendant. A fourth person, Abdul Majid Khan, was 
made a party as a transferee from Lala Atma Ram and Abhey- 
nandan. | 

The Collector of Saharanpur, who was the plaintiff in the suit, 
made an application to the court on April 19, 1932 withdrawing 
the suit. This application was opp by the widows, Jai Mala 
Kunwar and Chando Kunwar, and one Beni Prasad. Beni Prasad, 
according to the allegations of the widows and himself, and accord- 
ing to the pedigree stated in the plaint, was along with his brothers 
the next reversioner to the estate of Janeshar Das and Badri Das. 
Their application was dated May 19, 1932 and was to the effect 
that they should be made parties to the suit and the conduct of 
the suit should be‘given to all or any one of them. In support 
of their application they filed an affidavit, which is on the record 
as document No. 65C. Various allegations were made in this 
affidavit, the important allegations being that Beni Prasad was a 
reversioner to the estate of Janeshar Das and Badri Das and was 
therefore interested in the litigation. l 

On behalf of the Collector it was urged that he was the sole 
plaintiff and he was entitled to withdraw the suit at his pleasure 
and that under Section 53 of the Court of Wards Act of 1912 his 
discretion could not be questioned by the civil court. 

The learned Subsea Judge considered the application and 
held that the applicants could not be made parties, and having 
allowed the Collector to withdraw the suit, dismissed it with half 
the costs. | 

The application in revision is by Jai Mala Kunwar and Chando 
Kunwar alone. Beni Prasad was made a bide forma respondent. 
On April 10, 1933 Beni Prasad applied ‘that he may be trans- 

to the array of the applicants as applicant No. 3. No order 
has yet been p: on this application and it is therefore before 
us for disposa 

On behalf of the respondents a preliminary objection has 
been taken that the revision is not maintainable because the learned 
Subordinate Judge had jurisdiction to hear the application of the 
Collector and as he applied his mind to the application and to the 
petition of the applicants and Beni Prasad, the decision of the 
learned Subordinate Judge is final and is not open to ‘revision by 
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It appears to us that so far as the petition of the two ladies, Gm 
Jai Mala Kunwar and Chando Kunwar, is concerned the learned ~~ 
Judge.did apply his mind and wrote a judgment which, whether wate 
it be right or wrong, cannot properly be revised by this court, Janma 
under the provisions of Section 115 of the Civil Procedure Code. “YYY 
We cannot interfere with an order simply because it is wrong in Comacros or 
law. We must be satisfied that the lower court had acted illegal- Sa#snsnro™ 
ly or with material irregularity in the exercise of its jurisdiction. yybers, J. 
The preliminary objection therefore must hold good as regards the 
applications of the two ladies. 

So far as the application of Beni Prasad is concerned we fear 
that it has not received a proper hearing and consideration from 
the learned Judge in the court below. He has totally misappre- 
hended the nature of Beni Prasad’s application and dealt with it 
summarily. We shall deal with it at length in the course of this 
judgment. 

It was next contended that Beni Prasad filed no petition in 
revision and his application of April 10, 1933 being a belated one, 
it could not be granted. We are not prepared to accept this con- 
tention. Beni Prasad was already a party to the revision filed by 
Jai Mala Kunwar and Chando Kunwar and was therefore already 
before the court. Where out of three petitioners, two filed a re- 
vision against the order passed on their application, the third may 
very well expect that justice would be done towards the joint pett- 
tion and the third need not file a separate application in revision. In 
this view we can not reject Beni Prasad’s application on the sole 
and simple ground that it is a “belated” one. The revisional juris- 
diction of the High Court need not be invoked by a party and it 
may be exercised by the High Court of its own accord. We ac- 
cordingly direct that the application of Beni Prasad for being put 
into the array of the applicants be granted and that the application 
in revision be amended accordingly. Now we come to the merits 
of the case. 

On behalf of Beni Prasad it had been contended that the suit 
instituted by the Collector on behalf of the two ladies, Jai Mala 
Kunwar and Chando Kunwar, was a suit of a representative charac- 
ter and it was necessary for the court below to allow Beni Prasad 
to be impleaded as a plaintiff in view of the fact that the Collector 
representing the widows was going to withdraw the suit. It was 
argued that the right to recover the property from the defendants 
accrued to Janeshar Das in his lifetime (according to the facts 
stated in the plaint in the suit No. 6 of 1932) and that, therefore, 
if the suit instituted on behalf of the ladies be withdrawn, a valu- 
able estate would be lost to the reversioners of Janeshar Das and 
Badri Das and no remedy would be left to Beni Prasad. No ans- 
wer has been given to this argument. The argument that has been 
addressed to us on behalf of the respondents was mainly this. The 
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Collector was the sole plaintiff and he had every right to with- 
draw the suit. Nobody can deny that the Collector as the sole 
plaintiff was entitled to withdraw the suit. But then nobody can 
deny that the Collector’s suit was a suit on behalf of the ladies, 
Jai Mala Kunwar and Chando Kunwar, and that, therefore, the 
suit of the ladies, Jai Mala Kunwar and Chando Kunwar, was a 
suit instituted by them in a representative capacity. These ladjes 
had only a life-interest in their husband’s property and during their 
lives they represented the entire estate including the interests of 
the future reversioners to the estate. A decree properly obtained 
against Jai Mala Kunwar and Chando Kunwar would bind those 
who would actually inherit the property on the death of the ladies. 
The mere fact that under Section 55 of the Court of Wards Act 
of 1912 the ladies could institute the suit only in the name of the 
Collector did not prevent the suit as instituted by the Collector 
from being a representative suit. In this view of the case, Beni 
Prasad was materially interested in the result of the suit. 

It has been held that where the plaintiff sues in a representa- 
tive character it is not open to him to put an end to the litigation 
by merely withdrawing the suit. He may no doubt go out of 
the suit, but that does not put an end to the litigation where 
other people are interested in it and have a right to come in and 
continue the litigation. 

To mention some instances of such cases; where a trustee brings 
a suit for the benefit of the beneficiaries and then wants to nullify 
the result of the litigation, it has been held that the beneficiaries 
may be properly brought on the record to continue the litigation— 
see Sankaralinga Nadan v. Raja Rajeshbwara Darait The Civil 
Procedure Code itself recognises the necessity of making the bene- 
ficiaries a party in certain circumstances—vide Order 31, Rule 1 
of the Civil Procedure Code. In V: K. Kunju Kombi Achan v. 
Ammu? the head of a Malabar Tarwad instituted a second appeal 
and was anxious to compromise the case with the respondent. Two 
junior members of the family were allowed to prosecute the appeal 
in spite of the fact that the original appellant did not want to do 
so. The argument accepted by the court was that the suit was a 
representative one and the plaintiff must be subject to the orders 
of the court. 

Cases of partition, accounts, dissolution of partnership and 
other similar cases may be cited as instances in which the plaintiff 
withdraws a suit, but he cannot put an end to the litigation. 

It is an established rule of Hindu law that where females re- 
presenting an estate have rendered themselves incapable of safe- 
guarding the rights of the reversioners, a distant reversioner may 
institute a suit to safeguard his interest. See Adi Deo Narain Singh 

1335 L A 176 161 M. L. J. 549 
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vy. Dukberen Singh,® Sachit v. Budha Kuar‘ and Rani Anand Kusr 9 am 
v. The Court of Wards.” | jas 

In the case before us, the Collector on behalf of the ladies filed was 
a representative suit. The Collector decided to withdraw that Jantra 
suit. The result was that by virtue of Section 55 of the Court of *°™*™ 
Wards Act the ladies themselves, however anxious they may have G ORF 
been to continue the litigation, were unable to do so. In the cir- Sanaranpur 
cumstances, on principle, it must follow that the reversioner Beni pryker, J 
Prasad should be permitted to continue the litigation. The result sas 
_ of disallowing Beni Prasad’s request to continue the litigation would 
be that (assuming that the statements made in the plaint were 
correct) an estate worth 11⁄2 lakhs would go to the defendants 
without the smallest attempt being made to recover it. We are of 
opinion that Beni Prasad’s application should have been allowed. 

It was however contended that Beni Prasad could not be im- 
pleaded because the language of Order 1, Rule 10 of the Civil 
Procedure Code did not permit his being impleaded. Cases have 
arisen from time to time in which the provisions of the Civil Pro- 
cedure Code have been found to be, in terms, inapplicable and yet 
parties have been added ‘or substituted where they ought to be added 
or substituted on general principles—for example, in Keshab Ras 
Jiew Thakur v. Joyti Pr Singh Deo? a mahant died and his suc- 
cessor in the office of the mahant was allowed to be substituted for 
him. The case did not fall strictly within the earlier rules of Order 
XXII, but the court found that the successor-in-title of the Mahant 
must be substituted and the order for substitution was sought to be 
justified by the application of Rule 10 of Order XXT. It is difficult 
to say that Rule 10 completely covered the case and that it was a 
case of assignment, creation or devolution of any interest during 
the pendency of the suit. Similarly in Pitcheyye v. Rattamma’, 
which was a benamidar’s suit, the true owner was substituted for 
him. In M. I. Kadri v. Khubmia Mahomed Miya® where a scheme 
for the management of the trust had been framed and liberty to 
apply had been granted, it was held that persons who were not 
originally parties to the litigation could be brought in, to question 
the propriety of the scheme or to make: proper ap lications to the 
court. The learned Judge. relied on Orde: I, Rule 10. But it is 
doubtful whether that rule could, in terms, be applied. But 
it is perfectly clear that the order was a right one, and there is no 
rule in the Civil Procedure Code which directly applies. In the 
case of Reja Rathnam Ayyar v. Halasyasundaram Aiyar® the: pre- 
sumptive heir was allowed to be brought on, the record along with 
the widow to protect a reversionary interest. . The suit was by one 
who claimed to have beer adopted by the male owner. 


"TLRS AIL 532 $ - 1L L. R 8 AlL 492 
L L. R 6 Cal 764 "A, L R. 1932 Cal 783 
TA. L R. 1929 Mad, 268 3A: L R. 1931 Bom. 388 


"44 M. L. J. 322 
191 
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CL In all these cases the application for addition or substitution 
iə, Of parties did not fall within the language of the rules of the Civil 
— Procedure Code and yet there was no difficulty in making the neces- 
pann sary orders. In Venkata Narayan Pillai v. Subbammal"® their Lord- 
n ips of the Privy Council relied on Order I, Rule 1 for ordering 
Corrzcros or the substitution of a more distant reversioner to continue a litiga- 

SAHAZANPUR tion which had been instituted by a closer reversioner. ‘ 
Mukerji, J. There is, therefore, enough authority for holding that in a 
case like this it is open to the court to allow Beni Prasad to be made 
a party and then to allow the Collector to go out of the suit, if he 

does not want to prosecute it. 

It is ar on behalf of Abdul Majid, the transferee defen- 
dant, that the moment the application was made by the Collector 
to withdraw thé suit, the suit ceased to exist in the eye of the law 
and the court could not pass any order for substitution or addition 
on an application made to it on May 9, 1932. This argument, 
in our opinion, is not correct. THe case could not cease to exist 
till an order was made by the Court and when the Court came to 
pass an order it could pass an order not only on the application of 
the Collector, the original plaintiff, but also on the application of 
the two ladies and Beni Prasad. 

In our opinion the learned Subordinate Judge should have 
allowed Beni Prasad to be added as a plaintiff before allowing the 
Collector to withdraw the suit. 

We accordingly modify the order of the court below and 
direct that Beni Prasad be made a plaintiff in the suit and that the 
suit be tried as between Beni Prasad, on the one hand, and the 
original defendants, on the other. The applicants, Mst. Jai Mala 
Kunwar and Chando Kunwar, must pay the costs of the opposite 
parties as their petition in revision has failed. As regards the costs 
of Beni Prasad, in view of the fact that he did not originally apply 
in revision, he must pay his own costs in this Court. 


Order modified 
WI LR. 38 Med. 406 
3 
Candin aL FAUJDAR AND OTHERS 
1933 versus 
EMPEROR* 





Feb. 11. Criminal Procedure Code, Sec. 162 and Evidence Act, Sec. 27—W hether 
Yovno, J Sec. 162, Cr. P. C. applies to a statement by an accused person to a 
BENNET, J. police oficer—Contradiction between Criminal Procedure Code and 
Evidence Act—Rule of interpretation. 

Sec. 162, Criminal Procedure Code, as amended by Act XVII 

of 1923 does not alter the provisions of Sec. 27 of the Evidence 

Act « regard to statements made by accused persons. If the 

words “statement by any person to a police officer” occurring in 

"Cr. A. 461 of 1932 
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Sec. 162, Cr. P. C., are interpreted as not including a statement 
by an accused person to a police officer, there is no contradiction 
between Sec. 162, Ce. P. Code and Sec. 27, Evidence Act. More- 
over the provision in the Criminal Procedure Code is that in the 
absence of a specific provision to the contrary in the Criminal 
Procedure Code nothing in that Code shall affect anything in 
the Evidence Act. 
° In the course of an investigation in connection with a dacoity 
the accused took the police-officer to a from whom pro- 
a ea een the salige okce 
stated in his evidence that the accused asked that person to hand 
over the property which the accused had given to him; 
held, that the statement was admissible in evidence under Sec. 
27 Evidence Act notwithstanding anything in Sec. 162, Cr. P. C. 
Queen-Empress v. Babu Lal, I. L. R. 6 All. 509 followed. 
CRIMINAL APPEAL from an order of H. P. Verma. EsQ., 
Sessions Judge of Ghazipur. - 
Government Advocate for the Crown. 
Jewaber Lal for the respondents. 


Of the seven persons who were tried for the offence of dacoity 
the Sessions Judge acquitted three and convicted four persons of 
the offence of dacoity. The Local Government appealed to the 
High Court against the acquittals, and the convicted persons appeal- 
ed against their convictions and sentences. The appeals turn 


mainly on questions of fact. In the result the High Court dismissed 


the Government appeal and set aside the conviction and sentence 


of one of the accused persons and upheld the convictions and sen- 
tences passed upon the rest of the accused. One question of law 
was argued before their Lordships, viz., whether the statement of 
the Sub-Inspector which ran as follows:— “Then Sita (one of the 
accused) took us to the house of Jebodh (from whom clothes 
taken in the dacoity were recovered) and he asked Jebodh to hand 
over the clothes which he had given to him”, was admissible in 
evidence against the accused. Their Lordships did not rely on 
the evidence of the Sub-Inspector as he was not corroborated by 
the search witnesses, but as the point of admissibility was argued 
before them they expressed their opinion on it, and the relevant 
passages from the judgment are given below:— 

BENNET, J.—Considerable argument was made over certain 
points of law which are not really very important for the purpose 
of this case, but as the matter has been argued before us we 
| may state our findings on the points. As already noted, the 
pointing out of property by the doms (some of the accused) is 
not, in our opinion, clearly proved, but the learned counsel Mr. 
Jawahar Lal argued on the supposition that if we were to accept 
the evidence of the Sub- on the point, this evidence 
would not be admissible. e evidence of Sub-Inspector Rafi- 
ullah Khan on page 54, line 18 is as follows: 
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Then Sita (one of the accused) took us to the house of Jebodh 
and he dsked Jebodh (from whom clothes taken in the dacoity 
were cecovered) to hand over the clothes which he had given to him. 

It was«contended by learned counsel that this evidence was 
not admissible because of the provisions of Section 162 Cr. P. C. 
On the other hand it was contended that the evidence was adinis- 


. sible under Section 27 of the Indian Evidence Act which states 


as follows:— è 
Provided thar, when any fact is deposed to as discovered in con- 
sequence of information received from a person accused of any 
offence, in the custody of a police officer, so much of such in- 
formation, whether it amounts to 2 confession or not, as relates 

distinctly to the fact thereby discovered, may be proved. ; 

There is no doubt that Section 27 as it stands does cover evi- 
dence, of this nature. This has been held by a Full Bench of this 
Court in the case of Queen-Empress v. Babu Lal’ by a majority of 
four Judges against one. But the argument of learned counsel 
is that subsequent to that Full Bench ruling the wording of Section 
162 of the Criminal Procedure Code has been altered and this sec- 


tion now runs as follows:— 


No statement made by any person to a police officer in the 
course of an investigation under this Chapter shall, if reduced 
into writing, be signed by the person making it, nor shall any 
such statement or any record thereof, whether in a police diary 
or otherwise, or any part of such statement or record, be used for 
any purpose (save as hereinafter provided) at any inquiry or trial 
in respect of any offence under investigation at the time when 
such statement was made. 


The argument, of learned counsel is that under this section 
a “statement by any person to a police officer” includes a statement 
by an accused person to a police officer, and that such a statement 
cannot be used for any purpose. Therefore he argues that a state- 
ment such as.one under Section 27 of the Indian Evidence Act is 
now barred from being given in evidence if it is made to a police 
officer, and he argues that the statement would only be admissible 
in evidence if it was given to a person other than a police officer. 
There are, in our opinion, two defects in the argument of learned 


' counsel for the defence. In the first place Section 161 Cr. P. C. 


deals with the examination by a Sub-Inspector of any person sup- 
posed to be acquainted with the facts and circumstances of a case. 
The next section, in our opinion, deals with the use of the state- 
ment made to the Sub-Inspector and it is not intended to include 
statements by accused persons. It is true that the words “no state- 
ment made by any person” are general and if they stood alone 
would include accused persons, but the statements of accused per- 
sons are governed by Section 164 which follows, and there are 
also provisions in Sections 24-27’ of the Indian Evidence Act in 
IL L. R. 6 ‘All 509 


ar 
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regard to statements made by accused persons. ‘Section 163 re- 
peats certain provisions of Section 24 of the Indian Evidence Act 
and Section 164 makes provision for recording statements or con- 
_ fessions by witnesses or accused persons by a Magistrate. Now we 


have to consider whether in regard to statements made by accused ' 


persons the Criminal Procedure Code intended in Section 162 as 
amended by Act XVII of 1923 to alter the provisions of Section 
22 of the Indian Evidence Act.- We consider that if the Legisla- 
ture had intended to alter the provisions of Section 27 of the 
Indian Evidence Act, the Legislature would have repealed that 
section or amended it. We do not think it at all probable that the 
Legislature would have proceeded to enact provisions in Section 
162 Cr. P. C. which would be contrary to what was laid down in 
Section 27 of the Indian Evidence Act. Learned counsel on this 
view argues that there is a contradiction between the two sections, 
but if we read Section 162 of the Criminal Procedure Code as not 
applying to the statements of accused persons there is no contra- 
diction between the two sections. e first proviso in Section 
162 deals with the calling of a witness for the prosecution, and 
further Section 162, Sub-section (2) deals with the provision in 
Section 32, Clause (1) of the Indian Evidence Act which is a 
provision relating to statements by a deceased person as to the cause 
of his death in cases in which the cause of the death comes into 
question. We note that in Section 162 there is a reference to two 
sections of the Indian Evidence Act, Sections 145 and 32, Clause 
(1). Therefore in enacting Section 162 of the Criminal Proce- 
dure Code the Legislature had in mind the provisions of the Indian 
Evidence Act. 

But there is another quite separate ground which vitiates the 
argument of learned counsel, that is, that in Section 1, Sub-section 
(2) Cr. P. C. it is provided 

But, in the absence of any specific provision to the contrary, 
nothing hereinafter contained shall affect any special or local 
law now in force, or any special jurisdiction or power conferred, 
or any special form of procedure prescribed, by any other law 
for the etme being in force. 

Now a special law is defined in Section 41 of the Indian Penal 
Code as a law applicable to a particular subject. The Indian Evi- 
dence Act therefore is such a special law, as it is a law specially 
applicable to the subject of evidence. Section 4, last paragraph, 
of the Criminal Procedure Code says: 

All words and expressions used herein and defined in the Indian 
Penal Code and not hereinbefore defined shall be deemed to have 
the meanings respectively attributed to them by that Code. 

Therefore the provision in the Criminal Procedure Code is 
that in the absence of a specific provision to the contrary in the 
Criminal Procedure Code nothing in that Code shall affect any- 
thing in the Evidence Act. If therefore the Legislature had desired 
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to modify or alter the provisions’ of Section 27 of the Indian Exi- 
dence Act by anything provided in Section 162 Cr. P. C., the 
Legislature would have made a specific provision to that effect. 
There is no such specific provision to that effect, and therefore 
the conclusion is that the Legislature did not intend to modify 
Section 27 of the Indian Evidence Act by anything provided in 


* Section 162 of the Criminal Procedure Code. We are therefore 


of opinion that evidence of the nature stated is admissible in cafes 
like the present. 


MUHAMMAD KHALIL-UR-RAHMAN KHAN (Defendant) 
Versus 7 
MUHAMMAD MUZAMMILULLAH KHAN (Plaintiff) * 
Contract Act, Secs. 23 and 24 and Civil Procedure Code, Sch. III, R. 11 
—Debtor covenants to pey on demand amount borrowed end pledges 
property for satisfaction of creditor—In virtue of Sch. III, R. 11 
debtor incompetent to create mortgage—Suit on basis of personal 
covenant to pay—Whether maintainable. 

' Where che material portion of the deed on the basis of which 
the creditor sued for a simple ‘money decree ran as follows:—‘T 
covenant that I shall pay on demand the said amount without inter- 
est to the said NS and for the satisfaction of the said creditor I 
pledge and hypothecate the property specified below”: and in victue 
of the provisions of Schedule II, R. 11. C.P.C. the debtor was in- 
competent to create a mortgage without the permission of the Col- 
lector. Held, that the terms of the deed showed that there were 
two separate contracts which could be separated, and the creditor 
was therefore entitled to maintain the suit on the basis of the 
personal covenant to in the first part of the deed. Rem 
Nereyon Singh v. Adbindra Singh, I. L. R. 44 Cal. 388 referred to. 

Per NIAMATULLAH, J.—Lf a judgment-debtor alienates, without 
the permission of the Collector, his immovable property in respect 
of which the latter can exercise or perform the powers and duties 
conferred and imposed on him by Paras. 1 to 10 of the Third Sch. 
of the Civil Procedure Code, such transfer will be no transfer in 
law; but any agreement to pay money recoverable from his person 
and other property, movable oc immovable, is unaffected by the 
partial disability imposed by Para. 11. Such agreement is en- 
forceable in law and is as valid as any other contract. 

First APPEAL from a decree of Banu ZorRAWAR SINGH, Sub- 
ordinate Judge of Aligarh. À 

S. N. Sen, A. M. Kbwaja and R. N. Sen for the appellant. 

Sir Tej Bahadur Sapru and M. A. Ansari for the respondent. 


The following judgments were delivered:— 


RACHHPAL SINGH, J.—This is a defendant’s appeal arising out 
of a suit brought by the plaintiff-respondent to recover a sum of 


*F. A. 1 of 1930 
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Rs. 20,000 which has been decreed by the trial court. 

There is no dispute as regards the facts of the case. On 
December 5, 1922, Muhammad Abdul Jalil Khan executed a mort- 
gage deed in favour of the plaintiff in respect of village Pindaul 
in consideration of a sum of Rs. 20,000. Abdul Jalil Khan is dead 
and the defendant is his legal representative. The plaintiff admits 
that Abdul Jalil Khan was incompetent to mortgage the village at 
the time of the execution of the deed in suit. The plaintiff, there- 
fore, sued for a simple money decree. On December 3, 1928, 
the defendant executed a deed of acknowledgment admitting his 
liability for the payment of the aforesaid sum. À 

The defendant resisted the claim. He pleaded that the deed 
set up by the plaintiff was invalid i» toto and no simple money 
decree could be passed in favour of the plaintiff. It was also urged 
that the suit was not within limitation. Some other pleas were 
also taken but it is not necessary to refer to them as they were 
given up. ‘The learned Subordinate Judge decreed the suit holding 
that the plaintiff was entitled to a money decree that the claim 
was within limitation. The defendant has come up in appeal to this 
Court. The plea of limitation was abandoned here and the only 
question which has been argued on behalf of the appellant is that 
the plaintiff was not entitled to 2 money decree on the basis of 
the deed in suit. 

The deed on foot of which the plaintiff instituted the suit 
giving rise to this appeal is printed at pages 13 and 14 of the paper 
book. The material portion of the deed runs as follows: 

I therefore covenant that I shall psy on demand the said 
amount without interest to the said Newsb Ssheb and for the 
satisfaction of the said creditor I pledge and hypothecate the pro- 
perty specified as below If per chance I fail to pay 
the amount due under the bond or if I make excuses in paying the 
same the creditor aforesaid shall have power to realize his mort- 
gage money by the enforcement of the hypothecation lien © 

It is common ground between the parties that on the date 
of the execution of this bond, the property mortgaged was under 
attachment in execution of a decree against Abdul Jalil Khan and 
the decree had been sent to the Collector for execution. 
The Collector had leased the property to a lessee under Rule 7, 
Schedule 3 of the Code of Civil Procedure. Having regard to the 
provisions of Rule 11, Schedule 3 of the Code of Civil Procedure, 
Abdul Jalil was incompetent to create a mortgage without the 
permission of the Collector, in respect of the pro which could 
be dealt with by the Collector under that schedule. It is admitted 
that no such permission had been obtained. 

The plaintiff's case is that in the deed there is a personal cove- 
nant to pay, that it is distinct and severable from the void part 
of the agreement and that therefore he is entitled to a simple money 
decree in enforcement of the personal covenant. The defendant 
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Cwm. asserts in the first instance that there is no prsonal covenant in 
7... the deed and in the alternative, it cannot be enforced as the bond °° 
___ asa whole including the personal covenant is void. , "4 


Morn. I find that in Anson’s Law of Contract, page 254, 15th edi- 
ERF tion, the rule of law on the point is stated to be as follows:— 

KHAN A. contract may consist of several parts; it may be divisible 
v. into several promises based an several considerations, and then 
pee illegality of one or more of these considerations will not avoid all 
pag ete the promises if those which were made upon legal considerations 


oan are severable from others. 
Rechbpal In Pigo#’s case’ it was held, that if some of the covenants of 
. an a 


Indenture or of the conditions endorsed upon 2 bond are against 
law, and some good and lawful; that in this case the covenants or 
conditions which are against law are void ab sitio and the others 


stand good. 

Similarly, Gaskell v. King? and Shackell v. Rosier? are autho- 
rities for holding that if a contract contains distinct covenants 
some of which are legal and others illegal, the court can enforce 
the legal ones; but if the covenants are not severable the whole 
4 contract is void for illegality; as also if there is one promise made 
upon several considerations some of which are legal and others 
illegal. In Pickering v. IHfracombe Rathway* the law on the sub- 
ject was thus stated: — , 

cannot sever the illegal part of a covenant the con- 
tract is altogether void, but where you can sever them, whether 
the ille be created by statute or common law, you may 
reject the bad part and retain the good. 

Section -24 of the Indian Contract Act enacts a similar rule. 
It lays down that if any part of a single consideration for one or 
more objects, or any one or any part of any one of the several con- 
siderations for a single object is unlawful, the agreement is void. 
In Mulla and Pollock’s commentary on the Indian Contract Act 
it is said that it is well settled that if several distinct promises are 
made for one and the same lawful consideration, and one or more 
of them be such as the law will not enforce, that will not of itself 
prevent the rest from being enforced. The test will be whether 
a distinct consideration which is wholly lawful can be found for 
the promise called in question. Pollock and Mulla’s Contract Act, 
6th edition, page 187, 

Now, the first question which arises for consideration in this 
case is as to whether or no, there is a personal covenant to pay in 
the deed set up by the plaintiff. The learned counsel for the 
appellant has contended that in the deed there is no such covenant. 
After a perusal of the deed in question, I am clearly of opinion 
that there is a distinct personal covenant to pay. The executant 
admits in the deed that a sum of Rs. 20,000 has been advanced to 
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, distinct and separate from the other part of the agreement under 
which the debtor gives security for the payment of the amount 
due from him. 

The next question to be determined is whether the argument 
that the entire agreement including the personal covenant is void 
is well founded. The contention of the defendant is that accord- 
ing’to the provisions of Section 23 of the Indian Contract Act the 
entire agreement is void and no part of it can be enforced. Accor- 
ding to the defendant, the deed evidences an agreement which is 
` forbidden by law. Now, so far as the mortgage created by the 
debtor is concerned, there can be no doubt that it was an agree- 
ment forbidden by law and therefore it is void. Rule 3, Schedule 
II of the Civil Procedure Code made the debtor incompetent to 
create a mortgage. But I cannot understand how it can be said that 
the debtor at the time of the execution of the deed was not compe- 
tent to take a loan on his personal security. The effect of Rule 11, 
Schedule III, C. P. C. is to restrict the powers of a judgment-debtor 
to make a mortgage. But he is fully competent to take loans. 
Now, we find that under the deed in suit, the debtor entered into 


two agreements. He took a loan and undertook to pay the same 


on demand. Then, he entered into a second agreement under 
which he mortgaged his property. He was not competent to create 
this mortgage. I fail to see why the creditor should not be entitled 
to enforce his remedy under the first part of the agreement when 
ee ee ee 
not legal. In Rem Narayan Singh v. Adbindra Sing 
ships of the Privy Council made the following observations:— 
In considering this question it must be borne in mind (1) that 
a loan prima facie involves such a personal hability; (2) that such 
a liability is not displaced by the mere fact that security is given 
for repayment with interest; (3) but that the nature and terms 
of such security may negative any personal liability on the part 
of the borrower (see page 400). 
In the case before us we find that there is an agreement to pay un- 
der which the debtor makes himself personally liable. That liabi- 
lity is not displaced because under the second part of the agreement 
the debtor gives security for repayment of the loan. There is 
nothing in the deed which would negative the personal 
lity of the borrower. Here, we have a contract contained in the 
same deed which may clearly be divided into two parts. One part 
of it is quite good and valid. The other part was beyond the com- 
ce of the borrower. ‘There is nothing in the terms of Sections 


23 and 24 of the Indian Contract Act to prohibit the creditor from 


enforcing that part of the agreement which the borrower was com- 
petent to make. ‘The learned counsel for the appellant has relied 


on the following rulings in support of his argument that Section 24 
"LL R. 44 Cal 388 
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of the Indian Contract Act is applicable to the case before us and 
therefore the whole of the deed including the personal covenant 
is void. ; 

Her Prasad Tewari v. Sheogobind Tewari’. This was a suit 
under Section 68 of the Transfer of Property Act. by a usufruc- 
tuary mortgagee of an occupancy holding to recover the mortgage 
money on the basis of a personal covenant to pay. The court 


Muzamaar held that the entire contract of mortgage was void under Sectton 
oLLaH Kuan 24 of the Indian Contract Act and so the personal covenant also 


Rach pal 
Stagh, J. 


fell along with the contract of mortgage. This ruling is not ap- 
plicable to the case before us as there the plaintiff’s right to recover 
money was dependent on the failure ot the mortgagor to hand 
over possession of his land which he was not competent to mortgage. 
His right to recover money was not based on independent and 
separate contract. 

Kanbai Lal v. Tilak Rom". That was a case in which a mort- 
gagee of occupancy holding sued for possession of the mortgaged 
property and in the alternative for a decree for money. Chamier, 
J. held that a usufructuary mortgage of an occupancy holding 
being illegal under Sections 23 and 24 of the Indian Contract Act, 
the mortgagee could not even recover the money paid to the mort- 
gagor. In this case also the right of the plaintiff to recover money 
was dependent on the failure of the mortgagor to perform an un- 
lawful agreement. Daya Ram v. Kanbai Lal? was also a case in 
which a usufructuary mortgagee of an occupancy holding, after his 
dispossession sued for money relying on a personal covenant. The 
court held that he could not do so. In this case too, the right to 
recover money was dependent on the failure of the mortgagee to 
perform an illegal contract. ; 

Sita} Prasad v. Ram Kbilawan® was also a case in which 
occupancy holding along with some fixed rate tenancy had been 
mortgaged. The mortgagee who was in possession of the occu- 


‘ pancy land but had been dispossessed of the fixed rate tenancy 


sued for possession of the same. The court held that he could not 
succeed as it was found impossible to ascertain how much of the 
entire consideration was intended to be for the occupancy land and 
how much for the fixed rate tenancy. 

In Sheo Narain Dube v. Raj Kumar Rai™ the court clearly 
held that if there had been a personal covenant in the first instance, 
then, the failure of the mortgage would not have led to the failure 
of the personal covenant. l 

In Dasarath v. Mst. Sandala™ it was held that where the pay- 
ment of a sum of money does not constitute an independent trans- 
action of the loan between the parties to a mortgage, but is the 


essence of consideration for the transaction of the mortgage which is 
*20 A. L. J. 318 TI6LC 42 
*L LR 46 AIL 622 °L LR 47 AIL 780 
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' unlawful, the consideration also must be held to be unlawful and 
therefore not recoverable. But it was also held that Section 24 
of the Indian Contract Act would not apply where there was an 
independent contract to pay the money. 

It will be seen that all these cases related to the mortgages of 
occupancy holdings except the last Oudh case which related to 
tenancy holding. 

e The question as regards the applicability of Section 24 of the 

Indian Contract Act to cases in which part of the contract was 

valid and part invalid came up for consideration in a Full Bench 

ruling of this Court reported in Dipnerain Singh v. Nageshwer 

Prasad. ® Sulaiman, C. J. in his judgment drew a clear distinction 

between cases in which’ the whole contract was void and those in 

which a part was void and a part good. He made the following 
observation in his judgment:— | 

If the effect. of enforcing the contract would necessarily be 

to defeat the provisions of any law the contract would undoubt- 

edly be void, but if it consists of several distinct parts which can 

be separated, the whole transaction would not be bad unless the 

provisions of Section 24 of the Contract Act are applicable to it 

Lf we take the cases of a contract only partly beyond 

the competence of the promisor, there is ag case eee why the 

promisee who has paid good consideration not be allowed 

to enforce that part of the promise which the promisor was ‘com- 

petent to make, (Page 343). 

Dealing with the question of the mortgagee’s right to recover 

the money in cases of this kind, the learned Chief Justice observed: 
It seems to me that if the moctgagee’s right to recover money 

is, under the terms of the document, dependent only on the failure 
-of the mortgagor to hand over possession of his occupancy lands 
which are non-transferable, the right cannot be enforced because 
the law cannot recognise that there has been any breach. A man 
cannot be deemed to have broken a contract which is void in 
law. If the mortgaged property consists wholly of 
tenancies which are not transferable in law, the transfer as such 
is absolutely void and there is no mortgage transaction governed 
by Transfer of Propecty Act. The transaction is merely one of 
a contract between the parties evidenced by a registered document, 
which would be governed exclusively by the provisions of the 
Contract Act and Section 24 of chat Act may apply, unless the 
security offered can be separated from the personal covenant. 
(Page 345). i 

In the case before us, the terms of the deed show that there 
were two separate contracts. In the first part there is an agree- 
ment in which the debtor admits that a sum of Rs. 20,000 is due 
by him and he undertakes to pay the same on demand. The 
debtor was quite competent to enter into this contract. In the 


second part, the debtor mortgages certain property by way of 
aLL R 52 All 338 
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Gm. security. This part of the agreement was invalid. The two parts 
Ip, an be separated. This being the case, the plaintiff is entitled to 
—— maintain the suit on the basis of the personal covenant to pay in 
Mon. the first part of the deed. The debtor agreed to pay the money 
NE on demand. This part of the agreement was perfectly valid. The 
Kuax right of the plaintiff to recover the amount due was not dependent 
ae on the failure of the debtor to perform the contract of mortgage. 
Mozauun- So Section 24 of the Indian Contract Act does not apply. I, there 
van Kuan fore, hold that the suit of the plaintiff was rightly decreed by the 
Rechbpel Court below. 
Singh, J. The appeal is, therefore, dismissed with costs of the respon- 
ts. 
bre NIAMATULLAH, J.—I agree with the conclusions arrived at 


by my learned brother and with the reasons on which it proceeds. 
I would, however, add a few observations of my own. 

It seems to me that the analogy drawn from decisions of this 
Court in cases in which occupancy holdings had been transferred 
by way of mortgage and claims for recovery of the money advanced 
were made by the mortgagees under Section 68 of the Transfer 
of Property Act or otherwise is misleading. The ratio decidendi 
of those cases stands on a totally different footing from that appli- 
cable to a case like the one before us. In those cases the mortgagors 
were under no personal disability in mortgaging their occupancy 
holdings. There is no law which declares that occupancy tenants 
are not competent as regards their contractual ability to deal with 
the occupancy holdings. But the law has declared that the occu- 
pancy holdings are not transferable. In other words, though the 
occupancy tenants are under no personal disability but ers by 
them of their occupancy holdings are ‘forbidden by law. 


Section 23 of the Indian Contract Act declares, inter alia, 
‘that an agreement of which the consideration or object is forbidden 
by law is void. ‘The reason why a mortgage by an occupancy 
tenant of his holding is void ab initio is not that he labours 
under a personal disability, but because his act is forbidden by 
law, namely, the Agra Tenancy Act, which provides in express 
terms that 

the interest of an exproprietary tenant, an occupancy tenant 
Or a nOn-occupancy tenant is not erable in 
execution of a decree of a Civil or revenue court, or otherwise 
than by a voluntary transfer between persons in favour of whom 
as co-sharers in the tenancy such right originally arose or who have 
become by succession co-sharers therein. 

The consideration applicable to a transfer by a judgment- 
debtor of his immovable property in respect of which the Collec- 
tor can exercise any of the powers or duties conferred or imposed 
on him by Paragraphs 1 to 10 of Schedule II of the Code of Civil 
Procedure is different. Para 11 of the same Schedule declares that 
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the judgment-debtor 
shail be incompetent to mortgage, charge, lease or alienate such 
propenty or part, except with the written permission of the Col- 


It is perfectly clear that Para. 11, referred to above, does not 
forbid, in terms or otherwise, the transfer of the property in res- 
pect of which the Collector can exercise or perform any of the 
power or duties conferred upon him in the earlier paragraph of 
Schedule I. Indeed, such property can be the subject of transfer 
with the permission of the Collector. All it does is to impose a 
partial disability on the judgment-debtor in the matter of transfer 
during the time the Collector can exercise his ‘powers and duties 
respectively conferred and imposed by paragraphs 1 to 10 of the 
Third Schedule of the Code of Civil Procedure. Any transfer made 
by the judgment-debtor-in contravention of para. 11 is no transfer 
in law. It is void, not because the law forbids it, but because the 
transferor had no power to make it. It is of no higher efficacy 
than a transfer made by a minor or a person of unsound mind. 
A court would regard such transfer as no transfer; as if, it was 
never made, ; 

Where the law has imposed a personal disability of an absolute 
character, as in the case of a minor or a person of unsound mind, 
every contract made by him is void. Where the disability is partial, 
as in the case of a judgment-debtor to whom Schedule OI of the 
Code of Civil Procedure applies, his contractual competency 1s 
taken away only so far as the law deprives him of it. It ollo: 
that, if a judgment-debtor alienates, without the permission of the 
«Collector, his immovable property in respect of which the latter 
can exercise or perform the powers and duties conferred and im- 

on him by Paragraphs 1 to 10 of the Third Schedule of the 
Code of Civil Procedure, such transfer will be no transfer in law; 
but any agreement to pay money recoverable from his person 
and other property, movable or immovable, is unaffected by the 
partial disability imposed by Para. 11. Such agreement is aE 
able in law and is as valid as any other contract. l 

The argument of the learned counsel for the appellant, so far 
as it is based on the cases referred to by him and fully discussed by 
my learned brother, proceeds on the assumption that the transfer 
by a judgment-debtor, who has been declared to be incompetent 
- to make it by Para. 11, Schedule Il, of the Code of Civil Procedure, 
is one forbidden by law. I have given my reasons for not accept- 
ing that process of reasoning. Assuming that it is forbidden by 
law or opposed to public policy, J am in entire agreement with my 
learned brother in holding that the personal covenant contained in 
the mortgage deed is ected by Sections 23 and 24 of the Indian 
Contract Act. ‘The last paragraph of the former, which declares 
that every agreement of which the object or consideration is un- 
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Cv lawful is void may have, in that view an application to the agree- 
is, Ment creating a charge on such immovable property as is referred 
— toin Para. 11 Schedule 3 of the Code of Civil Procedure but can 
Momo. have no reference to the personal undertaking to pay the money 
esta borrowed thereunder, with the result that the agreement creating 
Kuan the mortgage is void, but the undertaking to pay is enforceable. 
ia Nor is there anything in Section 24 which can be called in aid by 
HD, x : a . . 
Mozo- the appellant in support of his contention. That section provi 
ULLAH KHAN that: , 
Namai- If any part of a single consideration. for one or more objects, or 
allab, J. any one oc any part of several considerations for a single object 
is unlawful, the agreement is void. 

The consideration proceeding from the respondent, the cre- 
ditor, was a sum of Rs. 20,000, no part of which can be considered 
to be unlawful for one or the other reasons mentioned in Section 
23. It follows that Section 24 cannot apply. It should be noted 
that the section does not provide that, if there is a single considera- 
tion for two agreements, the object of one of which is unlawful, 
and such agreement is therefore void, the other agreement is also 
void. According to the appellant where there is one consideration 
for two agreements, the object of one of which is unlawful, the 
other agreement is also void. As already pointed out, there is 
nothing in Section 24 which can warrant such a proposition. 

For the reasons given by my learned brother and emphasised 

j by me above, I agree in dismissing the appeal with costs. 
Appeal dismissed 


Qv BAL KRISHNA AND OTHERS 
FEIN Versus 
anni DEBI SINGH (Plaintiff) * 
Oct. 2 Debt—Acknowledgment of—Cannot be made basis of suit—Cause of 
V SERS J action must be based on original debt. 
oh ; A mere acknowledgment of an older debt cannot be made the 
basis of a suit. An acknowledgment of a debt does not amount to 
a supersession of the debt acknowledged. It only confirms the 
older debt, and, therefore, if anything has to be recovered, it is 
on the debt which is being acknowledged by the document called 
acknowledgment. It would be a contradiction in terms to say 
that a document, which amounts only to an “acknowledgment”, 
= supersedes the old debt and gives rise to a new one. 
Genge Prasad v. Rem Dayal, I. L. R. 23 All. 502, Gobind 
Das v. Serju Das, L L. R. 30 All. 268, Gobind Singh v. Bijay 
Bahadur Singh, [1929] A. L. J. 1279 and Abdul Rafiq v. Bhajan, 
[1932] A. L. J. 77 relied on. 
First APPEAL from a decree of Prem Lar Sau Eso., Subordi- 
nate Judge of Garhwal. 
*F. A. 261 of 1930 
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K. N. Ketju, M. L. Chaturvedi and D. P. Uniyel for the Con 


appellants. cee 
R. C. Ghatak for the respondent. paket 
The judgment of the Court was delivered by BA a 


Muxeryl, J.—This is an appeal which arises out of a suit Dam Son 

brought by the respondent against five persons two of whom are makeri, J. 
ladies in the following alleged circumstances: Gauri Datt and 
his brother, Parmanand, were partners and dealt in timber. On 
the death of Parmanand, his sons, the defendants 1 to 3, went 
into the business with Gauri Dutt, and in the course of their busi- 
ness they borrowed money from the plaintiff from time to time. 
On August 23, 1927, a promissory note was executed by Jai Krish- 
na, the defendant No. 2, and it was subsequently signed by Gauri 
Dutt. On November 27, 1927 an acknowledgment was given 
by one of the defendants, and on June 4, 1928, another acknow- 
ledgment was given by another defendant. Gauri Dutt died and 
his two widows, the defendants 4 and 5, are his heirs. The plain-. 
tiff is entitled to recover the money due on the several documents 
mentioned above, and he claims Rs. 7,992 by the suit. 


The defendants 1 and 3 alone contested the suit. ‘The defen- 
dant No. 2, Jai Krishna, filed a compromise to which the plain- 
tiff was a party, but the compromise was never recorded by the 
court below, because the other defendants did not agree to the 
terms arrived at. In the court below it was found that the two 
acknowledgments produced by the plaintiff were lost from the 
record, but the court did not come to any clear conclusion as to 
who was responsible for the loss. Issues were struck, but important 
issties were omitted. Ultimately the court came to the conclu- 
sion that the plaintiff’s case was substantially correct and it should 
be decreed. It, however, confined its decree to the amount of 
Rs. 6,000, because that was the amount which the plaintiff had 
agreed to take when the compromise was filed. 


The defendants have appealed and the plaintiff has filed a 
cross-objection. ‘The plaintiff urges that the compromise having 
fallen through, the ep claim should have been decreed, as the 
whole claim has been found to be correct. 

For the appellants several points have been taken, but when 
they are considered they come practically to two points. First 
of all there was no liability established as against defendants Nos. 
1 to 3, and the suit could not be based on more acknowledgments. 

On the merits it appears on the evidence that the business 
was carried on by the two brothers, Gauri Dutt and Parmanand, 
and that on the death of Parmanand, Parmanand’s eldest son, 
the defendant No. 1, carried it on on behalf of himself and his 
joint brothers, the defendants 2 and 3. The plaintiff’s evidence 
on this point is very clear and we accept it. ere are also other 
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Qu —_ evidence and circumstances to substantiate this case, For example, 
1933. When the promissory note of August 23, 1927 was executed, the old- 
— œr note that existed was one given by Gauri Dutt and Bal Krishna 
Bar Kaur alone, yet we find that Jai Krishna admitted his liability. Then 
Dist Swan again we find that the compromise was being filed for the large 
—— sum of Rs. 6,000. We hold with the court below that the money, 
Maker]. which was borrowed by Gauri Dutt and Bal Krishna and in 

of which the promissory note of August 23, 1927, was executed, 
was required for timber business of the defendants -1 to 3 and 
Gauri Dutt. The claim, therefore, so far as this promissory note 
of August 23, 1927 is concerned, is good and the’ decree of the 

court below must be upheld.. 


As regards the contention that the suit could not be main- 
tained on mere acknowledgments of November 11, 1927, and June 
“, 1928, it seems to be a good one. Two Privy Council cases and 
two decisions of this Court have been cited before us. The Privy 
Council cases are Kalka Singh v. Paras. Rant and Mantram Seth vy. 
Seth Rupchend’. None of these cases touches the point before: us, 
namely, whether a suit can be maintained on a mere acknowledg- 
ment. As regards this Court, in the two cases, namely, Ganga 
Prasad v. Ram Dayal and Gobind Das v. Sarin Dast, it was defi- 
nitely held that a mere acknowledgment of a liability could not be 
made the basis of a suit. On behalf of the respondent reliance has 
been placed on two cases. One is Govind Singh v. Bijay Babadur 
Singhi, The-case was decided by Sulaiman and Naimatullah, JJ. 
The respondent does get some support for his contention from the 
decision of Niamatullah, J. But the judgment of Sulaiman, 
J. does not go so far as the judgment of Niamatullah, J. 
goes.. It appears that Niamatullah, J. was of opinion that 
a document, which amounts to, nothing but a clear acknow- 
ledgment of a previous debt, may be made the basis of a 
suit on the ground that an acknowledgment of a debt implies a 
promise to pay. With all respect we are not able to accept this 
view. An acknowledgment of a debt does not amount to a su- 
persession of the debt acknowledged. It only confirms the older 
debt, and, therefore, if anything has to be recovered, it is on the 
debt which is being acknowledged by the document called acknow- 
ledgment. It would be a contradiction in terms to say that a 
document, which amounts only to an “acknowledgment”, super- 
sedes the old debt and gives rise to a new one. e is another 
decision by the same learned Judges and almost the same remarks 
apply to that case. It is Abdul Rafiq v. Bhajan’. Sulaiman, C. J. 
held that a suit could be maintained on what is called an acknow- 
ledgment only if it amounted to a new contract including a fresh 
promise to pay——see his observations at page 87. We are of opinion 

*L L R. 22 Cal 434 *L L R. 33 Cal. 1047 
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that a mere acknowledgment of an older debt cannot be made the Gwu 
basis of the suit. ‘There have been no such decisions dissenting 7,,, 
from the older decisions which would require us to refer the point — 
to a larger Bench. Bar Kamma 
The learned Judge in the court below found that the plaintiffs pun Siwon 
case was a correct one. In this view, we think it necessary to give —— 
the plaintiff an opportunity to amend his plaint and base his claim M=*erth J. 
on the promissory notes on the acknowledgments of which he based 
his claim. We may note here that we have been asked for this 
relief, and we are inclined to grant it. 
The judgment of the learned Judge of the court below shows 
that the Judge has not proceeded to try the case in the right man- 
ner. For his benefit we would indicate the points that are likely 
to arise after the amendment of the plaint and assuming that the 
defendants again contest the whole claim. 
The points that are likely to arise would be: 
(1) Whether there was a promissory note executed by 
Gauri Dutt or any of the defendants which was acknowledged by 
one or more of the defendants with or without Gauri Dutt on 
November 11, 1927? 
(2) Whether there was or not a promissory note executed 
by Gauri Dutt or one of the defendants or by Gauri Dutt and some 
of the defendants which was acknowledged on June 4, 1928, by 
Gauri Dutt alone or with some of the defendants with or by one or 
more of the defendants alone? 
(3) Whether the promissory notes were executed for consi- 
deration and the consideration is liable to be repaid by the defen- 
dants? 
(4) Whether the promissory notes have been lost or have 
been handed over to the defendants and whether the plaintiff is in 
a position to adduce secondary evidence in respect of them? 
(5) ` Whether the acknowledgments have been lost, the 
plaintiff having no hand in the loss? 
(6) Whether the plaintiff is entitled to adduce secondary 
evidence as regards the contents of the acknowledgments, and if 
so, what are the contents? 
(7) Whether the compromise of October 17, 1929, was 
entered into by the plaintiff and Jai Krishna defendant and whether 
the same is binding on Jai Krishna and should be recorded and 
whether under any circumstances Jai Krishna should be held liable 
on that compromise? 
These issues or some of these issues may not arise at all in this 
case after the pleadings have been amended. ‘They are meant only 
as illustrative of the points likely to arise. 
We affirm the decree of the court below, so far as the claim 
on the promissory note of August 23, 1927 is concerned. As re- 
gards the rest of the claim, we remand the case to the court below. 
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Cwm. The Court will allow the plaintiff an opportunity to amend his 
1933  Plaint. After the plaint is amended, the defendants will be given 
—~ an opportunity to file fresh written statements, proper issues will 
Bar Ramana be struck and then the question of liability as regards the other 

Dent Sman parts of the claim will be tried. 
— We consider that the plaintiff has been responsible for this 
Mukerft, J. remand, and, therefore, while he will get his costs in the court be- 
low in proportion to the claim which has succeeded, he will pay the 
rest of the costs in this Court and in the court below. The costs 
to be incurred hereafter will be in the discretion of the court below. 
The cross-objection in the circumstances is dismissed with 
costs, but without prejudice to the ultimate result of the suit after 

the partially new trial. 

Case remanded 


CancntaL . HORI LAL 
1933 | Versus 
— . EMPEROR* 

St. 7 Evidence Act, Sec. 114, IHustration («)—Inter pretation of—Goods stolen 
eee z Accused found in possession soon after—Whether he must prove 
affirmatively that be came by the goods innocently. 

i Illustration (a) to Sec. 114 of the Evidence Act does not mean 
that where a man is found in possession of stolen goods soon after 
the theft, then the burden shifts on him to prove affirmatively 
that he came by the goods inmocently. If he gives any explanation 
qrlicl inde vopinied ut cha a a posbiy be eas -licaek 
the Court does not necessarily believe it then the Crown cannot 
rely on the presumption under illustration (a) 2nd must prove the 
guilt of the accused just as in any other criminal case. 

CRIMINAL REVISION from an order of I. M. Kwwai Esa, 
Sessions Judge of Cawnpore. 
G. S. Pathak for the applicant. | 

M. Woliullab (Assistant Government Advocate) for the 


Crown. 
The following judgment was delivered by 


Belpel, J. BajPal, J.—Hori Lal was convicted by a Magistrate of the 
first class under Section 411 of the Indian Penal Code. His con- 
viction was confirmed in appeal by the learned Sessions Judge. 
Hori Lal was tried along with two other persons, namely, Thakur 
Prasad and Gajadhar. The two latter were tried for an offence 
under Section 379 of the Indian Penal Code whereas Hori Jal 
was tried for an offence under Section 411 of the Indian Penal 
Code. The facts appear to be that certain rods belonging to the 
Singh Engineering Company were loaded on a thela and were to be 
sent to the railway. While they were lying outside the premises 

*Cr, Rey. 488 of 1933 
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of the company 25 of the rods on the thela disappeared and three 
of them were found on a patri in Bansmandi. The contractor and 
other servants of the company were investigating into the matter 
when they saw Gajadhar and Thakur Prasad trying to remove the 
three rods from the patri at Bansmandi. Thakur Prasad, who is 
only a boy of 12 years, was arrested on the spot, but Gajadbar made 
good his escape and ‘while Thakur Prasad was being taken he saw 
Gajadhar and pointed him out to the persons who were escorting 
Thakur Prasad. Gajadhar was also arrested and ultimately, on the 
information of Thakur Prasad, the house of one Hori Lal was 
searched and 22 iron rods of which 21 have been proved to belong 
to the Singh Engineering Company were epee from his house. 
The learned Magistrate by a curious reasoning which was not 
acceptable to the judge and which is not nee ip to me acquitted 
Thakur Prasad and Gajadhar Prasad of an offence under Section 
379 of the Indian Penal Code. He has, however, convicted Hori 
Lal under Section 411 of the Indian Penal Code. 

In revision it is contended before me that the courts below 
misdirected themselves on a question of law and as such the con- 
viction recorded by them is not maintainable. It is argued that 
it is the duty of the prosecution in Section 411 of the Indian Penal 
Code to prove that the accused dishonestly received or retained 
stolen property knowing or having reason to believe the same to be 
stolen property. ‘The prosecution, therefore, has got to prove (1) 
that the property was stolen, (2) that it was received or retained 
by the accused and (3) that the accused knew or had reason to 
believe the property to be stolen. It is further contended that 
there is no such thing as shifting of the burden of proof from the 
prosecution to the accused in a criminal case. It has been held by 
their Lordships of the Privy Council in Basil Ranger Lewrence 
v. King’ that 

It is an essential principle of criminal law in English Jurisprudence 
that a criminal charge has got to be established by the prosecution 
beyond reasonable doubt. 

It was held in Hatim Mandal v. King-Emperor* that 

In a criminal case the onus is on the prosecution to prove beyond 
reasonable doubt the guilt of the accused. The onus never 


changes. 
This is almost elementary and this view has been consistently 
rae by all the courts. Now the prosecution may prove the 
three ingredients mentioned by me above either by positive evi- 
dence or by certain presumptions. Section 114 of Evidence 
Act and specially illustration (a) to that section of a pre- 
sumption. It is said that the court may presume that 2 man who 
is in possession of stolen goods soon after the theft is either the 
thief or has received the goods knowing them to be stolen unless 


be can account for his possession. It is argued on behalf of the 
11933 A. L. J. 1025 124 C. W. N. 619 
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Crown that the courts below acting upon this presumption have 
convicted the accused and that they were perfectly justified in 
doing so. What this illustration means is that in the circums- 
tances mentioned therein, the court may draw a presumption and 
may act upon it if the accused cannot account for his possession, 
but this illustration does not mean that the burden of proof is 
shifted on the accused. The judgment, of the court of first ins- 
tance is not very satisfactory but even that court while drawing 
the presumption made certain observations which are not quite 
intelligible and to which exception might be taken by the accused. 
The property was undoubtedly stolen on April 11, 1932, and- it 
was recovered from the house of the accused on the succeeding day 
and, therefore, if the accused could not account for his possession 
the court could presume guilty knowledge. It is the case of the 
accused that he bought the goods from Gajadhar and he has pro- 
duced gvidence in support of his defence. The court of first ins- 
tance says that | 
if it really was Gajadhar who brought them, he should have been 
. suspicious of him. 

- Now: it does not appear why the accused should have been 
suspicious if the goods were brought by Gajadhar. More serious 
objection can, however, be taken to the judgment of the lower 

appellate court who says that ‘ 
there can be no doubt that the finding of chese rods so soon after 
the theft at appellant’s godown threw the burden of proving his 

bona fides in respect of them on the appellant. 

This is the mischief into which the learned Sessions Judge has 


allea maiek as he thinks that in a ernnunal cas che burden i 


in some cases shifted to the accused. He then goes on to say that 
the oral testimony on behalf of the accused is not very reliable. 
When Section 114 and Illustration (a) of the section speaks of the 
court’s power to draw a presumption and act upon it, it says that 
that. presumption can be drawn unless the accused can account 
for his possession. Ghosh, J. in Bhutnath Mandal v. Emperor’ 
held 
that this does not mean that the accused must prove affirmatively 
that he came by the goods innocently. It is sufficient if he can 
give an explanation which may raise doubt in the mind of the 
court as to the guilt of the accused. 
Lord Williams, J. in a separate judgment said that 
if he (the accused) gives any explanation which in the opinion 
sf PE dey E erties alt hen E ae anc 
believe it then the Crown cannot rely upon the presumption, and 
must prove the guilt of the accused just as in any other criminal 


case. 

This is a view of law with which I agree. Now in the pre- 

sent case the courts below were in error in thinking that when 
"A. L R 1931 Cal 617 
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the distance of time between the theft and -the recovery of the 
stolen property from the possession ‘of the accused is short then the 
burden 'shifts on the accused to prove affirmatively that he came 


by the possession of the property in an innocent manner. This ©- 


is clear from the fact that the lower appellate court says that the 
burden of proving his bona fides was thrown on the accused and 
that the oral testimony was not very reliable. The evidence pro- 
duced by the accused is fairly satisfactory. ; 

I have, therefore, come to the conclusion that the findings 
recorded by the courts below are vitiated by the fact that they 
did not appreciate clearly the law applicable to this case, and for 
this reason I allow this application, set aside the conviction and the 
sentence of the applicant and direct that he need not surrender to 
his bail. 

) Application allowed 


ABDUL SAMAD KHAN (Pleintiff) 
Versus 
ANJUMAN ISLAMIA, GORAKHPUR AND ANOTHER 
(Defendants) * 

Court Fees Act, Sec. 5 end Rule 11, Chapter III of the High Court Rules 
—Taxing officers decision must be on the merits—Deficiency ht 
court-fee not made good in terms of Stomp Reporter's report—No 
order of taxing officer on the merits—Appeal put up before Court 
for dismissal—W bether High Court empowered to consider question 
of cowrt-fee. 

Sec. 5 of the Court Fees Act contemplates a decision of the Tax- 
ing Officer on the merits of the question. Where the Taxing 
Officer declines to entertain the question and to decide it, his 
order cannot be considered to be one under Sec. $, so as to operate 
as a ber to the question of court-fee being considered by the 
Court et the stage when the question is whether the appeal should 
be dismissed for non-payment of court-fee in terms of the Stamp 
Reporter’s report. 

Rule 11, Chapter II, of the Hegh Court Rules, which provides 
that the Stamp Reporter’s report should be contested within three 
weeks of its being shown to the advocate and in default the accu- 
racy of the rt is not liable to be subsequently contested, can- 
not prevent Court from entering into the question of the 
sufficiency of the court-fee. | — 

Where the suit is for a declaration that a deed of gift executed by. 
a certain person in favour of the defendant is ille and ineffectual 
as against the plaintiff and that the defendant has no right to 
interfere with the possession of the plaintiff, and the plaintiff paid 


*Stamp Report in’S. A. 989 of 1931 
193 





1538 | HIGH COURT 11933] 


NIAMATULLAH, J.—This case has been laid before us for 
orders on the plaintiff-appellant failing to make good an alleged 
deficiency in the court-fees paid by him on the plaint in the trial 
court, on his memorandum of appeal in lower appellate court and 

a on his memorandum of appeal presented in-this Court. 
The suit was for a declaration that a 
deed of gift or endowment, dated October 14, 1925, apparently 
executed by Mirza Wazir Ali Beg in favour of defendant No. 1 
in respect of the house . .  . is illegal and ineffectual as 
against the plaintiff and that the defendants have no right to 
interfere with the possession of the plaintiff. 

A court-fee of Rs. 20 was paid in the trial court, as the 
relief sought was supposed to involve two declarations. The 
suit was valued at Rs. 2,000. No question as to court-fee 
arose in the trial court. The suit was dismissed on the merits. 

' An appeal to the lower appellate court was also dismissed. In 
that court also a fee of Rs. 20 was paid and no question re- 
garding its sufficiency was raised. A second ap was filed 
in this Court as far back as July 6, 1931, on a court-fee of Rs. 
20. No objection seems to have been taken to the sufficiency 
of the court-fee till comparatively recently, when the stam 
reporter made a note on November 4, 1932, after the paper Fook 
was ready, that sd valorem court-fee should have been paid on the 
plaint, on the memorandum of appeal in the lower appellate court 
and on the memorandum of appeal in this Court. According to 
him there was a total deficiency of Rs. 315 after making allowance 
for the Rs. 20 paid in each of the three courts. The Stamp Repor- 
ter’s report was shown to Mr. Haribans Sahai, advocate of the 
appellant, on November 8, 1932, when he affixed his signature in 
token of having seen the report. Under Rule 11, Chapter I, of 
the Rules of this Court, the stamp reporter’s report should be con- 
tested within three weeks, and in default the atcuracy of the report 
is not liable to be subsequently contested., If the rt had been 
contested within the aforesaid time, the case would have been laid 
before the Taxing Officer, whose decision would have been final 
under Section 5, Court Fees Act. It is open to question whether the 
Taxing Officer’s decision is final so far as court-fee payable on the 
memorandum of appeal in this Court is concerned or is equally so 
in respect of the court-fee payable in the trial court and in the lower 


am ` beld, that the plaintiff claimed no more than a declaration and 
— sufficient court-fee was paid by him in all the three courts. Sri 
ies Krishna Chandra vy. M Prasad, [1933] A. L. J. 673 relied 
ARDDL SAMAD E: 

KHan STAMP REPORT. 

Ausouan .  Haribans Sabai and Jawahar Lal for the appellant. ~ 

þaga The respondents were not represented. 

Niemst- The judgment of the Court was delivered by i 

J 
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T O In the view of the case we are inclined to take,  Gwit 
is question does not fall to be decided. a 
By an order, dated December 7, 1932, passed by a learned 
single Judge of this Court, three months’ time was slowed to the Anput Saman 
appellant to make good the deficiency. Two months’ further time 
was allowed on March 8, 1933, but no payment was made. On Awytusn 
March 30, 1933, Mr. Jawahar Lal, another advocate, made an appli- Imaw 
cation pointing out that the Stamp Reporter’s view as regards the  Niswsi- 
court-fee payable in the case was erroneous. It is significant that leb, J. 
this application was not made by Mr. Haribans Sahai, who had 
affixed his signature to the report of the Stamp Reporter on Novem- 
ber 8, 1932, though it was Mr. Haribans Sahai who appeared before 
us to argue the case. It may be that the application was made by 
Mr. Jawahar Lal, and not by Mr. Haribans Sahai, in view of the 
language of Rule 11, Chapter II, of the Rules of this Court, which + 
provides that | i 
If such note (note of dissent by the advocate on the Stamp 
Reporter’s report) is not made wsthiri such time (three weeks), 
it shall not be open to sich advocate or attorney to dispute the 
accuracy of the report. 
The phraseology of the rule makes it arguable that the disabi- 
lity imposed by the rule applies to the “Advocate or attorney” who 
had received notice of the Stamp Reporter’s report and omitted to 
question it within three weeks and that it does not prevent the 
litigant himself or any other advocate from ed question- 
ing it. It is needless to say that such was never the intention of the 
framers of the rule, though the rule as it stands lends countenance 
to that contention. On this point again, we do not propose to ex- 
press any decisive opinion, as the case can bė disposed of on broader 
grounds. On Mr..Jawahar Lal’s application above referred to the 
Taxing Officer (the Registrar of this Court), referring to the vari- 
ous extensions of time granted by the Court, recorded an order 
declining “to enter into the merits of the objection.” The defici- 
ency in the court-fee not having been made good in terms of the 
Stamp Reporter’s report, the case was laid before us for orders. If 
we hold, and if it is permissible for us to hold, that the court-fee 
paid on the memorandum of appeal in this court was insufficient, 
the appeal is to be rejected, unless we grant a further exterision. 
But two questions arise for our consideration :— 
(1) Whether it is open to us to rule, contrary to the report 
of the Stamp Reporter, that the court-fee paid by the plaintiff- 
appellant was sufficient; and 
! (2) Whether the court-fee paid by the plaintiff-appellant 
in the three courts, specially on his memorandum of appeal in this 
court, was, in fact, sufficient. - 
We assume, for the purposes of this case, that it is not open to 
the appellant or any of his advocate to question the accuracy of the 
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report of the Stamp Reporter in view of Rule 11, Chapter II, of the 
Rules of this Court. There is, however, no rule of law which pre- 
vents the Court from over-ruling the view expressed by the Stamp 


Asour Samad Reporter. Rule 11, Chapter II, of the Rules of this Court operates 


Y. 
ANJUMAN 


as a bar against the appellant, but it cannot prevent the Court from 
entering into the question of the sufficiency of the court-fee. If 2 
difference of opinion had arisen between the appellant’s advocate 
and the Stamp Reporter, when the latter recorded his note on 
November 4, 1932, and the matter had been laid before the Taxing 
Officer, whose decision is final under Section 5 of the Court Fees 
Act, the position would have been different. The Taxing Officer’s 
decision, at any rate, regarding the court-fee paid in this Court, 
would have been final. This has been held in a number of cases, 
see, for example, Balkaran Rei v. Gobind Nath! and Kunwar Karan 
Singh v. Gopal Raf. In the case before us, however, no occasion 
arose for the Taxing Officer to decide the question on its merits, 
and there is no “decision thereon” by the Taxing Officer before us. 
The Taxing Officer’s order of April 20, 1933, above referred to, 
cannot be considered to be a decision under Section 5, Court Fees 
Act, as he expressly declined to enter into the merits of the objec- 
tion. We entertain no doubt that Section 5, Court Fees Act con- 
templates a decision of the Taxing Officer on the merits of the ques- 
tion. It provides that 

on a difference arising between the officer whose duty it is to see 

that any fee is paid under this chapter, and any suitor or attorney, 

as to the necessity of paying a fee oc the amount thereof, the 

question shall '  . be referred to the Taxing Officer, 

whose decision thereon shall be final 

Where the Taxing Officer declines to entertain the question 

arid to decide it, his order cannot be considered to be one under 
Section 5, so as to operate as a bar to the question of court-fee being 
considered by the Court. For these reasons we are of opinion that 
it is open to us to decide for ourselves whether the Stamp Reporter’s 
report on the question of court-fee was correct. 
_ On the second question we have no doubt that. the Stamp 
Reporter’s view is erroneous. He professed to act on the Full 
Bench decision in Kalu Ram v. Babu Lal®, which was a case in 
which the plaintiff had claimed a declaration and also cancellation 
of an instrument under Section 39, Specific Relief Act. It was 
held that the relief of cancellation was a consequential relief and, 


- therefore, the suit should not be regarded as one for declaration 


only. In those circumstances, ad valorem court-fee was held to be 
payable. The question came up for consideration before a Divi-- 
sion Bench, of which one of us was a member, Lakshmi Narain Rai 
v. Dip Narain Rai*, and it was pointed out that, where the plain- 
1iff deliberately seeks the relief of declaration with no consequential 
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relief, such as the cancellation of an instrument, ad valorem: court- 
fee is not payable. The same view was taken in a still later case, 
Sri Krishna Chandra v. Mahabir Prasad®, in which a Full Bench of 
this Court held that | 

Where the plaintiff merely asked for a declaration that the pre- 


_yious decree was not in any way binding on him and was alto- ` 4 


ec void and ineffectual, the suit was one for obtaining a dec- 
: tory decree only and fell under Article 17 (#i) of the Second 
Schedule of the Court Fees Act, and the court-fee of Rs. 10 paid 

by him was sufficient. 

In the case before us, the plaintiff claimed no more than a 
declaration. If he might and ought to have claimed any further or 
consequential relief and has omitted to do so, he may have offended 
against the provisions of Section 42 of the Specific Relief Act; 
but for all purposes of the Court Fees Act we have to consider mere- 
ly the relief actually claimed by the plaintiff and not the relief 
which:he ought to have claimed. The Stamp Reporter did not 
notice this distinction, and it is to be regre that Mr. Haribans 
Sahai also overlooked this aspect of the case. It was not till the 
subsequent decisions above referred to gave prominence to the dis- 
tinction, that the-appellant thought of contesting the Stamp Report- 
er’s report. This was, however, done after the expiry of the three 
weeks allowed under Rule 11, Chapter ID, of the Rules of this 
Court. As already pointed out, it is not open to the appellant, or 
his advocate, to question the accuracy of the Stamp Reporter’s 
report; but there’ is nothing to prevent this Court from £ 
appropriate orders at this stage, when the question is whether the 
appeal should be dismissed for non-payment of court-fee interms 
of the Stamp Reporter’s report. As, in our opinion, sufficient 
court-fee was paid by the plaintiff in all the three courts, there is 
no deficiency to be made good and his appeal cannot be rejected. 
In this view, the appeal as also the plaint and the memorandum of 
appeal in the lower appellate court are declared to be sufficiently 
stamped. ‘The appeal shall be fixed for hearing on the merits, ~ - 

| [1933] AL. J. 673. . : 
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_ GANESHI LAL AND OTHERS (Pleintiffs) 

; _versis | ae ad 
ANWAR KHAN MAHBOOB Co. (Defendant)* | 
Specific Relief Act, Sec. 42—Complaint in Criminal Court for infringe: 
ment of trade merk—Subsequent civil suit for declaration’ -t 

complainant bad no exclusive right to use of trade mark——W bedtber 
declaration should be granted. i feo Das 
The defendant’ claiméd co be exclusively entitled to-use ‘Chard 

Tara’ marks on biris (cigarettes) manufactured by him -and 

` ,. lodged a complaint against the. plaintiffs; in the Criminal Court 
meee Spe 116) ob TIS ass a Se ee 
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under Secs. 482 and 486 J. P. C. for infringing bis trade mark. 
Thereupon the plaintiffs instituted the present suit for a declara- 
tion that they were entitled to use the aforesaid trade mark and 
the defendant was not entitled to refrain them from using the 
same. The criminal proceedings were not stayed and the crimi- 
nal case ultimately ended in acquittal. The trade mark was be- 
ing used by several other persons, but the plaintiff’s suit was not 
framed under Or. 1, R. 8 C. P. C. Held, that in these circums- 
tances the declaratory relief claimed by the plaintiffs should be 
refused regardless of the merits of the case. 

Per NIAMATULLAH, J.—Where the defendant claims, falsely 
according to the plaintiff, an exclusive right to use a certain trade 
mark, to the detriment of the plaintiff in common with others, 
who may be incHned to use it, a suit for a declaration that the 
defendant does not poasess such right is maintainable. 

Mobommad Abdul Kader v. Finley, Fleming end Co., L L. R. 
6 Rang. 291 referred to. 

SECOND APPEAL from a decree of Mauxvi S. Nawas Hasan, 
Subordinate Judge of Aligarh, reversing a decree of Basu YuDHISH- 
TRA SINGH, Munsif, 


P. L. Banerji for the appellants. 

K. N. Katju, S. K. Der, Mukbter Abmad and Abdul Khalik 
for the respondents. 

The following judgments were delivered:— : 

RACHHPAL SINGH, J.—This is a second appeal by the plaintiff- 
appellants arising out of a suit for a declaration.to the effect that 
ie plaintiffs are entitled to use “Chand Tara” mark on biris (ciga- 
rettes) manufactured by them and the defendant was not en- 
titled to refrain them from using this trade mark. They also 
claimed to recover Rs. 200 as damages. 

The suit was decreed by the first court. The defendant pre- 
ferred an appeal to the court of the Subordinate Judge. He allow- 
ed the appeal and dismissed the suit of the plaintiffs. The plaintiffs 
have come up to this Court in second appeal. 

The plaintiffs carry on business of manufacturing ‘Biris’ at 
Sihora in the Jubbulpur district. They have an agency in Aligarh 
district for the sale of these ‘biris’. Their ‘bir? packets bear the 
trade mark of “Chand Tara”, that is crescent and star. The lower 
appellate, court has found that the firm of the plaintiffs started 
their business some time in 1927 and since they have been using 
the. above mentioned trade mark. ‘The defendant has also been 
manufacturing ‘Biri? at Jubbulpur since at least 1919. Their 
packets also bear the trade mark of “Chand Tara”. The learned 
Subordinate Judge has also fourd it established that there are in 


` the market, at least one dozen brands of biris bearing “Chand Tara” 


trade mark. 
The defendant claimed to be exclusively entitled to use the 
aforesaid trade mark and lodged a complaint against the plaintiffs in 


t 
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the court of the City Magistrate of Lucknow under Sections 482 and Cy 
486 of the Indian Penal Code for infringing their trade mark. 
Thereupon, the plaintiffs instituted the present suit for declara- 
tion and damages against the defendant. - Ganesan LaL 
The principal question for our consideration is whether the s 0 Krax 
plaintiffs are entitled to the declaration claimed by them in these Marmoos 
terms:— “The court may be pleased to declare that the plain- © 
tiffs have got the right to use the trade mark and design ‘A’ and Rechhpel 
that the defendants have no right to restrain the plaintiffs using “ssb, J. 
the same”. 
I am of opinion that the court should not grant, in the exer- 
cise of its discretion, the declaration prayed for. Section 42 of 
the Indian Specific Relief Act provides that any person entitled to 
any legal character, or to any right as to any property may insti- 
tute a suit against any person denying or interested to deny his 
title to such character or right. Now, what do the plaintiffs ask? 
They ask that the Court should declare that they have the right 
to the use of the trade mark of “Chand Tara”. In the plaint 
there is no suggestion, and no such case has been made out, that 
the right to the use of the aforesaid trade mark is the “exclusive 
right of property” which they have acquired to the exclusion of 
every one else. .The plaintiffs say that they use the trade mark 
of “Chand Tara” on their ‘biri packets’. They are entitled to use 
this trade mark. so long as they do not infringe the rights of others. 
There is no necessity for them to get a declaration that they have 
the right to the use of any particular trade mark. In India, under 
the law as it stands now, every one has the right to use any kind 
of trade mark he likes so long as he does not infringe the right 
of others already acquired. The second prayer of the plaintiffs 
is that it be declared that the defendants have no right to restrain 
them from using the abovementioned trade mark. This implies that 
the defendant has no right to the trade mark which would be in- 
fringed by the defendant using the same. In my opinion, a dec- 
laration of this kind should not be granted. In a Burma case in 
which the facts were very similar to the one before this Court, 
Mobemmad Abdul Kader v. Finley Fleming and Co’., Chari, J. 
made the following observations with which I entirely agree: — 
It is for person whose trade mark is infringed to complain 
of the infringement. Such a person has two remedies open aa tes 
He can file a complaint in criminal court, or he can get an in- 
junction from a civil court. He may choose the former remedy 
as being the more expeditious. Whatever his reasons be, 
egestas e rome [Fe 
to have infringed on his rights to dictate to the owner or pro- 
prietor of the trade mark what remedy he shall seek. In a case of 
a private prosecution in which a civil or quasi-civil. right is 
involved, a Magistrate, naturally and properly, is bound to stay 
17 L. R. 6 Rang. 291 


15-44 


HIGH ‘COURT | [1933] 


bus hands tll a cavil suit in which the same right is in question 
is adjudicated upon. The judgment of the civil court, whether 
binding or not, can always be tendered ın evidence in the crimi- 
nal case. The result of entertaining a suit of this description in 
which an extraordinary negative declaration is sought will be 
to render the provisons of the Indian Penal Code nugatory and 


" prevent the owners of the trade marks from seeking relief in any 


but 2 civil court. Where the aggrieved party files a complaint 
before 2 Magistrate his opponent, by the simple expedient of a 
declaratory suit and at the trefling expense of ten rupees, can drag 
him out of the criminal court to the civil court. 


These remarks are applicable to the case before us. In suits 


brought to obtain declarations under Section 42 of the Indian Spe- 


Niemat- 
ulleb, J. 


cific Relief Act, it is discretionary with the court to grant or refuse 
the relief and in every case the court will consider whether the 
relief should be granted having regard to the circumstances of each 
case. In the present case the plaintiffs ask for a sort of a negative 
declaration. {t is not their case that they have an exclusive right 
to the use ofthe trade mark in question and that the defendants 
have infringed that “property right” of theirs. As no right of 
the plaintiffs has been infringed by the defendants, the plaintiffs 
should not have the declaration claimed by them. It should be 
distinctly understood that I express no opinion on the rights of 
the parties as regards the use of the trade mark in question. 

- The plaintiff also claimed to recover Rs. 200 as damages. In 
my opinion, the claim for damages was entirely misconceived. 
The defendants lodged a complaint against the plaintiffs under 
Sections 482 and 486 of the Jndian Penal Code against the plain- 
tiffs for infringing their exclusive trade mark. In connection with 
that complaint a sub-inspector visited the plaintiffs’ premises at 
Aligarh and seized 20 labels containing the “Chand Tara” emblem. 
In my opinion, this does not give any right to the plaintiffs to re- 
cover damages from the defendants. The sub-inspector simply 
carried out the orders of the court and it is difficult to see how any 
damages can be claimed from the defendants. 

For the reasons given above I dismiss the appeal with costs of 
the defendants in all the three courts. 


NIAMATULLAH, J.—I agree with the conclusions arrived at 


by- my learned brother, namely, that the court should not, in the 
exercise of its ee grant the declaratory relief claimed 
by the plaintiffs. I desire, however, to make it clear that it is in 
the p 
that sie declaratory relief should be withheld. 

. My learned brother has detailed the circumstances in which 
the plaintiff instituted this declaratory suit. It is clear ‘that his 
object was to influence the decision of the criminal case brought 


circumstances of this case that I concur in the view 


against him by the defendant. It is equally clear that, according 


to the plaintiffs, no one hasany right to the use of the trade mark 


A. L J. R HIGH COURT 1545 


in question but that the defendant claims an exclusive right to use Cra 
it. In other words, the defendant denies-the right of the plain- — 
tuffs and every one else to use that trade mark. It is common 
ground that, besides the plaintiffs, there are others who are actually Garana LaL 
infringing the defendant’s alleged right to use the trade mark suwa Kaan 
to the exclusion of every one else. In the state of the pleadings Marmoos 
arjsing from the necessities of a case framed as this one is, the plain- ik 
tiffs are inviting the defendant to establish in the civil court the  Njswst- 
right which he Ga defendant) claims and after merely filing the  .ulleb, J. 
plaint and thereby challenging the defendant’s right they adopt 
a defensive role. Cases sometimes arise in which the plaintiff does 
not so much desire to establish a positive right in himself but calls 
upon the defendant to establish age ight set up by him which, if 
assumed to exist, would, affect the plaintiffs right. Ordinarily 
there can be no objection to a plaintiff seeking a declaration which 
negatives the defendant’s right and in so doing affirms some right 
claimed by the plaintiff. Suits for a declaration that the defen- 
dant is not the adopted son of another whose heit, in the absence 
of adoption, the plaintiff admittedly is, or that the defendant is 
not the owner of the land of which the plaintiff is a tenant, are 
familiar instances of negative declarations which a court may well 
grant. In such cases a cloud is removed from the plaintiff's own 
title when the defendant’s alleged right is negatived. 
The position is not, in my opinion, materially different where 
the right claimed by the defendant adversely affects the plaintiff’s 
position in common with that of others similarly situated. I see 
no reason why, it if is otherwise maintainable, a suit for a declara- 
tion that the defendant does not possess the right which he asserts 
cannot lie. Where the effect of negativing a right claimed by the 
defendant is to directly or indirectly affirm a right claimed by 
the plaintiff in common with others, a suit for declaration that 
the defendant does not possess such right is, in my opinion, main- 
tainable. However the relief may be worded, the test is always 
the same, namely, whether the right claimed by the defendant im- 
plies a denial of the plaintiff’s “right as to any property” or to 
some legal character. 
If the defendant has the monopoly of the use of the trade 
mark in question, the plaintiff or any one else cannot use it for 
advertising his own goods by adopting the same trade mark. In- 
deed, in that case, using such a trade mark may amount to an 
offence. Where goods bearing a certain trade mark find a better 
market than otherwise, the right to use it is a profitable -right. 
There can be no doubt that the monopoly enjoyed by the pro- 
prietor of a trade mark is “right to property” in view of the gain 
which accrues from the use of it. The liberty to use the same 
trade mark is equally a “right to property” for the same reason, 
namely, that its use results in gain, the goods finding better market, , 
194 
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Ci and therefore more profit, though not to the same extent as in case 
—,, of a person having an exclusive right to use it. Cases are easily 
conceivable in which no one has the monopoly of using a particular 
Garas Lat trade mark, for instance, where the original proprietor has aban- 
Anwas Kuan doned his exclusive right to use it. If, therefore, the defendant 
Maxmoon claims, falsely according to the plaintiff, an exclusive right to use 

a certain trade mark, to the detriment of the plaintiff in commgn 

Nismat- With others, who may be inclined to use it and make some profit 

| mlb, Je through it, even though it may be only for a short time. Sooner 
or later the customers are likely to discover that the trade mark 

affords no guarantee as regards a particular make. A person may 

in good faith believe that he is at liberty to use a certain trade mark 

and yet does not wish to run the risk of facing a criminal trial 

with all the inconvenience and expense involved in it. Before 
embarking on any extensive use of the trade mark in question, 

which may entail expenditure, he may have the defendant’s pretend- 

ed right examined in a court of law with a view to ascertaining 

his own position. ‘The court may, if the ends of justice so re- 

quire, make a declaration whether the defendant has the right 

claimed by him, which carries with it an implication for or against 

the plaintiffs liberty to use the same trade mark. At the same 

time, the relief of declaration being in the discretion of the court, 

it may, in certain circumstance, refuse to grant it, even though it 

may be assumed that the defendant has no right. The suit may 

be dismissed on presentation of the plaint or after contest. It is, 

however, of importance to distinguish between a case which is not 
maintainable at all and one in which the court shoyld not, in the 

exercise of its discretion, grant the relief prayed for by the plain- 

For the reasons discussed above, I am unable to subscribe to 
the broad view expressed by Chari, J. in Mobemmad Abdul Kader 
v. Finlay, Fleming and Co.? that such a suit is not maintainable . 
at all. But I am in agreement with him and with my learned 
brother that, in the circumstances like those of this case, the court 
should not grant the relief claimed by the plaintiffs, 

It was alleged in the plaint that the defendant had no exclu- 
sive right to use “Chand Tara” as his trade mark, but that he 
claimed to have it and was prosecuting the plaintiffs for an offence 

~ under Sections 482 and 486 Indian Penal Code. ‘The date on 
which the plaintiff’s cause of action accrued was given in the plaint 
as the date on which the defendant filed his complaint in the cri- 
ad court. The object obviously was to have the criminal pro- 
ceedings stayed pending the civil suit. This object was not, 
however, attained. The criminal case ended in conviction before 
the trying Magistrate, but in acquittal on revision before the Chief 


Court of Lucknow. It is common ground that the trade mark 
"L L R. 6 Rang. 291 
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in dispute is being used by several other persons besides the parties Cmn 
to this case. The defendant is claiming a right against every one = ,,, 
else. The plaintiff's suit is not one framed under Order I, Rule —_— 
8. of the Civil Procedure Code. Any judgment on the merits of Gans Lat 
the case will bind only the parties to this case, though the defen- anwas Kuan 
dant will have to establish his right whether his adversaries are only = Maxnoon 
the plaintiffs or all those interested in the controversy. The im- 
mediate necessity which led the plaintiffs to institute the suit nO Nismat- 
longer exists. It is fair to leave the defendant to choose his own = *//ab, J. 
time and convenience for establishing his alleged right. He should 

have the liberty to implead as many persons in the suit as, accor- 

ding to him, deny or are interested in denying his alleged right. 

In all these circumstances, I concur with my learned brother in 
holding that the declaratory relief, claimed by the plaintiffs, should 

be refused regardless of the merits of the case. 


BABU SINGH anp oTHens (Defendants) 
versis 1933 
LAL KUER AnD oTHERS (Plaintiffs) * m= 
Hindu Lew—Joint femily—One member cannot dispose of bis interest by Arms 31 
will without the consent of other members—Parties agreeing to sp- surancam, 
bold will after testator’s desth—Will geve annuities and created Coj. 
a cherge on property—W bether compromise legal. Kuna, J. 
The Kerta of a joint Hindu family has no power to dispose 
of joint family property by will nor can he create a 
charge by will without che’ consent of the other members 
of the family. Where therefore the father after adopting a son 
executed a will under which he provided that ceftain . annuities 
should be paid out of the profits af the (joint family) property 
and shoul be a charge on specified immoveable property, beld, 
that such a bequest was in no way binding on the other members 
of the family or their representatives. But where in a suit insti- 
tuted by the legatees against the successors to the testator for 


ties mentioned therein. There was nothing in the suc- 
cessors agreeing by a fresh ise to create a charge or 
agreeing that the charge though previously created invalidly 
should thenceforward be continued, even though that charge was 
to remain subsisting for generations. Lekbmi Chend v. Anandi, 
24 A. L. J. 609; Rajab of Rawenad v. Sundara Pandiyasemi Tevor, 
I. L. R. 42 Mad. 581 relied on. 
*F, A. F. O. 80 of 1932 
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CyL FIRST APPEAL from an order of PaNprr RAGHUNATH PRASAD, 
1933. Subordinate Judge of Mainpuri. 
=a P. M. L. Verma for the appellants. 

ee RAR N. P. Asthana and B. N. Sabai for the respondents. 


LaL Kum The judgment of the Court was delivered by 


Sxleimen,C.J. SULAIMAN, C. J.—This is an appeal by some of the defendants 
arising from a suit to recover arrears of annuity as a charge on sorhe 
immovable property. 


It appears that one Himmat Singh had adopted a son, Ranjit 
Singh, and after the adoption he executed a registered will dated 
March 30, 1882, by which he provided that two of his daughters, 
Mst. Ganesh Kunwar and Mst. Lal Kunwar, should be maintained 
out of the profits of his property and they should be given Rs. 75 
a year as an annuity each. He further provided that a relation 
of his named Lalta Singh should get an annuity of Rs. 32 a year. 
He also specifically provided that these annuities should be a charge 
on immovable property consisting of a 10 biswas share in village 
Satahin Balippur. According to the finding of the lower appellate 
court Ranjit Singh does not appear to have challenged the will al- 
though it is suggested on behalf of the respondents that he died 
while still a minor. His heirs and transferees do not appear to 
have challenged the will. 


In 1911 a suit was instituted by some of the legatees and their 
representatives for recovery of the arrears of the annuities against 
the predecessors-in-title of the present defendants-appellants. It 
is now admitted before us that the appellants are legal represen- 
tatives of the defendants who were parties to that litigation. The 
plaintiffs in that suit had asked for the enforcement of the charge 
and the realisation of the amount of the arrears by sale of the pro- 
perty on which they alleged that there was a charge under the will. 
The defendants at first disputed the will but ultimately there was 
a compromise between the parties which was incorporated into 
the decree of the court. Under this compromise the parties agreed 
that the will in question should be declared to be proved with one 
exception, that the amounts of the annuities should be reduced 
from Rs. 75 to Rs. 25 each, so far as the daughters were concerned, 
and from Rs. 32 to Rs. 10 so far as Lalta Singh was concerned. 
There was a further agreement that in case certain lands which 
were fallow at the time were brought under cultivation the legatees 
would be entitled to get a half share in the rents. It is noteworthy 
that at that time Lal Kunwar and Ganesh Kunwar, the daughters 
of Himmat Singh, were the plaintiffs but the defendants were the 
reversionary heirs of Ranjit Singh deceased. 

The present suits have been filed by Lal Kunwar and the sons 
of Lalta Singh and by the sons of Ganesh Kunwar. Some of the 
defendants are transferees or heirs of the original defendants to 
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the suit of 1911. CIL 
The court below has held that the will was not void sb initio 
and it was open to Ranjit Singh to challenge it, but inasmuch as 
his heirs did not challenge it, on the other hand, they approved of Basu 7 Sx 
it in the suit of 1911, the will was quite valid. As regards the 
compromise decree the learned Judge is of opinion that it cannot 
operate as res judicata against the plaintiffe claim. He has there- Sxletmes, C. |. 
fore ts the suit. 
In appeal it is contended before us that the will of Himmat 
ee was void ab initio and was wholly inoperative and no rights 
it were validly created. No doubt it is stated in the 
will itself that the property disposed of was the ancestral pro- 
perty of Himmat Singh. It is also clear that at the time he made ' 
the testamentary disposition he had the adopted son, Ranjit Singh, 
alive who, from the date of adoption, acquired an interest as a co- 
parcener in the ancestral property. A member of a joint Hindu 
. family cannot, without the consent of the other members of the 
family, dispose of his interest by will. He has no such authority. 
As was observed by the learned Chief Justice in the Full Bench case 
of Lalita Prasad v. Sri Mabadeoji ‘Birajman Temple! the karta of a 
joint Hindu family has no power to make a bequest of the family 
property, whatever power he may have of making a gift inter vivos, 
because at the moment of his death his rights pass to the surviving 
members of the Hindu family and then is a conflict between 
the right of survivorship and the alleged right under the will, and 
the right of survivorship prevails. The other learned Judges 
concurred in this view. Their Lordships of the Privy Council in 
the case of Lakbmi Chand v. Anand? approved of the view 
expressed by the Madras High Court that: 
Its (the High Court’s) reasons for making distinction between 
a gift and a devise are that the coparcener’s power of alienation 
is founded on his cight to a partition; that that right dies with him, 
and that the tule of his co-sharers by survivorship vesting in them 
at the moment of his death, there remains nothing upon which 
the will can operate. 
But their Lordships pointed out that the case of a family 
arrangement contemporaneously made and acted upon by all the 
parties would be different and so would be the case where the other 
co-sharers of the Mitakshara joint family had given their consent. 
It is therefore clear that Himmat Singh had no authority to 
make a testamentary disposition of the family property and that 
such a bequest of his was in no way binding on the other members 
of the family or their cepresentatives. 
Their Lordships of the Privy Council have also drawn a dis- 
tinction between a case where there is a mere covenant for giving 
an annuity to descendants ration after generation and a case 
where a charge is created. In Rejab of Remnad vy. Sundera Pandi- 
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yasemi Tevor} their Lordships in dealing with the contention that 
the creation of a kind of perpetuity which the law did not allow or 
an attempt to create 2 permanent relation which was impossible 


Basu nioi of creation could not be upheld, remarked: 


Sulaiman, C. J, 


~ 


Whatever might be said about that, if this agreement lay in 
covenant, seeing that it lies in charge, there is no wage 
making it perpetual as long as there are lineal or collateral hei 
of the grantee and in our view the District Judge and Mr. Jus- 
tice Sheshagiri Ayyar in the High Court were right in holding 

. hat this is a charge. 

In that case also the charge had been created under a compro- 
mise of 1861 and a cight to allowance was given to lineal heirs of 
some of the persons named therein. Their Lordships did not hold 
that such a provision created by a charge in any way offended 
against the rule in perpetuity. | 

But as remarked above Himmat Singh had no authority to dis- 

of the joint family pro by will. It is equally clear that 
foal not create a charge by will. He had power, with the con- 
sent of the other members of the family, or in the case of a family 
settlement, to create a charge by q transfer ister vivos but he could 
not validly create a charge on the property to come into effect after 
his own interest had ceased and the successor got the estate by right 
of surviv oe and not as his heir. We must accordingly hold that 
under the will of Himmat Singh no valid charge was in ce created 
on this property, and that the will was therefore wholly inopera- 
tive against the heirs and future transferees. _ 

The next question is whether the position has been altered in 
view of the compromise of 1911. ‘The parties to the present suits 
are either the parties themselves or the representatives of those in 
the previous suit. There can be no doubt that the compromise 
decree is binding on both parties. 

At tha®time the estate of Himmat Singh had become vested 
in some of the defendants and it was open to them to create a 
fresh charge on that property even though that charge was to 
remain subsisting for generations. Their Lordships of the Privy 
Council in the case of Lekbmi Chand v. Anand? although holding 
that a will by a member of a joint Hindu family of his co--sharers’ 
interest was not a valid devise, held that where there had been a 
consent of the co-sharers an agreement for the devolution of the 
estate after the death of the co-sharers, though not in strict“accord- 
ance with the rules of Hindu law, was binding and operative. 
To such a case the cule laid down in Tagore v. Tagore’ prohibiting 
a bequest in favour of an unborn person would not apply and for 
the same reason the rule against a conditional grant of future 
interest in perpetuity in favour of persons unborn laid down in 
Chandi Churen Barua v. Sidheshwar? would be equally inapplic- 
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The next question is whether on a true interpretation of this 
compromise decree a fresh charge was intended to be created. 
The language is somewhat vague but we have no doubt in our 
minds that the parties intended to uphold the will in all its parti- 
culars with one modification as to the reduction in the amounts 
of annuities that were payable as already indicated above. At 


that time the, defendants were successors to Himmat Singh. If’ 


they wanted to take up the position that the will was unenforce- 
able against subsequent heirs and transferees they would not have 
entered into the compromise. By accepting the will and agreeing 
that it should be a they necessarily agreed that the char 
so created under the will for the annuities mentioned should 
continued and should be effective as against the properties men- 
tioned therein. We therefore think that there was nothing illegal 
in their agreeing by a fresh compromise to create such a char 
or agreeing that the charge though previously created invalidly 
should thenceforward be continued. . 

It has been found by the lower appellate court that the 
appellants before us had previous notice of this charge. The 
charge is therefore enforceable against them. The decree of the 


lower 7 eget court is right and the appeal is dismissed with 
costs. cross-objections are not pressed and are dismissed with 
costs. ; 
_ Appeal dismissed 
FULL BENCH 
MUHAMMAD ALI AND OTHERS 
VETSHS 
EMPEROR* 


Criminal Procedure Code, Secs. 164, 364 and 533, and Evidence Act, 
Secs. 24, 74 and 80—Confession-duly made but not duly recorded— 
When defect cen be cured—Confession not duly made—Wbether 
irrelevent—Certified copies of confessions—When admissible— 
n never ont of police custody—When confession of little 
weight. 

Where a confession has not been duly recorded (e. g. where the 
magistrate omits to record the questions and answers by means of 
which he has satisfied himself that the confession is voluntary) the 
erfor can be cured under Sec. 533 Cr. P. C. by calling evidence 
to prove that x has been duly made (i. e. in accordance with Secs. 
164 and 364) provided that the error has not injured the accused 
as to his defence on the merits. 

King-Emperor v. Shembbu, [1932] A. L. J. 162, K.-E. v. Patey 
Singh, [1931] A. L. J. 1000 and Nasir v. K.-E., [1932] A. L. J. 
1125 referred to. 
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Where the magistrate does not put questions to the person 
making the confession with a view to satisfy himself that it is 
voluntary, the confession is not duly made. But it is not neces- 
sarily irrelevant. The Court may satisfy itself that there was no 
inducement, threat or promise, and so fulfil the requirements of 
Sec. 24, Evidence Act. It may have to take evidence on this point. 

Certified copies of confessions by accused persons would be ad- 
missible under Sec. 74 of the Evidence Act as evidence to proye 
the act of the magistrate recording the confession. Where there 
are no irregularities and the statement was taken in accordance 
with haw, then under Sec. 80, Evidence Act, there would be a fur- 

i ther presumption that the circumstances under which it was stated 

. to have been taken were true. The copies would not be sufficient 

to prove the identity of the accused. 

A confession which bore neither the signature of the magistrate 
nor of the accused would be one not én strict accordance with the 

` provisions of Sec. 364, Cr. P. C. But the fact that it had been 

duly made by the accused can be proved by further evidence un- 
der Sec. 533, Cr. P. C., and except perhaps in cases which are not 
easily conceivable, the accused is not likely to be injured in his 
defence on che merits on account of such omission. 

Where the accused were taken straight to the magistrate from 
police custody and they were not given more than ten minutes 
before their confessions were recorded, beld, chat if the bench 
hearing the case bas reason to apprehend that the influence of the 
police was still continuing on the mind of the accused the con- 
fession would have little value. 

CRIMINAL APPEAL from an order of P. C. AGARWAL EsQ., 
Additional Sessions Judge of Meerut. 

The following is the Referring Order:— 

Youne and Coxzister, JJ.—Almost the sole corroboration of the 
approver’s evidence in this case is that of confessions made by the accused 
under Section 164 of the Criminal Procedure Code. Several points arise 
as to these confessions, one of which is of sufficient importance to be laid 
before a larger bench. This point is—what weight, if any, ought to be 
given a confession where the Magistrate has not put the necessary preli- 
minary questions? There is+a bench decision of this Court reponted in 
King-Emperor v. Shembbu, 1932 A. L. J. 162. The bench in that deci- 
sion decided that unless those questions were asked, there would be no 
material on which the High Court could decide whether the confession 
was made voluntarily or not. We are inclined to think chat there might, 
in certain cases, be enough evidence in the confession itself to satisfy the 
Court that che confession was voluntary. We would like this matter to 
be decided by a larger Bench. As the above point is going before a larger’ 
bench, we might also ask the larger bench to decide the following points:— 

2. What weight ought to be attached to a confession where the . 
accused had never been out of police custody? In this case the accused 
were taken straight to the Magistrate from police custody and they were 
not given apparently more than 10 minutes before their confessions were 
recorded. Under these circumstances can such statements be used as cor- 
roboration of the approver’s evidence? 
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3. The confessions before the court were ‘not in original. They“ 


fee a aca a Are such certified copies admissible in evi- 
ce? 

4. Some of the confessions bore neither the signature of the Magis- 
trate nor of the accused. What effect will this have upon the question of 
the value of the confessions as corroboration? Let these points be placed 
before the Hon’ble Chief Justice for the constitution of a larger bench. 

 Tribbuwan Nath Agha for the appellant. 

Mubommad Ismail (Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

SULALMAN, C. J.—Certain points in this case have been refer- 
red to the Full Bench by a Division Bench, of which one of us was 
a member, because in the opinion of the Bench certain observations 
made in another case of this Court were not correct. ‘The whole 
case has not been referred to us, and we are called upon only to 
answer the questions put. The expression of our opinion would 
then be a guide to the court in disposing of the case itself. 

It appears that in a criminal appeal the sole or main corrobora- 
tion of the approver’s evidence consisted of certain confessions said 
to have been made by the accused persons under Section 164 of the 
Criminal Procedure Code. It is in respect of these confessions that 
- the following questions have been formulated:— 

(1) What weight, if any, ought to be given to a confession 
where the Magistrate has not put the necessary preliminary ques- 
tions? 

(2) What weight ought to be attached to a confession where 
the accused had never been in police custody? 

(3) Are mere certified copies of confessions made before the 
court, when the originals are not produced, admissible in evidence? 

(4) Where some of the confessions bear neither the signa- 
ture of'the Magistrate nor of the accused, what effect would this 
have upon the question of the value of the confessions as corrobora- 
tion? 


Before answering these questions separately it would be con- 
venient to consider the provisions of the Indian Evidence Act and 
the Code of Criminal Procedure. It is obvious that the Evidence 
Act deals with the relevancy and admissibility of evidence whereas 
the Code of Criminal Procedure deals with procedure and the me- 
thod of recording confessions. Sections 24 to 30 of the Evidence 
Act deal specifically with the admissions of accused persons which 
are called confessions and they obviously control the general pro- 
visions contained in the preceding sections of the Indian Evidence 
Act. Confessions obtained by inducement, threat or promise be- 
come irrelevant in criminal proceedings under Section 24 and con- 
fessions made to police officers cannot be proved under Section 25. 
Section, 26 provides that no confession made by any person whilst 
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Camar ‘he is in the custody of a police officer shall be proved as against such 
933 Person, unless it be made in the immediate presence of a Magistrate. 
—— It is clear that the mere fact that a police officer is present at the 

Munad time or the accused is in custody of such police officer at such time 
oy would not make a confession inadmissible, if it was actually made 

Exrraor in the immediate presence of a Magistrate. Leaving out Sections 27 

Selda C] and 28 which deal with matters with which we are not concerned 
‘in this case there is Section 29 which provides that if such a con- 
fession is otherwise relevant then it does not become irrelevant mere- 
ly because, . the accused was not warned that he was 
not bound to make such confession, and that evidence of it might 
be given against him. It is therefore clear that so far as the mere 
admissibility of the confession is concerned the mere fact that the 
accused had not been warned that he was not bound to make such 
a confession before he made the confession would not be a fatal 
defect. 


Coming to the provisions of the Code of Criminal Procedure, 
Section 164 confers upon the Magistrate the power to record state- 
ments and confessions of accused persons, and it prescribes the man- 
ner in which such statements should be recorded: The confessions 
have to be recorded and signed by the Magistrate in the manner 

. provided in Section 364 and the Magistrate before recording such 
confession has to explain to the person making it that he is not 
bound to make a confession, and that if he does so it may be used as 
evidence against him; and the Magistrate is also enjoined not to 
record any such confession unless upon questioning the person 
making it he has reason to believe that it was made voluntarily. 
He is further required to make a memorandum at the foot of such 
a record certifying that he had explained to the accused that he was 
not bound to make a confession and that if he made a confession it 
might be used as evidence against him, and further that he believed 
that the confession had been voluntarily made and that 
it was taken in his presence and was read over to the person making 
it and admitted by him to be correct and contained a full and true 

$ account of the statement made by him. No doubt the provisions of 
this section are imperative and mandatory, and it is the duty of every 

Magistrate to follow these provisions strictly, and if he fails to do 

so he would be failing in the discharge of his duty. 


The Government have also issued certain instructions contain- 
ed in the Government Manual, Chapter XXXVI from Paragraphs 
851 to 853 (a) which have to be Allowed by Magistrates. It is by 
way of extra precaution that is necessary in such cases that Govern- 
ment have issued these instructions, and there is no doubt that it 
is essential that Magistrates should follow those directions strictly in 
order that the accused person making a statement should not be 
prejudiced in any way. This was emphasised by a Bench of this 
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Court in the case of King-Emperor v. Patey Singh’. 

But the question is what would be the result if the Magistrate 
unfortunately fails: to comply with the imperative provisions of 
Section 164. The Code of Criminal Procedure itself provides un- 
der Section 533 what is to happen if the court before which a coh- 
fession of an accused person is recorded fails to comply with the 
_ provisions of Sections 164 and 364. Section 364 of the Criminal 
Procedure Code prescribes the manner in which the examination of 
an accused person is to be recorded, the language in which it must 
be recorded, and the way in which the memorandum by the Magis- 
trate is to be appended. Sec. 533 provides that if any court before 
which a confession recorded under Section 164 or Section 364 is 
tendered in evidence finds that 

any of the provisions of either of stich sections have not been com- 
plied with by the Magistrates who recorded the statement, it shall 
take evidence that such person daly made the statement recorded. 

It further provides that f 

notwithstanding anything contained in Section 91 of the Indian 
Evidence Act such a statement shall be admitted if the error has 
not injured che accused as to his defence on the merits. 

The language of the section is perfectly clear, and it is intend- 
ed to cover every case in which any of the provisions of Sections 
164 or 364 have not been complied with. In all such cases the 
court before which the confession is tendered is bound to take evi- 
dence that such person had “duly made” the statement recorded. 
There is no'doubt that before the confession can be admitted under 
Section 533 and the irregularity cured the statement must have 
been “duly made”. But it is not necessary that it should have been 
duly recorded. The defect in recording a statement which had 
been duly made can be cured by calling further evidence to prove 
that it had been duly made. It may also be noted that this section 
is not in any way controlled by the provisions of Section 91 of the 
Evidence Act and therefore even if in a case where a statement is 
required by law to be reduced to the form of a document, and it 
has not been done, evidence can be given in proof of that statement. 
This would meet a case where, although Section 164 or Section 364 
requires that certain things should be recorded by a Magistrate and 
he has omitted to do so, the court can admit the statement by calling 
oral evidence to prove that the statement had in fact been ‘duly 
made’. But there is a safeguard in the section that a statement 
which has not been recorded in accordance with law cannot be taken 
in evidence if the error has injured the accused as to his defence on 
the merits. Cases of this kind may arise where the statement has 
been taken down in a language different from that in which the 
accused made his statement and which was not intelligible to him, 
or where only part of his statement had been recorded and not the 
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whole of it. 

This position is made further clear if we refer to Sections 74 
and 80 of the Indian Evidence Act. The record of a confesion 
recorded by a Magistrate is undoubtedly a record of an act of.a 
public officer done in the-discharge of his duty. That record, there- 
fore, is a public document within the meaning of Section 74 of the 
Indian Evidence Act. A certified copy of the record would there- 


‘fore be sufficient to prove it so far as the proof of the act of the 


Magistrate is concerned. But Section 80 requires that if a docu- 
ment purporting to be a statement or confession of any prisoner 
or accused person taken in accordance with lew and purporting to 
be signed by a Judge or Magistrate is produced before a court, the 
court shall presume that the document is genuine, that the state- 
ment, and circumstances under which it was taken are correct and 
that the statements purporting to be made by the persons signing 
them are true and that such statements or confessions were duly 
taken. But the presumption would not obviously arise if the state- 
ment or confession had not been “taken in accordance with law”. 
It would follow that if a statement or confession has been recorded 
in perfect compliance with all the provisions contained in Section 
164 and Section 364 of the Criminal Procedure Code, a certified 
copy of it would be admissible, although by way of precaution the 
court might well send for the original and satisfy itself that the copy 
is correct. But where the provisions of the law have not been com- 
plied with and the statement was not taken in accordance with law, 
there would be no presumption as to the correctness of the state- 
ment and as to the circumstances under which it was taken. ` 


It must also be pointed out that a mere production of a certi- 
fied copy of the statement would not be sufficient to prove the 
identity of the person who made it, or to prove for instance that 
the statement had in fact been voluntarily made, but there would 
be a presumption under Section 80 that it had been duly made if 
there were no irregularity. | 

In the case of King-Emperor v. Shbembbu’ the question was 
whether the confession made by a co-accused person could be used 
as evidence against another accused. The person who had made 
the confession had not directly incriminated himself, and the con- 
fession was not being used so much against him as against his co- 
accused. The Bench pointed out that certain safeguards had been 
provided for against errors and abuses in the matter of recording 
confessions under Section 164 of the Criminal Procedure Code, and 
observed: : 

Where there is nothing in the statement to show that besides the 
usual stereotyped questions any serious attempt has been made by 
the Magistrate to find whether che statement was voluntary or 
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otherwise, we should hesitate to accept his certificate at its face 

value. 
No doubt it is the imperative duty of the court to satisfy itself 
that the statement had been made voluntarily and that there had 
been no inducement or threat etc. If the learned Judges meant 
to lay down that as a rule of caution they would hesitate to accept 
the record of the statement if there was nothing else to show that 
the statement had been made voluntarily, it may be difficult to 
say that the observation is contrary to law; all the same the state- 
ment of the law is too widely put. The learned Judges, however, 
went on to quote in extenso a passage from a judgment of a Divi- 
sion Bench of the Chief Court of Oudh in re Prag v. King-Em- 
peror® in which emphasis had been laid on the rules contained in 
the Manual of Government Orders referred to above. In that 
case, however, there was some doubt as to whether the person 
recording the confession was understood by the prisoner to be a 
police officer and not a Magistrate, and accordingly the Bench 
doubted whether the statement was a voluntary confession. That 
is a distinguishing feature, but they went on to observe: 

It is only by recording those questions and answers prior to 
taking down the story of the accused that the Magistrate record- 
ing the confession furnishes data which enable the court of 
sessions, and the High Court or the Chief Court to arrive at the 
same conclusion as that to which the recording Magistrate has 
come as regards the voluntary nature of the confession. 

Without supplying chese data or materials it is impossible to 
form any estimate as to the voluntary nature of a confession. 

These observations were accepted by and met the concur- 
rence and approval of the Bench. of this Court. : 

In view of the provisions of the sections of the Code of Cri- 
minal Procedure, particularly those contained in Section 533 of 
the Criminal Procedure Code it is difficult to say that the omission 
to record questions and answers is a fatal defect, and it is only by 
recording such questions and answers that a confession can furnish 
data which enable the court to arrive at the conclusion as to the 
voluntary nature of the confession. It is equally difficult to hold 
that without supplying these data or materials it would always 
be “impossible” for the trial court to form an estimate as to the 
voluntary nature of such confession. The defect no doubt is a 
gross irregularity and it may in certain special cases injure the 
accused in his defence on the merits, but barring such cages such a 
defect is completely cured by the provisions of Section 533 of the 
Code of Criminal Procedure. It is open to a court to come to a 
conclusion from the internal evidence furnished by the state- 
ment itself or from other evidence that the statement had been 
voluntarily made, and the mere fact that there was an omission to 


record questions and answers would not debar the court from com- 
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ing to that conclusion, Nor can it be said that without these 
data or materials it is “impossible” for a court to arrive at the 
conclusion that the confession had been made voluntarily. Where, 
of course, the defect is not merely one of recording it in due form 
and in accordance with law but there is a defect that the state- 
ment was not duly made at all, the position would be different. 
It need hardly be added that the duty of the court to se that the 


‘confession had been made voluntarily is imperative. Nasir y. 


King-Em peror.* : 
Coming to the four questions put to us, the first question 
raises two subsidiary questions (1) whether any weight at all 


ought to be given to a confession where the Magistrate has not 


put the necessary preliminary questions and (2). if any, what 
weight. As regards the first part of it the question seems to 
be whether a confession, where the Magistrate has not recorded 
the necessary preliminary questions, is at all admissible in evidence. 
answer to that question must be in the affirmative provided 
the omission has not injured the accused in his defence on the 
merits. If there is no such apprehension or fear, then the defect 
is not a fatal defect, and the confession is admissible. 
: When the questions have not been recorded we have decided 
that the irregularity can be cured under Section 533, of the Crimi- 
nal Procedure Code. So far as the Evidence Act is concerned, it 
appears that the failure to put questions does not make the confes- 
sion irrelevant. It is only necessary that the Magistrate (court) 
should not believe that the confession was caused by inducement 
(Section 24}. Section $33 does not help for it only enables the 
court to take evidence to prove that the confession was “duly made”, 
Le., in accordance with Sections 164 and 364. But if the questions 
were not:put at all, the confession was not “duly made”. But it 
is not necessarily irrelevant. ‘The court may satisfy itself that there 
was no inducement etc. and so fulfil the requirements of Section 
24 of the Evidence Act. It may have to take evidence to satisfy it- 
self on this point. | 
As regards the question what weight should be attached to- 
it, that is a matter which is for the Bench disposing of the case to 
decide, for the question of weight varies with the circumstances and 
it is the cumulative effect of the entire evidence in the case which 
is to be taken into account. It is impossible to lay down any kard 
and fast tule as to what amount of weight should be attached -to 
such a confession in case it is legally admissible in evidence. 
Similarly as regards the second question the amount of weight 
to be attached to a confession where the accused had never been out 


` of police custody would depend on the circumstances of each parti- 
' cular case. Where there is reason to apprehend that the influence 


of the police is still continuing on the mind of the accused the con- 
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fession would have little weight. Where there is no such apprehen- 
sion it may have greater weight. But it is impossible to lay down 
any definite rule as to the amount of weight that can be attached 
to such confession. All that can be laid’ down is that such a con- 
fession is legally admissible in evidence. 

As regards the ¢hsrd question, certified copies of confessions 
ky accused persons would be admissible under Section 74 of the 

Evidence Act as evidence to prove the act of the Magistrate record- 
ing the confession. Where there are no- irregularities, and the 
statement was taken in accordance with law, then under Section 
80 of the Evidence Act there would be a further presumption that 
the circumstances under which it was stated to have been taken 
were true, but there would be no such presumption if the state- 
ment had not been taken in accordance with law. The copies 
would not be sufficient to prove the identity of the accused. This 
is our answer to the third question. 

As regards the fourth question, a confession which bore nel- 
ther the signature of the Magistrate nor of the accused would 
be one not in strict accordance with the provisions of Section 364 
of the Code of Criminal Procedure. But the fact that it had been 
duly made by the accused can be proved by further evidence under 
Section $33 of the Criminal Procedure Code, and except perhaps in 
cases which are not easily conceivable, the accused is not likely to 
be injured in his defence on the merits on account of such an 
omission. Such a confession would therefore be certainly admis- 
sible in evidence. But the question of the value to be attached to 
this confession as corroboration of other evidence is a question of 
weight of evidence and the degree of reliability, and that must 
depend on the circumstances of each case. It is impossible to lay 
down any definite rule. These are our answers to the four ques- 
tions. : 


RUDRA DAT BHATT 
f VETSHS 
EMPEROR THrRouGcH ASST. INSPECTOR OF SCHOOLS* 


District Boerds Act (U. P. Local Act X of 1922)—Sec. 34, Sub-sec. 1— 
Member of the Education Committee of the Boerd taking contract 
from it without the senction of Commissioner—Whether can be 
convicted under this Section read with Sec. 168 I. P. C.—Sec. 34, 
Sub-sec. 2(f)—Occastonal sale’—What is—Sec. 182—Applicability 
of—Sec. 63A and 65A—Contracts with the Board—W bhether mnclude 
those given by sub-committeesx—Criminal Procedure Code—Sec. 197 
aie to prosecnte—Formalities of, not strictly complied with 
—KEifect of. 

Contracts given by the Educational Committee of the Board 
_ *Cr. Rev. 563 of 1932 
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under the provisions of Secs. 63-A and 65-A of the Act which 
empower the Committee to give contracts for educational pur- 
poses, are contracts given'on behalf of the Board. 

Sec. 34, Sub-sec. 1 refers in general terms to “A member of the 
Board” and is not limited to members of particular committees. 
Sec. 34 (2) (f) refers to occasional sales of single articles as 
distinct from contracts. Contracts for the supply of thousand of 
yards of coir matting cannot be considered to be occasional sale 
of single articles and therefore the exemption under the Sub-sec- 

` tion cannot apply. 

As the wording of Sec. 182 of the District Boards Act is differ- 
ent and does not purport to deal with offences referred to in the 
Act, that Section has no application to the case. The 
Secretery of State for India in Council v. The Hindustan Co- 
operative Insurance Society Lid., 1931 A. L. J. 475 distinguished. 

There is no provision in Sec. 197 of the Code of Criminal Pro- 
cedure for 2 sanction to be addressed to any particular officer. A 
sanction is an order directing the prosecution of a certain person 
and in the ordinary way that order is conveyed to the authorities 
who are responsible for initiating prosecutions in the locality in 
question. 

Where sanction to prosecute accused (who was formerly a 
member of District Board) under Sec. 168, Penal Code, read with 
Sec. 34 of the District Boards Act, was addressed to the 
Deputy Commissioner who had an enquiry made by the Tahsildar 
and: subsequently a complaint was filed in the court by the Assis- 
tant Inspector of Schools, beld, that there was nothing irregular 
in the procedure. 

CRIMINAL REVISION from an order of A. HAMILTON Eso., 
Sessions Judge of Kumaon. 

K. N. Katju (for whom S. K. Dar), P. L. Banerji and Banke 
Beberi for the applicant. , f 

M. Walivllah (Assistant Government Advocate) for the oppo- 
site party. i 

The judgment of the Court was delivered by 

BENNET, J.—This is an application in revision on behalf of 


) one Pandit Rudra Dat Bhatt who has been convicted under Section 


168 of the Indian Penal Code read with Section 34 of the District 
Boards Act and sentenced to four months’ simple imprisonment 
and a fine of Rs. 1,000 or three months’ simple imprisonment in de- 
fault of payment. The charge framed against the accused was 
that being a member of the District Board of Almora from Novem- 
ber 1928 to November 1930 he carried on during this period the 
business of supplying coir matting to the said District Board in 
the name of Gangaram Kishorimoban thus engaging in trade 
without the permission of the Commissioner contrary to Section 34 
(1) of the District Boards Act and thereby committed an offence 
punishable under Section 168 of the Indian Penal Code. The 
conviction and sentence of the Magistrate was upheld on appeal 
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by the learned Sessions Judge. The finding of the sessions court 
is that there was 
a carefully worked out scheme to get something like a 100% 
profit from the Board while the appellant was a member of it 
and that 
in one year the District Board paid Rs. 1,005 and for matting 
the price came to a little under Rs. 950. The price of the matting 
» with freight as entered in the ledger of the accused came to about 
half that amount. 

The points in regard to the facts were not pressed before us 
and we consider that the facts found are correct. The arguments 
which have been addressed to us are arguments on points of law. 
In the first place it was argued that the sanction in this case was 
not sufficient and that prosecution had not been properly initiated. 
There was a letter of sanction from the Local Government stating 
that Government gave sanction under Section 197 of the Code of 
Criminal Procedure to the prosecution of the accused under Sec- 
tion 168 of the Indian Penal Code read with Section 34 of the Dis- 
trict Boards Act and that the accused was formerly a member of 
the Almora District Board. The local Government further direct- 
ed that the trial should be held in the court of Rai Sahib Pandit 
Gokaran Nath Ugra, Deputy Collector of Almora. This sanc- 
tion was conveyed in a letter addressed to the Deputy Commis- 
sioner of Almora and the Deputy Commissioner apparently had an 
enquiry made by the Tahsildar and a complaint was filed in the 
court by the Assistant Inspector of Schools, Kumaun. An argu- 
ment was addressed to us that the sanction was addressed to the 
Deputy Commissioner and he should have filed the complaint. 
There is no provision in Section 197 of the Code of Criminal Pro- 
cedure for a sanction to be addressed to any particular officer. A 
sanction is an order directing the prosecution of a certain person 
and in the ordinary way that order is conveyed to the authorities 
who are responsible for initiating prosecutions in the locality in 
question. That was what was done in the present case and we 
do not see that there was anything irregular in the procedure. The 
sanction was given in the present case because when the accused 
was a member of the District Board he was not removable from 
his office without the consent of the Local Government. 

A further argument was addressed to us. Under Section 182 
of the District Boards Act of 1922 the following provision is 
made:— 

Unless otherwise expressly provided, no court shall take cog- 
mizance of any of the offences punishable under this Act or under 
any cule or byelaw, except on the complaint of, or upon informe- 
tion received from, the Board or some person authorized by the 

` Board by general or special order in this behalf. 

The argument for the applicant was that the present prosecu- 
tion should have been Soe under this section on a complaint of 
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> the Board or some person authorized by the Board and that this 


has not been done. But the section refers to “offences punishable 
under this Act or under any rule or bye-law”. The present offence 
is not an-offence which falls within this description: It was argued 
that the present offence was one under Section 34 of the Dis- 
trict Boards Act. That may be so but it is not punishable under 


- Section 34, on the contrary it is punishable under Section 168 of 


the Indian Penal Code. Section 34, Sub-section (1) runs as fol- 
lows:— ` 
A member of the Board who, otherwise than with the permis- 
sion in writing of the Commissioner, knowingly acquires, or con- 
‘tinues to have directly or indirectly by himself or bis partner, any 
‘share or interest in any contract or employment with, by, or on 
behalf of the Board shall be deemed to have committed an offence 
under Section 168 of the Indian Penal Code. 

There is no penalty prescribed in Section 34 itself, and to 
ascertain a penalty we have to look to Section 168 of the Indian 
Penal Code. Learned counsel argued that because reference was 
made to Section 168 of the Indian Penal Code therefore that Sec- 
tion was incorporated into Section 34 of the District Boards Act. 
He referred to a ruling of their Lordships of the Privy Council 
reported in the Secretary of State for India in Council v. The 
Hindustan Co-operative Insurance Society Limited.’ ‘That ruling 
was on 2 point which is different from the point before us and 
the ruling merely laid down that where a statute is incorporated 
by a reference into a second statute the repeal of the first statute 
does not affect the second. We think therefore that the ruling 
cannot be applied in the further extended meaning which learned 
counsel desires. If Section 182 had been intended to cover the 
present case it would have referred to “offences punishable under 
this Act or any Act referred to in this Act or under any rule or 
byelaw”. As the wording of Section 182 is different and’ does not 
purport to deal with offences referred to in the Act we consider 
that Section 182 has no application to the present case. 

An argument was next made as to whether this was a contract 
given by the Board or not. ‘The contracts in question were given 


‘by the Educational Committee of the Board under the provisions 


of Sections 63-A and 65-A of the District Boards Act which em- 
power the Educational Committee to give contracts for educational 
purposes, but the wording in Section 34 is not merely a contract 
by the Board but a contract by or on behalf of the Board. We 
consider that a contract given in accordance with the Act by the 
Educational Committee is a contract given on behalf of the Board. 
We may also refer to the definition of Board in Section 3 of the 
Act where it is stated that Board includes in any case where a 
power is expressed as being conferred or a duty as being imposed 
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on a Board, a committee appointed by a Board. It was further 
argued that the contracts were given by the Educational Committee 
and that accused was not a member of the Educational Committee 
and therefore it was said he would not be guilty of the offence 
under Section 34, but Section 34, Sub-section (1) refers in gener- 
al terms to “A member of the Board” and is not limited to mem- 
bers of particular committees. 

The next argument addressed to us was that the accused 
would be exempted under Section 34 (2) (f) which states that 
the Section does not apply to a person 

having a share or interest in the occasional sale to the Board of 
an article, in which he regularly trades, up to a value not exceed- 

o ing, in any one year, such amount «s the Board with the sanction 

of the Local Government fixes in this behalf. 

It is not shown that any amount has been fixed under this 
Sub-section. We consider that the Sub-section refers to occasion- 
al sales of single articles as distinct from contracts. In the present 
case the accused entered into contracts for the supply of thousand 
of yards of coir matting. Such contracts cannot be considered 
to be occasional sale of single articles. The exemption therefore 
does not apply. Some argument was made in regard to an alleged 
ity in the signature of one contract and it was said ia 
exhibit 25 was signed by the Chairman of the Educational Com- 
mittee instead of by the Secretary as prescribed by Section 65-A 
(4). This document exhibit 25 does not appear to be a contract 
but an order by the Chairman directing the purchase of certain 


articles including matting. No irregularity is shown. If there < 


was any such irregularity it does not appear to us that-would have 
any bearing on the guilt of the accused. We consider that the 
conviction of the accused under Section 34 of the District Boards 
Act read with Section 168 of the Indian Penal Code is correct. 


On the question of sentence we consider that this is not a case in, 


which any further period of imprisonment should be undergone 
and accordingly we reduce the period of imprisonment to the 


period already undergone, which is only a few days, and we, 


maintain the sentence of fine of Rs. 1,000 or three months’ simple 
imprisonment in default. We do not consider the fine excessive 
in view of the illegal profit which the accused is found to have 
made. If the fine has been paid the bail bond will be cancelled, 
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Cira BANSIDHAR and ANOTHER (Plaintiffs) 

STR VETSHS 

meee SHIV SINGH anp oTHers (Defendents)* 

August 17 Mortgage—Subrogation—Right of—Plaintiff discharged. previons mort- 
ee gege—Suit against subsequent mortgagee to recover amount paid by 
eae? plaintiff—Snit on previous mortgage barred by trme—Effect on plain- 

Cowra, J. tiffs clatin—Contract Act, Sec. 69. 

Under a mortgage in favour of the plaintiff money was left 
with him for payment of a previous mortgage decree of 1906 and 
he paid the amount due under the previous mortgage decree. In 
the present suit the plaintiff claimed to recover the amount paid 
by him as against the defendant, a subsequent mortgagee, who 
purchased the property in execution of his mortgage decree. Held, 
that limitation on the previous mortgage of 1906 having run out 
the plaintiff cannot recover the amount paid by him to discharge 
the previous mortgage. The plaintiff might have enforced his 
personal right of reimbursement, under Sec. 69, Contract Act, 
for which there is a shorter period of limitation though it would 
start from the date of payment; but he cannot claim that the 
Payment made by him created a fresh charge in his favour which 
gave him a fresh start of limitation as against evetybody con- 
cerned. Mubemmad Ibrabim Hossain Kben v. Ambika Prasbed 
Singh, I. L. R. 39 Cal. 527 applied. Rem Sanchi Lal v. Jenki 
-Prased, [1931] A. L. J: 729 (F.B.) referred to. Shib Lal v. Munni 

` Lal, I. L. R. 44 AIL 67 not followed: 
i First APPEAL from a decree of MauLvi S. M. SAID-UD-DIN, Ad- 
ditional Subordinate Judge of Pilibhit. l 
Sir Tej Babadur Sapru and T. N. Sapru for the appellants. 
S. K. Dar, Hazari Lal Kapoor and Raghtibar Dayal for the 
respondents. 
The judgment of the Court was delivered by 
Sea E SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of 
2 suit for sale on the basis of two mortgage deeds. 
It appears that on March 20, 1906 a mortgage deed was exe- 
` cuted by Gajraj Singh in favour of Lachmi Narain and others hy- 
pothecating shares in three villages (1) Nabil, (2) Sanbhalpur, 
(3) Nawadia. This was a simple mortgage on the basis of which 
a suit was instituted subsequently and a mortgage decree obtained 
in 1916. i 
On May 6, 1919 the mortgagors executed another mortgage 
in favour of the plaintiff, Mange Lal, for Rs. 7,000 carrying interest 
at Rs. 1-4-0 per cent per mensem compoundable annually under 
which shares in two out of the three villages, namely, Nahil and 
Sanbhalpur, only were mortgaged. 
There was another mortgage, of March 1, 1920, in favour of 
*F. A. 130 of 1930 
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another person, Lachman Prasad. 

On March’12, 1921 the mortgagors executed a second mort- 
gage deed in favour of the plaintiff. Mange Lal for Rs. 22,000 
carrying interest at 14 annas per cent per mensem compoundable 
yearly. In this also the same two out of the three villages, namely, 
Nahil and Sanbhalpur, were hypothecated and. there was a fourth 
village, Tukra Jungle, also mortgaged. Money was left in the 
hands of the mortgagee for payment of the prior mortgage decree 
of 1916 as also for the payment of the mortgage of March 1, 1920 
and some other debts and some money was taken in cash for pur- 
poses of payment of revenue and private ex 

But for one difficulty the plaintiffs would have had a plain- 
sailing case inasmuch as the previous mortgages were both incor- 
ported in the third mortgage, a suit on which was well within 
time. 

It, however, happened that on the date of the mortgage dated 
March 12, 1921 the mortgagors were not competent to hypothe- 
cate village Nahil because there had been the mortgage decree of 
1916 against this village put in execution, of which the execution 
had been transferred to the Collector under Schedule UI of the 
Civil Procedure Code and he had taken action thereunder. In 
view of paragraph 11 of that rule as interpreted by their Lord- 
ships of the Privy Council in Gauri Shanker Balmukund v. Chin- 
numiya' the mortgage of Nahil made in contravention of Para- 
graph 11-of Schedule I of the Civil Procedure Code was absolute- 
ly void and the charge is incapable of being enforced. 

The whole trouble has arisen because the plaintiffs took a 
mortgage of this village, and now consider that the total amount is 
. probably insufficient to be realised out of the remaining property. 

The plaintiff did not at first pay off the amount due under 
the previous mortgage decree but when one of the properties, 
namely, Nahil was put up for sale, they deposited Rs. 10,350-4-11, 
the total amount due under the decree, in court on September 9 
and 14, 1921 and thereby got that property released from sale and 
the previous auction sale set aside. The plaintiffs now claim that 
they are entitled to recover this sum paid by them as against a sub- 
sequent mortgagee who came on the scene in the following way:— 

Just before the date when Mange Lal made the deposit in 
court the mortgagors had already mortgaged their property in 
Nahil, Sanbhalpur and Tukra Jungle to Ram Saran Lal, defendant 
No. 3, for Rs. 11,000. This was on September 8, 1921. Ram 
Saran Lal brought a suit to enforce this mortgage and obtained a 
decree and himself purchased Nahil on March 22, 1927. 

In the present suit the plaintiffs are claiming to recover the 
sum of Rs. 10,000 and odd on account of the mortgage decree of 
1916 against Ram Saran Lal’s property, although the second mort- 
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gage in his favour of Nabil wag void.. 
The learned Subordinate Judge came to the conclusion that 
the circumstances of this case were such that the parties could not 


Banaat have intended to keep alive the previous mortgage of 1906 on the 


Y. 
Suy SiwaH 


Suleimen, C.J. 


date when the mortgage of March 12, 1921 was executed. He has 
pointed out that the rate of interest under the second mortgage was 
much higher and it was in the interest of the mortgagee to this 
higher rate rather than fall back on the original mortgage decree 
which was carrying interest at 6 per cent per annum. He has 
also pointed out that one village, Nawadia, which had been includ- 
ed inthe previous mortgage, ya not mortgaged again in the second 
mortgage and has suggested that if the parties had intended to 
keep alive the mortgage that property also would have been in- 
cluded. He has also commented on the circumstance that neither 
in the mortgage deed nor in the previous suit for sale, which was 
brought and withdrawn by the plaintiffs, was there any mention 
of the keeping alive of this Gele mortgage. He has also em- 

that by the mortgage of March 12, 1921 the mortgagors 
had intended to extinguish the rights under the earlier mortgage of 
May 6, 1919 and when money had been left in the hands of the 
mortgagee for the discharge of the previous mortgages it was un-` 
derstood that-those mortgages should stand extinguished. 

There is, however, the fact that there was an intermediate 
mortgage of March 1, 1920 and it might have been in the interest 
of the mortgagee to keep alive the earlier mortgage which he was 
paying off in order to use it against that intermediate mortgagee. 
We think that it is not necessary to decide this question finally and 
we are prepared to assume in favour of the plaintiffs-appellants 
that when they intended to take the mortgage on March 12, 1921 
it was intended that the previous mortgages would not be exting- 
uished when the amounts left in their hands were paid. But the 
chief difficulty in the way of the plaintiffs is, as has been found 
by the court below, that the claim for the recovery of the amount 
due under the previous mortgage is now barred by time. 

The learned advocate for the appellants strongly argued be- 
fore us that by paying Rs. 10,000 and odd in September 1921 the 
plaintiffs acquired a charge on the p ies originally mortgaged 
Stich they we e da este wn 12 years of the date of 
the payment. He has relied very strongly on the case of Shib Lal 
yv. Munni Lal? ‘That case no doubt supports his contention. It 
has, however, been dissented from by Madras High Court in 
Kotappa v. Raghaveyya.* 

In a case which came up before a Full Bench of this Court 
in Rem Sanebi Lal v. Jenki Prasad* this question ‘did hot directly 
arise though the principle underlying the contention urged on 
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behalf of the appellants arose in that case. Four out of fite Gm 
Judges (page 747) considered that the authorities semed to Ty 
establish that if the purchaser in execution of a prior mortgagees 
decree is not in possession and is suing as plaintiff against the pur- Barmomar 
chaser in execution of a subsequent mortgagee’s decree then he can . Son 
enforce his remedy if limitation on the prior mortgage has not  — 
yet run out; but he cannot recover the mortgage money if limita- Selamen, C. J. 
tfon has run out. The majority of the Judges were clearly of 
opinion that when a person is suing as plaintiff to enforce a simple 
mortgage he cannot get a decree for money if the period of limi- 
tation prescribed for a suit on that mortgage has already expired. 
They, however, thought that if he were found in possession he 
might be entitled to use the discharge of the previous mortgage 
as a shield for purposes of defence only and not as a weapon of 
attack. We are prepared to concede in favour of the appellants 
that as the point did not directly arise in that case it is not of 
binding authority in the same way as it is as regards the point which 
directly arose in that case. Even if we were to assume that the 
ruling in Skib Les case was not by implication overruled by 
this Full Bench, we must point out that the principle laid down 
therein is contrary to an ruling of this Court, namely, Ann- 
purna Kunwar v. Rem Padarath" where another Bench held that 
the period of limitation prescribed for a suit brought against a 
puisne mortgagee was not extended either by execution of an 
intermediate usufructuary mortgage or by receipt of profits of 
the mortgaged villages by the mortgagee. The latter view was 
based on the facts of that case. The Bench relied for authority 
on Mukhammad Ibrahim Hossain Khen v. Ambika Prasad Singh.° 
This last mentioned Privy Council case was not brought to the 
notice of the Division Bench in Shib Lal’s case. We agree that the 
decision of their Lordships in Mubemmad Ibrabim Hossain Khen’s 
case is very, much in point. There, in the first place, there was a 
zar-i-peshgi lease of 1874 in favour of Girwar Singh for Rs. 12,000 
under which possession was delivered. This was followed by 
mortgages of 1879, 1880 and January 1888. Lastly there was 
a mortgage of February 17, 1888 in favour of Mst. Alfan, 
which was for the express purpose of paying off the zar-i-peshgi 
debt which Mst. Alfan discharged (page 550). ‘The representa- 
tives of Mst. Alfan brought a suit in 1900 to enforce not only the 
mortgage of February 17, 1888 but also to recover the sum of 
Rs. 12,000 due on the zar-i-peshgi lease on the ground that they 
had paid that amount, and thereby acquired priority as against the 
intermediate mortgagees of 1879, 1880 and January 1888. ‘There 
were pleas of res judicata and limitation and also a plea that the 
charge created by the zar-i-peshgi lease had not been kept alive. On : 
page 555 their Lordships came to the conclusion that the charge 
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créated by the zar-i-peshgi lease was kept alive for the benefit of 
Mst. Alfan. On page 558 their Lordships held that as Mst. Alfan 
had not been made a defendant in a previous suit brought by an 
intermediate mortgagee, although she was a necessary party, her 
rights were not affected by the decree and there was no bar of 
res judicata. Having recorded these findings their Lordships went 
on to observe at page 558:— 

But as the Rs. 12,000 were, under the zar-i-peahgi deed of 
November 20, 1874, repayable in Jeth 1294 Fasli (September 1887) 
and this suit was not brought until September 22, 1900, the claim 
of the plaintiffs to priority is barred by Article 132 of the second 
schedule of the Indian Limitation Act, 1877. ` 

Mst. Alfan’s representatives were therefore not allowed to 
claim priority on account of their having paid off the amount due 
under the zar-i-peshgi lease although that lease was prior in point of 
time to the mortgages of the contesting defendants: and the ground 
on which the claim was disallowed was that the period of limi- 
tation prescribed for the’ enforcement of the charge under the 
zar-i-peshgi had expired. The mere fact that Mst. Alfan paid 
off the lease in July 1888 did not entitle her representatives to re- 
cover the amount. 


It is possible that even twelve years had expired from the date 
of payment when the suit was brought as it is stated on page 
550 that possession was delivered on July 15, 1888. But their 
Lordships did not, base the dismissal on this ground but based 
it on the ground that the claim on the zar-i-p gi deed itself had 
become time-barred under Article 132 of the Limitation Act. 
The authority of this case is therefore in point. 


We find that the Patna High Court in the case of Sibanand 
Misra v. Jagmoban Lal’ has come to the same conclusion and 
put the same interpretation on the decision of their Lordships 
in Mubommad Ibrabim Hossain Khan’s case. 


We are accordingly of opinion that it is too late now for 
the plaintiffs to recover the amount paid by them to discharge the 
previous mortgage of 1906. 

By paying it off they acquired a right for reimbursement 
but that did not give them any charge on any immovable property 
capable of being enforced within twelve years. They might have 
enforced their personal right of reimbursement under Section 69 
of the Contract Act for which there is a shorter period of limita- 
tion though it would start from the date of payment. But they 
cannot claim that the payment made by them created a fresh charge 
in their favour which gave them a fresh start of limitation as 
against every body concerned. We may note that this view has 
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aa e a a ace stearic dente Grvm 
fer of Property Act at page 486. - ies 
The plaintiffs are undoubtedly entitled to claim this amount 9” 
as a charge against the villages other than Nahil, inasmuch as they Barmnstan 
hold a mortgage of March 12, 1921, on those properties. They guy smon 
have already got a decree for this trans the court below. But we — 
are clearly of opinion that they are not entitled to enforce this «© I. 
charge against Nahil of which the mortgage was void in law 
and cannot take the case out of the law of limitation by pleading 
that a fresh charge was created in their favour. 
The appeal is accordingly dismissed with costs. 
Appeal dismissed 


[Ep.—T he facts of the case appear more fully from the following passages 

taken from the judgment of the learned Subordinate Judge in the suit 

out of which this appeal arose:— 

This is a suit to recover Rs. 46,552-9-6 alleged to be due under a 

mortgage deed dated March 12, 1921 by sale of the mortgaged properties, 
i.e, Mauza Nahil, situate in Shahjahanpur district, Sabalpur and Tukra 
jungle situate in Pilibhit district and in the alternative to recover Rs. 
25,896-15-0 on the basis.of a mortgage deed dated May 6, 1919, Ra. 
25,107-7-6 principal and interest deposited by the plaintiff No. 1 in the 
Collectorate Shahjahanpur for cancellation of an auction sale, Rs. 1,890-4 
principal and interest paid by him to Lachman Prasad, mortgagee in 
respect of a mortgage dated March 1, 1920, in all Rs. 52,894-10-6, and 
` in case the money due to the plaintiffs is not paid, the plaintiffs pray for 
the sale of Nahil and Sabalpur in payment of Rs. 51,004-6-6 on account 
of mortgage deed dated May 6, 1919 and on account of the money 
deposited in Shahjahanpur. Collectorate and for the sale of Tukra jungle 
an payment of Rs. 1,890-4-0 on account of mortgage deed dated March 
1, 1920. 

The facts are that one Thakur Gajraj Singh, deceased father of 
defendant No. 1 and husband. of defendant No. 2 who owned the above 
mentioned properties, mortgaged Mauza Nahil of Shahjahanpur district 
and Mauza Sebalpur and Nawadia of Pilibhit district with Lachmi Narain 
on March 20, 1906 under Exh 8. - On July 21, 1916 Lachmi Narain’s 
heirs obtained from Shahjahanpur court a decree No. 64 of 1916 (Exh: 

19) for enforcement of the mortgage. :On March 5, 1919 Shib Singh, 
defendant No. 1 borrowed Rs. 2,000 from Sheo Kant and Hardayal on 
the basis of a mortgage deed (Exh. 2) by mortgaging mauza Nahil . 
On May 6, 1919 defendants Noe. 1 and 2 executed a mortgage deed (Exh. aie 
I) in favour of Mange Lal, plaintiff No. 1 in respect of Mauza Nahil cert 
and Sabalpur for Rs. 7,000 out of which Rs. 2,944 was paid in cegistra- - 
tion office, Rs. 1004 was set off against a pronote dated April 27, 1919, < 
Rs. 2,052 was left for payment of Sheo Kant and Har Dayal’s mortgage __. 
and Rs. 1,000 was left for payment of decree No. 64 of 1917 Subordinate ` 
Judge’s Court, Shahjahanpur. Plaintiff No. 1 paid up the debt of Sheo - 
Kant and Har Dayal and got back the mortgage deed (Exhibit 2) but ~ 
he did not pay Rs. 1,000 towards dectee No. 64 of 1916 held by Ram 
Din etc., heirs of Lachmi Narain, who, therefore, took out execution and 
put Nahil property to sale; The property being ancestral execution pro- 
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ceedings -were transferred to the Collector Shahjahanpur. On March 
12, 1921 defendants Nos. 1 and 2 executed another mortgage (Exhibit 
3) in favour of pkiintiff No. 1 in respect of Mauza Nahil, Sabalpur and 
Tukra jungle for Rs. 22,000 out of which Rs. 3,910-6-0 was paid in 
cash, Rs. 7,779-6-0 was set off against mortgage deed dated May 6, 1919 
(Exh. 1), Rs. 850 was left for payment of Lachman Prasad’s mortgage 
_ (Exhibit 6) dated March 1, 1920 relating to Tukra jungle and Rs. 
` 9,460-4-0 was left for payment of said decree No. 64 of 1916 Subordj- 
nate Judge’s court Shahjahanpur. On August 20, 1921 Mauza Nahil was 
sald by the Collector, Shahjahanpur in execution of the said decree No. 
64 of 1916. On Se ber 8, 1921 defendants Nos. 1 and 2 executed 
a mortgage deed ibit.9) in favour of Ram Saran Lal, defendant No. 
3 in respect of Mauza Nahil for Rs. 11,000 out of which Rs. 502 was 
cash and Rs. 10,367-9-0 was left with the mortgagee for payment of 
the said decree and penalty etc. It is to be noted that the mortgage deed 
dated March 12, 1921 (Exhibit 3) in favour of the plaintiff No. 1 and 
the mortgage deed dated September 8, 1921 (Exhibit 9) in favour of 
defendant No. 3 came into existence during the sale proceedings relating 
to Mauza Nabil and that without the requisite permission of the Collector, 
Shahjahanpur. ‘The sale of Nahil was, however, set aside on deposit of 
the decretal amount with penalty etc., i.e., Rs. 10,350-4-11 by the plain- 
tiff No. 1 on September 9, 1921 and September 14, 1921 (Vide tenders 
Exhibits 4 and 5). On December 4, 1924 defendant No. 3 obtained 
a decree for Rs. 502 and interest against defendants Nos. 1 and 2 on the 
basis of his mortgage deed dated September 8, 1921 (Exhibit 9). On 
August 10, 1925 plaintiff No. 1 sold under a sale deed (Exhibit 7) to 
the plaintiffs Nos. 2 and 3 his rights under his mortgage deed dated March 
12, 1921 (Exh. 3). On March 22, 1927 defendant No. 3 in execution 
of his decree dated December 4, 1924 purchased Nahil property. 

The plaintiffs Nos. 2 and 3 then brought in Subordinate Judge’s 
Court Shahjahanpur their suit No. 34 of 1927 against the present defen- 
dants and the present plaintiff No. 1 on the basis of mortgage deed dated 
March 12, 1921 (Bxhibit 3) and subsequently put an application for 
achendinent of the plaint by including mortgage deed dated May 6, 1919 
(Exhibit 1) as a basis of their claim. That application for amendment 
was disallowed and on December 2, 1927 they had to withdraw their 
claim with permission to bring a fresh one. All the plaintiffs have now 
brought the present suit which was filed on TA ya 10, 1928 with 
alternative prayers detailed at the very outset of this judgment. ] 


PRIVY COUNCIL 


ABDULLAH BEY CHEDID AND OTHERS (Defendants) 
VeETSUS 
TENENBAUM (Plaintiff )* 

Vendor and Purcbaser—Contract of sale of lend—Breach of —By ven- 
dor—Suit for demages by purchaser—What purchaser must’ prove 
in order to succeed. 

In a suit by the purchaser for damages for breach of a contract 
of sale of land, the plaintiff must, in order to succeed, if challeng- 
ed, establish that he was always ready and willing to perform. his 

` +P, C. A. 47 of 1932 


A. L. J. R. PRIVY COUNCIL 1571 


part of the contract. If this is not ‘established the purchaser 
may, if the vendor is proved to have committed a breach of 
contract, recover any sum paid in advance as a deposit or a part 
of the purchase price, but not any damages. 

Where the vendor did not on the agreed date proffer a trans- 
fer which the purchaser was bound to accept, and the purchaser 
having sued to recover damages for breach of contract of sale, 

° the vendor pleaded that the purchaser was not in a position to 
pay the balance of the purchase price and adduced evidence in 
support of his allegation, which remained unrebutted, beld, 
that the defendant having pleaded and adduced evidence to prove 
plaintiff's inability to perform his part of the contract, it be- 
came necessary for the plaintiff to satisfy the Court that he was 
at the material date in a position to discharge his obligation, and 
the failure of the plaintiff to adduce any evidence in respect of 
it disentitled him to recover damages for breach of contract. 

APPEAL from the decision of the Supreme Court of Palestine. 


Tomlin Thorpe, K.C. and Wilfred Barton for the appellants. 
Wilfred Greene, K.C. and Pleineas Grass for the respondent. 


This was an appeal to His Majesty in Council from a judgment 
of the Supreme Court of Palestine. It arose out of a suit insti- 
tuted by the respondent for the refund of a deposit and damages 
for breach of contract. The plaintiff alleged that under a con- 
tract entered into between him and predecessor-in-title of the 
appellants, he (the plaintiff) had agreed to purchase some land 
from the latter and had advanced to him as a deposit, in part 
payment of the purchase price, a sum of £E.6,500. ‘The vendor. 
was under the contract bound to transfer the land to the purchaser. 
by November 30, 1928. One of the terms of the contract was 
as follow:— i 


“$. If the 1st party [vendor] commits breach of any terms ' 


of this contract, he shall return to the 2nd party [vendee] the 
£E.4,000 received by him and shall pay to him £E.10,000 as liqui- 
dated damages and penalty for the non carrying out of this con- 
tract, and if the 2nd party commits breach of any terms of this 
contract, he shall piy to the Ist party £E.10,000 as liquidated’ 
damages and penalty after deduction of the £E.4, 000 paid”. The 
amount of liquidated damages was subsequently by mutual con 
sent reduced to £E.7,000 instead of £E.10,000, and the deposit was 
increased to £E.6,500. The plaintiff alleged that the vendor had 
not transferred the land to him by the agreed date and, therefore, 
he claimed the refund of deposit and stipulated damages of ££.7,000. 

The defendant put in a defence and counter-claim in which he al- 
leged in effect that he had offered to transfer the land by due ‘date 
and that the plaintiff was in default in not accepting the satie und 
that the real reason of the refusal of the respondent to accept the 
transfer was that he had no money to pay the balance of the pur- 
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chase price and he was himself in default and accordingly the defen- 
dant counter-claimed to keep the deposit and to be paid a further 
sum of £E:5,000 to make up damages or penalty of £E.7,000. Their 
Lordships, in concurrence with the decisions of the lower courts, 
found that the defendant did not on the agreed date proffer a 
transfer which the plaintiff was bound to accept and to that extent 
the plaintiff had made good his case. Their Lordships, accordingly, 
held that the plaintiff was entitled to a refund of his deposit. But 
their Lordships also found that the plaintiff was not in a position 
to perform his part of the contract (that is, to pay the remainder 
of the purchase price) and therefore they held that he was not 


_ entitled to recover any damages for breach of contract. The por- 


Lord Tomlin 


tion of the judgment relating to the latter question is of general 
importance and is reported below:— 


Lord Tomin —-There remains the question as to the readi- 
ness and willingness of the respondent to perform his part of the 
contract. 

Their Lordships’ attention has not been directed to any pro- 
vision of the Turkish law or any local ordinance which deals with 
the question whether in an action to recover damages for breach 
of contract the -plaintiff is bound to establish his readiness and 
willingness to perform his-part. In the absence of any such pro- 
vision their Lordships are of opinion that regard must be had to 
the English‘law applicable in the case of concurrent obligations. 

Readiness and willingness to carry out his obligation has al- 
ways been a condition precedent to the plaintiff’s right to recover 
damages in respect -of breach of one of two concurrent obligations. 
Jt is true that today in England it need not be expressly pleaded, 
but the onus of proving it is nevertheless on the plaintiff. That 


' onus,'in the absence of an any evidence to the contrary adduced by 
y 


the defendant, may be discharged, nor is a tender of money 
necessary in the case of an obligation to pay money. ` Evidence of 
inability to discharge the obligation adduced by the defendant 
may, however, render it necessary for the plaintiff to satisfy the 
Court that he was at the material moment in a position to dis- 
charge his obligation (see Jefferson ~v. Paskel! and British and 
sc ai Lid. v. North-Western Cachar. Tea Co. )*. 

e learned Judges of the Supreme Court were, in their Lord: 
ships’ opinion, in error in regarding the issue of readiness and will- 
ingness as irrelevant. 

_ Here there was, in their Lordships T E no repudia- 
tion of the contract by the first appellant, and the respondent was 
insisting on the contract inasmuch as he was suing for the sum re- 
coverable under clause 5. To-ecover under that clause it was, 
in their Lordships’. judgment, necessary that he should establish = 
*[1916] 1 KB. 57 et 74 2 vent: 4 [1993] A Ce g i 
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own readiness and willingness to perform his part of the concurrent 
obligations. 

Throughout the litigation the an appellant set up that the 
respondent was not in a position to-pay and that he utilized the 
question of title to make for himself by means of damages a profit 
out of the transaction. To support this charge there was produced 
a certified copy of the execution minute in an action in de Haifa 
Court, in which a judgment for about £30 had been recovered in 
May, 1928, by a creditor against the respondent. 

From the certified copy it appeared that on July 12, 1928, 
a petition was presented by the respondent’s attorney, alleging that 
owing to hard times the respondent was prepared to pay off the debt 
and interest by monthly instalments of £2; that eventually the 
attorney agreed to pay £2 down and £5 pér month, beginning on 
September 15, 1928, and that these instalments of £5 were either not 
paid in full or, at any rate, were still being paid as late as July, 
1929. 

It was said on behalf of the first appellant that this was 
some evidence which, if not displaced, pointed to the respondent’s 
inability on November 30, 1928, to pay a sum exceeding £E.28,600. 

The point was taken in the pleadings, but the respondent did 
not hi give or adduce any evidence in respect of it, and their 
Lordships are satisfied that the proper conclusion is that the res- 
pondent has failed to discharge the onus of proving his readiness 
and willingness to perform his part of the concurrent obligations, 
although he has established that the first appellant failed to dis- 
charge his part. 

The result must therefore be-that the claim for daniga on 
either side fails. 

So far, however, as the respondent is concerned he is entitled 
to recover the money paid as a deposit, as no title has been made 
to the land. 

Wm. Well & Sons—Solicitors for the appelo 

Landman @~ Foy—Solicitors for the respondent. 
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If the- appellate court, after bearing in mind that there is the Youna, J. 


presumption of- innocence in favour of the accused, still further 
strengthened by his acquietal, and thit the trial court was in a 
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better position to judge -of the credibility of the witnesses examin- 
ed before it and therefore great weight has to be attached to its 
view, is nevertheless fully convinced that the conclusion of the 
trial court was clearly wrong and its conclusion was contrary to 
the weight of the evidence, w would be fully justified in setting 
aside the order of acquittal. 

The mere fact that it is not possible to hold that the lower court 
has been incompetent, stupid or perverse or has come to an um 
reasonable and distorted conclusion or has obstinately blundered 
would not be sufficient to prevent the appellate court from allow- 
ing an appeal against an acquittal if it were fully convinced chat 
the court below has been misled by the extremely clever nature of 
some false defence supported by a forged document. 

When an appeal is preferred by Government it is unnecessary to 
consider whether was proper for the Government to prefer an 
appeal or not. It is the duty of the court to go into the facts 
and to form a definite and independent opinion on the facts, but 
it would not, of course, lightheartedly interfere unless satisfied 
that there has been a clear miscarriage of justice. 

Q.-E. v. Gaya Din, I. L. R. 4 All 148, Q.-E. v. Goberdhen, 
I. L. R. 9 All. 528, Q.-E. v. Robinson, I. L. R. 16 All. 212, Q.-E. 
V. Prag Det, I. L. R. 20 All 459, Q.-E. v. Timmal, I. L. R. 21 All. 
122 at 126, K.-E. v. Gbere, I. L. R. 36 All. 168, K.-E. v. Baldeo 
Koeri, 1931 A. L. J. 1002 and K.-E. v. Sheo Deyal, A. I. R. 1933 
All. 535 referred to. 

This was an appeal by the Local Government from an order 
of the Assistant Sessions Judge of Ballia acquitting the accused who 
was charged under Sec. 376 I. P. C. The appeal was heard by 
Young and Collister, JJ. who were satisfied beyond any doubt that 
the prosecution case was proved to the hilt, and that the defence 
evidence was false from beginning to end. In view of their dis- 
agreement with the view expressed in some of the earlier cases as to 
the conditions which must be satisfied before the High Court would 
be justified in interfering with an order of acquittal passed by the 
lower court, their Lordships referred the question to a larger 
bench. The relevant portion from the, judgment is reproduced 
below:— 

It is, however, strenuously urged on behalf of the defence that there 
is no ground for interference with the acquittal order of the learned Addi- 
tional Sessions Judge. We have been referred to several authorities of this 
Court. In Empress v. Geyadin, I. L. R. 4 AIL 148 it was laid down 
that an order of acquittal should not be interfered with on 2 Govern- 
ment appeal unless the Judge was incompetent, stupid or perverse and 
came to unreasonable or distorted conclusion and had obstinately blunder- 
ed. This vaew was followed in the case of Empress v. Goberdhban, I. L. R. 
9 All. 528 by a Full Bench and also in Empress v. Robinson, I. L. R. 16 
All. 212. A contrary view was held in Empress v. Prag Det, L L. R. 20 
AIL. 459 and in Emperor v. Rem Adbin Singh, [1931] A. I. R. All. 439. 
In the latter case one of us was a member of the Bench. It was held there 
that a Government appeal could be allowed where the learned Judge had 
misappreciated the material evidence, or had obviously blundered, or even 
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where the balance of evidence was against the accused. On reference to Canomai 
the Act itself, Sections 417, 418 and 423 Cr. P. C. we find no warrant for — 
the view expressed in the earlier cases alluded to above. In this country fds 
unfortunately a Government appeal against an acquittal is a necessary Earpraoa 
part of public policy. The sections above quoted make no difference v. 
whatever between an appeal against conviction and an appeal against an SHO Jamax 
acquittal. With che greatest respect to the earlier authorities, it appears - ~~ 
to us that the judgments alluded to above do not construe the sections, 
but have altered the statute law. : 
No blame can be attached to the Judge in this case for his decision. 
He was deceived by a very clever conspiracy to defeat the ends of justice. 
In view of the fact, therefore, that we disagree, in common with 
other Benches of this Court with the earlier view, and of the fact that it 
is of the utmost importance both for Government and accused persons to 
have an authoritative statement of the law on this point, we formulate 
this question of law as follows:— - 
What are the conditions which justify an interference witlr the order 
of acquittal passed by a lower court? Further we would like the larger 
Court to answer this questton:— 
Where, as in this case, it cannot be said that the Judge in the lower 
court has been incompetent, stupid, or perverse, or come to unreasonable 
or distorted conclusions or has obstinately blundered, but has been decetv- 
ed by the extremely clever nature of a false defence supported by forged 
documents, is it impossible for a court of appeal to interfere with his 
decision and allow a Government appeal. 
We direct that the two points formulated above be laid before the 
Chief Justice with the request that he form a Bench large enough to deal 
authoritatively with these questions and decide chem. 
CRMONAL APPEAL by the Local Government, from an order 
of the Assistant Sessions Judge, Ballia. 
Government Advocate for the Crown. 
A. P. Pandey for the accused.. . 
The judgment of the Court was delivered by 
SULAIMAN, C. J.—Two questions have been referred to this Ssløæwes, C. J. 
Full Bench. ‘They are:— 
(1) What are the- conditions which justify an interference 
with the order of acquittal passed by a lower court? l 
(2) Where it cannot be said that the Judge in the lower 
court has been incompetent, stupid or perverse or has come to 
unreasonable and distorted conclusions or has obstinately blunder- 
ed, but has been deceived by the extremely clever nature of the 
false defence supported by forged documents, is it impossible for 
a court of appeal to interfere with his decision and allow a Govern- 
ment Appeal? 
The provisions in the Code of Criminal Procedure relating 
to an appeal from Government are contained in Sections 417 to 
423 of Chapter 31. Section 417 allows the- Local Government to 
direat the public prosecutor to present an appeal to the High 
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Court from an original or appellate order `of acquittal passed by _ 
any court other than a High Court; there are no restrictions placed 
on this power given to the Local Government. Section 418 which 
was first added to the Act of 1882 further provides that an appeal 


Smo Jawax May lie on a matter of fact as well as a matter of law except where 





the trial was by jury, in which case the appeal-shall lie on a matter of 


Slatwas, C J. law only. It clearly allows questions of fact to be gone into afresh 


by the appellate court. Then Section 423 (1) (e) lays down that 
the appellate court in an appeal from an order of acquittal may 
reverse such order and direct that further enquiry bé made or that 
the accused be retried or committed for trial, as the case may be, 
or find him guilty and pass sentence on him according to law. 
This section also contains no restrictions on the powers of the 
appellate court in reversing the finding of the court below and 
setting aside an acquittal. oo : 

The reference to this Court has been made principally be~ 


` cause of certain observations contained in the case of Q.-E. v. 


Gaya Din* which has been followed more or less in some of the latt- 
er cases. But it has to be conceded by the learned counsel for the 
accused that so far as the sections of the Code themselves are con- 
cerned no distinction appears to have been drawn between appeals 
from acquittals and appeals from convictions. Whatever distinc- 
tions have been laid down in cases have been based on other con- 
siderations. In a criminal case the accused starts with a presump- 
tion of innocence in his favour and when the evidence is not con- 
vincing and there is a reasonable doubt the benefit of such doubt 
is to be given to him. In an appellate court considerable weight 
has to be attached to the opinion of the trial court which has 
recorded an opinion in favour of the accused. In view of these 
circumstances the accused is in a better position when an appeal 
is preferred by Government frem his acquittal. 

Before considering. the. principles which should underlie the 


disposal of an appeal from an acquittal -it- will be convenient to 


review briefly the ‘cases of this Court on which reliance has been 


"placed by counsel. -In Empress v. Gaya Din quoted above Straight, 


J., in: delivering the judgment of the Court, remarked:— 

We are not prepared to say that, had it been our task to try 

them, as well as the persons who have been convicted, we might 

_ not have taken a view of their conduct similar to that expressed 

by our late colleague Mr. Justice Spankie in his judgment in the 

appeal of Madari and the others. But it does not appear to us that 

this is quite the test to be applied in determining this appeal by 
Government from the acquittal of Gayadin and Binda. On the 
contrary, we think it would be an inaccurate and inappropriate 


one. 
The learned Judge went on to say:— 
- = (LL R 4 Al 148. 


Y 
1 
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The powers given to the Local Government by S. 272 of the 
Criminal Procedure Code zre of an exceptional and unusual char- 
acter; and while we fully recognise the necessity for their exis- 
tence in this country, we are egually clear that they should be 
most sparingly enforced; and, in respect of pure decisions of fact, 
only in those cases where, through the incompetence, stupidity or 
perversity of a subordinate tribunal such unreasonable or distort- 
ed conclusions have been drawn from the evidence as to produce 
a positive miscarrmge of justice. 

So far as this sentence goes it refers to the powers given to 
the Local Government by S. 272 of the Criminal Procedure Code 
of 1872 and the cases in which the Local Government should 
enforce such powers. It does not clearly refer to the power con- 
ferred on the High Court to interfere in appeal. The learned 
Judge then proceeded to remark:— 

It is not because a Judge or 2 Magistrate has taken a view of a 
cass in which Government does not coincide, and has acquitted 
accused persons that an appeal from his decision must necessarily 
prevail, or that this Court should be called upon to disturb the 
ordinary course of justice by putting in force the arbitrary powers 
confenred on it by Section 272. 

It is possible that the learned Judge here again was referring 

to the power conferred on the Local Government and considered 
that the mere fact that the Local Government was of opinion that 


the view taken by the Magistrate was wrong did not make it incum-' 


bent upon the High Court to set aside that finding. But later 
passages in the judgment indicate that the learned Judge meant to 
apply the same principles to the interference by the appellate court 
in cae from acquittal and considered that 


the doing so should be limited to chose instances in which lower 


court has so obstinately blundered and gone wrong as to produce 
a result mischievous at once to the administration of justice and 
to the interests of the public. 

In that particular case the Bench, finding that the Sessions 
Judge had not “so egregiously and foolishly erred in his con- 
clusions”, did not feel bound either to convict the accused or to 
order a new trial. The Bench properly remarked that the learned 
Sessions Judge had the witnesses before him and consequently had 
the best opportunity of judging their truthfulness and he appear- 
ed to have conducted the enquiry with care and patience and to 
have weighed and considered the facts to the best of his ability. It 
might be that the Bench might have arrived at a view other than 
that formed by him, but holding his decision to be an honest and 
not an unreasonable one, they unhesitatingly dismissed the appeal. 
It is not possible to quarrel with the conclusions of the learned Judge. 
The trouble has been caused by some of the observations made 
which indicated that there were only a few instances in which an 
appellate court can intervene. 
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With regard to this case it must be pointed out that the case 
arose under Act X of 1872 and the Bench had to consider the pro- 
visions of that Act. There was no provision therein similar to that 
contained in S. 418 of the present Code, where it is emphasised 
that an appeal lies on matters of fact as well as matters of law. 

Gaya Din’s case has been referred to in a few subsequent cases 
ee two Full Bench cases of this Court. 

e first Full Bench case, which was that of Queen-Empress 


V. Errored the matter came up before the High Court on the 


revisional side and the Full Bench had to answer the question 
whether, when a Magistrate had discharged an accused person un- 
der S. 253 Cr. P. C., the High Court or Court of Session, under 
S. 437, had jurisdiction to direct further enquiry on the same mater- 
ials. The power to interfere on the revisional side was discretionary, 
and it is also clear that in case of discharge the Magistrate ordinarily 
considers the evidence produced on behalf of the prosecution so 
flimsy and inconclusive as not to necessitate the framing of a charge 
or the calling upon the. accused to enter on his defence. It was 
in connection with the‘ provisions of that section that the Full 
Bench remarked at the end that the discretion of the court should 
be’ regulated under the circumstances mentioned in Gsya Din'’s 
case. We do not think that this Full Bench case can be said to 
have confirmed the observations made by Straight, J., in the earlier 


case with regard to appeals from acquittals. 


The second Full Bench case is that of Q.-E. v. Gobardhan.” 
Sir John Edge, C. J., at page 556 pointed out that he had in a 
previous case expressed his approval of the principle enunciated in 
¿Gaya Din’s case but he did not think that that case applied to the 
case before him. ‘The learned Chief Justice did not quote the 
cxact observation made in Gaya Din’s case. At any rate, he did 
not consider that that observation was applicable to the case before 
him. No doubt Brodhurst, J., at p. 572, after quoting that 
the doing so should be limited to chose instances in which the lower 
court has so obstinately blundered and gone wrong as to produce 
a result mischievous at once to the administration of justice and 
the interest of the public, 
` held that in that particular case he did not think that it could 
be possibly said that “the sessions judge had so obstinately blun- 
dered and gone wrong”. The learned judge did: not cite with 
approval the other passage quoted by us from the judgment in 
Gaya Din’s case. On the other hand, Straight, J., who had deli- 
vered the judgment in Gaya Din’s case, remarked at page 574: 
I can only say that when I made the observations I did on that 
occasion, I could not expect that they would be exhaustive of 


every possible condition or state of things that might arise, and 
I certainly had not"present to my mind a case like that before me, 


"LT LR. 9 AIL 52 "L L R 9 AlL 528 
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i wich an shally ad iy A A T 
has overlooked the main and crucial circumstance which goes to 
corroborate the evidence of the accomplice, namely, the disap- 
pearance of Gobardhan from his village contemporaneously with 
the undoubted murder of Nehal Singh. Under such circumstan- 
ces I confess I cannot feel that J am in any way departing from, 
or doing violence to the principle laid down in Oueen-Empress v. 
Gays Din by entertaining this appeal and determining one way 
° or the other as to the guilt of the respondents. 

It is therefore obvious that the learned Judge himself thought 
that the list of instances in which the appellate court could inter- 
tere as given in Gaya Din’s case was by no means exhaustive and 
that he did not think that he was in any way departing from the 
principle laid down therein if he interfered in a case where the 
sessions court had overlooked what he considered to be a main 
and crucial circumstance, namely, the disappearance of the accused 
from the‘ village which was corroborative of the evidence of the 
accomplice. In view of this expression of opinion we can only 
say that the use of the word “only” on page 149 in Gaya Dims 
case was very unfortunate as it was certainly not intended by the 
learned Judge to confine the interference in appeal to cases enu- 
merated in that judgment. The admission that the list is not 
exhaustive removes the restriction which has been considered to 
have been placed by that judgment on the power of the appellate 
court to interfere. Gaya Dims case was followed by Tyrell and 
Blair, JJ. in Queen-Empress v. Robinson* Tyrell, J. being one of 
the learned Judges who had decided Gaya Din’s case. The obser- 
vations were quoted on p. 214 and it was considered that they had 
been satisfactorily laid down. But in that particular case the 
Bench came to the conclusion that the decision of the Sessions Judge 
was an honest and not an unreasonable one of which the facts were 
susceptible. It is therefore not surprising that they rejected the 
appeal preferred on behalf of Government. 

We next come to a string of cases in which the view express- 
ed in Geya Din’s case has been departed from to a very consider- 
able extent. In Quneen-Empress v. Prag Dat® Sir Louis Kershaw, 
C. J. and Mr. Justice Knox at p. 461 quoted the observation made 
in Gaya Din’s case without commenting on it and then on p. 464 
they pointed out that 

With reference to the contention based upon Gays Dr's case 
it must not be forgotten that the learned Chief Justice and Mr. 
Justice Straight in Q.-E. v. Goberdben did not consider that they 
were departing from and doing violence to the principle laid 
down in the case and did set aside an order of acquittal where 
they were satisfied that the sessions judge bad overlooked important 
circumstances. Indeed it is not easy to see any distinction in the 
Cr. P. Code between a right of appeal against’an acquittal and a 
‘L L R 16 Al 212 "L LR. 20 All 459 
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right of appeal against 2 conviction. In both cases the appellant 
foe ae a 
apperent upon the record for interfering wih the deliberate deter- 
mination by a judge who has had all the evidence before him and 
has arrived wt the determination with that great advantage in 
his favour. 


Being satisfied upon the evidence that all the accused had 
committed the offence they felt no hesitation in convicting them. 


| This case was followed by Knox, A. C. J. and Banerji, J. in Q.-E. 


v. Limmal.® 

In Ktsg-Emperor v. Ghure™ Richards, C. J. and Knox, J., 
when considering the argument on behalf of the accused, that 
they ought to follow the ruling in Q.-E. v. Robinson which had 
followed the earlier ruling in Gaya Din’s case, observed:— 


In our opinion the law is correctly laid down in the case of 

. Q.-E. v. Prag Dat. 

Following the law laid down in that case they proceeded to 
examine the evidence and coming to the conclusion that the Judge 
had not erred in acquitting the accused they dismissed the appeal. 

In King-Emperor v. Baldeo Koer? a Bench of this Court of 
which one of us was a member had to consider this point again. 
The Bench pointed out that the plain language of S. 423 Cr. P. C. 
clearly indicates that the legislature never intended to recognise any 
difference between an appeal against a conviction and an appeal 
against an acquittal, although an appeal from the verdict of the 
jury stands upon a different basis. They then pointed out that 

in an appeal from an order of acquittal it ought to be remem- 
bered that there is always a presumption in favour of the innocence 
of the accused. The presumption very materially affects the ques- 
tion of onus which, except within 2 limited range of cases, lies 
upon the Crown; and where the finding of the subordinate tri- 
bunal is in favour of the accused, the burden lies upon the prose- 
cution to prove that the finding reached by the court below was 
not justified by the evidence. Where the evidence against the 
accused is too scanty or insufficient to sup the the 
finding of the court below cannot be displaced. Again where 
the case is somewhere on the border line or very near it or it 
was posible for. the court, upon the balance of probabilities, to 
hold a person guilty or not guilty, the reversal of the order of ac- 
quittal is not only undesirable and inexpedient but is calculated to 
cause a muscarniage of justice. Where, however, the balance of 
evidence is distinctly against the accused or where material evi- 
dence has been misappreciated, overlooked or ignored, this Court 
is bound to step in as much in the interest of the administration 
of justice as of the public generally. l 
` The learned Judges obyiously intended the expression ‘“mis- 
appreciation of material evidence” to mean overlooking and ignor- 
‘L LR. 21 All 122 at 126 "L L. R. 36 All 168 
EISIJ ALJ] oe . 
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ing the real significance and importance of the material evidence. Cananat 
By the words ‘a distinct balance of evidence’ they did not mean Isy 
a mere balance of probabilities, but an over-weighing evidence. — 
We fully accept the view expressed in that case as quoted above. 
The Bench then went on to quote passages from the previous cases gyro cere 
including the cases of Gaya Din, Goberdban, Robinson and Tim- —§ —— 
mal referred to above. Then the observation made in the last- ma ra 
mentioned case was quoted, namely, 
The night vested in the Local Government is a aight which should 
be exercised with care and caution, at the same time åt should un- 
doubtedly be exercised when the need for it is apparent, 
and the learned Judges approved of what had been said above. 
We do not think that this case endorsed the view expressed in 
Gaya Din’s case. On the other hand, the learned Judges clearly 
pointed out that they would accept the observations with some 
variation and remarked: 
If the lower court has obviously blundered, we have a clear duty 
to interfere. It is not necessary that the lower court should have 
obstinately blundered or erred in its conclusion egregiously or 
foolishly. 
In the case of K.-E v. Autar? Walsh, J. at p. 307 observed:— 
Taking a broad view of this matter, we need only say that 
an appeal by Government must be considered on its merits just 
as any other appeal always must be. The onus is on the appel- 
lant and this onus is all the heavier if the judgment appealed from 
is one which approaches the consideration of the question from a 
correct point of view and gives the accused the benefit of a reason- 
able doubt which exists in the mind of the j i 
Lastly, in the case of K.-E. v. Sheo Dayal? another Bench of 
this Court pointed out that S. 418 as amended by Act 18 of 1923 
provides for an appeal on a matter of fact where an acquittal is 
by a Judge trying the case with assessors and that no condition is 
imposed on this Court in an appeal of this nature. They remark- 
ed: 
All that this Court has to see is whether the offence charged is 
proved against each of the accused persons and for this purpose 
this Court has to take the definition of “proved” given in the 
Indian Evidence Act. 
They referred to the cases of Gaya Din, Robinson and Prag Dat 
and quoted with approval a passage in the last-mentioned judg- 
ment to the effect that it is not easy to see any distinction in the 
Criminal Procedure Code between a right of appeal against an 
acquittal and a right of appeal against a conviction. 
This is a brief survey of the case-law so far as this Court is 
concerned. It is not necessary to examine the cases of the other 
High Courts. 
No doubt the trial court has an advantage over an appellate 
°L L R. 47 AIL 306 “A. LR. 1933 All 535 
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court inasmuch as it is able to see the witnesses, mark their demean- 
our and form a first-hand impression of their credibility. This is 
all the more so in criminal cases where the evidence mainly con- 
sists of oral evidence except the first information report, post-mor- 
lem report or expert evidence. In cases of forgery and misappro- 
priation there may however be considerable documentary evidence. 
On the other hand, in civil cases the evidence very often is both 
oral and documentary, and the appellate court is able to judge tlfe 
oral evidence in relation to the documentary evidence. Where the 
evidence is purely oral the trial court is in an advantageous position 
and its opinion as regards the credibility of the witnesses must be 
given due weight. i 


Further, there is a presumption of innocence in favour of 
an accused person and that presumption not only continues where 
he has been acquitted but is considerably strengthened. It is also 
a well recognised principle of law that in case of doubt the bene- 
fit of doubt should be given to the accused person and, as observed 
above, considerable weight has to be attached to the opinion of 
the court which heard the witnesses. In an appeal from an acquit- 
tal the accused starts with all these points in his favour and there- 
fore there is no doubt that an appellate court would hesitate and 
feel great reluctance in interfering with the finding of the court 
below and coming to a different conclusion. 


It is very difficult to lay down any hard and fast rule or to 
give an exhaustive list of all. the circumstances in which an appel- 
late court can interfere in an appeal from an acquittal. Cases may 
arise where the trial court has obviously and clearly gone wrong, 
where it has over-looked important pieces of evidence or has at- 
tached undue importance to insignificant circumstances or has al- 
together ignored important and significant matters or has com- 
mitted an irregularity in procedure. In all such cases an appellate 
court would be fully justified in interfering if after bearing in mind 
that there is a presumption in favour of the accused, that full weight 
should be attached to the opinion of the judge who heard the wit- 
nesses and that the benefit of any doubt that there may be in the 
mind of the appellate court should be given to the accused, the 
court is satisfied that the accused is guilty. If, bearing all these 
circumstances in mind, the appellate court is fully convinced that 
the trial court has gone clearly wrong and that, without any ques- 
tion of doubt, the conclusion that the accused was not guilty is in- 
correct or erroneous, it would be the duty of the appellate court 
to intervene. We think that when an appeal is preferred by 
Government it is unnecessary to consider whether it was proper for 
the Government to prefer an appeal or not. It is the duty of the 
court to go into the facts and to form a definite and independent 
opinion on the facts, but it would not, of course, lightheartedly 
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interfere unless satisfied that there has been a clear miscarriage of 
justice. If we were to confine the power of interference of an appel- 
late court to only those cases ie poeta the incompetence. 
stupidity or perversity of the subordinate tri unal, such unreason- 
able and distorted conclusions have been drawn from the evidence 
as to produce a positive miscarriage of justice, the result would be 
that the provisions contained in Ss. 417 and 423 would almost be- 
cbme a dead letter. In most cases courts are not incompetent, 
stupid or perverse, and ordinarily they do not draw’ unreasonable 
and distorted conclusions. 

That it is essential for an appellate court to attach great weight 
to the opinion of the trial court is also apparent from the observa- 
tions made by their Lordships of the Privy Council in a civil case 
in the Bombay Cotton Manufacturing Company Limited vw. Ruja 
Bahadur Moti Lal Shiv Lal. That observation must be quoted 
as it would certainly govern a criminal case as well:— 

It is doubtless true that on appeal, the whole case, including 
the facts, are within the jurisdiction of the appellate court. But 
generally speaking it is undesirable to interfere with the findings 
of fact of the trial judge who sees and hears the witnesses and has 
an opportunity of noting their demeanour, specially in cases 

where the issue is simple and depends on the credit which attached 
to one or other of the conflicting witnesses. Nor should his pro- 
nouncement with respect to thew credibility be set aside on a 
mere calculation of probabilities by the court below. In making 
these observations their Lordships have no desire to restrict the 
discretion of the appellate courts in India in the consideration of 


evidence. They only wish to point out that where the issue is. 


simple and straightforward and the only question is which set 
of witnesses is to be believed, the verdict of a judge trying the 
accused should not be lightly disregarded. 

These observations made by their Lordships are, in our opin- 
ion, directly in point. Where, of course, two views are possible 
and each view is reasonable on the evidence and the learned Sessions 
Judge has taken one view, then even if the appellate court, had it 
been sitting as a trial judge, would have taken the other view, it 
should not ordinarily interfere, unless it be shown that there was 
some irregularity in procedure or that there had been some other 
serious defect which necessitates a re-examination of the entire 
evidence and a' fresh conclusion. But even this is a mere rule of 
caution and sound practice, and not any rule of law. 

As remarked above, it is not possible to lay down any exhaus- 
tive list of the conditions which would justify interference with 
the order of acquittal passed by a lower court. 

Our answer to the first question is that if the appellate court, 
after bearing in mind that there is the presumption of innocence 
in favour of the accused, still further strengthened by his acquittal, 


ig C W. N. 617 at 620 
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and that the trial court was in a better position to judge of the 
credibility of the witnesses examined before it and therefore great 
weight has to be attached to its view, is nevertheless fully convinc- 
ed that the conclusion of the trial court was clearly wrong and its 
conclusion was contrary to the weight of the evidence, it would be 
fully justified in setting aside the order of acquittal. 

As regards the second question, we think that the answer to 
the first question covers this question as well. ‘The mere fact that 
it is not possible to hold that ae lower court has been incompetent, 
stupid or perverse or has come to an unreasonable and distorted 
conclusion or has obstinately blundered would not be sufficient to 
prevent the appellate court from allowing an appeal against an 
acquittal if it were fully convinced that the court below has been 
misled by the extremely clever nature of some false defence sup- 
ported by a forged document. 


SOHAN LAL and oTHERS (Defendants) 
VETSHS 
ATAL NATH (Phsntiff)* 

Registration Act, Sec. 49—Contract for sale of immovable properity— 
Whether compulsorily registrable—Specific performance—Lender 
given option either to demand back money or take property in lien 
thereof—W ben aa bs performence to be refused—Hindxn Lew— 
Joint famil lt members acquire new property by raising s 
ap Wien aaor ead by kel ce 

The view of this Court that a mere contract for sale of im- 
movable property is not compulsorily registrable has not been 
overruled by the pronouncement of the Privy Council in Sktemer 
v. Skinner, I. L. R. 51 AIL 771. Skinner v. Skinner lays down 
E E ded fired O e ee 
in immovable property then it cannot be used in evidence for 
the of showing that it affected such interest, nor even 
for ae purpose of showing any transaction affecting such interest. 

Where a lender is given an option ether to demand back the 
money lent or to take certain property in lieu of money, beld, that 
when the lender allowed his remedy to recover the money to 
become barred by lapse of time, he necessarily exercised his option 
to confine his relief to the taking of the property in lieu of the 
money, and specific performance could not be refused on the 
ground that the on was so worded that the exercise of the 

i Ta indefinitely. 

Whee the addi manken of a an Hindu: firai 
new property by raising a loan and by entering into a contract 
for the discharge of that loan either by payment by themselves or 
by transfer of the newly acquired property, and their minor 
nephew benefited by the enjoyment of the profits for a period of 
twelve years, beld, that the minor was bound by the act of the 
adule members of the family and of his natural guardians, and he 

*F. A. 420 of 1928 
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cannot retain the benefit of the property and repudiate the 
authority of his uncles to restore this property to the lender if the 
money borrowed from him was not pad. Mir Sarwerjen v. 
Fakbruddin I. L. R. 39 Cal. 232 distinguished. 
FIRST APPEAL from a decree of J. N. Kaun Ese., Additional 
Subordinate Judge of Benares. 


Sir Tej Bahadur Sapru, K. N. Malaviya, K. Verma and A. M. 
Gupta for the appellants. 

B. E. O’Conor, Kailas Nath Katju, P. L. Banerji and 
N. Upadhiya for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of a 
suit for specific performance of a written contract. Originally 
seven defendants filed this appeal jointly. With the exception of 
Bansidhar all the others applied to withdraw the appeal. So far 
as the adult appellants were concerned, their appeal has been with- 
drawn and they have submitted to the decree of the court below. An 
application was made on behalf of the minor appellant, Har Mohan, 
by his guardian and also by his mother to withdraw the appeal, but 
no order was passed, inasmuch as it was not clear whether there 
had been any compromise with the minor’s guardian and whether 
such a compromise was for the benefit of the minor. 


The parties belong to the same family with distinct branches. 
It appears that at one time all the members had a common fund, 
though the family was not joint in status. The leading members 
proposed to purchase three villages in Benares from Raja Madho 
Lal for a sum of Rs. 90,200. The plaintiff Atal Nath represented 
one branch; Jagmoban and others represented the second branch 
and Bansidhar and others represemted the third branch. These 
were the descendants of three sons of the common ancestor, the 
fourth son having died issueless. Each branch was entitled to a 
one-third share in the common fund. Admittedly the plaintiff 
Atal Nath was not a member of the joint Hindu family at the 
time and, although the fund was undivided, he was entitled to a 
distinct one-third share in it. Apparently Bansidbar and others 
and Jagmohan and others had not sufficient funds to pay the entire 
sale consideration. It therefore seems to us to have been agreed 
that the whole of Rs. 90,200 should be taken out of the common 
fund and the three villages should be purchased; and that Atal 
Nath should have the option of either getting back his Rs. 30,000 
with interest at 6 per cent per annum or getting a one-third share 
in the entire property purchased. It is obvious that if Rs. 30,000 
provided by Atal Nath had not been forthcoming the ‘villages 
might not have been acquired at all, as the vendor might not be 
disposed to transfer only a two-thirds share in the three villages. 
It is an admitted fact that Rs. 30,000 belonging to Atal Nath was 
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taken out of the common fund along with Rs. 60,200 and the 
whole sum of Rs. 90,200 was in that way paid to the vendor and 
the three villages were acquired by the family. As evidence of the 
transaction ister se, a letter, dated August 10, 1921, was written 
and signed by Sohan Lal, Bansidhar and Rajnath, who belong to 
Bansidhar’s branch. ‘The defendants put forward the case in the 
court below that this letter had been obtained under undue influ- 
ence or coercion, but the finding being against them the point has 
not been reagitated in appeal. 

We shall have to refer to its contents in detail when we come 
to examine the plea that specific performance should not be 
granted. 

Apart from oral evidence we have no documentary evidence 
showing what passed between the parties during the interval bet- 
ween August 1921 and June 1927. We shall refer to the latter 
correspondence when we come to deal with the conduct of the 
defendants, 

No point was taken in the court below that this letter was 
inadmissible in evidence for want of registration. But the learned 
counsel for the appellants before us has argued that, in view of 
the pronouncement of their Lordships of the Privy Council in 
the case of Skinner v. Skinner,’ the letter is inadmissible in evidence 
for want of registration, inasmuch as it either created an interest in 
immovable property or is evidence of a transaction affecting such 
property. As pointed out above, this plea was not taken in the 
court below, nor was any issue framed as to it, nor was it taken in 
the grounds of appeal filed in the High Court. But as it raises 
a question of law, and the question has become of some significance 
in view of the pronouncement of their Lordships of the Privy 
Council referred to above, made subsequent to the filing of the 
appeal, we have allowed counsel to raise this point for the first time 
in appeal. Had counsel for the plaintiff asked for any more time 
we would have allowed him further opportunity inasmuch as this 

int Was not mentioned in the precis filed on behalf of the appel- 

ts. We may note that in Privy Council case mentioned 
above their Lordships themselves permitted such a plea to be raised 
for the first time before their Lordships. 

The first contention seems to be that under the Indian Regis- 
tration Act, as it stood unamended by Act XXI of 1929, a contract 
for sale of immovable property must, in view of their Lordships’ 
pronouncement, be deemed to be compulsorily registrable. We do 
not think that this proposition follows from the judgment of their 
T : 

In Skinner's case the document so sued upon was in the form 
of a sale deed and purported to transfer immovable hada a 


though it contained a recital stating that it would be followed by 
*S1L A. 363; L L. R. 51 AlL 771 
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a registered document. The learned Subordinate Judge held that 
this document was a sale deed and purported to affect immovable 
property within the meaning of Section 17 of the Registration Act, 
and accordingly it was compulsorily registrable and was not ad- 
missible in evidence for want of registration. On appeal the 
High Court took the, view that the document, inasmuch as another 
registered document was in contemplation, was merely a contract 
for the sale of immovable property, which did not affect the im- 
movable property, but was in the nature of a document creating 
a right to obtain another document and was, therefore, not com- 
pulsorily registrable. The learned Judges held that the document 
therefore was admissible as evidence of the contract for sale of 
the property. 

When the matter went up to their Lordships of the Privy 
Council their Lordships agreed with the learned Subordinate Judge 
in holding that, although the language employed was perhaps not 
that of a trained draftsman, it clearly purported to transfer interest 
in the immovable properties (p. 369) and it accordingly came 
within the terms of Section 17. Their Lordships then proceeded 
to consider the second question raised for the first time in appeal 
that the document, though wholly ineffective as a sale deed, should 
be treated as embodying a contract for sale and should be received 
in evidence. Their Lordships quoted the language of Section 49 
which makes a document compulsorily registrable “(a) affecting 
any immovable property and (c) being received as evidence of 
any transaction affecting such property”. ‘Their Lordships then 
pointed out that, if an instrument which comes within Section 17 
as purporting to create by transfer an interest in immovable pro- 
perty is not registered, it cannot be used in any legal proceeding to 
bring about indirectly the effect which it would have had if regis- 
tered. Such a document is not to “affect” the property and it is 
not to be received as evidence of any transaction “affecting” the 
property. l 

As the document before their Lordships purported to be a 
sale deed and it was held to purport to create an interest in the 
immovable property, their Lordships held that it fell under Section 
17, and accordingly under Section 49 it could not be used in evi- 
dence either for the purpose of affecting the property or for the 
purpose of showing a transaction affecting such property. Their 
Lordships accordingly remarked that, in the face of this provision, 
to allow a document, which does itself create such an interest, to 
be used as the foundation of a suit for specific performance, ap- 
peared to their Lordships to be little more than an evasion of the 
Act. 

It seems to us that what their Lordships have laid down is 
that if a document on the face of it purports to create an interest 


CrvIL 
1933 
Soraw Lar 
Arhi Nath 


Sslatwen, C. J. 





1588 HIGH COURT [1933] 


in immovable property then it cannot be used in evidence for the 
purpose of showing that it affected such imterest, nor even for the 
purpose of showing any transaction affecting such interest. We 
do not think that their I ordships meant to lay down that even 
where a document does not purport to create an interest in im- 
movable property it falls under Section 17 and is therefore alto- 
gether inadmissible under Section 49 for either purpose. Nor do 
we think that their Lordships have laid down in their judgment 
that a2 mere contract for sale of immovable property purports to 
create interest in such property and falls within Section 17 of the 
Indian Registration Act, so as to be compulsorily registrable. We 
think that the view of this Court that a mere contract for the sale 
of an immovable property does not require registration has not 
been overruled by this pronouncement of their Lordships. 

The learned advocate for the respondent has argued before us 
that the effect of the Proviso added to Section 49 of the Indian 
Registration Act by Act XXI of 1929 is to overrule the view ex- 
pressed by their Lordships of the Privy Council in Skinner’s case. 
We do not think that this contention has any force whatsoever. 
Their Lordships interpreted the sections of the old Act as they 
stood unamended and clearly laid down their legal effect. The 
legislature does not appear to have thought that such provisions 
of law were in public interest and promptly intervened and got a 
proviso added to Section 49 of the Registration Act. It is for 
the legislature to make enactments and for the courts to enforce 
such enactments. We are not concerned with its policy. There 
is nothing in Act XXI of 1929 which would suggest that the Act 
was of the nature of a declaratory Act or Explanatory Act which 
might mean that the view taken by their Lordships of the un- 
amended sections was in any way wrong. ‘The addition of the pro- 
viso is a fresh enactment and that enactment came into force on 
October 4, 1929 when the amending Act received the assent of 
the Governor-General. This was during the pendency of the 
present appeal. f 

_ But there is a well recognised principle that where an amend- 
ing Act lays down a rule of procedure it ordinarily affects pending 
actions. ‘That is the view which has prevailed in England, and this 
view was pointed out by a Bench of this Court, of which one of us 
was a member, in Sheopujen Rai v. Bisnath Rei? The court below 


‘has admitted this document. Even if it had been inadmissible on 


the date when it was admitted, there can be no doubt that it is 
admissible at the present moment. It is the defendants who are 
asking the appellate court to exclude this document from consi- 
deration and hold it to be inadmissible. Our jurisdiction is being 
invoked at a time when under the law the document has become 


admissible. We do not think that in such circumstances an appel- 
"I. L R. 52 AIL 886 (892) 
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late court should hold that the document is inadmissible and should 
not be considered at all. An appellate court has power of admit- 
ting even fresh evidence for good cause, and so. we do not think 
that the document can be excluded on the ground of its previous 
inadmissibility. 

The learned advocate for the appellants has contended before 
us that when the document was not admissible to start with, it 
did not create any rights in the plaintiff and could not be made the 
foundation of any cause of action in his favour and therefore the 
suit itself was not maintainable. 

We have already pointed out that in our opinion a contract 
for sale does not purport to create an interest in immovable pro- 
perty; and therefore by producing a document embodying such a 
contract a plaintiff is not trying to prove a document affecting 
immovable property. It is at best evidence of a transaction affect- 
ing such property; and therefore the question is one of admissibi- 
lity of evidence and not of any interest in immovable property. 

As pointed out above we are of opinion that the document 
did not require registration even under the unamended law. 

The letter in question was signed by the three adult members 
of Bansidhar’s group and their nephew Har Mohan being a minor at 
the time was alleged to be represented by his adult uncles. The learn- 
ed advocate for the appellants has strongly contended before us 
that the contract is not specifically enforceable because the in- 
terest of a minor was involved. He has strongly relied on the 
case of Mir Sarwarjan v. Fakbruddin® in which their Lordships of 
the Privy Council clearly laid down that before specific perform- 
ance can be enforced there ought to be mutuality and that in- 
asmuch as the manager of the minor’s estate or the guardian of the 
minor is not competent to bind the minor or the minor’s estate by 
a contract for the purchase of immovable property, the minor was 
not bound by such an agreement and therefore the minor could 
not obtain specific performance of the contract. 

We think that that case is not in point. There the contract 
was purely one-sided’ as the agreement by the guardian of the 
minor or the manager of his estate could not be enforced against 
the minor or his estate at all. It was on this ground that their 
Lordships held that there was no mutuality and accordingly it 
could not be enforced even on behalf of the minor. 

We also concede in favour of the appellants that a manager of 
a joint Hindu family has no power to bind the minor members 
by a contract for the sale of joint family property and that a claim 
for svecific performance of such a contract would not ordinarily 
be allowed. 

But the position before us is somewhat different. The pro- 
perty which is in dispute in this svit was one-third share in three 
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villages which had never belonged to the family at all and in which 
the minor had_no interest. The leading members were going to 
acquire the shan. ~~ ~t time and were in need of raising 
money for the purpon “ty were in no sense jeopardising the 
interest of the minor in tne family property or imposing any per- 
sonal liability on the minor for the payment of this amount. 


` What happened was that they wanted to raise money for the ac- 


quisition of fresh property and agreed that if they were unable 
to pay the amount borrowed to the creditor he should have that 
property instead. We do not think that a minor member of the 
family can take a share in the property so acquired and at the 
same time repudiate the authority of the other members to enter 
into such a contract. If he wishes to repudiate such a contract 
he must repudiate the whole of it and not take a benefit under it. 
The one-third share in these three villages having been acquired 
out of funds borrowed from Atal Nath and not taken out of the 
joint family fund, must be treated as a separate property acquired 
by the other members with the obligation to repay the loan or 
to hand over the property instead to the creditor. No authority 
has been cited before us which would make the leading members 
of the family incompetent to acquire fresh property in this way 
and to enter into a contract of this character. It is not suggested 
that the minor has suffered in any way. On the other hand he 
bas undoubtedly gained. The money has come out of the plain- 
tiffs pocket and for all these years the minor’s family had had 
the usufruct for their own enjoyment. The plaintiff is claiming 
this property without the mesne profits for these years and is not 
getting any interest on his money for that period. It is not sug- 
gested that the value of the zamindari property in these provinces 
has increased considerably; as a mater of fact, if we were to take 
judicial notice of existing conditions, the value has considerably 
fallen. So there can be no suggestion that the minor has suffered 
by this transaction and the enforcement of it against him would 
be inequitable. 

The learned counsel for the respondent has raised the point 
that the granting of specific performance is a matter of discretion 
for the court and, inasmuch as the learned Subordinate Judge has 
exercised his discretion in favour of the plaintiff, the appellate court 
should not interfere with that exercise of discretion. 

The answer to this is to be found in Section 22 of the Specific 
Relief Act where, although the jurisdiction to decree specific per- 
formance is said to be discretionary, such discretion is not arbi- 
trary but sound and reasonable guided by judicial principles and 
capable of correction by a court of appeal. We have cheref 
to satisfy ourselves whether the contract was of such nature as 


to justify its specific performance. 
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The main argument on behalf of the appellants before us is 
that the contract was of such a nature that its specific performance 
should not be granted. It is therefore necessary to quote extracts 
from the document. After admitting that Rs. 30,000 had been 
borrowed from Atal Nath and received by the family in order to 
make up the sum of Rs. 90,200 required for the purchase of the 
three villages, the writers of the letter assured Atal Nath the 
addressee that 

You (Atal Nath) are at liberty either to demand and receive 
back from us (executants) your said sum of Rs. 30,000 with 
interest at 6 per cent per annum or to purchase from me and my 
brothers one-third share in the said above mentioned landed pro- 
perty at cost price and when so purchased can get the mutation 
effected in your name of the said one-third share in the zamindari 
any time at your option and J, my brothers, and our heirs, etc. 
shall have no objection whatsoever. Further if you do not approve 
of the latter procedure you will have a lien on the above property 
tll as long a time as your money is not paid up in full by us. 

Undoubtedly an option was given to Atal Nath either to 
demand back the money with interest or to purchase one-third 
share in the property. But merely because there was an option 
given to Atal Nath, it cannot be said that there was no mutuality 
in this contract. Atal Nath having paid Rs. 30,000 performed 
his part of the contract in full, and from that moment it became 
a unilateral contract which had to be performed by the executants 
only. There was mutuality inasmuch as there was reciprocal con- 
sideration. 

But the learned counsel for the appellants argues that the 
plaintiff having allowed the period of limitation to lapse is now 
seeking to force the hands of the court and compel the court to 
grant him specific performance because the other alternative relief 
is not capable of being granted. We agree that if the contract 
for the transfer of immovable property was not such as could be 
‘ specifically granted, the plaintiff would not be entitled to get that 
relief merely because he has allowed his alternative relief to be 
barred by time. At the same time we must hold that if the con- 
tract for specific performance is of such a nature as to admit of 
being specifically performed then the mere fact that the other 
remedy has become barred by time should not deprive the plaintiff 
from getting the relief to which he is entitled. We have accord- 
ingly to examine whether there was anything in the contract which 
makes it inappropriate to grant its specific performance. The 
only point which has been pressed before us is that the option given 
to Atal Nath was to be exercised “at any time” by him, and was 
accordingly indefinite in its nature. 

We may point out that this aspect of the case was not pressed 
before the court below and no objection was taken on behalf of 
the defendants that the contract was vague on account of indefi- 
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niteness of time. Nor such a plea seems to have been raised in the 
grounds of appeal filed in this High Court. Apparently the 
defendants themselves did not think that there was any indefinite- 
ness or vagueness about it until the appeal came to be argued 
before us. : 
. The learned advocate for the appellants relies on a passage 
in Pomeroy’s Jurisprudence (Paragraph 2196, p. 4935, 2nd edi- 
tion). The concluding portion of the paragraph is as follows: - 
Where the option is so worded that the exercise of the privilege 
may be delayed indefinitely, specific performance is refused, and 
the refusal is sometimes based on the ground of lack of mutuality. 

Although we do not see how the lack of mutuality can be 
regarded as the basis, we are prepared to state that indefiniteness 
of time may be a ground for refusing specific performance. But 
in this case we are not satisfied that there was such an indefinite- 
ness. The language of the document was somewhat loose. But 
when it is remembered that the remedy to recover the amount with 
interest could not be exercised after the lapse of three years, there 
was necessarily a limitation of the time put on the exercise of the 
option. The indefiniteness of time was not as regards the right 
to recover the money, which was of course governed by the ordi- 
nary law of limitation, but it was with regard to the option, if any, 
to select one or the other remedy. As the document was unregis- 
tered it was inherent in its very nature that the option must be 
exercised bfeore three years expired, and could not have been exer- 
cised after the expiry of that period. We therefore do not think 
that the parties contemplated that Atal Nath would be able to 
wait for an indefinite period of time long after the expiry of the 
period of limitation and yet insist on the payment of the money 
with interest. When he allowed his remedy to recover the money 
to become barred by lapse of time, he necessarily exercised his 
option to confine his relief to the taking of the property in lieu 
of the money. We do not think that the parties intended that 
the option to choose the remedy for recovery of the money itself 
would be exercised after an indefinitely long period of time as, 
in point of fact, it could not have been so exercised when the law 
of limitation placed a bar against such a claim. 

It further seems to us that the parties soon after made up 
their minds that money was not to be paid and that property only 
would have to be transferred. It is true that apart from oral 
evidence led on behalf of the plaintiff we have no documentary 
evidence to show that during the period 1921-26 there was any 
such understanding. But the later correspondence makes it clear 
that there must have been such an understanding. 

On June 17, 1927, a letter was written by Sohan Lal, Rajnath 
and Bansidhar in which there was a note that Atal Nath held one- 
third share in the Benares ilaqa and was also entitled to one-third 
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share of the money which had been realised previously. There is 
no suggestion before us that the family owned any other villages 
in Benares. The plaintiff has distinctly stated that they had no 
other ilaqa anywhere except the one in suit. There is therefore 
no doubt that the reference in this letter is to the three villages 
purchased from Raja Madho Lal. 

Leaving aside an undated letter, which seems to have preceded 
it, we have a letter dated October 15, 1927, written by the appel- 
lane. Bans dhar and “witha postscript in the handwriting of his 
brother Sohan Lal. In this Bansidhar said: 


We, that is, the brother and myself, have no concern in the 


least with your share. We have said not only once but a thou-. 


sand times and we say even now that one-third share belongs to 
you. We were trying to have your name mutated and were 
seeking an opportunity for it and to have the names of all other 
co-sharers entered against their respective shares. 

Sohan Lal wrote in the postcript that Atal Nath should note 
the contents of that letter. It appears that Rajnath, the other 
member of Bansidhar’s group, was at the time contemplating to 
file an application for rectification of khewat, and so Bansidhar and 
Sohan Lal assured Atal Nath that he should not worry, for they 
had always been admitting that his one-third share was safe. We 
may mention that even Rajnath himself wrote to the plaintiff on 
October 8, 1927, shortly before filing his application for rectifica- 
tion of khewat assuring him that 

you should not entertain any bad idea in your mind against me in 
the least. If I take any new proceeding or it is unintentionally 
taken by me, you should not take it seriously. You will know 
everything when we meet together. 

As a result Atal Nath arrived at Benares, and the learned 
Subordinate Judge has found that stamps for the execution of the 
sale deed were purchased and the document was actually faired out 
by a scribe, but at the last moment the vendors backed out and 
refused to execute the deed or get it registered. This happened 
in November 1927. The plaintiff then promptly filed the present 
suit in February 1928. 

In view of this conduct of the defendants, and particularly 
the written assurance given by Bansidhar himself to Atal Nath, we 
do‘not think that there is any ground for refusing specific perfor- 
mance. 

We have already pointed out that the transaction was perfect- 
ly fair and straightforward. But for the agreement of Atal Nath 
to lend Rs. 30,000, the villages might not have been acquired at all. 
Atal Nath parted with the money and has had no interest on the 
capital so far. The defendants acquired the share and have been 
appropriating its profits all this time. They had been assuring the 
plaintiff that he would have his one-third share. It seems to us 
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that the delay has been due mainly to the fact that there was liti- 
gation going on between the members of the family among them- 
selves. There have been suits by Jagmohan’s branch for the sepa- 
ration of their one-third share in which Atal Nath was impleaded 
as a pro forma defendant. ‘That resulted in a compromise bet- 
ween the other members. Atal Nath did not sign it and said he 
had no objection to the compromise, but as he was wrongly implea- 
ded he should be given his costs. As up to that time Atal Nath 
had not acquired any interest in the eye of the law in the one-third 
share of this property, he could not put forward the defence that 
he was the owner of it and that the property should not be parti- 


‘tioned. But, as a matter of fact, there was no necessity for him 


to do so when Jagmohan and others only got one-third and the 
remainder of the property remained with Bansidhar’s branch, 
which had made itself liable for giving one-third out of it to Atal 
Nath. So far as the appellant Bansidhar is concerned he is an ` 
adult and entered into fp agreement with open eyes and he’ can- 
not complain of his own agreement being enforced specifically 
against him when he has had the benefit of the money and the in- 
come of the property. 


As regards the minor we would not have enforced the contract 
against him if his interest in the family property were in any way 
adversely affected. But we have already pointed out that this was ` 
new property acquired by the adult members by raising a loan and 
by entering into a contract for the discharge of that loan either by 
payment by themselves or by transfer of the newly acquired proper- 
ty. The minor also has benefited so far as the enjoyment of the 

rofits for the last 12 years is concerned. We therefore think that 
e was bound by the act of the adult members of the family and 
of his natural guardians and he cannot retain the benefit of the 
property and repudiate the authority of his uncles to restore this 
Property to Atal Nath if the money borrowed from him was not 
pai í À 


Having given the case our best, consideration, we think that 
the equities are all in favour of the plaintiff, that there is no fatal. 
defect in the written contract and that there are no good grounds 
for refusing specific performance. We accordingly dismiss the 
appeal with costs which will be borne by all the appellants includ- 
ing those who have withdrawn the appeal. - 


Appeal dismissed 
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PALTU AND OTHERS 
VETSUS 
EMPEROR THRoucH SHEO NARAIN* 
Criminal Procedure Code, Secs. 233, 239(d) ond 537—Misjomder of 
char ges—INegality—T ria] invalidated. 
Where in the joint trial of five persons, four of them were 
charged with offences under Secs. 342, 452 and 323 of the Penal 
Code, on the ground that they had entered the house of the com- 
plainant, dragged him out and beaten him and then wrongfully 
confined him for the whole night in the house of one of them, and 
the fifth was charged under Sec. 323 with having beaten the com- 
plainant on the following when the latter was taken to him 
by the first four accused, beld, that as the offences were not 
committed in the course of the same transaction, Sec. 239, 
Cl. (d) Cr. P. C. did not apply, and the joint trial amounted to 
an illegality which was not cured by Sec. 537 Cr. P. C. 
CRIMINAL REFERENCE made by M. B. Auman Esa., Addi- 
tional Sessions Judge of Jaunpur. 
Mahmudullab and Gopalji Mehrotra for the applicants. 
Lakshmi Seran for the opposite party. 


The following judgment was delivered by 


RacHHPAL SINGH, J.—On the complaint of one Sheo Narain, 
the five applicants were tried jointly. The case against four of 
them was a they had entered the house of the complainant on the 
evening of June 29, 1932, had dragged him out and had beaten him 
and had then wrongfully co him for the whole night in the 
house of one of them. ‘They were charged with the commission 
of offences under Sections 342, 452 and 323 of the Indian Penal 
Code. The charge against Haddan, the fifth applicant, was that 
on the morning of June 30, 1932, he had beaten the complainant 
when the latter was taken to his house by the first four applicants. 
All the five applicants were found male and convicted by the 
trial court. ere was an appeal against the decision of the trial 
court. The appellate court maintained the convictions of the five 
applicants. ‘Thereupon, the five applicants filed a revision appli- 
cation before the Sessions Judge. The learned Sessions Judge was 
of opinion that joint trial of applicant No. 5 along with appli- 
cants Nos. 1 to 4 was illegal. He has, therefore, referred the case 
to this Court with 2 recommendation that the convictions of the 
five applicants should be set aside and there should be a fresh trial. 

I have heard the learned counsel for the parties. In my 
opinion, the view taken by the learned Sessions Judge is correct. 
Under Section 239, clause (d) of the Criminal Procedure Code, 
persons accused of different offences committed in the course of the 
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same transaction can be charged and tried together. Now, the 
question for my consideration is whether the offence committed by 
Haddan accused and the offences committed by the other four 
applicants were committed in the course of the same transaction. 

e reply to this question must be in the negative in view of the 
finding of the first two courts. The prosecution case was that 
applicants Nos. 1 to 4 had committed certain offences on the even- 
ing of June 29, and that later on, on the following day, Haddah 
applicant No. 5, had committed an offence under Section 323 of 
he Indian Penal Code by beating the complainant. Therefore, it 
cannot be said that the different offences were committed in the 
course of the same transaction. ‘The joinder of the two charges 
was in contravention of the provisions of the Code of Criminal 
Procedure and was illegal. The view taken by this Court in the 
case reported in Putto Lal v. Emperor’ appears to be 
applicable to the case before me. On behalf of the complainant, 
it was contended that the joint trial of the applicants Nos. 1 
to 4 with applicant No. 5 was a mere irregularity which would be 
covered by Section 537 of the Code of Criminal Procedure, I find 
myself unable to accept this view. As the offences were not com- 
mitted in the course of the same transaction, Section 239, clause 
(d) Criminal Procedure Code does not apply to the case. As laid 
down by Section 233 Criminal Procedure Code there should have 
been separate charges and separate trials for distinct offences. ‘The 
offence which Haddan accused is said to have committed is quite 
distinct from the offences said to have been committed by the other 
four applicants. So the joint trial of applicant No. 5 with the 
other four applicants amounted to an illegality which is not cured 
by Section 537 Criminal Procedure Code. This Court, following 
the view taken by their Lordships of the Privy Council in 
Stibrabmania Ayyar v. Emperor? held in the case reported 
in Sewak vy. Emperor, that disobedience to an express pro- 
vision of law as to mode of trial was much’ more than 
an irregularity. I follow the view taken in this ruling. I 
hold that where persons committing different offences not com- 
mitted in the course of the same transaction are jointly charged arid 
tried, the trial is illegal. To a case of this nature Section 537 
Criminal Procedure Code would not apply. I, therefore, hold 
that the joint trial of the five applicants was illegal. 

I accept the reference made by the learned Sessions Judge and 
set aside ike conviction of the five applicants. I direct that the 
five applicants be retried. Applicants Nos. 1 to 4 will be tried 
separately from applicant No. 5. 

Conviction set aside 
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UJAGAR AND OTHERS 
VETSHS 
EMPEROR" 
Criminal Trial—Evidence of witness proved to beve committed perjury— 
Valse of —Crimmal trial—Stendard of proof—Neture of sentence— 
* Effect of—Communel riot cases—Conviction not to be based on 
evidence of one witness alone. 

The evidence of a witness proved to have committed perjury 1s 
of no value whatsoever and can not be used for any purpose; that 
is, by itself, or to corroborate, or be corroborated by, truthful 
evidence. 

Raiya Riot Case, [1933] A. L. J. 590 and Man Singh v. 
Emperor, [1933] A. L. J. 581 followed. 

Ie is wrong to hold that “evidence which may be good enough 
to prove a lesser offence may not necessarily reach the high standard 
which is required for convicting a man on a capital charge and 
inflicting an irrevocable sentence”. ‘There is only one stan of 
proof for all charges, and that is that the Crown must prove the 
charge beyond all reasonable doubt. The nature of the sentence 
cannot affect the question of proof. 

In communal riot cases it is unsafe to convict on the evidence 
of one witness alone, unless there is satisfactory circumstantial 
evidence in addition. 

CRIMINAL APPEAL from an order of H. J. COLLISTER ESQ., 
Sessions Judge of Cawnpore. 

K. D. Malaviye for the appellants. 

M. Waliul (Assistant Government Advocate) for the 
Crown. 


The judgment of the Court was delivered by 


Youne, J.—Fourteen persons were committed to the court 
of sessions of Cawnpore charged under Sections 302, 396, 436 
and 147 of the Indian Penal Code. Against four of them fur- 
ther charges were made under Section 307 Indian Penal Code. 
The learned Sessions Judge acquitted no less than eleven but con- 
victed Ujagar, Narain and Bandi Din; the first two under Sec- 
tions 147 and 436 Indian Penal Code and the latter under Sections 
147, 436, 307 and 302 Indian Penal Code. Ujagar and Narain were 
sentenced to rigorous imprisonment for two years under Section 
147 Indian Penal Code and for ten years’ rigorous imprisonment 
under Section 436 Indian Penal Code. Bandi-Din was sentenced 
to two years’ rigorous imprisonment under Section 147 Indian 
Penal Code, ten years’ rigorous imprisonment under Section 436 
Indian Penal Code, and ten years’ rigorous imprisonment under 
Section 307 Indian Penal Code. Under Section 302 Indian Penal 
Code he was sentenced to transportation for life; the sentences 
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in all cases to run concurrently. 

On March 24, 1931, the well-known murderous riots in 
Cawnpore commenced. After raging there for a few days the 
riot and slaughter spread to the surrounding villages. On March 
28 and 29 in the eis of Fatehpur, Barhat, Hingupur and 
Paigupur, some seven miles from Cawnpore, the riots, the subject- 
matter of the charges in this case, took place. The land in those 
hamlets is alluvial and used as ane All the huts and 
dwellings of the Musalmans in oh neighbourhood were burnt 
and nine men. women and children were murdered there. A 
band of 150 to 200 Hindus marched to this district at about 
2 o’clock in the afternoon on the 28th and to the shouts of 
“Glory to Mahatma Gandhi” butchered these men, women and 
little children, and burnt their dwellings. 

We are not concerned whether there was a riot or not; that 
is admitted. The only question which we have to consider is 
whether Ujagar, Narain and Bandi Din, those persons who have 
been convicted in the lower court and who have ap to the 
High Court, are guilty of the offences with which they were 
char Before we consider the cases of the individual accused, 
we think it necessary to make some preliminary observations:— 

1. We ruled recently in the Rajya Riot Case*. that the evi- 
dence of a witness proved to have committed perjury was of no 
value whatsoever and could not be used for any purpose; that is, 
by itself, or to corroborate, or be corroborated by, truthful evi- 
dence. That ruling has been followed by a Bench of this Court 
of which one of us was a member in Rem Kumar v. The Crown 
and by one of us sitting alone in Men Singh v. Emperor’. The 
reasons for that ruling oe been sufficiently set out in the judg- 
ments in those cases and we do not need to repeat them here. 
We follow that ruling „in this case in considering the value of 
certain witnesses for the prosecution. The learned Sessions Judge 
in a careful judgment in this case has for excellent reasons found 
the approver Babu Lal and a witness Madar Baksh guilty of lying. 
Nevertheless, in accordance with the practice too uently fol- 
lowed in this country, he has relied on the evidence of both when 
corroborated. In fact he has gone rather further than is usual, 
e ae Ban We hae i ede 
these liars to corroborate each other in conjunction with the evi- 
dence of another unsatisfactory witness. On this evidence he has 
convicted Bandi Din. 

2. In the case of Narain the learned Judge lays down a rule 
of law from which we strongly dissent. He says: 

Evidence which may be good enough to prove a lesser offence 
may not necessarily reach the high standard which is required for 
convicting a man on a capital charge and inflicting an irrevocable 
sentence. 

11933 A. L. J. 590 71933 A. L. J. 581 
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Narain was charged with murder and arson. There was the same 
evidence on both charges. The learned Judge on the murder 
charge—acting on the principle set out above—gives Narain the 
benefit of his doubt, but not on the arson charge. 

It cannot be stated too emphatically that there is only one 
standard of proof for all charges, and that is that the Crown 
must prove the charge beyond all reasonable doubt. The nature 
of the sentence cannot affect the question of proof. 

3. In communal riot cases we think it unsafe to convict on 
the evidence of one witness alone, unless there is satisfactory cir- 
cumstantial evidence in addition. 

4. We again call attention to the unsatisfactory nature of 
the oath administered in Indian Courts to Indian witnesses. It 
surely is not beyond the resources of the legislature to discover an 
oath or oaths which Indian witnesses would respect. 

[Their Lordships then discussed the evidence of the witnesses 
(1) Babu Lal (approver), (2) Madar Bakhsh, (3) Rasul Bakhsh 
and (4) Ghonche and came to the conclusion that these witnesses 
could not be believed and it would be unsafe to rely upon their 
evidence against any of the appellants. ] 

(5) Luksin—There is very little against this witness and 
we shall deal with the value of it when we come to consider the 
cases of the individual accused. 

(6) Munne—We will deal with this witness when we consi- 
der the case of Bandi Din against whom he gives evidence. 

(7) Dawat—He is an old man of 80 years who gave evidence 
against Ujagar alone and we shall consider its value when deal- 
ing with the case of this appellant. 

Dealing with the individual cases of the appellants we shall 
consider first that of Ujagar. Three witnesses were called to give 
evidence against this sole Daulat, Babu Lal and Rasul Bakhsh. 
From what we have said above we must ignore the evidence of 
Babu Lal and Rasul Bakhsh. This leaves one witness alone against 
Ujagar, namely, Daulat. On general principles we must say 
that in the case of a communal riot one witness is insufficient for 
a finding of guilty and on this ground alone we must allow the 
appeal of Ujagar. But we have this further to say about the 
evidence of Daulat that all he says against this appellant is as 
follows:— 

Many Hindus were at my huts. Four of five of them ran to- 
wards me. One of them struck me a lathi blow on the head. I 
fell. I recognised Ujagar Kori of Ludhauri. (Witness points out 
Ujagar). One of the others struck me. They bade me bring 
my money. I said, I had none. Ujagar said: “He is 2 poor man 
and he is half dead from one lathi blow. He will die from a 
second blow. Then they went towards Alladin’s huts. Ujagar 
went with them. I knew Ujagar from his childhood. My grove 
adjoins the boundary of his village and we have smoked ganja and 
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charas together. Some of the 4—5 men who ran at me had 
kantas, some had spears and some had lathis with a blade attached. 
Ujagar had a lathi. 

The only thing that Ujagar certainly appears to have done 
was to intervene for the benefit of Daulat and save him from 
being murdered. We therefore set aside the convictions and 
sentence passed upon Ujagar and order his immediate release. 

Nerais—Four witnesses give evidence against this appellant. 
They are Ghonche, Lukain, Rasul Bakhsh and Babu Lal. The 
evidence of Rasul Bakhsh, Babu Lal and Ghonche must be dis- 
carded for reasons already given. With regard to Lukain, the 
only evidence that this witness gives is that he saw Narain coming 
back with a crowd after Maniya’s house had been burnt. He did 
not see any one actually at the house. He further saw this accused 

ing on to Mantya’s grove afterwards with the mob. Apart 
a the fact, as we have pointed out above, that in a communal 
riot case one reliable witness is insufficient fot conviction, we 
have the fact that the learned Judge himself clearly records that 
he has a doubt as regards this accused. The learned Judge records 
as follows in his ieee 

On the other hand, there is no evidence to show that Narain 
actually took part in the assaults and murder which were com- 
mitted in Manna’s grove, in fact there is no evidence to show 
what he did at all in Manna’s grove; but the fact that he was 
among those who began to set fire to the cart of Rasul Baksh at 
Lukain’s huts leads to the inference that he at least shared the 
common object of committing arson. It may be argued that it 
can also be inferred that he shared the common object of com- 
matting murder. It may be so, but, as I have already said, there 
is nothing to show what he did in Manna’s grove or whether he 
went to Allahdin’s grove; and in any case I think that evidence 
which may be good enough to prove a lesser offence may not 
necessarily reach the high standard which is required for convict- 
ing a man on a capital charge and inflicting an irrevocable sen-_ 
tence. I therefore prefer to give Narain the benefit of doubt in 
t to the charge under Section 302. In my opinion he is 

liable to be convicted under Sections 147 and 436. 

It is clear in this case that the evidence both on the murder 
charge and the arson charge is precisely the same. There is no 
doubt according to the evidence that this appellant was with the 
crowd when the murders were committed. He was also with the 
crowd—and that is all when arson was committed. The learned 
Judge however thinks that a lesser standard may be applied as 
regards the evidence on the offence which is not punishable with 
hanging, but that a higher standard is n where hanging is 
involved. He, therefore, gives the benefit of the doubt in respect 
of the charge of murder but refuses to give it in respect of the 
charge ao aE arson. We deal with his question in our pre- 
liminary observations. This appellant ought to be given the 
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benefit of the doubt on both charges. 

Viewing the case as a whole as against this accused we come 
to the conclusion that the conviction against him cannot stand. 
The convictions and sentences, therefore, are set aside and this 
accused will be set at liberty. 

Bandi Din—With regard to this appellant the witnesses are 
Babu Lal, Rasul Bakhsh, Ghonche, Madar Bakhsh and Maniya. 
From what we have set out above we cannot rely upon the first 
four. This leaves Munne only. Apart from the fact that the 
evidence of one witness is not sufficient the only evidence which 
Munne gives is that of identification, and the learned Judge says 
of this identification that it was quite possible that he was familiar 
with the features of Bandi Din. Therefore there is not much 
value in this evidence. Madar Bakhsh certainly gave the name of 
Bandi Din in a statement which he made to the Magistrate on 
April 1, after having failed to name him to the Superintendent of 
Police on the same day. But the Bandi Din whom Madar Bakhsh 
named to the Magistrate was Bandi Din a Mallah and a resident of 
Charana. The Bandi Din, the appellant, is a Kachhi and a resident 
of Tisjha. As the learned Judge points out, this may possibly be 
an error because Tisjha adjoins Charana. We think that some 
doubt must be raised by the misstatement of the man’s caste and 
his place of residence. In any event, we are satisfied that there 
is not enough evidence upon which to record a conviction against 
this accused. 

The result is that we set aside the convictions and sentences 


passed upon Bandi Din and order that he be set at liberty. 
| Convictions quashed 


KASHI NATH SINGH 
VETSHS 


EMPEROR* 


Criminal Procedure Code, Sec. 109, Cl. (4)—‘Conceal bis presence’— 
Meening of—Son of a beggar impersonating a Mabersj Kumar— 
Whether can be said to conceal bis presence. 

Per KENDALL, J.—In order to attract the provisions of Cl. (a) 
of Section 109 Criminal Procedure Code it is necessary to show 
that the person concerned was concealing his own presence for 
the purpose of committing the offence—in other words, that the 
act which was to help him to commit the offence was the con- 
cealment of his own presence or identity and not the impersonation 
of another. 

Where the applicant, who was actually the son of a blind 
beggar, represented to 2 Raja that he was a Maharaj Kumar of a 
certain state, 2 person of influence who would be able to help the 
Raja to make a rich marriage and to arrange for loans at low 
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rates of interest etc., and the applicant was pretending to be an 
influential person in order to be able to cheat by personation, 
beld (by majority, SuLaman, C. J. dissenting), that the crimin- 
ality of assuming the identity of the Maharaj Kumar was not a 
criminality that was contemplated by Section 109(#) of the_ 
Criminal Procedure Code. 
Sheo Prasad v. Emperor, 21 A. L. J. 847 and Emperor ~v. 
Phuchai, 26 A. L. J. 1257 referred to. . 
CaminaL Revision from an order of Basu Karr Das 
BANERJI, Sessions Judge of Allahabad. 
Jewabar Lal for the applicant. 


M. Waliallah (Assistant Government Advocate) for the 
Crown. 

' his criminal revision was heard by Sulaiman, C. J. and 
King, J., who differed in opinion, and the case was accordingly 
referred to a third judge, Kendall, J., who agreed with the opinion 
of King, J. The three judgments are reported below:— 

SULAIMAN, C. J.—This is a criminal revision arising out of 
proceedings under Section 109 of the Criminal Procedure Code. 


. The Magistrate bound down the accused both under Sub-Section 


(4) and Sub-section (b) of S. 109 and ordered him to execute 
a band, with two sureties, for good behaviours for one year. The 
learned Sessions Judge, on appeal, has upheld the order so far as. 
Sub-section (a) is concerned. The Assistant Government Advo- 
cate has not pressed before us that Sub-section (b) was equally 
applicable. We have, therefore, not to consider the effect of 
that section. 


It has now been found that the accused Kashi Nath Singh 
is the son of Ram Karan, a Brahmin of Benares, who is a blind 
man and lives on begging. The accused conducted some corres- ` 
pondence with the Raja Bahadur of Manda and eventually he was 
cordially invited by the Raja Bahadur to come and stay at his 
guest house at Manda. The accused posed as the Maharaj Kumar 
of Toda in Jaipur (Rajputana) belonging to the Rajput caste, 
having relations with Jodhpur, Jaipur, Kashmir and Udaipur 
States. In one of his letters he said that Toda was a princedom in 
Jaipur State and that his father, Ram Karan, was a jagirdar. He 
made out that he was in a position to get the marriage of the 
Raja Bahadur of Manda settled somewhere in Madras, where he 
would get a substantial dowry, i.e., about five lakhs of rupees and 
that he could arrange for big loans at low rates of interest for the 
purpose of paying off the debts due from the Manda estate. He 
described his present residence as “Mandmandir Palace, Benares 
City” and asserted that his family had come from Jaipur State and 
settled down at Benares. 

The accused, accompanied by a servant, duly arrived on 
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March 31, 1932 and was comfortably accommodated in the guest Canawar 


house. He stayed on for several days, when some suspicion was 
aroused and it was decided to call in the station officer of the Manda 
police station. The Police Officer, unsuspected by the accused, was 
present at the final conversation held on the night of April 7, 1932 
in which the accused posed as already mentioned and undertook to 
arrange for the marriage and procure loans. The next morning, 

e station officer, having secured the order of the Superintendent 
of Police for the arrest of the accused, arrested him at the guest 
house and he was run in under Section 109 of the Criminal Proce- 
dure Code. 

The Magistrate bound the accused over under both Clauses (a) 
and (b) relying on certain observations made in the Full Bench 
case of King-Emperor v. Phuchsi. ‘The learned Sessions Judge 
also felt no doubt that the accused had concealed his presence as it 
is possible for a man to conceal his presence by avoiding the light 
of day as much as he can conceal himself under a pseudonym. His 
findings are that the accused persistently appeared under a pseu- 
donym and concealed his presence with a view to cheat big men of 
their property. He upheld the order under Clause (a) only. 

The only question before us for consideration is whether on 
the facts found the case falls under Section 109 (a), Criminal 
Procedure Code. 

Any person found taking precautions to conceal his presence 
within the local limits of a Magistrate’s jurisdiction, when there 
is reason to believe that he was taking such precautions with a 
view to committing any offence, brings himself within the ambit 
of this section. There has, however, been considerable difference 
of opinion as to the true meaning to be attached to the expression 
“conceal his presence”. On view is that che words “his presence” 
mean his physical or bodil presence, i.e., his hiding himself or 
concealing his person from’ view. Such a narrow interpretation 
would confine the applicability of the section only to cases where 
a person is actually hiding himself as a thief or an absconder may 
do, and not to a person who goes about in broad daylight even 
though disguised as a woman or passing under a false name or 
assuming a different appearance by growing a beard or dressing 
in a Sadhu’s clothes. On the other hand, the words “his presence” 
cannot be the exact equivalent of the word “identity”. Every 
person who is concealing his identity is not necessarily “conceal- 
ing his presence”. But a person who is concealing his identity by 
passing under a false name may, in conjunction with other circums- 
tances, be concealing his own presence. Support for this proposi- 
tion can be found in the remark which I made in the Full Bench 
case quoted above at page 1260:— 

I concede that the expression ‘concealing his presence’ is not 
*26 A. L. J. 1257 
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identical with concealing himself. A man may not conceal his 
presence at a place and yet he may conceal his identity. For 
instance, a man well known as Sir Jobn Wilson, may go to a 
new place where no body recognizes him and may put up at a 
fashionable hotel under the name, Mr. Wilson. He cannot be 
said to be ‘concealing his presence’, though he is without doubt 
concealing his ‘identity’, On the other hand, the giving out 
of a false name by 2 man in conjunction with other circumstanceg, 
for example, when he disguises himself, or hides himself, or when 
it is his duty to disclose his identity, or absence from residence, 
as in the case of criminals ordered to notify their residence under 
Section 563 of the Criminal Procedure Code may amount to 
‘concealing his presence’. 

Another member of the Bench, Weir, J., went somewhat fur- 
ther and remarked at pages 1280 and 1281:— 

A man may conceal his presence in various ways. He may 
endeavour to hide himself from sight, so that his presence caa- 
not be perceived at all, oc he may endeavour to conceal his identity 
either by adopting a disguise or by giving a false name; and, if 
he does this, not merely in order to avoid arrest, but with a view 
to be able to carry out a plan to commit 2 crime, I think ic could 
be said of such a person that he was ‘taking precautions with a 
view to committing an offence.’ 

I think that the words, ‘to conceal his presence’, were used to 
cover all the methods of concealment which I have indicated 
above; because, in my view, the word ‘presence’ in Clause (a) 
connotes two things, actual bodily presence and identity, so that 
a man who adopts a disguise or gives a false name or makes 
arrangements to cause people to believe that he is somewhere 
where he is not, attempts to conceal his presence just as much 
as if he hides in a cellar, where no body can possibly see him. . 

I do not find any expression of opinion by any of the other 
learned Judges which would show that they entertained .a -con- 
trary view.. In this connection I must distinguish another case 
decided by myself, i.e., Sheo Prasad v. Emsperor.* In that case 
the accused had gone to a village with the object of cheating some 
unwary villagers. His true identity was not known to them, and 
therefore it did not matter what name he assumed. It was only 
when he was accosted by the police while going away from the 
village that he first gave a false name and then gave the correct 
name afterwards. As the accused had gone to the village in 
broad daylight and intended to meet the villagers because the sug- 
gestion was that he intended to play “confidence tricks” on them 
and he gave a false name to the police when caught running away 
from the village, it was held by me that it could not be said that 
he had taken steps to conceal his presence. In that case the mere 
concealment of the identity of the individual was held not to 
amount necessarily to a concealment of his presence, even though 
the object was to commit an offence. The giving of the false 

"21 A L. J. 847 
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name was to prevent the police from tracing his residence and 
not for the purpose of facilitating the commission of the offence. 


Had the word “presence” only been there, one might have 
been inclined to think that physical or bodily presence was meant. 
But we have to interpret the words “his presence”, i.e., the presence 
of the accused, Kashi Nath Singh, son of Ram Karan a blind 
beggar, resident of Mohalla Raj Mandar, Benares City. When a 
person is passing under a false name and is trying to impersonatc 
another person, he is undoubtedly concealing his own identity and 
trying to make people believe that he is some other person. But 
the Sub-section can only apply if the intention is to commit an 
offence. ‘Thus the fact of the false identity is to be considered in 
connection with the object in view. If the false name or disguise 
was adopted in order to facilitate the commission of the offence 
contemplated, and but for such pseudonym or disguise the com- 
mission of the offence would not be easy, the accused by conceal- 
ing his identity is certainly concealing bis presence as well. On 
the other hand, if the concealment of the true name or the iden- 
tity is not for the purpose of facilitating the commission of the 
offence in contemplation but for a different purpose altogether 
so that there is no connection between the two, the mere conceal- 
ment of identity would not be the concealment of his presence 
with a view to commit the offence under this clause. To give 
an illustration: An unknown person A passes under the name of 
another unknown person B, the purpose being to commit a theft, 
but the object of the concealment of the name being that if arrest- 
ed and convicted his identity may not become known to his rela- 
tions and villagers. For the purpose of his committing theft it 
would make no difference whether people believe him to be A or B. 
In such a case his passing under a false name, B, would not amount 
to his concealing his presence. But if a person of an ordinary 
status were to go to a big jeweller’s shop and say that he was the 
Raja of such and such a place with a view to induce the jeweller 
to hand over to him some valuable jewellery, it is obvious that 
but for concealing his true identity and posing as a big person, 
there would be no likelihood of the success of his scheme. In 
such a case, he is, in my opinion, concealing “his presence” not 
in the sense of physical presence—but true identity. On the 
other hand, if a Raja of a big state were to travel incognito and 
not wish to disclose his high status and may even pass under an 
ordinary name, he would not be concealing his presence though 
no doubt concealing his identity, provided the concealment of his 
true identity is not for the purpose of facilitating the commission 
of an offence. The same remarks would apply to a person of 
ordinary status who for some other ulterior purpose wishes to 
pose as 2 big Raja. But when the concealment of his true iden- 
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tity and the adoption of a false name and residence is a necessary 
part of the plan to commit an offence the position at once becomes 
different. If a man of small status is posing as the Raja of a big 
state in order to facilitate his cheating other people, he is, in my 
opinion, doing two things: (1) he is concealing his true identity, 
namely, that he is so and so, an ordinary resident of a particular 
place, and (2) he is trying to impersonate another person of a bi 
status and belonging to another place. I therefore find it difficult 
to hold that a Raja passing under an ordinary name would, when 
the object is to conceal his personality in order to commit an offence 
by concealing his presence, but a poor man posing as a Raja, with 
a similar object in view, would not be concealing his presence. 
I can see no real distinction between the two cases. 

It seems to me that the test is whether the concealment of the 
true identity was a part of the scheme which the accused had in 
mind in committing the offence. If he considered it necessary or 
convenient to hide his identity in order to facilitate the commis- 
sion of the offence he has concealed his presence, but if the con- 
cealment of the true identity is for some purpose not directly con- 
nected with the intended offence then the mere concealment of 
identity would not amount to concealment of presence within 
the meaning of the section. 

This view avoids one’s being driven to adopt either of the 
two extreme views, namely, (e) presence only means physical or 
bodily presence, the concealment of which would be the equiva- 
lent of hiding from public view and (b) presence is the exact 
equivalent of identity and would always include the assumption 
of a pseudonym or passing in disguise. In my judgment a mid- 
dle view is possible which I have indicated. 

In this case it has been found that the accused was pretend- 
ing to be an influential person, a Maharaj Kumar, in order to be 
able to cheat by personation. His photograph shows that he 
dressed like a rich person and not like the son of a blind beggar, 
that his father was. He was undoubtedly attempting an imposture 
and practising deception by adopting a pseudonym. ‘The whole 
object of his not disclosing the fact that he was the son of a 
blind beggar of Benares, and of making people believe that he was 
the Maharaj Kumar of Toda State, was to facilitate the deception 
of the Raja Bahadur of Manda and to enable the accused to cheat 
and defraud him. Had the accused not concealed his true iden- 
tity, the Raja Bahadur was not at all likely to be entrapped, and 
but for his posing as a big person he would not have been able, 
even though temporarily, to dupe the Raja Bahadur. The con- 
cealment of his true identity was therefore an essential part of 
the scheme of cheating which the accused had in mind. I am 
therefore of opinion that he concealed his presence with a view to 
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commit an offence within the meaning of Section 109 (a) and the 
order binding him down was right. 


Kinc, J.—Kashi Nath Singh, who is in fact the son of a 
blind Brahmin beggar living in Benares, paid a visit to the Raja 
Bahadur of Manda, at the latter’s residence at Manda, masquerad- 
ing as a distinguished personage with influential connections. He 
pretended to be the Maharaj Kumar of Toda, in the Jaipur State; 
the son of a jagirdar, of the Rajput caste, and related to the 
Ruling Chiefs of Jaipur, Jodhpur and other states. He was 
accommodated at the guest house at Manda and treated as an 
honoured guest of the Raja Bahadur. He told the Raja Bahadur 
that he could arrange for his marriage with the daughter of wealthy 
parents who would give a dowry of five lakhs of rupees, and he 
could secure large loans for the Raja Bahadur at low rates of in- 
terest. Perhaps he over-acted his part. Anyhow suspicions were 
aroused. Enquiries revealed the truth and he was prosecuted and 
bound over under Section 109. 

It is not argued that Clause (b) of Section 109 is applicable. 
The only question for our consideration is whether Clause (a) 
of Section 109 applies to the facts of this case. I fear no doubt 
but that the applicant was pretending to be an influential Rajput 
with a view to committing an offence. He was not merely grati- 
fying a harmless vanity for playing a practical joke, but was pre- 
paring to cheat by personation. 

The real difficulty is whether he can fairly be said to have 
been “taking precautions to conceal his presence” at Manda. He 
came to Manda quite openly, even ostentatiously, courting pub- 
icity rather than shunning it. In such circumstances I feel it 
would be putting too severe a strain upon the language of Section 
109 (a) to hold that he was “taking precautions to conceal his 
presence”, 

The expression “taking precautions to conceal his presence”, 
as I understand it, is equivalent to taking precautions to conceal 
the fact that he is present. The precautions may take the form 
of (a) concealing himself, or (b) concealing his identity. Take 
the case of an absconding offender who knows that the police and 
others are looking out for him. He will doubtless try “to conceal 
his presence” wherever he may be. He may try to escape obser- 
vation altogether, i.e., to conceal himself, for example, by hiding 
among thick bushes or high crops or in a ruined house. If he is 
obliged to come into contact with other persons, to earn his live- 
lihood or for any other reason, he will at least try to escape identi- 
fication, i.e., to conceal his identity. For this purpose he will be 
almost certain to give a false name, residence etc., and he may 
even disguise himself, e.g., by growing a beard and moustache, 
or by shaving them off, as the case may be. I agree that con- 
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cealment of identity may be a precaution taken for the purpose 
of concealing one’s presence. Supposing a well known detective 
wishes to make enquiries in a locality where a crime has been 
committed. He may have good reasons for concealing his presence 
in that locality. As he has to make enquiries he cannot conceal 
his presence by concealing himself, but he may do so by concealing 
his identity, by adopting some disguise. I am quite prepared to 
admit that the absconder who conceals his identity so as to escapè 
arrest, and the detective who conceals his identity so as to make 
secret enquiries, are alike “taking precautions to conceal their 
presence,” although they obviously could not be proceeded against 
under Section 109 (e) because are not taking such precau- 
tions with a view to committing any offence. 

Concealment of one’s identity, however, cannot in my opi- 
nion be given the seme meaning as concealment of one’s presence. 
A man may conceal his identity for the purpose of concealing his 
presence, but he may do so for other purposes also. An actor 
who disguises himself as Falstaff can hardly be said to be “taking 
precautions to conceal his presence” on the stage. A person 
who attends a fancy-dress dance in some impenetrable disguise 
does not ordinarily do so with a view to concealing his presence 
at the dance, but he may have that object in view, e.g., if he is 
a subaltern who has been ordered by his commanding officer not 
to attend the dance. Now let us take another case, more parallel 
to the case before us, Suppose a swindler goes to a jeweller’s 
shop masquerading as a rich nobleman, hoping to persuade the 
jeweller to let him have some valuable jewels on approval. His 
primary object-is to cheat the jeweller and not to “conceal his 
presence” in the shop. He would never play such a trick at a 
shop where he might be recognised. It seems clear, therefore, that 
a man may adopt a pseudonym for the purpose of concealing his 
presence and may do so for some quite different purpose. The 
purpose must be inferred from the facts of each case, and some 
criteria may be suggested. 

If a man tries to conceal his identity by assuming a pseudonym, 
with or without the additional precaution of disguising himself, 
for the purpose of concealing his presence, he will 

(1) adopt some inconspicuous common name that attracts 
no attention and rouses no curiosity. An Indian Ruling Prince 
who wishes to remain incognito when travelling in Europe may 
call himself “Mr. Singh” for the purpose of concealing his presence. 
If on the other hand an Englishman named Mr. William Jones 
were to style himself “Sir William Jones” or “Lord William 


Jones”, one might safely infer that he did not do so for the purpose 


of concealing his presence. ‘The honorific titles would make him 
more conspicuous, and the man who wants to conceal his presence 
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would above all avoid making himself conspicuous. A jackdaw 
does not deck “himself in peacock’s feathers with a view to escap- 
ing notice or “concealing his presence”. 

(2) behave so as not to attract attention. His guiding 
principle will be to escape notice so far as possible. 

(3) adopt a pseudonym that’ does not resemble, or serve 
to recall, his real name. If Mr. William Jones is afraid of being 
identified by his name, he will not call himself “Sir William Jones.” 

(4) assume the pseudonym strictly for protection and not 
for display; as a shield and not as 2 weapon of attack. 

(5) assume the pseudonym because he has some reason tor 
tearing identification if he gives out his true name. 

(6) assume the pseudonym for deceiving the public in 
general and not for deceiving any particular person; for escap- 
ing notice and not for cheating certain individuals 

Now if we apply these criteria to the present case, what do 
we find? 

(1) the applicant, having an inconspicuous name, Kashi 
Nath Singh, adopts the honorific title of ‘Maharaj Kumar”, 
thereby rendering himself conspicuous and the centre of interest. 

(2) he behaves ostentatiously as the honoured guest and 
boon companion of the Raja Bahadur. 

(3) he retains his real name, Kashi Nath Singh, while 
adding a title. He could not possibly have done this, if he had 
been afraid of being identified by any one knowing his real name. 


(4) he did not adopt the pseudonym as a “precaution” or a 
protection or a shield. He did so in furtherance of a fraudulent 
scheme, as a weapon of attack. 


(5) he had no reason for fearing identification under his 
real name. He knew that the name, Kashi Nath Singh, conveyed 
nothing to the people ac Manda. Moreover he was not wanted 
by the police for any offence. 


(6) he simply wanted to deceive the Raja Bahadur and his 
companions, and not to deceive the general public. The decep- 
tion was practised not with a view to escaping notice but with 
a view to cheating the Raja Bahadur. l 

Taking all the facts of this case into consideration I find my- 
self quite unable to hold that the applicant, by posing as the 
Maharaj Kumar of Toda, was “taking precautions to conceal his 
presence” at Manda, within the meaning of Section 109 (a). 
No doubt he was preparing to cheat by personation, but the Code 
must be strictly construed. I think the case is not within the 
mischief of Section 109 (a) and the order for security should be 
set aside. 

By THE Court.—As the members composing this Bench are 

202 
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egually divided in opinion, we direct that the case be laid before 
the Chief Justice for being laid before another Judge under Sec- 
tion 439 read with Section 429 of the Criminal Procedure Code. 

The revision was then heard by a third Judge, who delivered 
the following judgment:— 

KENDALL, J.—The applicant in this case was called on by a 
Magistrate to provide bond and sureties on the ground that he had 
been taking precautions to conceal his presence with a view to com- 
mitting an offence within the meaning of Clause (a) of Sec. 109 of 
the Criminal Procedure Code. The Sessions Judge upheld that 
order, and when the matter came up in revision before the High 
Court there was a difference of opinion between the two learned 
Judges who composed the Bench, the Hon’ble C. J. holding that the 
provisions of Section 109 (ø) would cover the case, while Mr. 
Justice King held that they would not. So far as the facts of 
the case are concerned it is only necessary to state that the appli- 
cant Kashi Nath Singh is actually the son of a blind beggar of 
Benares, and that he represented to the Raja of Manda that he 
was Kashi Nath Singh, Maharaj Kumar of Toda, a person of in- 
fluence who would be able to help the Raja of Manda to make a 
rich marriage and to arrange for loans at low rates of intercst 
etc. The Magistrate and the Sessions Judge held that by re- 
presenting himself to be the Maharaj Kumar of Toda the appli- 
cant had been taking precautions to conceal his presence wik a 
view to cheating the Raja of Manda. 

` Both the learned Judges of this Court who have considered 
the case have found that a man may be concealing his presence 
when he is concealing his identity. The Hon’ble C. J. has pointed 
out that if a man of small status is posing as a Raja of a big State 
in order to facilitate his cheating other people he is doing two 
things (1) concealing his true identity and (2) trying to im- 

personate another man, and he further remarks: l 
kt seems to me that the test is whether the concealment of 
true identity was a part of the scheme which the accused had in 

mind in committing the offence. 

The concealment of a person’s true identity evidently con- 
sists of two parts: 

(1) Concealing the presence of A by denying his identity; 
and (2) the impersonation of B; 
and it seems to me that in order to attract the provisions of 
Clause (a) of Section 109 it is necessary to show that the person 
concerned was concealing his own presence for the purpose of 
committing the offence—in other words that the act which was 
to help him to commit the offence was the concealment of his own 
page or identity and not the impersonation of another. I am 
ed to this conclusion, not only by the words of Section 109 (a), 
gizi 


e 
a 
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taking precautions to odi presence. . . with a view 

to committing an offence, 
but by the following considerations. In the passages quoted by 
the Hon’ble C. J. from the Full Bench case of King-Emperor Vv. 
Puchai to show that a man may be “concealing his presence” by 
refusing to disclose his identity, or assuming the identity of another, 
the emphasis is laid on the first part, or the concealment, and not 
the second part, or the assumption of the fictitious identity. The 
meaning I wish to convey can perhaps be illustrated more clearly 
by concrete examples. If A, a notorious bad character, conceals 
bimself in a jungle for the purpose of committing a burglary, he 
may undoubtedly be apprehended under Section 109 and if, as 
is often the case, he attempts when challenged to persuade the 
police that he is not A but B, he is trying to “conceal his identity”, 
ie., the identity of A and that is a ground for proceeding against 
him; but the reason for his apprehension is that he is trying to 
conceal the presence of A, or to conceal the identity of A, not 
that he is trying to assume the identity of B. To take a more elabo- 
tate case; A, a skilled burglar or “cracksman”, disguises himself as 
B, a bank clerk, in order to obtain access to a bank with a view to 
breaking open a safe. His object is two-fold—to conceal the identity 
of A, the skilled “‘cracksman”, and to assume that of B the bank 
clerk—-and he is liable to proceedings under Section 109 (a), but 
it is because he is concealing the identity of A and not because he 
is assuming that of B. In the case before the Bench, the applicant 
might have gone to Manda and concealed his presence there for 
an unlimited period, and no one would have been perturbed or 
would have thought of proceeding against him. He might have 
gone further and concealed his identity by pretending to be a 
chawkidar, or a dhobi, or an old woman, and his actions might 
still haye been attributed to an amiable facetiousness. The con- 
cealment of his presence and identity as the son of a blind beggar 
of Benares would not in the least have helped him to cheat the 
Raja of Manda, unless and until he had attempted to assume the 
identity of a particular person, viz: the Maharaj Kumar of Toda; 
and therefore I am led to conclude that the concealment of his 
identity was not part of his criminal objective,—it was in fact 
pot his objective at all. The criminality of assuming the identity 
of the Maharaj Kumar may of course be even more heinous, but 
it is not, in the view I have taken, a criminality that is contem- 
plated by Section 109 (a) of the Criminal Procedure Code. 


In the instances which have been quoted in the judgment of 
the learned Judges who have dissented, the criterion which Í 
have used can be successfully applied, and it is unnecessary for 
me to take them seriatim. My conclusion therefore is that Clause 
(a) of Section 109 of Cr. P. C. should not be applied in a case of 
this kind, and I agree with the opinion of Mr. Justice King that 





Kendall, J 
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the application for revision ought to be allowed. 


SULAIMAN, C, J. & Kine, J.—In view of the opinion express- 
ed by the majority of the Judges, this revision is allowed, the order 
of the court below is set aside and the accused released. The 
security bonds are hereby cancelled. 


» Revision allowed 


ABDUL SATTAR (Plaintiff) 
VETSUS 
HIRA DEI (Defendant) * 

Civil Procedure Code, Or. 21, R. 63—Ostensible owner’s objection to 
attachment dismissed—Unsuccessful objector institutes suit under 
.Or. 21, R. 63—Burden of proof. 

Where a suit is brought under Or. 21, R. 63, Civil Procedure 
Code by a party against whom an order was made in a claim case 
the plaintiff would not be in a worse ition as regards burden 
of proof than that in which he would have been if no claim case 
had been brouglit at all l 
- Where the plaintiff who unsuccessfully objected to attachment 
under Or. 21, R. 58, Civil Procedure Code institutes a suit for 
the establishment of his right to the attached property, relying 
on a deed of transfer which is impugned by the successful decree- 
holder on the ground that it H eps for his judgment-debtor, 
the tum of onus is the same as in an ordinary case in which 
the character of an instrument is in ion. 
V. E. A. R. M. Firm v. Meung Ba Kym, 5 Rang. 852 (P.C) 
relied om. Case-law discussed. 
` SECOND APPEAL from a decree of Panprr Pran NATH Aria, 
Additional Subordinate Judge of Moradabad, reversing a decree of 
Mautvi Riazuppin Arman, Munsif of Nagina. 


A. M. Khwaja and Mubemmad Yasin Yunus for the appellant. 

P. L. Banerji and Shabd Saran for the respondent, 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a plaintiff’s appeal arising out of 
a suit for declaration that a pucca house, described in the plaint, 
is his property and is not liable to be attached and sold in execution 
of decree No. 32 of 1926 obtained by the first defendant against 
the plaintiff's father, the second defendant. The plaintiff’s 
objection to attachment under Order XXI, Rule 58 of Civil Pro- 
cedure Code was dismissed. He then filed the present regular suit 
for the relief above mentioned. The court of first instance 
decreed the suit. On appeal by the first defendant the lower 
appellate court upheld the defence that the house in dispute belong- 
ed to the second defendant, the judgment-debtor. Accordingly 
a "S. A. 4 of 1931 - . 
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it dismissed the suit; hence this appeal. Cv. 

The house in dispute stands on the site of an old Aachcha house oo 
which was purchased in the name of the plaintiff on January 25, 
1891, for a small sum of-Rs. 140. It is common ground that the Asou: Sarar 
whole construction was pulled down and the house that now 4,” Du 
stands was erected at a cost of nearly Rs. 2,000. The plaintiff’s  — 
case is that the sale-deed was not benami, and that the present Nims- 
House was built with funds belonging to him. In elaborating his 
claim the plaintiff alleged in his plaint that his maternal grand- 
father, Ghulam Sarwar, had supplied the consideration of the sale- 
deed, and that the subsequent construction of the house was like- 
wise made with funds supplied by Ghulam Sarwar. It is not dis- 
puted that the plaintiff was 7 years old when the house was pur- 
chased in his name. ‘The defence, on the other hand, was that the 
sale deed had been taken by Abdul Samad, defendant No. 2 benami 
in the name of his son, the plaintiff, and that it was defendant No. 2 
who erected the present building. The lower appellate court has 
discussed the evidence bearing on the question of ownership thus 
raised in the pleadings and arrived at a finding that “the plaintiff 
has failed to prove that his maternal grand-father Ghulam Sarwar 
supplied the money for purchase of the site or constructions of the 
building. It is more natural under the circumstances to hold that 
it was Abdul Samad who defrayed the costs. The mere fact that 
the land was purchased in the name of the plaintiff does not mean 
that the plaintiff became the owner of it. This finding of fact 
would have been conclusive in second appeal and not open to dis- 
cussion, but the appellant has seriously challenged it on the ground 
that the burden of proof has been wrongly thrown on the plaintiff. 
It is argued that the sale deed of January 25, 1891 being in favour 
of the plaintiff, he is ex facie the owner of the property conveyed 
thereby, and that the burden of proving that it was benemi for 
defendant No. 2 lay on the first defendant who impugns the osten- 
sible character of the deed. As regards the building subsequently 
erected on the site of the kechcha house acquired under the afore- 
said sale deed, it is contended that the ownership of the superstruc- 
ture follows the ownership of the land on which it stands, and that 
prima facie the owner of the land also owns every thing permanent- 
ly attached to it. 

On behalf of the respondent we have been referred to a num- 
ber of decisions of various High Courts in which it was held that 
the ordinary rule as regards burden of proof does not apply where 
the plaintiff who unsuccessfully objected to attachment under 
Order XXI, Rule 58, C. P. C. institutes a suit for the establish- 
ment of his right to the attached property, relying on a deed of 
transfer which is impugned by the successful decree-holder on the 
ground that it is benami for his judgment-debtor. It is said that 
in such a case the plaintiff ought to establish not only the due 
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execution of the deed of transfer in his favour, but he should go 
further and establish that the ostensible transferee under the deed 
is also the real transferee. In other words, it should be presumed 
after the plaintiff’s objection to attachment has been dismissed 
that the deed is benami for the judgment-debtor unless the con- 
trary is proved by the plaintiff. This contention finds support 
from the case of Govind Atmaram v. Sentai, in which a Division 
Bench of the Bombay High Court held, relying on two earliet 
cases of that Court, that 
the defendant having obtained an order maintaining an attach- 
ment it was incumbent on the plaintiff, who impugns that order 
to prove her case by establishing that the purchase money had 
been paid by him and that he had been since in possession. 

This case was followed in Nanbi Jan v. Bhuri and Karam Ali 
Khen,* in which a Division Bench of this Court held: 

that a party intervening in the execution department, and failing 
in his objection to an attachment, and uently being obliged 
to bring a suit under Section 283 of the of Civil Procedure 
(Order XXI, Rule 63, Civil Procedure Code 1908) must give 
prima facie evidence to establish the genuineness of document 
upon which he relies. 

The report shows that “genuineness of the document” was 
meant by the learned Judges to indicate real character of the deed 
and not due execution of the document. The learned Judges 
referred to several earlier cases of this Court in which the same 
view had been taken as in Govind Atmaram v. Santai. The learn- 
ed Judges also noted the case of Suba Bibi v. Balgobind Das’, in 
which a Division Bench of this Court had taken a contrary view. 
Following the Bombay High Court and this Court it was held by 
the Calcutta High Court in Jemabar Kumari Bibi v. Askaran Bold’ 
that ghee l oe 

a suit under Order XXI, Rule 63 of the Code of Civil Procedure, 
is a suit to alter or set aside a summary decision or order of the 
court, and is a method of obtaining review. 

It was further observed that 

the plaintiff in the circumstances of this case cannot dischar 
the burden of proof cast on her by merely pointing to t 
innocent appearance of the instruments under which she claims: 
she must show that they are as good as they look. 

A learned single Judge of the Madras High Court took the 
same view in adugu Pereyya v. Peroli Venkayaemma.” 


A comparatively recent pronouncement of their Lordships of 
the Privy Council made in V. E. A. R. M. Firm v. Maung Ba Kym 
has definitely laid down that 


the plaintiffs being the ostensible owners of the property under 


1L L. R. 12 Bom. 270 "L L R. 30 All. 321 
i *L L R. 8 All 178 *22 Cal L. J. 27 
| "47-Mad L, J. 14 *5 Rang. 852—A. J. R. 1927 (P. c) 237 
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a duly registered deed and a deed of transfer, the party claiming Cren 
to attach that property for somebody else’s debt, not their debt, —— 
but the debt of the original debtor, must show that the sale was 1952 
a fraudulent one and that could only be done in this case (there Anno FE 
is no other evidence) by showing utter inadequacy of consi- v. 
deration. Hra Dri 
The case was one in which the ostensible owner had objected 7 
to the property in dispute being attached and on an order under  nlleb, J. 
Rule 58 of Order XXI, C. P. C. being passed against him instituted 
a regular suit under Order XXI, Rule 63, Civil Procedure Code to 
establish his right. 
A Division Bench of Patna High Court has held, following 
the above Privy Council ruling, in Gilu Mal v. Manobar Das Jai 
Narain” that where a suit is brought under Order XXI, Rule 63, 
Civil Procedure Code by a party against whom an order was made 
in a claim case the plaintiff would not be in a worse position as 
regards burden of proof than that in which he would have been 
if no claim case had been brought at all. 
There is no doubt that the Privy Council case to which 
reference has been made above is an authority for the proposition 
that an ostensible owner of the property whose objection has been 
dismissed under Order XXI, Rule 58, of the Civil Procedure Code, 
and who therefore brings a suit under Order XXI, Rule 63, Civil 
Procedure Code for establishment of his right is not called upon 
to establish not only the due execution of the deed of conveyance 
by the original owner, but also that he was not the benamidar for 
the judgment-debtor as alleged by the decree-holder. The rule 
that in such a case the plaintiff must establish his title is not de- 
parted from. ‘The quantum of onus is, however, the same as in 
an ordinary case, in which the benemi character of an instrument 
is in question. ‘The initial onus undoubtedly rests on the plain- 
tiff. He has to establish his title to the property but having estab- 
lished the due execution of the deed of conveyance by one who 
admittedly owned the property the apparent tenor of the deed 
must prevail, unless it is established by the defendant that the 
ostensible owner is only a benamidar. The onus cannot rest on 
the plaintiff ad infinitem and shifts according to the ordinary rules 
of evidence. 
Govind Atmaram v. Santa and Nanbi Jan v. Bhuri and 
Karam Ali Khan® -were both decided under the Civil Procedure 
Code of 1882, Section 283 of which was somewhat differently 
worded from the corresponding provision in the Code of 1908, 
namely, Order XXI, Rule 63. It might have been permissible un- 
der the older Code to hold that if the Court executing the decree dis- 
missed the claimant’s objection to attachment, expressly holding that 
the deed relied on by him was benami, he must establish in the 


T1928 A. L R Pat. 434 I L R 12 Bom. 270 
i L L R 30 AIL 321 
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regular suit that the decision of the court executing the decree was 
incorrect. Section 283 ran as follows:— 

The party against whom an order under Sections 280, 281 or 
282 is passed may institute a suit to establish the right which he 
claims to the property in dispute, but, subject to the result of 
such suit, if any, the order shall be conclusive. 

It was held repeatedly in cases arising under the old Code that 
if the objection was not enquired into and decided on the merits 
the claimant was not bound to institute a regular suit within the 
shorter period of one year provided by Article H, Schedule I of 
the Indian Limitation Act. ‘This view was based on the wording 
of Section 283, which was construed as implying that the order 
must be “sader Sections 280, 281, or 282”, that is, it must ex- 
pressly decide the objection on its merits in terms of the one or 
the other of the sections referred to. Order XXI, Rule 63 of the 
Civil Procedure Code and of 1908 runs as follows:— 

Where a claim or an objection is preferred, the party against 
whom an order is made may institute a suit to establish the right 
alt Gf a een dimars but, subject to. the 
result of such suit, if any, order be conclusive. : 

The scope of Rule 63 is wider than that of Section 283 of 
the old Code. The former makes a title suit within the period of 
one year necessary. by a person who preferred an objection and 
“against whom an order is made”. To my mind this is the only 
ground on which it is possible to reconcile the view taken in the 
cases decided by the Indian High Courts with the view now ex- 
pressed by their Lordships of the Privy. Whether the ground 
suggested above is.well founded or not, we must follow the Privy 
Council case which, if not reconcilable in the manner suggested 
above should be deemed to have overruled the contrary opinion 
previously expressed by the High Courts. We must take it to be 
the law that in a case like this, the plaintiff having established due 
execution of the sale-deed in his favour by a person who was ad- 
mittedly the owner of the property to which it relates, he should be 
deemed to have discharged the initial onus which lay upon him 
and the burden of proof being thus shifted on the defendant, 
the latter must establish the benemi character of such deed by 
showing that the consideration proceeded from the alleged owner 
or otherwise. . .- . 3 : 

In the case before us the old house purchased in the name 
of the plaintiff no longer exists and the question is whether the house 
as it now stands belongs to the plaintiff. We do not think that 
the matter should be approached as the plaintiff desires us to do. 
We cannot split the controversy into two distinct portions, first, 
to hold that the site belonged to the plaintiff by virtue of the 
sale deed, the defendant having failed to establish that defendant 
2 paid the consideration, and then to presume that the building 
standing on it belongs to the owner of the site. The more im- 


v 
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portant part of the controversy is as to who constructed the house. Crm. 
In view of the finding arrived at by the lower appellate court —~ 
that the house was constructed by defendant No. 2, it may be 
inferred that he had a right to build on the land in dispute. It is Asput Sarran 
common ground that the plaintiff who was only seven had no un? Da 
funds of his own. ‘The question is whether his maternal grand- 
father or his father defendant 2 supplied the funds. The fact that ile 
subsequent to the purchase ae 2 built the house gives rise ~~" i 
to the inference that he had paid for the site. Prima facie where 

a person makes a costly building on a site and remains in possession 

of the building for a considerable length of time, the presumption 

is that he had a right to build on the land. In the circumstances 

of this case such right can only be referable to the circumstances 

that he was the owner of the land. He could be the owner of 

the site if the sale thereof in 1891 was benami for him. In other 

words, the fact that defendant 2 built the house and remained 

in possession rebuts the presumption arising from the deed being 

in plaintiff’s favour. It is possible to read the judgment of the 

learned Subordinate Judge as if he proceeded on some such reason- 

ing. It is true he discusses in the first instance the question 
whether the plaintiff is the real owner of the site throwing the 

burden on him, and then proceeds to consider the second question 

as to whose funds were employed in building the house. It is 

likely that his finding on the latter question influenced his judg- 

ment on the first. In all the circumstances of the case we are 

not disposed to interfere with his finding of fact as regards the 
ownership of the house in dispute. The result is that the appeal 

fails, ad. is dismissed with costs. 


1932 








Appeal dismissed 


KING-EMPEROR CRDITNAL 
VETSHS 

GAJRANI AND MULA* 

Penal Code, Sec. 302—Murder by poison—Points to be proved—Evidence Feb. 2 

Act, Sec. 26—Magistrate accompanies police officer while latter js 

making investigation—Evidence of magistrate as to what happened 

—Whether admissible—Sec. 51—Report of Chemical Examiner— Burnet, J. 

To be so complete as to take the place of evidence. 

In a case of murder by poison there are three main points to be 
proved: firstly, did the deceased die of the poison in question; 
secondly, had the accused got the poison in question in his or hec 
possession; and thirdly, had the accused an opportunity to ad- 
minister the poison in question to the dec . If these three 
points are proved, a presumption may under certain circumstances 
be drawn by the court that the accused did administer poison to 
the deceased and did cause his death. ‘The evidence of motive is 
of subsidiary importance and the mere fact that the accused haJ 
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a motive to cause the death of the deceased is not a fact which 
will dispense with the proof of the second and third points. 
Where a magistrate merely accompanies a police officer while 
the police officer is making the investigation, the evidence of the 
Magistrate as to what happened is not admissible under Section 
26 Evidence Act. 
It is not enough for the Chemical Examiner merely to state his 
opinion that arsenic was detected. He must state the 
on which he arrives at that opinion. In India the ical 
Examiner ‘merely tenders a report and he does not appear and give 
evidence. It is therefore extremely desirable that his report should 
be full and complete and take the place of evidence which he 
would give if he were called to Court as a witness. 
CamonaL APPEAL from an order of H. P. Varma ESQ., 
Sessions Judge of Saharanpur. l 
N. Upadbtya for the appellants. 


The Government Advocate for the Crown. 
The judgment of the Court was delivered by 
BENNET, J.—This is a criminal appeal by Mst. Gajrani and 
Mula, both of Shahjahanpur district, each of whom has been sen- 
tenced to death, under Section 302 of the Indian Penal Code in 
the case of Mst. Gajrani, and under Sections 302 and 109 I. P. C. in 
the case of Mula, by the learned Sessions Judge of Saharanpur. There 
is also the reference from the learned Sessions Judge for the con- 
firmation of his sentences. The offence in the case is the alleged 
murder of Girja Shankar, the husband of Mst. Gajrani, by the 
administration by her of arsenic at Laksar railway station on 
March 29, 1932, causing his death in the early hours of the follow- 
ing morning at about 5-40 a. m. In a case of murder by poison 
there are three main points to be proved: firstly, did the deceased die 
of the poison in question; secondly, had the accused got the poison 
in question in his or her possession; and thirdly, had the accused an 
opportunity to administer the poison in question to the deceased. 
these three points are proved, a presumption may under certain 
circumstances be drawn by the Court that the accused did admi- 
nister poison to the deceased and did cause the death of the 
d It is not usual that reliable direct evidence is available 
to prove that the accused did actually administer poison to the 
deceased. The evidence of motive which is frequently given in 
these cases is of subsidiary importance, and the mere fact that the 
accused had a motive to cause the death of the deceased is not a 
fact which will dispense with the proof of the second and third 
points that the accused had the poison in his or her possession, and 
that the accused had an opportunity to administer the poison. In 
the present case the most important question is whether the pro- 
secution has succeeded in proving that the deceased did die of 
arsenic poison. The prosecution is faced with the serious difh- 
culty at the outset that the corpse of the deceased was cremated, 
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and therefore the body was not available for the purposes of 
chemical examination to see whether it contained arsenic or not. 


[Their Lordships then narrated the prosecution story. Only 
one question of general importance arose in the discussion of the 
evidence and _the relevant passage is as follows:—] 

The sub-inspector in bis evidence states that he took the two 
accused under arrest on the 31st and went to Laksar and handed 
over the accused Mula to a constable and took the accused Mest. 
Gajrani to Hardwar. He did this because he says that the woman 
had made a clean confession to him on the evening of the 31st 
at Najibabad. On the morning of April 1, at 9 or 9-15 A.M., 
B. Karam Chand, a special magistrate of Hardwar, states that the 
sub-inspector came to him at his house at Hardwar. This hono- 
rary magistrate is shown by the civil list to be aged 31 years and he 
had been an honorary magistrate since 1927. He was not therefore 
of very great experience. He states that the woman was with the 
sub-inspector, and they went from Hardwar to the neighbouring 
town of Jwalapur, and that the woman advanced ahead of them and 
passed through many galis, streets and bazars and took them to 
the shop of a person licensed to sell arsenic, and stated that it was 
from that place that she purchased the arsenic. One Sitaram was 
present at that time in the shop, and the license was in the name 
of Murlidhar, the brother of Sitaram. The sub-inspector pre- 
pared a note Ex. 9, which the magistrate signed. We do not con- 
sider that the pointing out of the shop in this statement can be held 
to amount to the discovery of a fact, and consequently we do not 
consider that this evidence is admissible under Section 27 of the 
Indian Evidence Act. Section 26 states that no confession made 
by any person in the custody of a police officer shall be proved 
against that person unless it be in the immediate presence of a 
magistrate. We do not consider that the statement in question 
amounts to a confession. We do not consider that the evidence 
of the magistrate is admissible under Section 26. It appears to us 
that the statement made by the accused was made to the police 
officer and that the police officer took the magistrate with him 
while the police officer was conducting his investigation. It 
frequently happens that evidence of such actions by accused as 
pointing out various places is tendered to criminal courts, but 
we consider that the correct procedure is for the accused to be 
taken by a magistrate and not by a police officer while these 
enquiries are being made. It is unobjectionable if a magistrate 
carries out such an investigation himself, but we consider that for 
2 magistrate merely to accompany a police officer while the police 
officer is making the investigation does not render the evidence 
of what happened admissible under the Evidence Act. 


[After discussing the entire evidence, including the confes- 
sions, their Lordships came to the conclusion that the evidence was 
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not sufficient to prove that the accused Mst. Gajrani did have 
arsenic in her possession or that she had an opportunity to admi- 
nister the arsenic to the deceased, and then proceeded as fol- 
lows:— 

We now come to the question of whether the prosecution has 
proved that the deceased did die of arsenic poisoning. ‘This per- 
haps is the main question in the case, but we have reserved it to the 
last in order that we should deal with the other points which come 
into the evidence tendered. The report of the Chemical 
Examiner is the evidence on which the prosecution rely. That 
report states that a large number of articles, 16 in all, were sent 
to the Chemical Examiner, and that all these articles were 
examined, with the result that arsenic was detected in the stains 
of the black-bordered dhoti, but not in the remaining articles. ‘The 
report is very brief indeed and is as follows:— 

The contents were duly examined by me with the result that 
arsenic was detected in the stains of (15), but not in the remain- 
ing articles. The Reinsch’s test was used. Items (38) and (35) 
were tartaric acid and potassium permanganate respectively. 

It will be noted that the words used are “arsenic was detect- 
ed.” There is no quantitative analysis or indication of the quan- 
tity of arsenic. So we are not able to say whether it was a mere 
trace of arsenic or any substantial quantity. The prosecution 
apparently argued in i: following manner. The deceased died 
of symptoms which may be of arsenic poisoning. Arsenic has 
been detected in the dhbot! of the deceased. Therefore the 
deceased died of arsenic poisoning. This is a proposition with 
which we cannot agree fot a number of reasons. In the first 
place the dho#i in question, as we have already mentioned, lay for 
some eleven hours in a dust bin (a kurakbana). ‘There may have 
been any number of articles in that dust bin and the dboti may 
have been subject to contamination from other articles. The 
stains being wet would absorb such contamination. For instance, 
medicines may have been thrown into that dust bin and contami- 
nation may have arisen from this cause. And arsenic is a very 
widely distributed poison, and we find in Lyon’s Medical Juris- 
prudence, p. 541, that even in the chemical laboratory special 
precautions are necessary to enable the analytical chemist to see 
that arsenic is not in any of the things which he uses. Arsenic in 
India is supplied from the Persian Gulf where it is found in mines, 
and it is brought in large quantities and is easily obtained. It is 
extremely difficult to be certain that arsenic has not come into 
contact with objects such as cloth, When we come to deal 
with the human body we are on surer grounds, and arsenic is not 
as a rule noticed into the human body except when administered 
intentionally or taken accidentally. But besides being adminis- 
tered as a poison arsenic may be administered aş a medicine. In 
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the present case there is the evidence of Daya Shankar to the 
effect that his brother suffered for a number of years from impo- 
tency and that his brother had brought medicines from Dr. 
Munna Lal for this purpose. Daya Shankar was learning the 
work of a compounder at the shop of Dr. Munna Lal. He also 
produced letters in court which had been written on the subject, 
and he says that Girja Shankar wrote to him many a time to send 
Him some better medicine. Girja Shankar was therefore extremely 
anxious to have a trial of various kinds of medicines for impo- 
tency. Now we find in Lyon’s Medical Jurisprudence on pages 
§21 and 522 that in the Punjab there is a custom of arsenic being 
eaten as an aphrodisiac, and arsenic is also taken medicinally as 
a cure for fever, syphilis and other diseases. Under the cir- 
cumstances of this case we consider that it was incumbent on the 
prosecution to have proved what were the medicines which the 
deceased had been receiving from Dr. Munna Lal through his 
brother, and it was the duty of the prosecution to satisfy the 
Court that arsenic was not among the ingredients which the 
deceased had been taking as a medicine. Another line of criti- 
cism of the report of the Chemical Examiner is that it is far too 
brief. It merely states that the Reinsch test was used and that 
arsenic was detected. Now on p. 541 of Lyon’s Medical Juris- 
prudence there is an account given of the Reinsch process, and 
this account states that particular precautions must be taken to 
be certain that the strip of copper used is free from arsenic. The 
next step is, that the suspected mixture is allowed to fall on the 
strip of copper and the acid is washed off in running water and 
the water at once used for the test. If arsenic is present, a steel 
grey or black stain—an alloy of arsenic and copper—forms on 
the surface. If the test stops at this stage it is not certain that 
arsenic is present because the staining of the copper may be due 
to the action of organic matter only or the formation of sulphide 
of copper, or else to the deposition on the copper of metals other 
than arsenic, such as, mercury, antimony, silver and bismuth. A 
further stage in the test is made by heating the stained pieces of 
copper, and a sublimate of arsenious oxide is obtained, which 
under a microscope is found to consist of minute crystals of an 
eight-sided form. We consider that the Chemical Examiner in 
making a report in the present case should have told us first of 
all that he did use the precautions which are required. In the 
second place he should have told us the result of his test, whether 
he did obtain not merely the stain but also the minute crystals 
which were found to be eight-sided under the microscope. It 
is not enough for the Chemical Examiner to merely state his 
opinion that arsenic was detected. He must state the grounds on 
which he arrives at that opinion. In this connection we would 
refer to the provisions of the Evidence Act. Section 51 states 
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that whenever the opinion of an expert is relevant, the grounds 
on which such opinion is based are also relevant, and that an 
expert may give an account of experiments performed by him 
for the purpose of forming his opinion. In India the Chemical 
Examiner merely tenders a report and he does not appear and 
give evidence. It is extremely desirable that his report should be 


- full and complete and take the place of evidence which he would 


give if he were called to Court as a witness. In connection with this 
question of expert evidence we would also point out that the 
lower court did not have any evidence before it on the subject 
of what should be deduced from the symptoms said to have been 
exhibited by the deceased. The question as to whether those 
symptoms point to arsenical poison or to cholera is a highly 
technical one, and we consider that the Sessions Court would have 
been well advised to examine the Civil Surgeon as a witness and to 
have his expert opinion as to what should be deduced from those 
symptoms. Such an opinion is relevant under Section 45 of the 
Evidence Act, Illustration (a), which says that where the ques- 
tion is whether the death of A was caused by pioson, the opinions 
of experts as to the symptoms produced by the poison by which 
A is supposed to have died are relevant. Now we find in Lyon’s 
Medical Jurisprudence on pp. 513 and 514 that there is a sum- 
mary of beche points which distinguish arsenical poisoning from 
cholera. We note that a comparison of this summary with the 
evidence of the prosecution witnesses who saw the deceased when 
ill shows that these witnesses do not allege any of the symptoms 
which distinguish arsenic poisoning from cholera. We do not 
think it desirable to set forth in our judgment what the summary 
in question is, but we have invited the attention of the learned 
Government Advocate to the summary in question and he had 
an opportunity to address us on the subject. 

Our conclusion therefore is that in the present case the pro- 
secution has failed to prove that the deceased died from arsenic 
poisoning. 

For the reasons which we have given we allow these appeals 
and we acquit both accused and we set aside the sentences of 
death imposed by the Sessions Court on Mst. Gajrani and Mula, 
and we direct that they be set at liberty. 


A copy of this judgment will go to the Legal Remembrancer 
to Government with a covering letter inviting attention to the 
portions dealing with the inadequacy of ihe report of the 
Chemical Examiner, and with a recommendation that rules should 
be framed to the effect that the Chemical Examiner should make 
a full report of the process which he employs and'the results 
which he obtains and the precaution which he takes in each 


case where he finds poison. 
7 i Appeal allowed 
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SURENDRA NATH (Applicant) 
VETSHS 
KING-EMPEROR (Opposite party)” 

Criminal Procedure Code, Sec. 476—Scope of—Person to be prosecuted 
should be given an opportunity to show canse—Finding of reason- 
able bope of conviction—Not required. 

Section 476, Criminal Procedure Code is meant to provide 
safeguards against reckless prosecutions. Where it is proposed to 
order prosecution of a person under an offence referred to in 
Section 195 Criminal Procedure Code it should be specifically 
stated how the offence has been committed and he should be given 
an opportunity to show cause against the proposed prosecution. 

Where the court of first instance acting under Section 476, 
Criminal Procedure Code, ordered prosecution and the District 
Judge on appeal set aside the order of prosecution because he was 
of opinion that there was no reasonable hope of a conviction by 
a Criminal Court, beld, that the order of the District Judge 
should be set aside as he did not approach the case from a correct 
standpoint. All that Section 476, Criminal Procedure Code re- 
quires is a finding that “it is expedient in the interests of justice 
that an enquiry should be made into an offence” referred to in 
Section 195. 

Crv Revision from an order of Maurvi S. [rrmuar 

Husain, First Additional Subordinate Judge of Cawnpore. 


G. S. Pathak and Basudeva Mukerji for the applicant. 
Sri Narain Sabai for the opposite party. 


The following judgment was delivered by 


Muxerjl, J.—These are two Civil Revisions arising out of 
the same civil proceedings, viz., suit No. 52 of 1930 in the court 
of the Subordinate Judge at Cawnpore. The history of the case 
is given in the judgment of Mr. Ram U Lal Srivastava and 
they are mentioned there very clearly. The learned Judge 
came to the conclusion that certain persons, viz., Surendra Nath, 
applicant in Civil Revision No. 652 of 1932, Mohan Lal, respon- 
dent in Civil Revision No. 689 of 1932 and some other persons 
had taken part in am attempt to defraud the Punjab National 
Bank, Limited. He also found that for this purpose a false per- 
sonation was committed and a man who did not bear the name 
of Karan assumed that name and executed a sale-deed in favour 
of Mohan Lal, that Surendra Nath was an active party in this 
conspiracy because it was his property which was to be saved by 
the false sale-deed, and so on. ‘The learned Judge directed that 
four separate complaints should be filed under Sections 207, 465! 
109, 416|109 and Section 193 of the Indian Penal Code. Suren- 
dra Nath and Mohan Lal filed appeals against this order before the 
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District Judge and the learned Additional District Judge directed 
that no complaint should be filed against Mohan Lal while he 
rejected the appeal of Surendra Nath. 

Surendra Nath’s revision is directed to obtain an order that 
the complaint proposed to be filed should not be filed and the 
Punjab National Bank’s revision is directed to obtain an order 
that Mohan Lal should be prosecuted and a complaint should be 


` filed against him also. 


It appears to me that the learned Judges in the court below 
have proceeded on wrong lines, 

The learned Subordinate Judge Mr. Srivastava has not read 
Section 195 of the Criminal Procedure Code carefully. If he 
had read it carefully he would have found that he was not autho- 
rised to direct prosecution under Sections 465/109 and 416|109. 
Sections 465 and 416 are not to be found among the several sec- 
tions of the Indian Penal Code mentioned in Section 195 of the 
Criminal Procedure Code. A complaint under Section 463 or its 
cognate sections can be filed only when a forgery has been com- 
mitted by a party to a proceeding after he has become a party and 
in respect of a document produced or given in the evidence. He 
might read usefully the Full Bench Decision in the case of King- 
Emperor v. Kushal Pal Singh? 

As regards the offence under Section 193, the learned Judge 
has not stated what is the particular statement which was made by 
Surendra Nath or any of the opposite parties and which wes re- 
garded by the learned Judge as being false to the knowledge of 
the deponent. The sentence or sentences should be quoted and 
the opposite parties should be given a chance to show cause agai 
the proposed prosecution. Similarly with reference to the 
under Section 207 it should be specifically stated how the offence 
has been committed. 

Section 476 is meant to provide safeguards against reckless 
prosecutions and therefore a certain amount of care should be 
taken before a prosecution is ordered. 


In the case of Mohan Lal the learned District Judge set aside 
the order of prosecution because in his opinion there was no 
reasonable hope of Mohan Lal being convicted by a criminal 
court. The learned Judge has really put himself in the position 
of a Sessions Judge who was trying an appeal against the con- 
viotion of Mohan Lal for the offences in respect of which the 
court of first instance wanted to file a complaint. That is not 
the right attitude to take up. I do not know from where the 
learned Judge got the doctrine that there should be a reasonable’ 
hope of conviction in the criminal court. Standing by itself the 
dictum is not open to much objection. The object of Section 476 
is, as I have already said, to secure against reckless prosecution. 

101931] A. L. J. 697 
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Probably the learned Judge got the dictum from some decision of 
this Court but it has to be read in connection with the facts of the 
case in which the dictum was used. All that Section 476 requires is 
a finding that “it is expedient in the interests of justice that an en- 
quiry should be made into an offence” referred to in Section 195. In 
my opinion the learned Judge has not ap roached the case from this 
point of view. He has accordingly a with material irregularity. 
Tt is not a case that he has merely committed an error of law. His 
angle of vision is wrong. 

In the result I sct aside the orders of the court of first instance 
and the appellate court and send back the case to the court of first 
instance with the direction that it shall proceed in accordance 
with the law. If any complaints have already been filed they will 
be withdrawn and the opposite parties would be re-~heard after the 
court has definitely stated what are the charges proposed to be 
brought against them. The case will be enquired into not only 
against Surendra Nath and Mohan Lal but also the other persons 
against whom the learned Judge wanted to proceed under Section 
476 of the Criminal Procedure Code. 

Oiders set aside 


SHEO BALAK CHAUDHRI AND ANOTHER (Defendants) 
versus 
RAM SARAN CHAUDHRI and ANOTHER (Plaintiffs)* 


Preemption Act, Sec. 21—“Class’—Meaning of—Person possessing 
superior right joins person beving inferior right—When superior 
right lost—Subsequent withdrawal of person beving inferior right 
—Effect of. 

The word “class” referred to in Sec. 21 does not necessarily 
mean one of the five classes mentioned in Section 12, Sub-section 
(1) but must include relations who have a preferential claim 
under Section 12, Sub-section (3). The principle underlying 
this section is that if a person possessing a superior right is not 
prepared to pre-empt the sale on payment of the whole price 
but finds it necessary to join with him a person who has an 
inferior right, so that they may share in the pre-emption money 
to be deposited, he by his conduct gives up his superior right and 
lowers himself to the status of the person whom he joins. Hav- 
ing done so, his superior right is altogether Jost, and the mere fact 
that at some subsequent stage the person joined is prepared to 
withdraw would not suffice for restoring to the former his superior 
right. 

A suit for pre-emption was brought on the ground that the 
three plaintiffs were co-sharers in the mahal; whereas the vendees 
were perfect strangers. The plaint did not allege that two of 
the plaintiffs were within four degrees of the common ancestor 
of the vendor, whereas the third plaintiff was not so related to 
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the vendor. During the pendency of the suit the vendees ob- 
tained some share in the mahal under an exchange which put 
them on the same footing as co-sharers with the plaintiffs. On 
this the third plaintiff applied to withdraw from the suit, and 
the other plaintiffs led foe the amendment of the plaint, as 
they alleged themselves to be descended from the common ancestor 
of the vendor and were within four of him. The plaint 


plaintiffs having sued jointly with the third plzintif lowered 
themselves to status of the third plaintiff, and their superior 
right was altogether lost, and the subsequent withdrawal of the 
third plaintiff would not improve the position of the first two 
plaintiffs. 

SECOND APPEAL from a decree of MAaULVI MUHAMMAD 
ZiauL Hasan, Second Additional District Judge of Gorakhpur, 
reversing a decree of MauLvI ZILLUR RAHMAN, Munsif. 

Gadadhar Prasad for the appellants. 

Shiva Prasad Sinba and Mansur Alem for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of 
a suit for pre-emption. On August 29, 1927, a sale deed was 
executed by one Jaisiri in favour of Sheo Balak and Ram Sundar. 
On September 1, 1928 a suit was brought by the plaintiff-respon- 
dents, plaintiffs 1 and 2 as well as by plaintiff No. 3, Hari 
Shankar, on the ground that they were co-sharers in the mahal; 
whereas the vendees were perfect strangers. At that stage there 
was no necessity for them to allege that there was any preferen- 


_tial right in the first two plaintiffs on account of relationship. 


During the pendency of the suit, namely, on September 11, 
1928, the vendees obtained some share in the mahal under an 
exchange which put them on the same footing as co-sharers with 
the plaintiffs. On this Hari Shankar applied to withdraw from 
the suit, and the other plaintiffs applied for the amendment of 
the plaint so as to base their claim on their preferential right, as 
they alleged themselves to be descended from the common an- 
cestor of the vendor and were within four degrees of him. The 
plaint was amended and Hari Shankar also withdrew from the 
suit. The first court decided the case on April 8, 1929, dis- 
missing the claim. The lower appellate court decreed the claim 
of the plaintiffs on April 10, 1930. In the meantime the Amend- 
ing Act (Act IX of 1929) had come into force on January 27, 
1930, when the assent of the Governor-General was received. 
The lower appellate court has come to the conclusion that 
the withdrawal of Hari Shankar did not in any way affect the 
rights of the other plaintiffs and that by joining Hari Shankar 
in the suit they had under Section 21 of the Agra Pre-emption 
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Act reduced their old status and could not be regarded as more 
than mere co-sharers with the vendor. But the learned Judge 
has gone on to hold that the result of the amendment of Section 
19 is that the defendants cannot claim to have acquired an interest 
sufficient to defeat the plaintiffs’ claim. 

Before the amendment it was held by a Full Bench of this 
Court that although Section 20 was applicable only to transfers 
and acquisitions before the institution of the suit, Section 19 was 
applicable to acquisitions made during the pendency of the suit, 
and that accordingly if a vendee acquired the status of a co- 
sharer equal to that of the plaintiff after the institution of the 
suit and before the decree came to be passed, he could successfully 
defeat the plaintiff’s claim. In the present case the defendants, 
on September 11, 1928, became co-sharers and were on the same 
footing as Hari Shankar, and inasmuch as the other plaintiffs had 
joined him in the suit, they were entitled to defeat the claim of 
all the plaintiffs. This right acquired by the vendees was a sub- 
stantive right and extinguished the preferential right as against 
them. 

It is, however, urged that Section 21, cannot apply to a case 
where one plaintiff, although belonging to the same class as the 
other plaintiffs, has an inferior right, because he is not a relation 
within four degrees from the common ancestor. We think tbat 
Section 21 is intended to lay down (as is also suggested by the 
marginal note appended thereto) that where a pre-emptor possess- 
ing a superior right sues jointly with a pre-emptor possessing an 
inferior right he shall have no higher right than the person with 
whom he sues. The word “class” referred to in this Section does 
not necessarily mean one of the five classes mentioned in Section 
12, Sub-section (1) but must also include relations who have a 
preferential claim under Section 12, Sub-section (3). 

The principle underlying this section is that if a person 
possessing a superior right is not prepared to pre-empt the sale 
on payment of the whole price but finds it necessary to join with 
him a person who has an inferior right, so that they may share 
in the pre-emption money to be deposited, he by his conduct 
gives up his superior right and lowers himself to the status of 
the person whom he joins. Having done so, his superior right is 
altogether lost, and the mere fact that at some subsequent stage 
the person joined is prepared to withdraw would not suffice for 
restoring to the former his superior right. Even before the 
amendment it used to be held that a defect of this kind cannot 
be cured by a subsequent amendment of the plaint. 

Hari Shanker, although a member of the plaintiffs’ family, 
was not within four degrees of the common ancestor of the ven- 
dor; whereas the other two plaintiffs were. At the time when 
the suit was brought the vendee was a stranger, and all the three 
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Cra. plaintiffs being co-sharers had a preferential right as against the 
i933  Vendees. But the right based on relationship could not be en- 
— forced, because Hari Shanker did not possess any such right. It 
Saso Baar was on account of the fact that Hari Shanker could not claim 
Ram Samay SUCH a right that the vendees presumably obtained a deed of 
— exchange so as to put themselves on the same footing as the 
ve plaintiffs, The mere fact that Hari Shanker subsequently with- 
` - drew would not help the other plaintiffs so as to enable them tò 
claim now a preferential right based on their relationship with the 
vendor. We are, therefore, of opinion that the effect of obtain- 
ing the exchange in September 1928 was to put the defendants on 
the same footing as the three plaintiffs on that date, and a subse- 
quent withdrawal of Hari Shanker or the passing of the Amending 

Act would not improve the position of the plaintiff. 

In the result, we allow the appeal and setting aside the decree 
of the lower appellate court dismiss the plaintiffs’ claim for pre- 
emption. As the exchanges were obtained during the pendency 
of the suit, we direct that the plaintiffs should have their costs of 
the first court from the defendants-vendees, but that they must 
pay the costs of the defendants-vendees in the other two courts. 

Appeal allowed 


Canny aL ANWARULLAH 
TEN Versus 
= , EMPEROR* 

Sept. 12 District Boards Act (Local, XX of 1922), Sec. 85—‘Lent or transferred’ 
—Meening of—Criminal Procedure Code, Sec. 197—Permanent trens- 
fer of clerk from Collectors office to District Bosrd—W bether 
sanction for prosecution necessary. 

The transfer which is contemplated by Sec. 85 of the District 
Boards Act is a transfer which is not of a permanent nature. The 
word ‘lent’ is apparently introduced into the Section to indicate 
that the word ‘transfer’ is used in the Section in the sense of a 
temporary transfer. 

By virtue of the Dastrict Boards Act, 1922, the District Board 
ceased to be a branch of the Local Government’s administration 
and became a local body merely under the control of the Local 
Government. Consequently the clerks who were in the District 
Board ceased to be servants of the Local Government. 

CRIMINAL APPEAL from an order of Basu Hani Har Prasap, 

Sessions Judge of Azamgarh. 

K. D. Malarviya for the appellant. 
Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 


Bennet, J. BENNET, J.— This is a criminal appeal on behalf of one Anwar- 
ullah who has been sentenced to five years’ rigorous imprisonment 
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concurrently on three charges under Section 409 of the 
Indian Penal Code and sentenced to pay certain fines. The accused 
was a clerk in the District Board office at Azamgarh and the charges 
are that on December 11, 1928, he drew a cheque for Rs. 2,490 
from the treasury in cash, and on April 16, 1929, he drew a 
cheque for Rs. 1,130 in cash, and on April 20, 1929, he drew 
a cheque for Rs. 644 in cash, and that he committed criminal breach 
óf trust of all these amounts. 

The first argument which was addressed to me ws that sanc- 
tion of the Local Government was necessary for this prosecution 
under Section 197 of the Criminal Procedure Code. That section 
lays down that sanction is necessary in the case of a public servant 
who is not removable from his office save by or with the sanction 
of the Local Government or some higher authority, and who is 
accused of any offence alleged to have been committed by him 
while acting or purporting to act in the discharge of his official 
duty. The lower court e followed certain rulings and held 
that the actions in question were a breach of official duty and could 
not be said to be committed in the discharge of official duty. That 
question has not been argued before me because the previous ques- 
` tion has been argued whether the accused is removable only with 
the sanction of the Local Government. The accused was origi- 
nally a clerk in the office of the Collector, and it has been assumed 
that a clerk in the office of a Collector is only removable with 
sanction of the Local Government, but no authority has been 
shown for that proposition. Learned counsel argued that the 
accused, who is a clerk in the District Board office, is on transfer 
from the Collector’s office. Learned counsel referred to Section 85 
of the U. P. District Board Act (XX of 1922) which states that 
a Board shall contribute to the pension and leave allowances of any 
servant whose services are lent or transferred by the Government to 
the Board; and under the same section it is provided in Sub-section 
(3) that in the case of such a servant the Board shall not, without 
the assent of Government, dispense with the services of, reduce the 
pay of, or punish any such servant. This section is headed “Special 
provisions as to certain servants”. In section 86 there is a provision 
made for the ordinary servants of the Board that the Board is 
entitled to establish and maintain a provident fund on behalf of its 
servants. Learned counsel argued that the words “lent or trans- 
ferred” indicated either a temporary loan of a Government ser- 
vant or a permanent transfer. I do not consider that this mean- 
ing can be applied to the word “transfer” in the section. The 
word “transfer” is used in the Financial Hand Book, Volume II, 
Part VII, Chapter XI, for Government servants who are trans- 
ferred to Foreign Service. “Foreign Service” is defined in Chapter 
II, Section 9(7) as service in which a Government servant receives 
his substantive pay with the sanction of Government from any 
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source other than the general revenues of India. It will be noted 
that for foreign service there must be a sanction of Government. 
There is no such sanction in the case of the present accused. In 
my opinion Chapter XII of the Fundamental Rules in the Finan- 

cial Hand Book dealing with Foreign Service refers to the case 
of Government servants who are transferred to Foreign Service 
where the transfer is not permanent. In the case of Government 
servants who are transferred permanently from the service of 
Government there is no connection which remains between such 
a servant and Government. Examples of this will be found in 
the case of certain officers of Government who have left the service 
of Government in India and who are now employed in the service 
of the Colonial Office in Africa or clsewhere. It is of course pos- 
sible that such officers might be sent on transfer under the con- 
ditions of Chapter XI, but there are cases in which such trans- 
fers are not under Chapter XII and are permanent. An exactly 
similar case arises from the use of the word “transfer” in the Trans- 
fer of Property Act. A transfer may be one which is permanent 
such as a sale-deed, in which case after the transfer the subject of 
the transfer has no longer any connection with the former owner. 
On the other hand the transfer may be for a limited time, such as 
the case of a lease. The transfer which is contemplated by the 
Financial Hand Book, Chapter XII and by Section 85 of the Dis- 
trict Board Act is a transfer which is not of a permanent nature. 
For that reason I consider that the word “lent” is added to the 
word “transfer”. The word “lent” is not a word which is found 
in the Financial Hand Book or in the Civil Service Regulations. 
It is apparently introduced into the Act to indicate that the word 
“transfer” is used in the Act in the sense of a temporary 
transfer. Before leaving these Manuals I will point out that the 
Civil Service Regulations, Paragraph 802, provides for contributions 
for pensions from the administrators of the local fund for their 
permanent employees. It was under this rule that the contribu- 
tions from the accused have been taken according to an entry in 
his own handwriting in his service book. On i: other hand a 
contribution in the case of persons transferred is levied under 
Article 770 of the Civil Service Regulations. Further in the 
annual list of the District Board employees the accused has been 
shown as a permanent employee. On the other hand the name 
of the accused does not appear in the list of permanent employees 
in the Collector’s office. I would also refer to the orders which 
were passed for the appointment of this accused. At the time of 
the appointment of the accused on April 6, 1914 the District Board 
was a branch of the Local Government’s administration. The 
Chairman of the District Board was also the Collector. There is 
a note dated August 29, 1914, made by the Collector to the General 
Superintendent of his office as follows:— 
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The Secretary District Board wishes to get rid of Chandrabhu- 
shan Lal who has been working very badly of late. He would like 
an English knowing man. Could he be exchanged with M. Anwar- 
ullah without inconvenience? 

On this the officer took objection to Chandrabhushan Lal, and 
the Collector asked for another arrangement. Another arrangement 
was then suggested. In that other arrangement the General 
Superintendent referred to the “transfer” of Anwarullah. On 
this learned counsel argued that a temporary transfer was intended. 
But I consider that there was no intention of a temporary transfer 
because the Collector has noted that he is to come in the place of 


a man who was no longer wanted by the Board. The final orders ` 


of the Collector is: “Approved. Orders may be issued accordingly. 
€-9-13.” This shows dat the Collector approved of the permanent 
appointment of the accused in the District Board. There was no 
question of a temporary appointment or the services of the accused 
being lent. Now a change was introduced in the District Boards Act 
in 1922 and by virtue of that Act the District Board ceased to be 
a branch of the Local Government’s administration, and the Dis- 
trict Board became a local body merely under the control of the 
Local Government. ‘The clerks who were in the District Board 
ceased to be servants of the Local Government. For these reasons 
I consider that in the present case the accused does not come under 
Section 197 Criminal Procedure Code and no sanction of the Local 
Government is necessary for his prosecution. 

His Lordship then dismissed the evidence adduced in the 
case and upheld the convictions. Appeal dismissed 


GAURI SHANKAR and OTHERS (Applicants) 
VETSHS 
KASHI NATH AND ANOTHER (Opposite parties) * 
Limitation Act, Sec. 12(2)—Application for E ¢) of judgment 
unnecessary—W bether time for obtaining copy to be excluded. 
Although it is not necessary for the applicant to obtain a copy 
of the judgment for the purpose of making his application for 
review, sil under Section 12(2), Limitation Act, time for ob- 
taining a copy should be excluded if, in fact, the applicant did 
obtain a copy. J. N. Surty v. T. S. Chetiyar, I. L. R. 6 Rang. 
302 applied. 
APPLICATION for review of judgment. 


N. Upadbiya and Mansur Alam for the applicants. 

K. Verma for the opposite party. 

The judgment of the Co fe was delivered by 

Kine, J.—This is an ap Lacom under Section $ of the Limi- 
tation Act for condonin d delay of 4 days in filing an appli- 
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The judgment was delivered by a Bench of this Court on 
February 12, 1932. The applicant applied for a copy of the 
judgment on the same date. The copy was ready on rr 
26, 1932 and delivery of the copy was actually taken on 
4, 1932. The period of limitation for filing an application for 
review of judgment would ordinarily have expired on May 11, 
1932. The applicant did not make this application until May 
30, 1932. p ° 

The first question is whether the applicant is entitled under 
Section 12, Sub-section (2) of the Limitation Act to exclude the 
time requisite for obtaining a copy of the judgment in question. 

It been argued for the opposite party that in making 
an application for review of judgment there is no necessity for 
filing a copy of the judgment, and therefore the applicant is not 
entitled to the benefit of Section 12, Sub-section (2), if he does 
unnecessarily obtain a copy of the judgment. 

It has been held by a Full Bench of this High Court in Wajid 
Ali Shab v. Nawal Kishore’, that it is not necessary that an appli- 
cation for review of judgment should be accompanied by a copy 
of the decree, order or judgment sought to be reviewed. It is 
therefore definitely settled, so far as this Court is concerned, that 
it is not necessary for the applicant to obtain a copy of the judg- 
ment for the purpose of making his application for review. e 
question, however, arises whether in view of the language of Sec- 
tion 12, Sub-section (2) of the Limitation Act, the applicant is 
entitled to an extension of time owing to the fact that he had 
obtained a copy of the judgment. 

The applicant has strongly relied upon a ruling of their 
Lordships of the Privy Council in J. N. Surty v. T. S. Chettyar’. 
It was held by their Lordships that Section 12, Sub-section (2) of 
the Indian Limitation Act, 1908, which excludes from the period 
of limitation for appealing from a decree the time requisite for 
obtaining a copy of it, applies even when by a rule of the High 
Court the memorandum of appeal need not be accompanied by 
a copy of the decree. In that case the judgment which was 
under appeal was passed by the High Court in exercise of its 
original civil jurisdiction, and the Rangoon High Court had made 
a rule that a memorandum of appeal against a decree of the High 
Court in exercise of its original civil jurisdiction might be pre- 
sented without a certified copy of the decree accompanying it. 
It was argued, therefore, that when no copy of the decree was 
necessary, no period should be excluded under Section 12, Sub- 
section (2) of the Limitation Act because no time was “requisite” 
for obtaining a copy. Their Lordships overruled that conten- 
tion and held that although a copy was not necessary, still under 
Section 12, Sub-section (2) time for obtaining a copy should be 
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excluded if, in fact, the applicant did obtain 2 copy. We think 
that the same principle will apply to the facts of the present case. 
Here we have a case of an application for review of judgment 
and it has been authoritatively held by a Full Bench judgment 
of this Court that no copy of the judgment sought to be reviewed 
need be presented along with the application. But on the view 
taken by their Lordships of the Privy Council, we think it must be 
held that when the zpplicant did, in fact, obtain a copy of the 
judgment, time should be excluded under Section 12, Sub-section 
(2). It cannot be maintained that it was entirely useless for the 
applicant to obtain a copy of the judgment. Ordinarily if a 
counsel were asked to draft an application for review of judg- 
ment, he would ask to see a copy of the judgment. If the con- 
tention advanced by the opposite party were to prevail, then 
Section 12, Sub-section (2) of the Limitation Act would be en- 
tirely meaningless, with reference to applications for review of 
judgment so far as this province is concerned, as in this province 
no copy of the judgment sought to be reviewed need accompany 
the application for review. 

According to the principle laid down in the ruling of their 
Lordships of the Privy Council we hold that the applicant is 
entitled to the benefit of Section 12, Sub-section (2). This 
means that he was entitled to file his application for review of 
judgment up till May 26, 1932. 

Even so his ap plicstion is admittedly 4 days beyond time. 
He has filed an affidavit swearing that he was intending to leave 
for Allahabad on May 24, 1932, with the intention of filing an 
application when he suddenly fell ill with a very high temperature, 
which at times made him delirious, with the result that he was 
absolutely confined to bed for 3 or 4 days. He further swears 
that on May 26, he sent his brother-in-law to Allahabad with all 
the necessary papers and the latter presented himself before the 
counsel on the morning of May 27, but was informed that limita- 
tion had expired on the previous day and that an application 
under Section 5 of the Limitation Act together with an affidavit 
would be necessary. Accordingly his brother-in-law returned 
and informed him of the facts and then he came to Allahabad. 
and filed an affidavit. A counter-affidavit has been filed denying 
the allegation that he was ill. But the counter-affidavit is in very 
vague terms, only stating that the deponent had enquired from 
neighbours and had come to know that the applicant was not 
very ill. In our opinion this vague denial cannot be held to out- 
weigh the positive testimony of the applicant and we hold that 
he was ill, as stated, and this constitutes sufficient ground for us 
to condone the delay of 4 days. 

We accordingly condone the delay and direct that the appli- 
cation be treated as filed within time. - 

205 


Iqbel 


Abmad, J. 
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SUMERA AND OTHERS 
VETSHS 

; EMPEROR* 

Criminal Procedure Code, Sec. 297—Cherge to jury—Considerations to be 
borne in mind by the judge. 
e gst Menai a 
sl Aas oae on questions of fact is no summing 
ge te ence for and against the accused the jude 
Aaah pep ie E as onan Soest aaah piece of 
evidence, note disc cies and inconsistencies in the evidence, 
and point out y the way in which it is elaine or un- 
favourable to the seened! But it is not open to 

ee ee 
fact appearing against him in evidence is incredible without telling 
the jury plainly that it is merely his own opinion and that the 
jury are entitled to draw their own conclusions, In short in his 
charge to the jury the judge should give substantial help and 
guidance to the jury by properly marshalling the facts, sifting 
the evidence and expressing his own opinion about the estimate of 


that evidence, but he should always be careful to tell the jury 
that the decision on questions of fact is within their province, and 
that that decision is to be arrived at by them untrammelled by 
the opinion expreised by the judge as regards the credibility or 
otherwise of a particular piece of evidence. 
CrmanaL APPEAL from an order of MAULVI SYED IFTIKHAR 
Husa, First Additional Sessions Judge of Cawnpore. 
Appeal from jail. 
Sanker Saran (Government Pleader) for the Crown. 
The judgment of the Court was delivered by 
IopaL AHMAD, J.—Six persons named Sumera, Badri Bisal, 
Shyam Lal, Nannhoo, Debi Dayal and Bissey were tried by the 
learned Sessions and Subordinate Judge of Cawnpore for an offence 
punishable under Section 395 of the Indian Penal Code. The 
trial was by jury. The jury aes returned a verdict of 
guilty against Sumera, Badri Bisal and Shyam Lal accused and by 
a majority of 3 to 2 the jury held that the charge was also b 
rs to Nannhoo. The learned Judge accepted the verdict of 
ds these four persons and convicted them. ‘The 
ent’ eppedl is by the four convicted persons. The jury re- 
a unanimous verdict of not guilty as regards Debi Dayal 
and Bissey. The learned Judge disagreed with the verdict of the 
jury and has referred their case to this Court under Section 307 
of the Criminal Procedure Code with the recommendation that 
the verdict of the jury so far as Debi Dayal and Bissey are con- 
cerned be set aside and they be convicted under Section 395 of 
*Cr. A. 1133 of 1932 


preen: 
turned 
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the Indian Penal Code. 

A reference to the charge to the jury discloses serious mis- 
directions by the Judge and as we have arrived at the conclusion 
that the verdict of the jury is vitiated owing to such misdirections 
we have decided not only to refuse to accept the reference but to 
allow the appeal and to set aside the conviction of the four accused 
who in accordance with the verdict of the jury have been convicted 
by the learned Judge and to direct a retrial of all the six accused. 
We have refrained from going into the evidence in the case with 
a view to satisfying ourselves as to the propriety of the conviction 
of the four accused persons named above as, by so doing, we 
would be substituting our decision fos the verdict of the jury and 
this, for obvious reasons, is undesirable. 

In order to appreciate the misdirection by the Judge it is 
necessary to set out the facts and the extracts from the charge 
to the jury in some detail. 

A dacoity is alleged to have been committed in the house of 
a man named Beni Madho in village Sukhanevada on the night of 
May 17, 1932. A report of the occurrence was made in Sheoraj- 
pur police station by the Chaukidar of the village on May 18, at 
8 a.m. Pt. Chunni Lal, the officer in charge of the station, pro- 
ceeded at once to the scene of the occurrence and commenced the 
investigation. A list of the looted property was given to him by 
Beni Madho. Nannhoo accused was arrested on May 22, and on 
May 24 the investigation officer arrested Sumera, Badri Bisal, Shyam 
Lal and Badlu. Badlu was made an approver in the case. He is 
alleged to have given certain ornaments to the investigating officer 
which according to the case for the prosecution belonged to Beni 
Madho and were taken by the dacoits. The confession of Badlu 
was duly recorded by a Magistrate on May 26. Bissey accused 
was arrested on July 5. Three accused, viz., Debi Dayal, Bissey 
and Shyam Lal, are residents of village Phando which is at a 
distance of about 4 miles from Sukhanevada. The accused Sumera, 
Badri Bisal and Badlu approver reside in village Judaypur which 
is also at a distance of 4 miles from Sukhanevada. The accused 
Nannhoo Brahman resides in village Birdha which is at a distance 
of only 2 miles from Sukhanevada. 

The evidence against the accused consisted of the statement 
of the approver, the alleged recovery of certain articles from the 
house of some of the accused and their identification by witnesses 
who professed to have recognized them at the time of the dacoity. 

In his charge to the jury the learned Judge at first set out 
the evidence of the approver. ‘The statement of the approver is 
rich in details. According to the approver the dacoity was orga- 
nized at the instance of Nannhoo Brahman who has got certain 


relations residing in village Sukhanevada. The approver has, 


given details about the operations by the dacoits at the time of 
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the commission of the dacoity by them. After setting out the 
evidence of the approver the learned Judge in his charge observed 
that the important evidence in the case was that of Badlu “Brab- 
man and then noticed the argument of the defence counsel that, 
although, according to the statement of the approver, he was 
asked by the Magistrate, who recorded the confession, to speak 
the aoe the confession was the outcome of inducement and was 
inadmissible in evidence. The Judge characterized this argument 
as hair-splitting and observed that 
you have seen Badlu in the witness-box. He appears to be a 
simpleton and has got a foolish appearance. The Magistrate wha 
ve the pardon and the Magistrate who recorded the confession, 
hives Eine coe a ee It is difficult to 
agree with the argument of the learned advocate for the, defence, 
and my interpretation of law is that Badlu was legally made an 


approver ... . ....  . and that his confession recorded 
under Section 164 of the Criminal Procedure Code is also in 
accordance with law.. . ... Badlu said that there was a police 


constable with him in the court room of Birendra Pratap Sahi 
(Magistrate). It has been argued by the defence counsel that 
the confession of Badlu could not be considered to be voluntary 
on account of this fact. Badlu has not stated the time upto 
which the police constable was present. ‘The Deputy Magistrate 
has stated that Badlu was in the custody of his own peons for 
more than three hours. The evidence of the Deputy Magistrate 
should be preferred. Badlu was never in jail He was kept in 
Nawabgunj Thana. This fact does not seem to be of much 
importance. When Badlu had once made the confession and it 
was recorded under Section 164 of the Criminal Procedure Code, 
it was immaterial whether he was kept in jail or in some Thana. 
It was rather safe for the prosecution to have kept him aloof - 
from other accused so that he may not be influen them to 
retract his confession. The Darogha, Pt. Chunni hos ex- 
plained that there was congestion in Cawnpore jail where there 
was no separate accommodation for Badlu and hence he was kept 
in Nawabgunj Thana by the order of the court. 

The learned Judge then told the jury that it is the established 
Practice not to act upon the evidence of the approver unless it was - 
corroborated in material particulars and observed that “the 
approver has been corroborated on material points’. He then 
detailed the facts deposed to by the approver which in his opinion 
were corroborated by the evidence of other witnesses, 

The Judge then proceeded to detail the result of the identi- 
fication proceedings held in jail and observed that 

the identification in this case is very good . . It has been 
argued by the defence counsel chat the identification is so good 
that it leads to the inference that there is same flaw in it. I 
may tell you that there is no flaw in the identification proceed- 


_ | ings. Four of the accused, namely, Debi Dayal, Badri Bisal, 


Shyam Lal and Sumera were arrested on May 24, 1932, and were 
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taken to the Thana together. They stated that on the Canal 
Bridge of Jagatpur they were shown by the Darogha to six men, 
three girls and one widow, who were all probably of Sukha- 
nevada. It has been argued that it was difficult for the accused 
who were in jail to have proved this fact. The law does not 
allow us to act upon conjectures and surmises. Every fact 
must be proved before it is acted upon. ‘The accused in spite 
of their being in jail have been able to engage counsel and pro- 
duce witnesses on other facts. No question about this fact was 
put to the constable who took them from the place of their 
arrest to the thana. The Darogha Pt. Chunni Lal, who was 
asked this question, said on oath that he did not accompany 
these accused to the thana On one side there is the 
simple statement of the accused and on the other side there 
is the sworn testimony of a responsible police officer. The 
accused are given no oath under the law and they are entitled 
to say anything and every thing. In face of such good identi- 
fication the accused could not have taken any other plea except 
the common plea that they were shown to the witnesses by the 
police. The machinery of the Government consists of police 
officers whose duty is to arrest the dacoits and take them in 
purdah from the place of their arrest to the thana and then to 
the jail. It is presumed that they do their duty as prescribed by 
law. The police officers are not the masters of their own 
actions, but they have to account for their conduct to their 
superior officers. If it is known that they violate their duties 
they are liable to be sacked. You are, therefore, to presume that 
the evidence of the police officers is correct and that the accused 


were taken in purdah as prescribed by law from the place of - 


their arrest to the thana and they were not shown to anybody. 
If the accused allege that they were shown to the witnesses it 
lies upon them to prove this fact. 

The learned Judge then in the course of his charge to the 
jury dealt with the case of individual accused. While dealing 
with the case of Sumera the learned Judge observed that 

you will thus see that the evidence against this accused is over- 
whelming and is also the best evidence. 

When dealing with the case of Badri Bisal he remarked that 
he also alleges that he was shown to the witnesses on the Canal 
Bridge of Jagatpur. He has not been able to prove this fact. I 
have already remarked in cases of other accused that this alle- 
gation is an afterthought and is totally false. 

Similarly when summing up the evidence against Bissey 

Brahman the Judge observed that 
at least he has not been able to prove with any evidence that he 
was shown to the prosecution witnesses who have identified him. 

The extracts from the charge quoted above leave no room 
for doubt that the learned Judge expressed his opinion on ques- 
tions of fact, that were of cardinal importance in the case, in 
terms too dogmatic and unqualified and this, in our judgment, 
amounted to a misdirection. The Judge is entitled, in the course 
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of his summing-up, to express his opinion to the jury on any 
question of fact. But he should not state his own view on impor- 
tant matters of fact in so positive a manner as to lead the jury to 
believe that it is not open to them to take any other view. If the 
Judge does so, he takes questions of fact out of the hands of the 
jury, and thus deprives the accused of the valuable right, given 
to him by law, to have the questions of fact considered by the 
jury. A summing-up to the jury in which the Judge goes of 
dictating his own findings on questions of fact, which ought to 
be left for the decision of the jury, is no summing-up at all and 
a verdict following upon such charge cannot be sustained. While 
stating the evidence for and against the accused the Judge is 
entitled to make his own comments as regards each piece of 
evidence, note discrepancies and inconsistencies in the evidence, 
and point out generally the way in which it is favourable or un- 
favourable to the accused. But it is not open to the Judge to tell 
the jury that any explanation offered by the accused of any fact 
appearing against him in evidence is incredible without telling the 
jury plainly, that it is merely his own opinion, and that the jury 
are entitled to draw their own conclusions. we ae in his charge 
to the jury the Judge should give substantial help and guidance to 
the jury by properly marshalling the facts, g the evidence 
and expressing his own opinion about the estimate of that 
evidence, but he should always be careful to tell the jury that the 
decision on questions of fact is within their province, and that 
that decision is to be arrived at by them untrammelled by the 
opinion expressed by the Judge as regards the credibility or other- 
wise of a particular piece of evidence. The ee must be care- 
ful to see that there has not been such positive and dogmatic asser- 
tion by him about questions of fact in his charge to e jury as to 
leave an impression on the mind of the jury, when they retire to 
consider their verdict that, in arriving at their conclusion, they 
must abide by, and try to reconcile their verdict with the definite 
and positive expression of opinion by the Judge. 

In the case before us the Judge was not entitled to tell the 
jury that Badlu’s statement that there was a police constable with 
him in the court room of the Magistrate who recorded the con- 
fession should not be believed and that the evidence of the Deputy 
Magistrate should be preferred. The Deputy Magistrate may or 
may not have remembered the fact as to whether a police constable 
was or was not present at the time of the recording of ‘the con- 
fession. The Judge was equally wrong in telling the jury that 
once the confession was recorded it was immaterial whether Badlu 
was kept in the jail or in the police lock-up. When remarking 
that the approver was corroborated on material points, he ought to 
have qualified this statement by adding that that. was his opinion 
and that the jury were free to consider whether the evidence 
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adduced in the case aftorded corroboration of the testimony of the 
approver on material points. Similarly he ought to have left it 
to the jury to consider whether the identification in the case was 
good or bad and ought not to have dictated his own opinion on the 
point to the jury. While dealing with the result of identification 
he ought to have pointed out to the jury that the accused resided 
within four miles of the scene of the dacoity and it is possible 
that the identification witnesses knew them from before. His 
observation, that the jury is 

to presume that the evidence of police officers is correct and 

that the accused were taken in purdah as prescribed by law 

from the place of their arrest to the thana and they were not 


shown to anybody, 


was wholly unwarranted and amounted to a serious misdirection. 
There is no such presumption in law as the learned Judge seems 
to think. It was open to the Judge to tell the jury that no 
evidence was led by the accused to substantiate the allegation that 
they were shown on the Canal Bridge to the witnesses for the 
prosecution, but he was bound to qualify this statement by point- 
ing out to the jury that the defence was not bound to call any 
evidence, and that they could rely on the prosecution evidence, 
and the circumstances disclosed by that evidence, so far as it could 
help them, and that they were entitled to the benefit of any 
doubt. 

The questions what value should be attached to Badlu’s con- 
fession and whether the identification of the accused by the pro- 
secution witnesses was entitled to any weight were questions of 
cardinal importance in the case and as we consider that the Judge 
misdirected the jury so far as these questions are concerned we 
cannot uphold the verdict of the jury and the conviction of the 
four appellants by the Judge. We accordingly set aside the 
verdict of the jury and the conviction of the appellants and direct 
that all the six accused be retried by some Judge other than the 
learned Judge who heard the case. The record must be returned 
forthwith to the court below. 

Retrial ordered 
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In a suit for sale on a mort of property K the plaintiff 
a d gad adie e is led Bene a Gi 
and L, and the subsequent mortgagee, who held a mortgage on 
property L, parties to the suit. The plaintiff property 
K in execution of his mortgage decree on distinct under- 
standing that the whole of the mortgage m payable under the 
prior mortgage would be paid by him. plaintiff having 

id off the prior mortgagee instituted the present suit for contri, 
ia against the sakeun mortgagee, who contended that 
the entire charge created by the prior mortgage was thrown on 
property K when it was sold to the plaintiff, with the result that 
property L was freed from encumbrance altogether. Held, that 
the plaintiff was not entitled to contribution from those interested 
in property L. Balweni Babsji Dbondge v. Hire Chand Gulab 
Chand Gujer, I. L. R. 27 Bom. 334 relied on. l l 

FIRST APPEAL from a decree of MAULVI SAIYFD IFTIKHAR 
Husarn, Subordinate Judge of Etah. 


S. K. Der and G. Agarwala for the appellant. 
. A. M. Khwaja, M. A. Aziz and Mabboob Alem for the res- 
pondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This appeal has arisen out of a suit for 
contribution, which has been dismissed by the lower court. The 
plaintiff has appealed. 

The facts, which are no longer in dispute, are as follows: 
One Ali Ahsan owned villages Lalpur and Kuramai. He execut- 
ed a number of deeds in respect of one or the other, or both, of 
those villages. We mention only such of them as are material for 
the purposes of this appeal. 

On November 18, 1910, he executed a deed of mortgage in 
favour of Mauji Ram and Sita Ram to secure the payment of 
Rs. 3,500 with interest at 9 per cent per annum compoundable 
every half year. Both the villages Lalpur and Kuramai were hypo- 
thecated. 

On March 17, 1911, he executed an agreement to execute 
a zere peshgi lease in favour of Mst. Aziz Fatima in respect of 
village Kuramai. A suit for specific performance was brought 
by Aziz Fatima and was decreed on January 25, 1912.. It was 
declared that the zere peshgi lease to be executed in execution of 
the court’s decree should take effect from March 17, 1911. Zere 
peshgi leases have been held to be usufructuary mortgages in 
ordinary- circumstances and that zare peshgi lease may be treated 
as 
On March 22, 1911, he executed two deeds of simple mort- 
gage, both in favour of Gulzari Lal, the appellant before us, for 
Rs. 6,000 and Rs. 2,000 respectively. The village Kuramai and a 
house were hypothecated to secure the advances to which the deeds 
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On August 19, 1919, he executed a deed of usufructuary 
mortgage in favour of Ahmad Hasan Khan and Muhammad 
Khalil, defendants 2 and 3, the respondents before us, in respect 
of village Lalpur. 

Gulzari Lal instituted a suit for enforcement of his mort- 
gages, dated March 22, 1911, impleading the original mortgagor, 
the prior and subsequent mortgagees and obtained a decree for sale 
of Kuramai and the house mortgaged to him. It does not appear 
whether the preliminary decree passed in his favour laid down 
any special conditions in respect of the sale of the mortgaged 
property. We assume that it was an ordinary preliminary decrec 
as contemplated by Order XXXIV, Rule 4 of the Civil Proce- 
dure Code. A final decree followed in due course, in execution of 
which Kuramai was sold and purchased by Gulzari Lal himself for 
Rs. 5,000. He paid off the sum due to Mst. Aziz Fatima under 
the zere pesbgi lease, which created a charge on Kuramai alone. 
He also paid off Mauji Ram and Sita Ram who were prior mort- 
gagees in respect of both villages. The present suit was brought 
by GulzarivLal on September 10, 1928, for contribution against 
Ahmad Hasan Khan and Muhammad Khalil, the usufructuary 
mortgagees of Lalpur under a subsequent deed. They contested 
the plaintiff’s suit mainly on the ground that the plaintiff Gulzari 
Lal had purchased Kuramai subject to the entire incumbrance under 
the mortgage deed of November 18, 1910, in favour of Mauji Ram 
and Sita Ram. It should be noticed that, according to the defence, 
the entire charge created by that mortgage was laid on Kuramai 
when it was sold to the plaintiff, with the result that Lalpur was 
freed from incumbrance altogether. Some other questions were 
raised in defence, but it is not necessary to mention them for pur- 
poses of this appeal. 

The learned Subordinate Judge dismissed the suit holding that 
the value of village Kuramai was over Rs. 17,000 and the plaintiff 
appellant having purchased it for nearly Rs. 5,000, is not entitled 
to contribution. We may say at once that this view is entirely 
erroneous. If the plaintiff appellant is otherwise entitled to con- 
tribution the mere fact that he purchased property of the value 
of Rs. 17,000 for Rs. 5,000 only cannot deprive him of his right 
to insist on rateable contribution by the owner of the property 
which was subject to 2 common charge. The learned counsel for 
the respondents has not made any attempt to support the decree of 
the lower court on that ground. He argued the case on the 
ground taken in the written statement, namely, that the village 
Kuramai was purchased by the plaintiff appellant subject to Te 
entire incumbrance under the mortgage deed of November 18, 
1910, and not subject merely to a proportionate charge. 

Two questions emerge from de facts and pleadings narrated 
above. The first is whether the plaintiff’s purchase of village 
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Kuramai was subject to the entire charge created by the deed dated 
November 19, 1910, in favour of Mauji Ram and Sita Ram subse- 
quently paid off by him. ‘This is a question of fact, and if it is 
answered in the negative, there can be no doubt that the plaintiff 
appellant is entitled to contribution as claimed by him. If the 
first question is, however, answered in the affirmative, a second and 
further question arises, and it is one of law. That question ir: 
whether, assuming the plaintiff purchased Kuramai subject to the 
entire charge created by the deed of November 18, 1910, he is, 
nevertheless, entitled to contribution from those interested in vil- 
lage Lalpur. The evidence bearing on the first question which, as 
already stated, is one of fact, is documentary. The sale proclama- 
tion has not been produced in the case, nor have we had the 
advantage of acquainting ourselves with the contents of the sale 
statement which must have been prepared and submitted to the 
Government for sanction. The.village Kuramai was the ancestral 
property of Ali Ahsan and therefore the decree was transferred to 
the Collector for execution. 

One Ezad Baksh, the mukbter-em of the plaintef appellant, 


“was examined before the sale officer. He made the following 


statement:’ 

I am the general attorney of B. Gulzari, Lal, decree-holder, 
milk mauza Kuramai, situate in mohals Surkh and Sufed, belong- . 
ing to Setyed Ali Ahsan has been advertised for sale in execution 
of a civil court decree held by B. Gulzari Lal. Therefore the 
property may be sold by auction. The amount cannot be re- 
covered without the sale of the property. This property may be 
sold subject to the debts due to Aziz Fatima, Sita Ram and others, 
which have been declared to be prior by the civil court. 

If this statement had stood alone it might not have afforded 
sufficient evidence to establish that the entire charge created by the 
mortgage deed in favour of Mauji Ram and Sita Ram was thrown 
on Kuramai. It is, however, not without significance that the sale 
officer considered it necessary to record the consent of the decree- 
holder’s general agent to the effect that the property may be sold 
subject to debts due to Mst. Aziz Fatima and Sita Ram, who had 
prior incumbrances which would subsist by operation of law and 
the statement of the decree-holder’s mukhter-em, would, in 
ordinary circumstances, be unn . The next document relied 
on by the respondents is the pr ing of sale itself. Bids were 
invited in the following terms: “The property is being sold sub- 
ject to the entire incumbrance.” Against this is noted the entire 
principal amount of Rs. 3,500 due under the deed in favour of 
Mauji Ram and Sita Ram. It is clear that the sale officer gave 
the intending bidders to understand that village Kuramai was 
offered for sale subject to the entire mortgage money due to Mauji 
Ram and Sita Ram and any one who purchased the same will have 
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to pay the whole and not merely a proportionate amount, as would, Crm 
in normal circumstances, have been the case. The sale was knock- Z7 
ed down to Ezad Baksh acting as the mukbtar-am of the plaintiff —__ 
appellant. GULIARI Lar 
The sale certificate which followed gives the following des- ai tosan 
cription of the property sold thereunder: — 
° Village Kuramai mahal surb and village Kuramai mohal Niemal- 
sufed, subject to the entire prior incumbrance. KHD Je 
The value of village Kuramai according to the plaintiff 
appellant himself was Rs. 19,000 and, according to the lower 
court, Rs. 17,000. The proportionate charge claimed by the 
plaintiff by way of contribution is Rs. 6,059. There can be no 
doubt that the appellant purchased it for much below its market 
value. The circumstance by itself may have no effect on the 
right of the plaintiff to obtain contribution, but it has evidential 
value in considering the question whether he purchased the village 
subject to the entire incumbrance or only to a proportionate 
charge. In the case of Pettach: Chettiar v. Sangili Veera Pandia 
Chinnathambiar’ in which their Lordships of the Privy Council 
had to consider the question whether the larger or smaller interest 
in the property auctioned should be deemed to have been conveyed, 
importance was attached to the circumstance that property of a 
much larger value was sold for a comparatively small amount. 
In hil questions in which the court has to decide as to what 
was sold, it has to consider not 
What the courts could have done, or what they ought to have 
done, but what they did, what was put up for sale, and what 
was purchased (ibid). 
If the sale officer decided to sell Kuramai saddled with the 
entire incumbrance created by the mortgage deed in favour of 
Mauji Ram and Sita Ram and the plaintiff purchased it on that 
understanding, there can be no doubt that he agreed to pay a price 
which included his bid and also the entire mortgage money due 
to Mauji Ram and Sita Ram. If the sale had been made in cir- 
cumstances implying that it was subject to the incumbrance with 
ordinary legal incidents, it might have carried with it the righc 
to demand contribution by the judgment-debtor who owned an- 
other property subject to the same incumbrance. But we think 
the circumstances of this case indicate that the arrangement con- 
templated was that the entire charge be laid on this village which 
was of much greater value than the decretal amount for which it 
was to be sold. It is easily conceivable that the Collector or the 
sale officer considered it more to the interest of the parties that, 
instead of part only of village Kuramai being sold to satisfy the 
decree in favour of the plaintiff appellant with only proportionate 
liability, (as between the purchaser and the judgment-debtor) rest- 


ing on that part, the entire village Kuramai be sold subject to the 
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entire charge resting on it and village Lalpur. It was of advantage 
to the mortgagor in so far that one of his properties was freed 
from incumbrance; it was of advantage to the auction purchaser 
in so far that he acquired the entire village for Rs. 5,000, and the 
entire incumbrance, instead of part only of the village, for part 
of the aggregate of those sums. It should be conceded that there 
is no evidence as to what led the Collector and the sale officer to 
adopt that course. The fact, however, remains, as appears from 
the documents to which reference has been made, that the village 
Kuramai was sold to the plaintiff appellant on the distinct under- 
standing that the whole of the mortgage money payable under the 
deed af Novouber 18, 1910; would be paid by him. 

In arriving at this finding we have been greatly influenced by 
the proceeding recorded on the date of sale and the terms in which 
the Peoi] property is described in the sale certificate. In 
Remabbadra v. Kadiriyasami Naicke? their Lordships observed 
that "Certificates of sales are documents of title which ought not 
to be lightly regarded or loosely constructed.” There can be no 
doubt that, if a sale deed executed by Ali Ahsan couched in the 
terms employed in drawing up the sale certificate had been execut- 
ed, the plaintiff appellant could not have successfully contended 
that he did not assume the liability to pay the entire incumbrance 
created by the mortgage of November 18, 1910. The position 
cannot be materially different where the sale certificate contains 
the same terms and where it is clear that bids had been invited on 
those terms. For all these reasons we hold, on the first question, 
that the plaintiff appellant purchased the village Kuramai subject 
to the entire incumbrance in favour of the prior mortgagees Mauji 
Ram and Sita Ram; with the result that village Lalpur became free 
from incumbrance as between the auction purchaser and the 
judgment-debtor. 

The next question is whether the plaintiff appellant is entitled 
to contribution in spite of his purchase on the condition to which 
reference has been made above. ‘The learned advocate for the 
plaintiff appellant has strongly relied upon Section 82 of the 

ransfer of Property Act which provides that 
Where several properties, whether of one or of several owners, 
are mortgaged to secure one debt, such properties are, in the 
absence of a contract to the contrary, liable to contribute rateably 
to the debt secured by the mortgage, after deducting from the 
value of each property the amount of any other incumbrance to 
which it is subject at the date of the mortga 

The obvious reply to the contention b on Section 82 is 
that there was a contract to the contrary in the case before us. 
The learned advocate controverted this position and advanced the | 
argument that there is no contract where a sale took place in 
execution of a decree. We are unable to accept this view. All 
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the elements of contract are as much present when a sale takes Gm 
place in execution of a decree as in an ordinary sale by two con- oar 
tracting parties. This is the nature of an auction sale as described  —— 
by Batty, J. in the case of Balvent Babaji Dhondge v. Hirachand Guizsm Lar 
Gulab Chand Gujar.? re Care 
In compulsory sales the court does what the judgment-debtor — 
himself might have done. It invites bids for sale of a certain ae 
property. Bids are offers by intending purchasers and the last bid “~~” d 
and its acceptance by the court form a contract which eventually 
becomes a sale on confirmation by the court. Applying these 
tests we are of opinion that the purchase by the plaintiff appellant 
of village Kuram}i, subject to the entire incumbrance, in favour 
of Mauji Ram and Sita Ram, implied an agreement by the plaintiff 
appellant that the latter would pay all that was due to Mauji Ram 
and Sita Ram under their mortgage of November 18, 1910. This 
being so, there was a contract to the contrary as contemplated by 
Section 82 of the Transfer of Property Act, which has therefore 
no application. 
Apart from this consideration, it is clear from the language 
of Section 82 of the Transfer of Property Act that unless two or 
more properties are subject to a common charge there can be no 
contribution. If the olaintiff appellant accepted by his purchase 
the liability to pay the entire incumbrance in favour of the prior 
mortgagees, he cannot call upon any one to contribute towards 
that liability which ex bypothesi is his own and nobody else’s. 
The right to obtain contribution presupposes the existence of a 
joint liability. Where the liability rests on one person only con- 
tribution is wholly out of question. 
For the reasons mentioned above we uphold the decree appeal- 
ed from, though on grounds different from those on which the 
judgment of the lower court proceeds. Accordingly we dismiss 
this appeal with costs. 
Appeal dismissed 
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ABADI—Hosse in—Custom—Riaya bas no 
tight to transfer residential bonses—Record in 
wajib-ul-arz—When negatived—W bether cus- 
tom applicable to shops—General custom to that 
effect in agricultural villages. 

Rajya KusSHALPAL SINGH vy. GULZARI LAL. 

439 
Raiyat not entitled to construct build- 
ing on outer “sahan”’ of his bouse withont 
zaminder’s permission. 

A raiyat in a village abadi is not entitled, 
as a matter of right, and without the consent 
of the zamindar, to construct a building on 
land which he was using as an outer “sahan” 
appurtenant to his house. 

Per NIAMATULLAH, J.—The question whe- 
ther a ratyat has a right to build on any land 
appertaining to his house is one of fact to ke 
determined on proof of the terms of the license, 
by direct evidence or by inference from the 
conduct of the parties and the use to which 
the land has been put. RATAN BARHAI V. 
KisHEN DEI. 56 
ACKNOWLEDGMENT — Debt — Acknow- 
ledgment of—Cannot be made basis of suit— 
Cense of action must be based on original debt. 
_ Bat KRISHNA v. DEBI SINGH. 1530 
——Unconditional acknowledgment of in- 
debtedness—W hetber implies promise to pay— 
Determination of question—Necessery to con- 
sider what must bave been in the mind of the 
person acknowledging. 

For the purpose of deciding whether an un- 
conditional acknowledgment of indebtedness 
implied a promise to pay, it is necessary to con- 
sider what must have been in the mind of the 
person at the time of signing the acknowledg- 
ment. 

Where there was no obligation to pay any 
debts and the applicant signed the acknowledg- 
ment through inadvertence, beld, that it did 
not amount to an unconditional acknowledg- 
ment from which a promise to pay could be 
inferred. Mant Ram v. Baprr Das BEHARI 
LAL. -170 
ACT OF STATE—Legality of acts done by 
Ingore State against its own subject in respect 
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ARBITRATION ACT (IX of 1899) 
of property situate in its own territory—W br- 
ther British Indien Courts can enquire into. 

Where the Indore Government, which for 
this purpose is to be considered a sovereign 
independent State, seizes and takes into custody 
the property of a subject of Indore situate in its 
own territory, the British Indian Courts will 
not examine whether the Indore Government 
acted validly or not within its own domestic 
laws. CHATURBHUJPIRAMAL V. CHATURBHU] 
PRAMAL. 629 
ADVOCATE—Vakalatnama conferring wide 
powers on vakil—When power to abide by 
statement of any witness implied—Powers of 
advocates of High Court to compromise in the 
absence of express antbority of client. 

In the case of an appointment of a vakil by 
vakalatnam to conduct a case, it is prima facie 
implied that he has full power to conduct the 
case in the way he considers best, and therefore 
such a document should be construed liberally. 
If 2 vakalatnama confers very wide powers in 
very general terms on the vakil, and authorises 
him to conduct the case and to take other pro- 
ceedings and expressly states that whatever is 
done by the vakil should be accepted by the 
litigant, and specifies particularly important 
powers like those of appointing arbitrators and 
compromising disputes, beld, that the power to 
abide by the statement of any witness whether 
under the Oaths Act or by way of an agree- 
ment or compromise is by necessary implication 
implied. AxBart BEGAM v. RAHMAT HUSAIN. 

1127 
ARBITRATION ACT (IX of 1899)—Ab- 
plication for execution of decree may be re- 
gaerded as one for execution of sward. 

An award under the Indian Arbitration Act 
on being filed in Court can be enforced through 
the Court in exactly the same way as if it was a 
decree. Where a decree has been wrongly pass- 
ed on such an award, an application for execu- 
tion of the decree may be regarded as one for 
execution of the award. JNANENDRA MOHAN 
BHaDURI v. RABINDRA NATH CHAKRAVARTY. 

343 
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ARBITRATION ACT (IX of 1899)— |BARRISTER 


Sec. 15 


——Seciton 15—Decree on m ewerd— 

Nullity. 

The Indian Arbitration Act does not contain 
any provision for making a decree on an award 
such as is contained in Schedule II, paragraph 
21, of the Civil Procedure Code. Such a decree, 
if made, is one without jurisdiction, and there- 
fore a nullity and incapable of execution as 
such. JNANENDRA MoHAN BHADURI ~. 
RABINDRA NATH CHAKRAVARTY. 343 
AWARD—Plaintiff entitled to balf of offerings 
—Defendent directed to deliver offerings to 

tf—Suit for SLASHES of offerings or tbeir 
value-—Whether maintainable 

The parties, who were Mahabrahmins entitled 
tq offerings on the death of a client, agreed to 
refer their dispute to an arbitration, and the 
arbitrator held that plaintiff was entitled to half 
_of the offerings and directed defendant, who 
was in possession of offerings in 2 particular 
case, to deliver half of the offerings to plaintiff. 
The plaintiff served a notice on defendant to 
dlre half of the offerings and on defendant’s 
refusal to do so, plaintiff sued for recovery oí 
half the offerings or in the alternative for the 
recovery of the price. Held, that as this was a 
cas of an enforcement of a right based on an 
award, plaintiff had a remedy to claim the pro- 

in a court of law, and in the event of 
failure of delivery to get the value. MANIAN 

v. LALA. 690 
—Veried by agreement—Minor’s rights 
not varied——Whether can execute. 

‘Where the ap ts contended that the 
award as an award had ceased to exist by reason 
of the variation of its terms to which some of 
the parties had agreed, beld, that there was in 
fact no variation of the rights of the respon- 
dent, nor can he as a minor be regarded as con- 
senting to the variations with which he was not 
concerned, and there was therefore no reason 
why he should not enforce the award so far as 
it gave him rights against the appellant. 
JNANENDRA MoHAN BHADURT vy. RABINDRA 
NATH CHAKRAVARTY. 343 





BANKER—Cheque—Peymeni guarenteed— 
By Maneger—By writing on begue “goo “good for 
on pariictler date—Whether cheque 


endorsed” w within terms of power of attorney 
—Im plied extbority of menager.- 

` One D, manager of the respondent bank, 
who held power of attorney, ifying the 
extent of authority, guaranteed a ue 
drawn by one P in favour of the appellant by 
writing on the back of the cheque “ for 
payment” on a particular date or to that 
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effect and signed it with his name per pro the 
respondent bank. Held, that the said words 
could ` not be described as “endorsing” the 
cheque and the act of the Manager was, there- 
fore, not within the power of which 
authorised him to endorse on behalf of the bank. 


power of attorney there might be actual im- 
plied authority necessarily arising from the ser- 
vice of D as acting Manager of the bank. 
O. A. P. R. M. A. R. ADAMAPPA CHETTIAR V. 
THomas Coox AND SON (BaNnxeErs), LIMITED. 

277 
BAR COUNCILS ACT (XXXVII of 
1926)—Section 10(1) end Legal Practitioners 
Act (XVIII of 1879), Sec. 12—Contempt of 
court committed by pleader—In. bis capacity 
as a suitor—Whether pleader can be punished 
professionally. — - 

PLEADER—In the matter of. 251 
BARRISTER—Prectising as øn advocate in the 
Allabsbed High Court—Status of—Whetbher 
can sue for bis fees—Letters Patent, Clause (7) 
—High Court Rules, Chapter XV, Rule (1) 
—Legal Practitioners (Fees) Act (XXI of 
1926), Secs. 3 end 4—Contrect Act, Secs. 11 


and 28. 

A Barrister of England, as such, has no right 
ia oriens i che Allahabad Fiel Conk orin 
courts subordinate to it. A Barrister of Eng- 
land enrolled by the High Court of Allahabad 
as.an Advocate renders Pis professional services 
as an Advocate and not as a Barrister, and is 
under no disability to sue his client for his fees 
for acting and pleading for him. 

The plaintiff, 2 Barrister of England enrolled 
by the High Court of Allahabad, entered into 
an agreement with a client. The plaintiff pro- 
mised to render certain professional services, 
viz., to appear before the High Court and to 
present and advocate an application for the 
transfer of a criminal case pending in a Mag- 
istrate’s court, and the client promised to pay 
for these services at a certain rate. The plaintiff’s 
clerk stood surety for payment. The plaintiff 
performed his the contract but his 
client failed to pay the stipulated fee. The 
plaintiff accordingly brought the present suit 
for recovery of his fees against the client and 
his clerk who had stood surety. The lower 
court decreed the suit. Held, that the plaintiff 
could sue for his fees and the suit was rightly 
decreed. NIHAL CHAND SHASTRI v. DILAWAR 
KHAN. ` 451 


CANTONMENT ACT (I of 1924),|CIVI PROCEDURE CODE (V of 1908) 


Secs. 88 and 84—Matters relating to valuation, 
liability to assessment or taxation by Canton- 
ment Board—Jurisdiction of civil court 
excluded, 

The jurisdiction of the civil court is exclud- 
ed in all matters relating to any valuation, as- 
sessment, liability to assessment or taxation by a 
Cantonment Board. THE CANTONMENT 
Boarp, AGRA v. KANHATYA LAL. 162 
CIVIL PROCEDURE CODE (V of 1908), 
Sec. J—Qunestions arising as to es of wor- 
ship—]urisdiction of Civil Conrts. 

Questions of modes and practices of worship 
involving sacrilegious pollution and desecration 
of a places are primarily for consideratio. 
or the communities concerned and in the civil 
courts they are only relevant in so far as they 
affect civil rights such as an alleged interfer- 
ence with the plaintiffs’ rights of worship in 
places in dispute and in that case the issue must 
be not whether the acts complained of are in 
accordance with orthodoxy but whether they 
interfere with the plaintiffs’ rights of worship. 
The Parasnath hill is held sacred by the Jain 
community and the present suit was instituted 
by the Digambari Jains against the Swetambari 
Jains for declarations and injunctions as to the 
interference with the Di is’ rights of 
worship. ‘The defendants pleaded that the acts 
complained of were taking place from a period 
prior to 6 years before the institution of the 
suit. Held, that the suit was not time-barred 
inasmuch as the acts complained of were conti- 
nuing wrongs and Section 23 of the Limitation 
Act applied. l 

Held, further, that the acts complained of 
did not interfere with plaintiffs rights 
of worship. Huxum CHAND v. MAHARAJI 
BAHADUR SINGH. 1325 
— Section 1 1—Dea ee—Execntion—Sale— 
Decree-bolder guction-pnrchaser—Sale set aside 
—Judgmeni-debtor sells to stranger—Appeal 
by decree-bolder—Decretal money deposited by 
burchaser—Withdrewn by decree-bolder in 
satisfaction of bis decree—When appeal aben- 
doned—When decree-bolder estopped from re- 
lying upon Sec. 52 of Transfer of Property Act. 

In execution of his decree against B, the 
latter’s property was sold and purchased by A 
(decree-holder). The sale was set aside. B 
sold his property to plaintiffs who deposited in 
court the amount for the discharge of the debt 
due to A, The latter subsequently withdrew 
the money deposited by plaintiffs in satisfaction 
of his decree. A’s appeal was meanwhile heard 
and passed by the High Court without any 


—Sec. 22 


withdrawal. A claimed the property. The 
plaintiffs sued for a declaration that they were 
the owners of the property and that A had no 
right to it. Held, that A had failed to establish 
that Sec. 11 C. P. C. applied and that as the 
proceedings which ended in the appeal to the 
High Court were not a “suit”, the decision did 
not operate as res judicata. When A took the 
money out of court, he was estopped from 
relying upon Sec. $2, Transfer of Property Act 
and must be deemed to have abandoned his 
appeal. Mancar Rar v. Dutt CHAND. 1488 
See, 11, Expl. 6 end Or. 1, R. 8— 
Necessity for complying with conditions of 
R. 8—Inadvertent omission—Decree when res 
judicata. 

Generally ing if the course prescribed 
by Or. 1, R. 8 of Civil Procedure Code is not 
followed or if the requisite permission is not ob- 
tained, the judgment does not bind those whose 
names are not on the record. But in view of 
Explanation 6 to Section 11 of Civil Procedure 
Code a decree may be within the benefit of the 
Explanation where the litigation having been 
bona fide the omission to comply with the con- 
ditions of the Rule has been inadvertent, and 
no injury from the omission has been sustained 
by the plaintiff in the second suit. The burden 
however upon a defendant seeking a ruling to 
that effect is very heavy and compliance with 
the provisions of Order 1, Rule 8 both in the 
letter and in the spirit should be ordinarily in- 
sisted on. 

Bona fide litigation will not excuse the neg- 
lect of statutory conditions. If the litigation 
be not bona fide the most complete observance 
of these conditions will not give to the decree 
the force of res judicata. KUMARAVELU 
CHETTIAR v. T. P. RamaswamMiI AYYAR. 762 
—— Sections 22, 23 and 151—Two Conrts 
beving jurisdiction to try a suit—Court subor- 
dinate to High Court and Chief Court of Oudh 
—Whether snit can be transferred to original 
side of another ‘High Conr” under Secs. 22 
and 23-—Inberent powers of High Court. 

Sections 22 and 23 C. P. C. do not apply to 
a case in which the question is whether a suit 
should be tried by a Court subordinate to a 
High Court or by another High Court (or 
the Chief Court of Oudh) on the original side. 
In the absence of a rule of law applicable to a 
case of this kind, the aid of Sec. 151 C. P. C. 
can be invoked in a proper case and it is open 
to a High Court to exercise powers similar to 
those contemplated by Secs. 22 and 23 C. P. C. 


knqwledge of the fact of the deposit and its /If it appears that the plaintiff has chosen a 
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forum in utter disregard of the convenience of | was sold to a third for a sum in excess 
both parties, for some ulterior object, and injof that for which the decree-holder originally 
abuse of his position as dominus lites, the High| purchased the mortgage decree. At this sta 

Court can, in the exercise of his inherent power, |the judgment-debtor made an application to 3 
determine which of che two Courts avin ving {effect that the execution proceedings against 
jurisdiction should try the suit. Yuvraj|him had resulted in the sale of a property which 


Darr SINGH v. Trey DATT SINGH. 1507 
—Section 24, Honorary Mnunsifs Act, 
1896, Sec. 8 and Provincial Small Cause Courts 
Act, Secs. 16 and 33—Sutt filed in small cense 
court—Chaeracter of suit retained -even if trans- 
ferred to the Court of Honorary Munsif. 

A suit instituted in a court of small causes 
retains its character even if it is transferred to 
another court. 

Where a suit filed in the small cause court 
was transferred to the court of the Honorary 
Munsif who made a decree and on appeal, the 
Subordinate Judge setting aside the decree re- 


should not have been sold, and that the decree- 
holder was liable to refund the difference be- 
tween the sum realised by executing the mort- 
pig ee and the sum for which the decree- 
originally purchased the mortgage decree. | 

Held, that the Po was in substance an` 
application relating to execution, discharge or 
satisfaction of a decree and fell within the pur- 
decree-holder got nothing. DuBEY AmBa LAL 


vy. DULI CHAND. 738 
———Section 47—Caveat Emptor—Doctrine 
of—Applicabiity of—Decree-bolder himself 


anction-purchaser—]udgment-debtor found to 


quested the District Judge to transfer the case|bave no saleable interest—-Whether decree satis- 
to the Munsif, Aeld, that the case should be] fied. 
tried by the Munsif as a Judge of a Small Cause} In the event of an auction purchase ema th 
Court. Karu Ram GanpatT Ram v. Ram the decree-holder himself being set aside, the 
Saran Ram Ram Naraw Raw. 1196 |decree-holder is entitled, as against the judg- 
———Section 46—Precept—Procedsre to be|ment-debtor, to say that, notwithstanding the 
ade when isting. auction purchase made by him, his decree fot 
recept is applied for under Sec. 46 |the full amount stands intact, as the purchase 
wee eee R made by him has been vacated, and such a 
passing the decree can do is to issue a precept|question comes within the purview of Section 
to another court specifying the property which|47 C. P. C., and the point for determination 
the latter is required to attach. It is not open | would be, has the decree been satisfied to any 
to the court issuing the precept to attach such/extent, and a Court cannot ignore the fact 
property itself. The court to which it is issued|that in consequence of the auction purchase 
must attach the property and wait for an appli-|made by the decree-holder being set aside the 
cation for execution being made by the attach-|decree-holder got nothing. Duprey Amea Lar 
ing creditor. Ramjt v. RAMJL 902/v. Rax GopaL MADHO PRASHAD. 60 
—Section 47—Applicebility of—Order|————Section 47 and Contract Act, Sec. 74— 
declering decree satisfied—Application to bave|Compromise decree—Contains stipuletion by 
order reviewed or reconsidered—Nature of. |way of penaliy—Whether execution court can 
Section 47 is applicable to execution proceed-|isterfere tender Sec. 74 of Contract Act. 
ings as much after an order has been passed] In a suit for sale on a mortgage, the parties 
declaring the decree satisfied as before an order |entered into a compromise which provided that 
has been made to that effect. Where a decree|a decree be passed for a specified sum payable by 
has been held to have been discharged and one|yearly instalments. It also provided that in 
of the parties comes to the court on the ground|case of default in payment of any one instal- 
that the order has been wrongly and iment the entire decretal amount remaining un- 
should be reviewed or reconsi the case|paid would become immediately payable and 
would fall under Section 47 C. P. C. In execu-;the decree-holder would be entitled to interest 
tion of his simple money decree the decree-|at the rate of 2% per annum from the date of 
holder attached a mortgage decree in favour of |the decree. A decree followed in terms of the 
the: judgment-debtor, and brought the mortgage | compromise. Default was made in 
decree to sale and purchased it himself. The eighth instalment, and the decree-holder as Dis 
balance of the simple money decree was satisfied |upon applied for execution of a decree for re- 
by sale of a house belonging to the judgment- |covery of the unpaid amount with interest at 
debtor. ‘The decree-holder proceeded to execute|2% per annum. ‘The judgment-debtor object- 
the mortgage decree and the mortgaged property!ed to the stipulation relating to the inteyest 
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contained in the compromise on the ground| ‘The court cannot in an execution proceeding 
that it was in the nature of a penalty and should | following upon the final decree consider the 
not be enforced, eld, that acting under Section |language of the preliminary decree, if it is at 
74 of the Contract Act, the court executing|variance with that of the final decree. Murt- 
the decree could relieve against the penal pro-|sappI LAL v. SULTAN. 724 


visions contained in the compromise. Moni- 
Upor v. Kasnmmo BIBI. 132 
Section 47 and Transfer of Property 
Act, Sec. 52—Foreclosure suit—Pendency of 
—Respondent takes transfer from morfgagor 
_—Final decree—W ben decree-bolder entitled to 
make second application for execution against 
icspondent. 

During the pendency of a foreclosure suit 
the mortgagor transferred the mortgaged pro- 
perty to the respondent, who obtained entry of 
his name in the revenue papers. Subsequently 
a final decree for foreclosure was passed and in 
exccution of his decree the decree-holder 
obtained delivery of possession against the 
mortgagor. In the mutation procerdings 
which followed, the decree-holder was unsuc- 
cessful in having the name of the respondent 
expunged. The decree-holder then made a 
second application for execution praying for 
delivery of possession as against respondent on 
the ground that he was a transferee pendente 
lire. Held, that the respondent could have 
redeemed even though he was no party but he 
did not avail himself of the opportunity, and 
the final decree extinguished not only the rights 
of the mortgagor but also the rights of his 
transferee ente lite. Held, further, that 
the execution taken out against the mortgagor 
was mot a complete execution of the decree and 
the decree-holder was entitled to maintain < 
second application for execution against the 
respondent. Ram CHARAN v. PARMESHWARI 
DIN. 113 
Section 47—Decree passed by civil court 








— Section 48(1) (b)—'Subsequent order 
—Mesning of—Order for payment on receives 
in another suit—W bether ‘subsequent order’. 

The ‘subsequent order’ in Section 48(1) (b) 
C. P. C. must be an order in the suit in which 
the decree is made, and an order which directs 
payment by the debtor or the surety of money 
in respect of the judgment debt. 

The appellants, who had obtained a decree in 
certain rent suits, made an application for exe- 
cution. In the meantime some of the property 
which was believed to be the property of the 
debtors was the subject of some suit in which 
a receiver was appointed, and an application was 
made in that suit by the appellants in the 
absence of the judgment-debtors and of the 
surety, which resulted in an order in that suit 
for payment of a specified sum half-yearly by 
the receiver in that suit to the appellants in 

t of their judgment debt in the rent suits; 
held, that the order was not a ‘subsequent or- 
der’ within the meaning of Section 48 (1) 
(b). KIRTYANAND SINGH v. PRITHI CHAND 
LAL CHAUDHURY. 359 
_———Section 60 (1), Proviso to, Cl. ois 
Public Officer—Army officer, when bis salary 
is attachable in execution of decree. 

If the judgment-debtor is a public officer, as 
defined in Section 2 (17) of the Civil Proce- 
dure Code, his salary is exempt from attach- 
ment to the extent mentioned in Cl. (1) of 
the proviso to Section 60 (1) of the e of 
Civil Procedure, and if he is not such a public 
officer, it is not exempt from attachment to 


acainst Cantonment Bosrd—Decree without |?7Y extent. 


jurisdiction under Cantonment Act—W bhether 
validity can be challenged in execution pro- 
ceedings. 

A decree passed by a civil court against the 
Cantonment Board declaring that the clause in 
the lease, under which plaintiff had obtained 


land from the Cantonment Authority, with |————Section 
regard to the basis of taxation, was binding on|—Section includes cases 


the board and ting an injunction to this 
extent, was wholly stra vires and could not be 
put into execution. THE CANTONMENT 
BOARD, AGRA v. KANHAIYA LAL. 162 
—— Section 47—Execution Court—Whe- 
ther empowered to consider language of pre- 
liminary decree. 


Cl. (j) of the proviso to Sec. 60(1} of 


C.P.C. which refers to Act VII of 1911 (Indian 


Army Act) does not apply to a judgment- 
debtor who claimed to be subject to the Army 
Act of 1881. Husarn BaxsH v. BRIGGEN 
SHAW. 1468 
73—Scope and applicability of 
in which purchase 
money not actually deposited but sought to be 
set off agamst decretal amount—W ben subject 
to right of eny otber deciee-bolder entitled to 
rateable distribution—Extent to which set off 
to be allowed. 

Section 73 of the Civil Procedure Code of 
1908 includes cases in which it is possible thar 
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the purchase money may not be actually depo- |reference to the adjudication of each item. 
sited. FiaRAKH NARAIN SINGH «las Musai Basu 
The right of the decree-holder to have, and |v. BABBAN. 1425 
the power of the court to allow, set off of the |——Section 98 and Letters Patent (Allab- 
purchase money against the decretal amount |ebed), Clause 27—Section 98 C. P. C. inappli- 
where decree-holder himself is the auction-pur- |cable to a chertered High Court where there is 
chaser is subject to the right of any other |s simler provision in the Letters Patent—Only 
decree-holder who may be entitled to rateable | points of difference cen be referred under 
distribution under Sec. 73 C. P. C. Where |Cleuse 27—Such reference obligatory. 
a case of rateable distribution exists, the court} AKBARI Becam v. Ranmat Husam. 1127 
should not allow a set off except possibly to the | Section 105 and Or. 22, R. 9—*Order 
extent of the purchaser’s own share of rateable |refusing to set aside abstement—Whether cen” 
distribution. be questioned in appeal from decree—Question 
Sec. 73 is applicable not only where sale is lof diligence—When arises. 
made by the court but also to cases in which} An order refusing to set aside an abatement 
execution of a decree is transferred to the Col- |“affects the decision of the case” within the 
lector and sale is made by him. Ram CHAND v.|meaning of Section 105 C. P. C, and can 
SHER SINGH. 1102 {therefore be questioned in (second) appeal 
———Sections 73 and 63—Decree-bolder in from the decree passed in the case. 
court of inferior grade—Whether entitled to| In an application under Or. 22, R. 9 to set 
apply for rateable distribution in the superior aside an order of abatement, the question of 
court without transfer of their decree to it. diligence on the of the applicant would 
Rateable distribution can be allowed in |arise only when Age ’s death was brought 
favour of a decree-holder who has obtained 9 |to the notice of the applicant. Banri Prasan 
decree against the same judgment—debtor and at- |y. AMJD ALI. 561 
tached the same property in a court of lower —————Section 109—"Final order passed on 
grade although the decree is not transferred to |sppeal”—Meaning of—First appeal dismissed 
the court in which the assets are realized and |for defanlt—Application for restoration dis- 
there is no application for execution of the jellowed—Applicalion for lesve to appeal to 
decree in that court. Saryoo Ram SAHU v [Privy Council—W hether lies. 
ParTaP NARAIN. . 921| The High Court dismissed a first appeal for 
———Section 92—Suit tnder—One of the|default as the counsel stated that he had no 
original plaintiffs dies—Suit does not abate. instructions. An application was made for 
Where a suit has been properly instituted |restoration of the appeal but this application 
according to Section 92 of the Civil Procedure |was dismissed, and the present application for 
Code, there is nothing in the Section which |leave to appeal to Privy Council was made un- 
says that the suit cannot be continued if one|der Section 109 (a) C. P. C., beld, that the 
of the original plaintiffs happens to die. Ram larder dismissing the application for restoration 
GHULAM v. SHYAM SARUP. 1393 |was no doubt passed by the High Court in its 
———Section 98—Decree of lower Conrt—| appellate jurisdiction but it was not a “final 
Contains adjudications regerding several items |order passed on appeal” within the meaning of 
—Whetber Section 98 applicable with reference |Section 109 (a) Č. P. C. Jar PRATAP NARAIN 
to adjudication of each item. SINGH v. Rast PARTAP NARAIN SINGH. 255 
the judges composing a Bench do not |—_—Sec ton 109 (4)—‘Final order-—Meen- 
a in confirming the adjudication made by |ing of—Suit remanded for triel on merits— 
lower court in respect of one item, such|Order of Appellate Court is not « ‘final order 
decree or adjudication relating to that item |—Test of finality. 
shall be confirmed. At the same time, if they] If, after the order, the suit is still a live suit 
e in reversing the decree or adjudication by |in which the rights of the parties have still to 
lower court as regards another item in dis-|be determined, the order is not a ‘final order’ 
pute, the decree in respect of such item shall be| within Sec. 109(#) and no appeal lies against it 
varied. In this view where the document des-|under Section 109(#) C. P. C. The test of 
cribed as the “decree” contains adjudications finality is whether the order “finally disposes of 
regarding several items, each adjudication is a|the rights of the parties,” and -where the order 
decree, as defined in Sec. 2 (2), arid the provi- leaves the rights to be determined by the Courts 
sions of Sec. 98, C. P. C. should be applied with lin the ordinary way, it cannot be said that ghe 
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order finally disposes of those rights. The 
finality must be a finality in relation to the 
suit. 

After the hearing of a suit for damages had 
commenced in the trial court, the plaintiffs 
were adjudicated insolvents, and the official 
assignee, who was brought on the record in the 
place of the plaintiffs, having made a statement 
that “he had asked the insolvents to furnish him 
with seçurity, but they had failed to do so,” the 
trial court dismissed the suit. The plaintiffs 
were givén leave to appeal, and the Appellate 
Court accepted the contention of the plaintiffs 
that the claim to damages did not vest in the 
official assignee and set aside the dismissal of 
the suit and remanded it for trial on the merits 
by the trial court. Held, that the order of the 
Appellate Court must be taken to have been 
made under Or. 41, R. 23 C. P. C. and was an 
order and not a decree. Held, further, that the 
order in question was not a ‘final order’ within 
the meaning of Section 109(#) C. P. C. The 
effect of the order was not to dispose finally 
of the rights of the parties. It no doubt 
decided an important and even vital issue in the 
case, but it left the suit alive, and provided for 
its trial in the ordinary way. ABDUL RAH- 
MAN Vv. CASSIM AND SONS. 244 
——Section 109(c) and Letters Patent, Cl. 
30—Legal practitioner as a party to a snit made 
certain remarks—Punisbed contempt of 
court—Later another bench suspended bim 
from practice—Leave to appeal against latter 
order granted. S 


On account of certain remarks made by the 
applicant, who was a legal practitioner, as a 
defendant to a suit, he was punished for con- 
tempt of court by a bench of the High Court. 
Later another bench suspended the applicant 
from practising for a period of six months, and 
he made an application for leave to appeal to 
Privy ea this order. Held, that 
leave may be granted under Sec. 109 (c) C. P. 
C. or under Clause 30 of the Letters Patent, 
and the case was a fit one for appeal. A PLEADER 
oF ALLAHABAD—In the matter of. 273 


—— Section 110—Application for leave to 
appeal to Privy Conncil—Substential question 
of lew—What smounts to. 

Where out of the total income of over 
Rs. 8,000 from waqf property, 20% was to 
go towards the payment of servants and mis- 
cellaneous expenses and Rs. 700 was to go to 
the Mutwalli himself and there was a provision 
tha® 20 per cent of the income was to be used 


(ed 


—Sec. 115 


for the purchase of fresh property, and the 
argument for the proposed appellant was that 
the wagf was illusory and the provision re- 
garding acquisition of property was against 
public policy, Aeld, that the appeal raised subs- 
tantial questions of law between the parties and 
the provisions of Sec. 110 were satisfied. 
CHHEDI LaL v. NaFis Fatma BEGAM. 172 


———-Section 115—Application for attach- 
ment before judgiment—Dismissed on an erro- 
neous view of lew—When no revision lies. 
Where the Subordinate Judge entertained the 
application for attachment before judgment, 
issued the preliminary notice, heard the mort- 
gagor, who showed cause against the applica- 
tion, but based his order dismissing the applica- 
tion for attachment before judgment on the 
mistaken view that an application under Or. 
XXXVII, R. 5 cannot be made in a mortgage 
suit, unless the mortgaged property has been 
actually sold, the sale proceeds have proved to 
be insufficient and the mortgagees apply for a 
decree over under Or. XXIV, R. 4, beld, that 
there was no failure to exercise its jurisdiction. 
The utmost that could be said was that, in 
deciding the case which it had jurisdiction to 
decide, it took an erroneous view on a question 
of law involved in the case. No revision 
therefore lay. Om PraxasH v. MUHAMMAD 
IsHAQ. 1269 


———Section 115—Awerd—Omission to 
aie time to file objections—Material irregu- 
erity. 

It is incumbent on the court to give the 
parties ten days’ time to file objections to the 
award and where no such time is granted, the 
court acts with material irregularity within the 
meaning of Sec. 115 (c) C. P. C. Ubprr SINGH 
y. Ram LAXHAN SINGH. 149 


Section 115—Erroneous order for pay- 
ment of deficient court-fee—"Case decided” — 
High Court cen interfere in revision. 

An order determining the question whether 
an additional court-fee should be paid or not, 
marks the termination of a definite stage of the 
suit and settles the controversy between the 
parties on the particular point, and is therefore 
an order deciding a case, and the High Court 
can interfere in revision with an erroneous order 
of the Court below for payment of deficient 
court-fee as the order amounts to a failure to 
exercise a jurisdiction vested in that Court. 
Laxsumi Naraw Rat v. De Naraw Ra. 
311 
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—— Section 115—Order shutting out part 
of plaintifs claim—Case decided’—Suit for 

Application for amendment of plaint 
refused—W High Court can interfere in 
TEVISION. 

Where the effect of the order of the court 
below is definitely to debar the plaintiff from 
proving a part of his claim, that is a final deci- 
sion. of the court on that part of the case and 
it can be brought within the meaning of the 
words “‘case decided” under Sec. 115 C. P. C. 

Where the plaintiff sued for recovery of 
money and after the original ex parte decree 
had been set aside, he applied for amendment of 
his plaint (in answer to the written statement) 
in order to prove an acknowledgment but the 
munsif disallowed the application on the 
ground that it was unduly delayed, eld, that 
the decision of the munsif did virtually shut 
out a part of plaintiff’s claim and therefore it 
amounted to a ‘case decided’ as contemplated 
by Section 115 C. P. C.; that in refusing to 
allow the proposed amendment, which did not 
alter the nature of the plaintiff’s suit, the mun- 
. sif failed to exercise a jurisdiction vested in him 
by law and therefore the High Court could 
interfere in revision. 

- Where the effect of allowing a revision, in a 
matter in which an appeal might also lie, will 
be a convenience to the parties and will save 
expense, the High Court will be inclined to 
interfere. Kisman Laz Basu Lat v. Ram 
CHANDBA. 


—_—Section 115—Pertner in defendant firm 
not alowed to cross-examine plaintiff's witnes- 
ses—When order not in accordance with law 
—Case decided? —W hen decision amounting to. 


Where a member of the firm, against which 
a suit for recovery of certain sum had been 
filed, entered appearance through his counsel 
and contested the case but the lower court dis- 
allowed him to cross-examine the plaintiff’s 
witnesses or to produce evidence on his own 
behalf, beld, that as a defendant in the case he 
was as much entitled to cross-examine the 
plaintiff’s witnesses and to produce evidence for 
defence as any other defen Therefore the 
lower court’s order was not in accordance with 
law and the lower court’s decision that the 
defendant was not entitled to take part in the 
conduct of the case amounted to a ‘case decid- 
ed’ within the meaning of Section 115 of C. 
P. C. PursHotam Lau Jarrty v. W. T. 
HENLEY’s TELEGRAPH Worxs, Lop. 1264 
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———Section 115—Reviion «pplication—Pro 
forma respondent—W ban can be transposed to 
arrey of applicents.- 

out of three petitioners two filed a 
revision against the order passed on their appli- 
cation, and the third, who was made a pro forma 
respondent, later applied that he may be trans- 
posed to the array of applicants, , that the 
application of the third petitioner should be 
granted, JamALA Kunwar v. THE COLĻECTOR 
OF SAHARANPORE. 1312 
—_— Section 115—Suit for a specified stm of 
moncy—Entire evidence recorded—aA pplication 
to amend plaint so as to make suit one for 
rendition of eccounts—wW betber order allowing 
application cen be interpreted as a ‘case decided’. 

Where the plaint, as originally filed, was onc 
for a specified sum of money on the ground 
that as the result of three transactions between 
the plaintiff and the defendant, who was his 
commission agent, that sum was due to the 
plaintiff; and after all the evidence had been 
recorded, and on account of some admissions 
made by the defendant in the course of his 
examination, the plaintiff made an application 
to amend the plaint so as to make the suit one 
for rendition of accounts and the court allowed 
the application. Held, that the order allowing 
the aie to be amended cannot be interpreted 
as a ‘case decided’ so as to form the basis of an 
order in revision under Sec. 115 C. P. C. 
DisukH Rar BAIJNATH v. Dwarxa Dass. 

27 
——Sections 115 end 151 and Judicial 
Officers Protection Act (XVII of 1850)— 
Suit for damages against Mansif—Irrelevent 
allegations in ploint—Defendent applies for 
trial of legal issue (viz., whether be was protect- 
ed by the Act) first—Application rejected— 
When High Court should interfere. 

Where an application to the Court to decide 
the issue, viz., whether the Munsif was protect- 
ed by the Judicial Officers’ Protection Act 
(XYM of 1850), before proceeding to hear 
evidence on the irrelevant allegations made in 
the plaint, was rejected by the Court, beld, that 
although there was no ‘case decided’ within 
the meaning of Section 115 Civil Procedure 
Code, the High Court could, if necessary, in- 
terfere under Section 151 Civil Procedure Code 


on the ground that there was a danger of the 
process of the Court being . SHEO- 
BARAN SINGH v. Laced NARAIN. 784 


———Sections 115 end 151—Scope of—Dis- 
trict Judge passed en order restraining Return- 
ing Officer = bolding en election—Election 
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held up—Grest public inconvenience—No il- 
legality or material iriegulerity—When High 
Court cannot interfere. 

There is no authority for the proposition that 
no revisional application could be entertained by 
the High Court except upon the question whe- 
ther or no the subordinate court had jurisdic- 
tion to grant a particular order. Where the 
subordinate court acts illegally or with material 
irregulgrity in the exercise of his jurisdiction 
the High Court can interfere in revision. 

Where the District Judge, in an appeal which 
he was competent to entertain, an order 
restraining the Returning Officer from holding 
an election upon the new roll in the preparation 
of which certain irregularities were alleged, 
beld, that the District Judge made an order 
which by law he had jurisdiction to make and 


CIVIL PROCEDURE CODE (V of 1908) 
—Sec. 144 


A court has no power to insist that a parda- 
nashin lady must attend and give evidence in 
court. It is the right of a pardanashin lady 
to refuse to attend the court and to say that 
if she is to be examined her statement should 
be taken on commission. Under the provisions 
of Sec. 132, CL 1 C. P. C. she cannot be com- 
pelled to attend the court either as a party or a 
witness. 

Or. 5, R. 3 C P. C. is confined to those 
cases in which the court, before issues are 
framed, desires, for some reason, the personal 
attendance of a party. Nor can a court, acting 
under R. 3, Or. 5 C. P. C. compel the atten- 
dance of a party who is pardanashin. 

Under the provisions of R. 4, Or. 10 C. P. 
C. the court cannot insist on the personal 
attendance of a party who is a pardanashin 


if that order does result in inconvenience to | party 


the public by holding up the election, that fact 
does not amount to an illegality or to a material 
irregularity in the exercise of his jurisdiction. 
THE RETURNING OFFICER, MUNICIPAL BOARD, 
SHAHJAHANPUR V. MUHAMMAD ALI HUSAIN 
KHAN. 759 
Section 115 and Or. 14, R. 2—Refussal 
of trial court to go into question of jrrisdic- 
tion before proceeding to bear suit—Order irre- 
gular—Whether High Court can interfere in 
revision. 

Where one of the issues raised by the plead- 
ings was whether the trial court had jurisdic- 
tion to try the suit and an application made by 
defendant that this issue be tried first, was 
rejected on the ground that “it is not desirable 
that the case be decided piecemeal . ga 
beld, that Or. 14, R. 2 C. P. C. makes it obli- 
gatory for the Court to consider whether the 
case may be disposed of on the legal issue alone, 
and the refusal of the trial court to go into the 
question of jurisdiction before proceeding to 
hear the suit on the merits amounted to an 
irregularity, and it was open to the High Court 
to interfere in revision. UpmiramM Ram 
SARU? v. GHASIRAM SUKHAN LAL. 707 
—— Section 132—"Personal attendance’ — 
Meaning of. 

The words “personal appearance” used in 
Sec. 132 C. P. C. mean “personal attendance”. 
SuNDAR Devi v. Darra Traya NARHAR 
REGE. 1384 
—— Section 132, Cl. 1 snd Or. 10, R. 4— 
Pardenasbin lady—Cannot be compelled to at- 
tend court—Fraud by pardanashin lady examin- 
ed on commission bebind pardab—Court cen 
reje?t evidence but not compel attendance. 
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Where a fraud by pardanashin lady examined 
on commission behind the pardah is established, 
the court has the discretion to exclude her 
evidence. But there is no justification for the 
court to insist on her attendance in court. 
SunNDAR Devi v. DATTA TRAYA NARHAR REGE. 
1384 
——— Sections 141, 151, and Or. IX—When 
inapplicable—Decree—A pplication for execu- 
tion—Ex parte dismissal—Satisfaction reported 
to court passing decree—Application for setting 
aside ex parte order—Court’s jurisdiction tu 
entertain application if good cause shown. 

A decree passed by a Cawnpore Court was 
transferred to an Allahabad court for execution. 
An application for execution, to which objection 
was raised, was ultimately dismissed ex perte. 
The execution case was then struck off and a 
certificate sent to Cawnpore stating that the 
decree had been satisfied. Subsequently, on 
decree-holder’s application under Sec. 141, Sec. 
151 and Or. XLVI, R. 1 Civil Procedure Code, 
the Allahabad court, being satisfied that suffi- 
cient cause had been shown, set aside the pre- 
vious ex parte order. Held, that although Or. 
IX could not be made applicable to execution 
proceedings with the aid of Sec. 141, the 
Allahabad court had jurisdiction to entertain 
the application for the setting aside of its pre- 
vious order made in the exercise of its inherent 
jurisdiction. MuHamMaAD HANIF v. ALI 
RAZA. 1032 
——— Section 144—Applicability of—Varis- 
tion or reversal—By whom—Execution pro- 
ceedings—Variation of decree under private 
compromise—W hetber application under Sec- 
Hon 144 maintainable— Section 47—Execution 
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court—Whether empowered to consider aa 
guage of preliminary decree. 

The variation or reversal of a decree con- 
templated by Section 144 C. P. C. is that made 
either by the court itself in the exercise of its 
inherent jurisdiction of reviewing its own order 
or by a superior court interfering in appeal or 
revision or perhaps by another court passing a 
preliminary decree. The section cannot possibly 
contemplate the variation or reversal of a decree 
under a private compromise entered into by 
the parties whether out of court or in the course 
of an execution proceeding. Mutsappr LAL 
v. SULTAN. 724 


— Section 144 and 151—Section 144 not 
exhbeustive—W ben court bas inberent power to 
grant restitution. 


Section 144 C. P. C. does not deal exhaus- 
tively with the powers of courts to grant res- 
titution and it is open to Courts to grant res- 
titution in cases not coming within the pur- 
view of Sec. 144 on the analogy of the provi- 
sions of that section in exercise of the inherent 
powers under Sec. 151 C. P. C. provided the 
exercise of those powers is necessary for the 
purpose of preventing injustice and does not 
contravene any statutory provision. 

The respondent in execution of his decree 
purchased properties that were, at the time of 
the sale, honestly believed by everybody to be- 
long to the jud t-debtors. The sale pro- 
ceeds were ratably distributed between the res- 
pondent and the appellant who was a rival 
decree-holder. Subsequently certain persons 
succeeded in obtaining a decree to the effect 
that the judgment-debtors had no saleable in- 
terest in some of the properties sold, and the re- 
sult of this decree was that the original fund 
(viz., the price fetched at the auction sale) 
was reduced in proportions to the value of the 
properties that were held not to belong to the 
judgment-debtors. Held, that this had the 
effect of reducing the amount to which each 
rival decree-holder was entitled on ratable dis- 
tribution, and the loss must, in the absence of 
any statutory provision, be borne proportionate- 
ly by all the decree-holders, and the appellant 
was therefore bound to refund the excess 
amount to the respondent and the Court had 
inherent power to pass an order for restitution. 
Held, further that the doctrine of Caveat 
emptor should not be extended to the present 
case in which the decree-holder himself was the 
auction purchaser. DUBEY AMBA LAL v. Ram 
GoPpAL MADHO PRASAD. 60 
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———Section 145—Security bond—Filed in 
court to obtain stay order—Whether can be 
enforced against property directly by execution 
—Whether separate suit for sale necessary. 


The appellant instituted a suit to obtain a 
declaration that she was not bound by the first 
final decree for sale passed in a mortgage suit. 
Her suit having been dismissed, she filed an 
appeal in the High Court and applied for an 
order restraining the respondent from axecut- 
ing the decree for sale. The following order” 
was made on the application:—‘‘The appellant 
will be required to file an additional security 
for Rs. 6,000 for payment of interest as com- 
pensation on that portion of the decree which 
does not bear interest for the period for which 
the recovery of the decretal money may be 
delayed and the Bank [present respondent | 
will be entitled to enforce the security if the 
appeal is dismissed but not otherwise. The 
Security Bond which was given by the appel- 
lant distinctly stated that the respondent would 
be entitled to realise the security. On the ap- 
peal being dismissed the respondent applied to 
the court to which the security had been fur- 
nished to order sale of the property in execu- 
tion proceedings. Held, that it was only after 
the dismissal of the appeal that the liability of 
the appellant could have been determined, and 
the order in its nature was declaratory, as the 
court never passed any order that the respon- 
dent was to realise the sum of Rs. 6,000 or any 
thing less than that by way of compensation 
from appellant by virtue of that very orden, 
and was therefore not itself executable as an or- 
der; and the remedy of the respondent lay in the 
institution of a suit for sale of the property 
mortgaged by the appellant. KHAR-UN-NISSA 
Brat v. OuDH COMMERCIAL BANK, FYZABAD. 

142 


Section 145 and Or. 21, R. 43——Com- 
missioner appointed to attach and take charge 
of judgment-debtor’s goods—Attachment— 
Commissioner appoints shahnas as watchmen 
—Attachinent released—Several articles missing 
— Liability. 


A Commissioner, who had been ap 
attach the goods of the judgment-debtor a 
keep them in his custody till the appointment 
of a custodian was approved, prepared a list of 
the articles contained in the shop, locked it and 
kept the keys of the locks himself and appointed 
sbabnas on his own responsibility as mere watch- 
men to look after the shop. Subsequently when 
the attachment was released it was discovered 
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—Sec. 148 


that numerous articles were missing. Held, 
that the person who remained liable for the 
safe custody of the articles was the attaching 
officer himself (Or. 21, R. 43). The shabnas 
did not become their custodian nor did they be- 
come liable as sureties within the meaning of 
Section 145 Civil Procedure Code. JAGAT 
NARAIN v. NIZAMUDDIN. 579 
—— Section 148—Order of remand not to 
take effect and appeal to stand dismissed if cer- 
„tain papers not filed within time allowed— 
Whether order final. 


_ The District Judge remanded a suit to the 
lower court for retrial provided that within 
one month the plaintiff filed all the relevant 
papers, and in case he failed to do so, “the re- 
mand order shall not take effect and the appeal 
shall stand dismissed automatically upon a re- 
port being made by the Court below”. All 
the papers were not filed within time and the 
plaintiff’s application for an extension of time 
was refused by the District Judge. Held, that 
the original order of the District Judge was not 
final and time could be extended. Srrax Din 
v. ANANT Ram. 127 
———Section 149—Appeal—Filed on last day 
—Deficiency in court-fee made up on office 
report—Single Judge treats appeal as properly 
stam ped—A ppeal ane by Bench under Or. 
XLI, R. 11—Velidity of sppeal—Too late to 
question Judge’s order. 

The appeal was presented on the last day 
fixed for filing it i.e., Feb. 12, 1930. A court- 
fee of Rs. 10 only was deposited although an 
ad valorem court-fee should have been paid. 
On the report of the office the deficiency wus 
made up by payment of Rs. 260 on Feb. 19, 
1930. Under directions from the Judge, the 
appeal was thenceforward treated as preferred 
on a properly stamped memorandum of appeal. 
It was laid before a Bench under Or. XLI, 
R. 11 C. P. C. and admitted on March 31, 
1930. When the paper book had been pre- 
pared and the case was put up for hearing, 
a preliminary objection was raised that no valid 
appeal -was filed within limitation. Held, that 
the Judge, in ordering the deficiency to be made 
good and in accepting the memorandum of ap- 
peal, acted under Sec. 149 of the Civil Proce- 
dure Code. It was too late to question the cor- 
rectness of his order. Assuming the court 
hearing the appeal had the power to set aside the 
Judge’s order, such power should not be exer- 
cised against the appellant in view of the cir- 
cumstances of - case. CHHOTI v. Har 
Dayal SINGH. 1357 


—Sec. 151 


————Section 151—Court’s power to rectify 
tts Own errors. 


For the revocation of an erroneous order no 
sufficient cause other than the irregularity of 
the order itself need be considered, and the 
court has inherent power to rectify its own 
errors inadvertently committed. PARMARATH 
Gm v. KRISHNA DAYAL GR. 1318 


— Section 151—-High Conrt suspends 
advocate for three montbs—Advocate applies 
for stay of order till be bas bad opportunity of 
obtaining special leave from Privy Council— 
Power of High Court. 

Where the High Court passed an order sus- 
pending an advocate from practising for a tern 
of three months, and he prayed that the order 
of suspension may be kept in abeyance till he 
has had an opportunity to place his case before 
the Privy Council in order to obtain special 
leave to appeal, beld, that in the circumstances 
of the case the High Court could in the exer- 
cise of its inherent jurisdiction order that the 
order of suspension be held in abeyance for 
three months. BaHapuR Lau v. THE 
Hon’BLE JUDGES OF THE HicH COURT OF 
JUDICATURE. 221 


~— Sections 151, 141 and Or. [X—Decree 
passed Cswnpore Court transferred to 
Allababad Court for execttion—Ex parte dis- 
missal of execution application by Allababad 
Court—Satisfaction reported to Cownpore 
Court—Decree-bolder’s application for setting 
aside ex parte order—Whether Allababad Court 
competent to entertatn such application. 
MUHAMMAD HANIF v. ALI RAZA. 1032 


——— Sections 151, 152 and 153—Agreement? 
—Decree based on—Mistake rendering agree- 
ment infiuctuons—Court empowered to make 
correction. 


The Court has inherent power to correct a 
mistake that would ren infructuous an 
agreement between the parties which had beeu 
approved by the Court and made the basis of 
the decree. 

Where it was not noticed by either of the 
parties at the time of making the compromise in 
a partition suit or by the Court in passing the 
decree that the map allowed the plaintiff a 
passage of only 11 inches wide with the result, 
that access to a big portion of the plaintift’s 
house was re and the Munsif passed an 
order under Section 151 Civil Procedure Code 
directing the defendants to give 13 inches of 
land to allow the plaintiff a passage of 2 feet; 
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held, that the Munsif had jurisdiction to pass 
the order. Rout Ram v. RADHE SHIAM. 

509 
———Order 1 and Or. 23, R. 1—Suit by Court 
of Wards on bebalf of widow—To recover pro- 
perty which devolved on ber busbend in his life 
time—CoWector withdraws suit—Whether next 
reversioner can continue suit by being added 
as plaintiff. 

Jamara KUNWAR v. COLLECTOR OF SAHA- 
RANPUR. 1312 
———Order 5, R. 17—Provisions of —Mands- 
tory—Summons delivered to defendent but be 
refused to sign acknowledgment—No summons 
affixed to door of defendaent’s house—tirregule- 
rity in service of stsmmons. ~ 

Where the process server delivered a copy 
of the summons to the defendant in the court 
compound but the defendant refused to sign 
the acknowledgment and the process server 
then made a report to that effect to court, 
beid, that the provisions of Or. 5, R. 17 C. P. 
C. are mandatory, and no summons having been 
affixed to the door of the defendant’s house, 
there was irregularity in the service of sum- 
mons. NaTHuU Ram v. Basu Sarme ABDUL 
Karm. l 165 
— Order 7, R. 10—Fscts which made sult 
cognizable by court and otber facts on which 
plaintiff's right to relief depended—Findinys 
against plaintiff—Proper order to pass. 

Where the court finds against the plaintiff 
not only in respect of the facts alleged in the 
plaint, which made the suit cognizable by the 
court, but also as re other facts on which 
his right to relief depended, the proper order 
is to dismiss the suit and not to return the 
plaint for presentation to the proper court. 
Hima Lar v. Pearey Lat. 667 


— Order 8, R. 5—"Not admitted” —W be- 
ther amounts to specific denial—Denial by 
necessary implication —W bat constitutes—In- 
ter pretation of a statute—Punctuations, bow far 
control it, 


Where the defendant in her written statement 
did not admit the execution and receipt of 
consideration as alleged in the plaint and denied 
it on oath, beld, that the statement amounted 
to a denial by necessary implication and could 
not be deemed to be an admission. 


Punctuation marks cannot control the mean- 
ing of the Section. In constriéing a statute a 
court of law is bound to read it without the 
commas inserted in the print. Mansa Ram v. 
ANCHO. 998 
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——Order 9, R. 4—Snit dismissed—Ap pli- 
cation for restoration grented—Defendant 
entitled of right end in equity to notice of bear- 
ing of suit. 

Where after the dismissal of a suit on the 
ground that none of the parties had appeared 
on the date fixed for hearing, restoration was 
granted, beld, that the defendant was of right 
and in equity entitled to notice of the hearing 
of the suit. Moor CHAND v. GANGA SAHAI. 

” 962, 
————Order IX, R. 13—Ex parte decree— 
Application for setting aside—Defendent or- 
dered to deposit one-third of decreta! amount— 
Whether order within jurisdiction. 

On the defendant’s application for setting 
aside the ex parte decree the court passed a con- 
ditional order to the effect that if the defendant 
deposited one-third of the decretal amount and 
paid a named sum as damages by a certain date 
the case would be restored; beld, that it was 
within the jurisdiction of the court below 
under Or. 9, R. 13 to pass an order for the 
payment of the decretal amount or a portion 
thereof. MADAN MOHAN v. Kanziarya Lat. 

1289 
——Order 10, R. 4—Personal attendence of 
partles—Courts limited powers to order— 
Pleaders of parties netther refused mor expressed 
their inability to admit and deny each other's 
documents—Court ordering personal attendence 
—Order irregular and be revoked under 
Section 151 and Or. 47, R. 1. 

The power of the court under Or. 10, R. 4 
is not an unlimited one. It is only where the 
party’s pleader or recognized agent refuses or 
is unable to answer a material question that the 
court can direct the personal attendance of the 
party himself. Where the pleaders of the par- 
ties never refused or expressed their inability to 
admit and deny each other’s documents, no case 
existed for the exercise by the court of its 
power under Or. 10, R. 4 C. P. C. The 
court, therefore, was wrong in making the 
assumption that it had power to direct, with- 
Out assigning any reason, the personal .atten- 
dance of the parties. Such an order was irre- 
gular and it could be revoked under Section 
151 and Or. 47, R. 1. PARMARATH Gm vy. 
KRISHNA DaYAL Gr. 1318 
———Order 17, R. 2—Explenations to—Casv 
of a pleader who seys be bas no imstructions— 
Whether comes under Explanations. 

A distinction is to be drawn between the 
case of a pleader who states that he has no in- 
structions and the case of a pleader who stages 
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that he has instructions for a limited purpose ot 
making an application for adjournment etc. 
The case of a pleader who says he has no in- 
structions does not come under the cxplanation 
to Rule 2 of Order XVI. Gopat SINGH F. 
KaILAsH GIR. 1298 
—Order 17, R. 2, Explenation to, and 
Or. 17, R. 3—On date of adjourned bearing 
plaintiffs pleader made application for further 
adjournment—a pplication disallowed and the 
courf disinissed the suit—Remedy of platntiff. 

On the date to which the hearing of the suit 
was adjourned the plaintiff’s pleader appeared 
and made an application for further adjourn- 
ment which was disallowed, and the plaintiff's 
pleader having stated that he had no further 
instructions, the Court dismissed the suit for 
want of prosecution; beld, that the plaintiff 
cannot, in view of the Explanation added to 
Or. 17, R. 2 be deemed to have failed to appear 
and the case fell under Or. 17, R. 3 (and not 
under Or. 17, R. 2) and the order amounted 
to a decree dismissing the suit for want of 
evidence on the merits and not one dismissing 
it for default of appearance and the plaintiff’ 
remedy was either by way of review or an appeal 
to the higher court (and not by way of an 
application for the setting aside of the decree 
and for the restoration of the suit). Man- 
MOHAN Das v. KrisHNA KANT MALAvira. 


4 
——Order 17, R. 3—On date of adjourned 
hearing plaintiffs pleader made application for 
further adjourninent—A pplication disallowed 
and the court dismissed the suit—Remedy of 
plaintiff. 

MANMOHAN Dass v. K. K. Maraviya. 4 
—— Order 21, Rule 16—Ostensible decree- 
holder—Relinguishment of rights in decree in 
favour of another person—When transferee 
entitled to execute decree. 

Where an ostensible decree-holder executed 
a deed of relinquishment disclaiming all rights 
in the subject-matter of the decree and autho- 
rizing her husband, the real decree-holder, to 
execute it for his own benefit, and there was 
no question of estoppel operating against the 
husband in asserting his right as the real decrece- 
holder, beld, that the deed of relinquishment 
amounted to an assignment within the meaning 
of Order 21, Rule 16 C. P. C. and the hus- 
band was entitled to execute the decree in place 
of his wife. Eyaz HUSAIN v. GOVIND PERSHAD 

248 
— Order 21, R. 17—A pplication for exe- 
cudion—Execution court el amendment— 


CIVIL PROCEDURE CODE (V of 1908) 
—Order 21, Rule 24(3) 


Appellate court affirms order—Privy Council 
will not interfere. 


On November 17, 1920 the decree undet 
execution was passed. The judgment-debror 
appealed. During the pendency of the appeil 
the judgment-creditor died and no application 
for substitution was made. Thereupon the re- 
presentatives of the judgment-creditor made 
an application to the Appellate Court for aa 
order holding that the judgment-debtor’s 
appeal has abated. Notice was served upon the 
judgment-debtor, and he put in a petition in 
reply denying that his appeal had abated, and 
asking for an order that the arbitration, which 
was started during the pendency of the appeal, 
should proceed, with an alternative prayer that 
in case the court should hold that the appeal had 
abated, an order should be made setting aside the 
abatement. The appellate Court by its order 
dated October 18, 1924 held that the appeal 
had abated. It refused to send the matter 
back to arbitration, and also refused the applica- 
tion of the judgment-debtor to set aside the 
abatement. The representatives of the judg- 
ment-creditor made their application for execu- 
tion on October 27, 1926 and they relied on the 
order dated October 18, 1924 to save limitation. 


Held, that there was an order of the Appel- 
late Court and it did deal judicially with the 
matters before it, and there being no appeal 
against the order, it was in the circumstances 
clearly final; and the period of limitation should 
be calculated from the date of the Appellate 
Court’s order, viz., October 18, 1924, and the 
application for execution was within time. 
Where the execution Court acting under Or. 
21, R. 17 C.P. C. allowed amendments in the 
application for execution and the Appellate 
Court was of opinion that the discretion had 
been properly exercised, the Privy Council will 
not interfere. ABDULLAH ASGHAR ALI v. 
GANESH Das VIG. 239 


——— Order 21, R. 24(3) (as amended by 
Allahabad High Court) and Sec. 424 I. P. C—- 
Process for execution—Date fixed for sts return 
—Whether can be executed after that date— 
When offence under Sec. 424 I. P. C. com- 
mitted. 


Where the process for execution has a date 
fixed for its return under Or. 21, R. 24(3) it 
cannot be executed after that date, and any 
person, whose property is attached after the 
date fixed for the return of the process, may, 
when charged with a criminal offence under 
Section 424 I. P. C., say that this property has 
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never been lawfully removed from his possession 
and that therefore he can commit no offence by 
taking the property in his own use. GURDIAL 
v. KinGc-EMPEROR. 1 
——Order XXI, R. 58—Attachment—Ob- 
jections dismissed summarily on the ground of 
unnecessary delay—Objectors not allowed ta 
explain delay—Material trregularity—Revision. 

A court cannot come to the conclusion whe- 
ther there has been unnecessary delay in filing 
objections to attachment without considering 
any explanation that might be offered on behalf 
of the objector. 


Where the court, without giving an oppor- 
tunity to the objectors or their counsel to ex- 
plain the delay, dismissed the objections sum- 
marily on the ground that there was an unneces- 
sary delay, beld, that the court acted with 
material irregularity and therefore a revision 
lay. RAJESH WARI BmI v. Ham Ram. 1177 


— Order 21, R. 63—Ostensible owners 
objection to attachment dismissed—Unsuccess- 
fid objector institutes suit under Or. 21, R. 63 
—Burden of proof. 

Where a suit is brought under Or. 21, R. 63, 
Civil Procedure Code by a party against whom 
an order was made in 2 claim case the plaintiff 
would not be in a worse position as regards 
burden of proof than that in which he would 
have been if no claim case had been brought at 
all. 

Where the plaintiff who unsuccessfully ob- 
jected to attachment under Or. 21, R. 58, 
Civil Procedure Code institutes 2 suit for the 
establishment of his right to the attached pro- 
perty, relying on a deed of transfer which is 
impugned by the successful decree-holder on 
the ground that it is benemi for his judgment- 
debtor, the quantum of onus is the same as in 
an ordinary case in which the benami character 
of an instrument is in question. ABDUL SAT- 
TAR v. Hea DE. 1612 


——Order 21, R. 63—Suit under—Value of 
property in excess of decrefal amount—Valua- 
tion of suit for purposes of jurisdiction. 

In a suit for a declaration that property is 
not liable to attachment and sale in execution 
of a decree, where the value of the property 
is in excess of the amount claimed in execution 
of the decree, the value of the suit for purposes 
of jurisdiction is not the value of the property, 
but the decretal amount. Moot CHAND Mori- 
LAL v. RAM KISHEN. 222 
— Order XXI, Rules 66 and 90—Sale— 
Adjournment—h]udgment-debtor agrees that 


1660 


CIVIL PROCEDURE CODE (YV of 1908) 
—Order 21, Rule 66 


there should be no further sale proclamation 
—Irregilsrities in previous sale proclamation— 
When sale not vitiated—Objection on the basis 
of under-valuation—When cannot be raised— 
Failure to specify exact bour in order adjourn- 
ing sale—When material irregularity. 

There is no rule requiring that sales of dif- 
ferent properties ordered to take place by dif- 
ferent Courts on a particular date should take 
place in the exact order in which they are 
entered in the list maintained by the sale Cficer. | 

Where on a sale being postponed the judg- 
ment-debtor agreed that the previous proclama- 
tion of sale should suffice and that there should 
be no further proclamation, Aeld, that it was no 
longer open to the judgment-debtor to say that 
the sale was vitiated under Or. 21, R. 90 be- 
cause there was some irregularity in the sale 
proclamation issued on the previous occasion, 
namely, (1) that the incumbrances on the pro- 
perties were not specified and (2) that the pro- 
perties had been undervalued. 

Where before the sale proclamation was ac- 
tually drawn up the judgment-debtor refrained 
from raising any objection as regards valuation 
of property although notice under Or. XXI, 
R. 66 was issued, beld, that in view of the addi- 
tion to the Proviso to Or. XXI, R. 90, it was 
no longer open to the judgment-debtor, after 
the sale had taken place to make the under- 
valuation itself as a ground of material irregu- 
larity. The Judgment-debtor is not estopped 
from showing that the actual value of the pro- 
perty was much more than what was announced 
in the original proclamation of sale in order to 
show that he has suffered substantial loss, but 
it would be incumbent upon him to show that 
this substantial loss was the consequence of some 
other material irregularity. 

Apart from the question that there is a defi- 
nite rule in existence which lays down at what 
time sales of landed properties are to commence 
(General Rules, Civil, Vol. Il, page 3, Appen- 
dix I (B) (1) Rule 2), and that therefore in- 
tending purchasers presumably know the usual 
hour, the failure to mention the exact hour in 
the order adjourning the sale ceases to be a 
material irregularity when the sale was postpon- 
ed on the express understanding that there 
should be no proclamation of sale at all for the 
adjourned date. CHHUTTAN LAL v. MUHAM- 
MAD IKRAM KHAN. 1273 
———Order 21, R. 66—Sale Proclamation— 
To notify rights claimed under a prior incum- 
brence—Whether prior incumbrance subsists— 
Not to be decided, © 
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Certain property was subject to three succes- 
sive mortgages. When the appellant (second 
mortgagee) brought a suit for a sale on his 
mortgage he impleaded the respondent (third 
mortgagee) but the latter did not put in appear- 
ance and a decree for sale was passed in favour 
of the appellant. In proceedings for the pre- 
paration of the sale proclamation under Or. 21, 
R. 66 C. P. C. the respondent put in an appli- 
cation that the property be sold subyect to the 
rights under the first mortgage, which he 
claimed by subrogation. Held, that in drawing 
up the proclamation it is enough to mention 
that the present respondent claims all the rights 
of the first mortgagee by subrogation. Whe- 
ther those rights subsist or have been in any 
way affected in consequence of his omission to 
set them up in the appellant’s suit is a question 
which will remain open for decision when it 
arises in proper proceedings. Matmiup HASAN 
y. Monp. ABDUL Hamip KHAN. 89 
—— Order 21, R. 67—Failure to proclaim 
sale by beat of drums—Material irregularity. 

The law requires that an impending sale in 
execution of a decree should be proclaimed by 
beat of drums and a failure to do so is a material 
irregularity. The addition of the words “as 
nearly as may be” in Or. 21, R. 67 C. P. C. 
does not make any change in the law, where it 
is possible to proclaim the sale by beat of drums. 

Where a sale was held without previous pro- 
slamation by beat of drums and although the 
properties sold were recorded as fetching large 
profits, there was no evidence of any purchaser 
affering a larger price for the properties of being 
prevented from doing so for lack of information 
af the sale but since the sale the judgment- 
debtor had procured a purchaser willing to pay 
Rs. 5,000 more than the sale price, beld, thar 
as the irregularity could not be connected with 
the loss to the judgment-debtor the sale could 
not be set aside. RAJENDRA BEHARI LAL FV. 
GULZARI LAL. 73 
———-Order 21, R. 86—Decree-bolder pur- 
chases E PE decreta} amount 
from sale price and pays belance—Another 
decree-bolder entitled to rateable distribution— 
Decree-bolder to deposit full sale price, otber- 
wise property to be resold. 

The applicant purchased judgment-debtor’s 
property at auction sale in execution of his 
decree. Before this sale took place the oppo- 
site had applied for the execution of his 
simple money decree against the same judg- 
ment-debtor. The applicant deducted the 
amount due to him under the decree from the 
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sale price and paid the balance in cash. ‘The 
execution court on finding that the opposite 
party was entitled to rateable distribution 
directed the applicant to pay the sum deducted 
by him. On the failure of the applicant to do 
so the execution court passed an order that the 
sale in favour of applicant be confirmed, and 
the sum paid by him in cash should be given 
to the opposite party and for the balance to 
which the opposite party was entitled by way 
of rateable distribution a decree may be passed 
entitling the opposite party to recover the 
amount by execution. Held, that as between 
two decree-holders against the same judgment- 
debtor the court below had no authority to pass 
an order that one decree-holder should pay a 
certain amount to the other decree-holder and 
the order was wrong. In the circumstances 
the only thing that could be done was to annul 
the sale and to direct the property to be sold 
again so that out of the sale proceeds all per- 
sons entitled to rateable distribution may be 
paid. Harconinp Das v. Raya Moti CHAND. 

336 
——— Order XXI, R. 89—Application under 
—When valid—Judgment-debtor paid mnount 
specified in proclamation of sale within 30 days 
of sale. 

Where the judgment-debtor had paid to the 
decree-holder the amount specified in the pro- 
clamation of sale within thirty days and depo- 
sited the amount required for payment to the 
auction-purchaser, eld, that an application un- 
der Or. XXI, R. 89 was good. JANKI PRASAD 
y. LEKHRAJ. 1004 
—— Order 21, R. 89—Deposit in court by 
jndgment-debtor—Available to decree-bolder— 
Deposit emounting to receipt by decree-bolder. 

When money has been deposited in court by 
the judgment-debtor and that money is avad- 
able to the decree-holder without any obstacle 
of law, then that deposit amounts to receipt by 
the decree-holder within the meaning of Or. 21, 
R. 89 C. P. C. 

Where although a certain sum was deposited 
in court by the judgment-debtor on the date 
fixed for sale of his property, the sale was held 
and the property was purchased by the decree- 
holder, but subsequently the judgment-debtor 
having deposited an additional amount and the 
two deposits together being sufficient to mert 
every claim, the sale was set aside under Or 
XXI, R. 89 C. P. C., beld (1) that the sale was 
properly set aside and (2) that the decree- 
holder was entitled to obtain from the amount 
deposited in court a sum equal to 5 per cent of 
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the purchase-money. AHMADI BEGAM v. 
ISHAQ MOHAMMAD., 78 


——Order 21, R. 90—Auction sale—Decree- 
holders bid highest—Sale not concluded by 
Amin—A higher bid accepted by conri—W be- 
ther sale lic—Wheiber decree-bolder sus- 
tains substantial injury. 

Although the decree-holder’s bid at an auction 
of jud t-debtor’s immovable property was 
the highest, the Amin, who conducted the sale, 


ins of concluding it, sought orders from 
the court on the d that le were in the 
habit of making cee offers in the court. On 


the complaint of one of the alleged bidders that 
his bid had been neglected by the Amin and 
that he was ready to pay more than the decree- 
holder, the court accepted his offer and con- 
cluded the sale in the absence of the decree- 
holder. ‘Thereafter the decree-holder appeared 
in court and offered the highest bid as he was 
anxious to purchase the pro and he was 
directed to apply for setting aside the sale un- 
der Or. 21, R. 90 C. P. C. but the application 
was eventually dismissed on the ground that 
there was no material irregularity in conducting 
the sale and that the decree-holder did not suffer 
any injury. Held: that there was material irre- 
gularity in the conduct of the sale inasmuch 
as the sale was not a public one but a private 
sale. (A public sale must imply a sale after 
notice to the public), and the denial of an 
Opportunity to hase the property which 
was to be sold by auction was a substantial 
injury within the meaning of Or. 21, R. 90 
C. P. C., and the sale must therefore be set 
aside. NAVIN CHANDRA v. Ram Devi. 92 


————Order 21, R. 90—Scope of—Decree— 
Property B to be sold in the event of sale of 
property A proving insufficient—Sale of pro- 
perty A does not discharge decree—W bhether 


mortgagee of property B can apply for settinp 
aside ak of property A. 


Where the decree directed that property A 
should be sold in the first instance and if the 
sale proceeds of property A proved insufficient 
‘to discharge the decree, the property B was to 
be sold, beld, that the mortgagee of property B 
was entitled to apply under Or. 21, R. 90 for 
the setting aside of the sale of property A on the 
ground that owing to fraud and collusion pro- 
perty A had been sold for a low price with the 
result that the decretal amount was not dis- 
charged and his property B had been ordered 
to be put up for sale. Stam LAL v. JASWANT 
SINGH. 3 
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—— Order XXII, R. 12—Applicebility of — 
Appeal from order in execution—W bether Or. 
XXII, R. 12 applies. 

Order 22, Rule 12 does not apply to appeals 
from orders arising out of execution p ings. 
Consequently in an appeal from an order in 
execution the respondent can make an applica- 
tion under Or. XXI, R 8(1) calling upon the 
receiver to furnish security for the cost of the 
appeal CHanca Man v. CHAUBEY Ram 
DULAREY Lat. °706 
———Order 23, R. 1 end Order I—Swit by 
Court of Wards on bebalf of widow—To re- 
cover property which devolved on ber busbend 
in bhis = lifetime—Collector withdraws snit— 
Whether next reversioner cen continue swit by 
being added as plaintiff. 

Where plaintiff sues in 2 representative 
character, it is not open to him to put an end 
to the litigation by merely withdrawing the 
suit. He may no doubt go out of the suit, but 
that does not put an end to the litigation when 
other people are interested in it and have a 
right to come in and continue the litigation. 

Even if the provisions of the Civil Procedure 
Code are in terms inapplicable, parties can be 
added or substituted alee they ought to be 
added or substituted, on general principles. 

Where the Court of Wards was in ee of 
an estate in which two widows had a life in- 
terest, and the Collector filed a suit for recovery 
of certain property on the allegation that the 
property devolved on the husband of the ladies 
in his lifetime and the widows were entitled 
to it, but later the Collector made an applica- 
tion withdrawing the suit, which was aati 
by the next reversioner to the estate of the 
ladies’ husband, who applied to be made a party 
in order to continue m7 suit which was of a 
representative character, but the trial court re- 
jected his application, beld, that the court should 
have allowed the next reversioner to be added 
as a plaintiff before allowing the Collector to 
withdraw the suit. JamaLa Kunwar v. THE 
COLLECTOR OF SAHARANPUR. 1512 
——— Order XXII, R. 1, Sub-rule (2)— 
Withdrawal of suit with permission to file fresh 
suit—Costs to be deposited before filing an- 
otber suit—Condition mot compled with— 
Application to withdraw second suit allowed 


rovided plaintiff paid costs of previons and 
seis litigations—Case sored e trial on 
merits—Procedure—Vealidity of. 

Plaintiff was allowed to withdraw his suit 
with ission to sue again on the condition 
that before filing a fresh suit he should dep8- 
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sit costs of the defendant. He however first 
filed 2 second suit and after some months depo- 
sited the costs. Although defendant objected, 
the suit was allowed to proceed. Plaintiff then 
applied under Or. XXII C. P. C. seeking to 
withdraw the suit with permission to sue again. 
He stated that he was under the impression that 
the costs could be deposited at any time, but 
in view of the case of Rachbpal Singh v. Sheo 
Raton Singh, A. I. R. 1929 All. 692, he feared 
„that His suit would fail. His application was 
allowed provided he paid the costs of both the 
previous and the second litigations, before the 
third suit was filed. Plaintiff thereupon applied 
for hearing of his case as he was unable to pay 
costs of second litigation. The suit was accor- 
dingly restored but ultimately dismissed on the 
ground that it was badly instituted without 
the previous deposit of costs. On appeal, the 
case was remanded for trial on the merits. 

The question whether the lower appellate 
court was right or not in directing that the 
suit should be heard on merits was one of inter- 
pretation of the order laying down the con- 
dition re: payment of costs in the previous 
litigation. Japu Teui v. MaAnsoon RAZA 
KHAN. 1350 
———Order 23, R. 3—Compromise—Part of 
it not relating to snit but incor porated into the 
operative portion—Decree oi in terms of 
compromise—Decree valid and passed within 
jurisdiction. 


Even in cases where a part of the compro- 
mise does not, strictly ing, relate to the 
suit and nevertheless the court decides that it 
relates to the suit and incorporates it into the 
operative portion and passes a decree in terms 
of it, the decree is not a nullity and not one 
passed without jurisdiction, but would be bind- 
ing upon the parties to the decree and its 
valdir cannot be questioned in the execution 
department, nor can any title derived under it 
be attacked. 

So long as the compromise relates to the suit 
the court has full authority under Or. 23, R. 3 
to pass a decree in terms of it even though it 
might not have, strictly speaking, formed the 
subject-matter of the suit. 

Where the court has jurisdiction to deal with 
the property having regard to its nature, 
character and valuation, the mere fact that it 
was not originally included in the plaint would 
not oust the jurisdiction of the court when it 
was acting upon the agreement of the parties. 
SHwAM LAL v. SHYAM LAL. 728 
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————Order .30—Firm materially different 
from registered company. 

The position of a firm is materially different 
from that of a registered company when it sues 
or is sued. Or. 30, C. P. C. makes it perfectly 
clear how far a firm, as distinguished from a 
registered company, can be represented by its 
individual partners. PursHoTam LAL JAITLY 
v. W. T. HENLEY’s TELEGRAPH Works, LTD. 

1264 
—— Order 30, R. 6—Appearance and defence 
by partners—Procedure. 

Where some only of a large number of part- 
ners put in appearance, the fact will be duly 
recorded; and if appearance has not been put 
in by all the partners, the case will be one in 
which some only of the partners have appeared 
and others have not. The suit being one in 
which the entire firm is sued, the liability of 
each partner is not several but 2 collective 
liability, unless any particular partner is im- 
pleaded for some reason in his individual capa- 
city, in which case he should figure as a party 
wholly apart from his capacity as a partner. 
Each of the partners who has entered appearance 
as such has precisely the same rights as regards 
the conduct of the case as one of the severa! 
defendants having a common defence. The 
name of the firm is only a compendious des- 
cription of the partners in reference to the 
common interest which they possess in a certain 
concern. Pursnoram Lat Jarriy v. W. T. 
HENLEY’s TELEGRAPH Works, Lip. 1264 
———Order XXXI, R. 2—Suit against one 
trustee—No decree can be made against any of 
the trustees unless all trustees impleaded. 

Where a suit is instituted against a trustee, 
all the trustees should be impleaded under Or 
XXXI, R. 2 of the Civil Procedure Code. 
Where this is not done, no decree can be made 
against any of the trustees. Ram GHULAM V. 
SHYAM SARUP. 1393 
———Order 33, R. 5 (a) end Sec. 153— 
Application to sue as a pauper—Defective veri- 
fication—A pplication dismissed without giving 
applicant a chence to rectify the defect—Re- 
vision. 

Where the lower court rejected an applica- 
tion for permission to sue as 2 pauper because 
the verification at the foot of the application 
was not in accordance with Or. 6, R. 15 (2) 
C. P. C., keld, that the court ought to have 
directed an amendment of the verification and 
if the applicant had failed to correct the veri- 
fication, then certainly it was open to the court 
to dismiss his application, and as the court 
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failed to exercise its power, which it was bound 
to exercise in veiw of the provisions of Sec- 
tion 153 C., P. C., the High Court could inter- 
fere in revision under Sec. 115 (c). Pyare 
Lat v. BHAGWAN Das. ‘110 
———Order 33, Rules 6 end 7—Application 


to sue as penper—Comrt grenis permission on 
condition that applicent security— 
_ Order legal. 


Where the court below made the order per- 
mitting the applicant to sue as a pauper condi- 
tional on the applicant furnishing satisfactory 
security for the court-fee legally leviable as his 
claim, eld, that such an order would stultify 
the granting of permission to sue as a pauper and 
should be set aside. Ganea Prasan SAHU vy. 
SARDA MAHESH PRASAD SINGH. 737 
— Order 38, R. 5—Scope of—Snit for sale 
on morigage—Stsge of—Application for pass- 
ing of decree made—J]udgment—debtor 
about to dispose of bis property im order to 
defeat decree under Or. 34, R. 6—Whether 
application under Or. 38, R. 5 maintainable. 


roperty 
d that 
they were about to dispose of the whole of their 
property in order that they might defeat the 
decree for money that may be passed against 
them under Or. 34, R. 6, beld, that the applica- 
tion under Or. 38, R. § was maintainable at the 
stage at which it was made. MoHAMMAD 
SHAFIQ AHMAD y. Ram KATORL 37 
——Order 38, R. 5(3)—No conditional 
sitachmeni—A pplication for attechment before 
judgment dismissed—No appeal lies. 
No appeal lies under Or. XLIM (1) (q), 
wherè no conditional attachment has been made 


yud t ends in 
dismissal on the defendant 5 ae cause 
inst i _ MUHAMMAD 
ISHAQ. 1269 
———Order 38, R. 7 end Or. 21, R. 53 (a) 
—'Søve as otherwise expressly provided’—Meen- 
ing of—Attachment before judgment of dec- 
ree beld by defendent—W hen effective. 
Where on the application of the plaintiff for 
attachment before judgment of a decree held 
by the defendant the Court passed an order 
attaching the decree without calling upon the 
defendant to furnish security or show cause as 
provided in Or. 38, R. 5 C. P. C., -beld, that 
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the attachment was illegal. The meaning of 
the words ‘save as otherwise expressly provided’ 
in Or. 38, R. 7 is that attachment before judg- 
ment in order to be effective must comply with 
the provisions of Rules 5 and 6, Or. 38. DULAR 
SINGH v. RAM CHANDER. 1501 


——— Order 38, R. 9—Afttachment before 
judgment—Suit distnissed—Attachment ter- 
minates automatically. 

When a suit is dismissed an attachment be- 
fore judgment terminates without any order of* 
the court, and if the judgment is reversed on 
appeal or annulled on review the attachment is 
not revived so as to affect alienations made be- 
fore the date of such reversal. DULAR SINGH 
v. RAM CHANDER. 1501 


— Order 39, R. 2—Compeny—Plaintiffs 
prey for declaration that they were directors 
—When tem injunction against defen- 
dents to be i 

Where the defendants had practically exclud- 
ed the plaintiffs, who claimed to be the direc- 
tors of a y, from participation in the 
mana t of the affairs of the company, and 
the plaintiffs prayed for a declaration that they 
(and not the defendants) were the directors 
of the company, and they made an application 
for a temporary injunction directing the defen- 
dants to refrain fram interfering with the 
exercise by the plaintiffs of their powers as 
directors, beld, if the facts admitted or 
proved by unimpeachable evidence established 
that the plaintiffs were the directors, the court 
could accept them as directors for the purpose 
of issuing a temporary injunction under Or. 39, 
R. 2 C. P. C. Gur Prasan Kapoor ~v. 
RAMESHWAR PRASAD. 290 
— Order 40, R. 1, Sub-rule (2)—Meaning 
of—Ssit for declaration thet decree for sale 
(in a mortgage suit) not binding on plaintiff— 
Court stays execution and appoints receiver— 
Whether order appointing receiver valid. 


In a suit for a declaration that the decree for 
sale (in a mortgage suit) against the plaintiff 
was not binding on him, the lower court (on 
the applications sonia ag passed an order 
staying the execution af the decree and direct- 
ing that a receiver be appointed of the property 
ordered to be sold by the decree. Held, that the 
appointment of the receiver did not militate 
against Or. 40, Rule 1(2). Held, further, that 
it was open to the court to say that although 
the property mortgaged was not to be sold and 
execution by that method would not be per- 
mitted, execution would be permitted by “the 
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appointment of a receiver (Sec. 51 C. P. C.). 
MOHAMMAD ISHAQ vy. OM PRAKASH. 51 
—— Order 43, R. 3 and Or. 41, R. 1—High, 
Court Rules, Chap. Tl, R. 2—Requtrement: 
of—Substential compliance with—Whet con- 
stitutes—Formal order not prepered—Copy of 
only order existing on record of lower court— 
Filed with memorandum of appest. 

Where no formal order was prepared and the 
appellant filed with his memorandum of appeal 
a copy of the only order which existed on the 
record of the lower court, he should be deemed 
to have substantially complied with the re- 
quirements of R. 2, Chap. IM of the Rules of 
the High Court and the appeal was validly pre- 
sented. Such order should be taken to be both 
the judgment and the formal order. SUREN- 
DRA NARAIN SINGH v. LaL BAHADUR SINGH. 


1301 
—— Order 44, R. 1—A pplication to appeal 
as panper—Court issuing notice—W hether 


empowered to dismiss application summarily. 

Where a person applies under Or. 44, R. 1, C. 
P. C. to be allowed to appeal as a pauper and 
the Court issues notice upon this application 
to the opposite party and to the Government 
pleader, beld, that the Court having once passed 
the necessary order issuing notice was functus 
officio as regards a summary dismissal and was 
bound to hear the parties before coming to 4 
decision. Masura DN v. Moti Lat. 1467 
——— Order 44, R. 1 and Limitation Act, 
Sec. 5—-Application for leave to appeal m 
forma pauperis—Time-berred—Order rejecting 
application—Technically an order aaa 
motion to present application—No ap pes er 
ing—A pplication under Sec. 5 cannot be ard. 

An application for leave to appeal as a pauper 
may be rejected at a preliminary stage on 
ground that it is barred by limitation before it 
is actually considered by the Court judicially 
under the proviso to Rule 1 of Or. 44. That 
preliminary stage is the one referred to in the 
Rules of Court as a motion to present an appli- 
cation, and a single Judge has jurisdiction to 
dispose of such motion. 

Where an application for leave to appeal in 
forma pauperis is presented before a single Judge 
after the expiry of the period of limitation 
prescribed by Art. 170 of the Limitation Act, 
the order rejecting the application is techni- 
cally an order rejecting a motion to present 
an application and not an order rejecting the 
application itself under Or. 44, R. 1, C. P. C, 
and the result that follows is that after the 
_ order of rejection no appeal is pending, and 


45, Rule 7 

consequently an application under Sec. $ of 
the Limitation Act cannot be heard. SHAH- 
ZADI BEGAM vy. ALAK NATH. 585 
—__—Order 45, R. 7 and High Court Rules, 
Chapter XVII—Appesl to Privy Counci— 
Security deposited in Government Promissory 
Notes—Not endorsed in favour of Registrar— 
Whether to be accepted. 

Where the appellant deposited in the High 
Court Government Promissory Notes of as 
face value of Rs. 4,000 within the time fixed, 
by way of security for an appeal to the Privy 
Council but the notes were endorsed in favour 
of the Registrar one day after the expiry of the 
time allowed, held, that the notes should be ac- 
cepted as security furnished within the meaning 
of Or. 45, R. 7 C. P. C. Moreover the rules 
of the High Court in Chapter XVII do not say 
that Government securities should be endorsed 
in favour of the Registrar before they are 
handed over to him. SampaT KUMAR SINGHI 
v. G. R. PETERS. 276 
—— Order 45, R. 7 (as amended by Act 
XXVI of 1920) and Rule 9 of Privy Council 
Rules—Time for furnishing security and for 
depositing translation and printing cherges— 
Whether High Court con extend time beyond 
150 days from date of decree or order. 

Per Full Bench (NIAMATULLAH, J., dissent- 
ing):—Under the provisions of Or. 45, Rules 
7 C. P. C. (as amended by Act XXVI of 1920 
the High Court has no discretion to grant cx- 
tension of time for furnishing security and for 
depositing translation and printing charges be- 
yond the term of 150 days from the date of the 
decree or order to be appealed against. Rule 9 
of the Privy Council Rules was never framed 
with the idea of extending time beyond the 


the | limit fixed by the Indian Legislature, and the 


two sets of rules, one contained in Or. 45 C. P. 
C. and the other contained in the Privy Coun- 
cil Rules were meant only to supplement one 
another. Rule 9 refers to such other orders 
as may be necessary when there has been a 
final failure (i.e, when the applicant has failed 
to do the necessary acts before the expiration 
of the final statutory period, together with such 
further period (if any) as the court may have 
granted according to law) and when no ques- 
tion arises of granting more time. 

Per NiamMATULLAH, J.—If the applicant 
furnishes security and makes the deposit with- 
in the time laid down by Or. 45, R. 7 C. P. C. 
it is compulsory on the court to admit his 
appeal. If, however, he fails to do so, the 
power ^f the court given by Rule 9 of the 
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Privy Council Rules may yet be exercised in 
his favour if the ends of justice so require. 
The words “or make such further or other 
order” as the justice of the case requires, which 
occur in Rule 9, are comprehensive enough to 
include a power to condone delay or extend 
time as an alternative to the certificate being 
cancelled. Banapur Lan v. THe Hon’Bie 
JUDGES OF THE HicH COURT oF JUDICATURE 
AT ALLAHABAD, 207 


Order 46, R. 1—Object of. 

It is not the object of Or. 46, R. 1 of the 
Civil Procedure Code that subordinate courts 
should be enabled to relieve themselves of the 
necessity af deciding difficult questions arising 
before them and to make a reference to the 
High Court calling upon it to do what could 
have been done i the subordinate courts. 
Husarn BaxsH v. BRIGGEN SHAW. 1468 


— Order 47, R. 1—Error of lew—Can- 
not be ev it of review—"Error apparent on 
the face of the record”—Inter pretation of. 
No application for a review of judgment on 
the ground of an alleged error of law is main- 
tainable under Or. 47, R. 1. An error in law 
does not come under the words “error apparent 
on the face of the record” in Or. 47, R. 1, C. 
P. C. Bara Prasan v. BAL KRISHAN. 75 


——Schedule Il, Pere 1—Case referred to 
arbitration of three persons—Decision signed by 
them—Filed in court by one of them, made 
statement on osth—W betber decision amounted 
to ewerd. 

In a partition suit the parties made a state- 
ment in court to the effect that three persons 
named by them should decide the case and the 
case might be referred to them. ‘They further 
said that any out of the three gentlemen might 
come to court and state what was the decision 
arrived at by the three gentlemen to whom 
the case was referred. ‘This was done and ac- 
cordingly one of the three gentlemen appeared 
before the Subordinate Judge and made a state- 
ment on oath. He stated that he had consulted 
his co and had taken their signatures 
also on written judgment; beld, that the 
proceedings amounted to a reference to arbi- 
tration and the result was an award by the three 
gentlemen. Uprr SiIncH v. Ram LAKHAN 
SINGH. 149 
———Scehedule II, Para. 1—Suit for recovery 
of money on foot of promissory note executed 
by first defendant in favour of second defen- 
dent—Plaintiff an assignee of second defendant 
—Case referred to erbitration at the instance of 


1666 


CIVIL PROCEDURE CODE (V of 1908) 
—Schedule I, Para 20 

plaintiff and first defendant only—Awerd— 
When invalid. 

Where, in a suit for recovery of 2 sum on 
foot of a promissory note alleged to have been 
executed by the first defendant in favour of 
the second defendant, from whom the plaintiff 
took an assignment of his rights under the pro- 
mussory note, the relief claimed against second 
defendant was that in case first defendant be 
found to have made any payment to second 
defendant in respect of the promissory note, a 
decree be passed against second defendant, but 

tly at the instance of the plaintiff 
and the first defendant only, the court referred 
the case for decision to an arbitrator appointed 
by them without discharging the second 
defendant from the array of parties, beld, that 
the second defendant was not a pro forms 
defendant and was as much interested in meet- 
ing the defence of the first defendant as the 
plaintiff himself, because if first defendant’s 
plea prevailed, the second defendant would be 
exposed to a claim for damages by the plaint- 
iff, and therefore the reference was in contra- 
vention of Para. I of Sch. II of the Civil Pro- 
cedure Code, and the award based thereon was 
invalid. ABUDAR BEG v. NATHUMAL. 602 
———Schedule II, Paras. 12 end 14, and Limi- 
tation Act, Art. 158—Application under peru. 
12 or 14—Whether Art. 158 applies. 

An application under Para. 12 or 14, Sche- 
dule I, Civil Procedure Code praying for the 
modification or the remission of an award is 
not barred by the 10 days’ limitation prescribed 
in Art. 158, Limitation Act, which applies only 
to applications under Para. 15. Kriotr vV. 
Benar LAL. 519 
——Schedule II, Para. 20—Aweard—A ppli- 
cation under pera. 20—Conrt heving jurisdic- 
tion to order award to be filed—Test. 

In order to decide whether a court has juris- 
diction over the subject-matter of an award 
within the meaning of Schedule I Para. 20 C. 
P. C., it is nec to consider the reliefs 
granted by the award and to determine whether 
the court would have jurisdiction to try a re- 
gular suit between the parties in which the 
reliefs claimed were the reliefs granted by the 
award. 

Where an award made on a reference to arbi- 
tration without the intervention of 2 court 
declared that the respondents had a legal title 
to a half share in certain property and that they 
were entitled to retain their ownership until 
they had received certain sums of money from 
the appellant, a suit claiming the reliefs granted 
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by the award could under Section 16(d) C. P. 
C. only be instituted in a court within the 
local limits of whose jurisdiction the property 
was situated and such court alone would there- 
fore have jurisdiction to order the award to be 
filed. 

When the relief granted by the award is a 
declaration of proprietary title to certain im- 
movable property, the proviso to Section 16 C. 
P. C. is not applicable. UPENDRA Naru Basu 
-v. Her Lat. 741 
—— Schedule II, Para 21—Ap plication under 
para. 20—Requirements of Pare. 21 ful filled— 
Court should first order sward to be filed and 
then pass judgment. 

Where an application for the filing of an 
award in an arbitration without the interven- 
tion of the court is made under paragraph 20, 
Schedule Il, C. P. C. and the court is satisfied 
that the requirements of paragraph 21 have 
been fulfilled, the court should in the first tn- 
stance pass an order that the award be filed, 
and should then proceed to pronounce judg- 
ment according to the award. It is of impor- 
tance that two separate orders are passed, as 
the order of the court ordering an award to be 
filed is appealable under Sec. 104(1) (f) while 
the only ground that can be taken in an appeal 
from the decree upon the basis of the award 
is that the decree is in excess or not in accor- 
dance with the award. ABDUL Karm v. 
KALLAN. 40 
——Schedule III, R. 11 end Contract Act, 
Sections 23 and 24—Debtor covenants to pay 
on demand amount borrowed and pledges pro- 
perty for satisfaction of creditor—In virtue of 
Schedule III, R. 11 debtor incompetent to 
creste mortgage—Snit on basis of personal 
covenant to pay—Whether maintainable. 
~ Munameap KHALIL-UR-RAHMAN Y. 
MUZAMMILULLAH KHAN. 1522 
COMPAN Y—Articles of Association—Article 
fixing number of directors—When can be al- 
tered by a general meeting. 

Where Art. 98 of the articles of association 
of a company provided that “until otherwise 
determined by a general meeting, the number 
of directors shall not be less than five, nor 
more than nine,” and at an extraordinary gene- 
ral meeting of the share-holders it was resolved 
that the number of directors be increased to 
sixteen, beld, that the words “until otherwise 
determined by a general meeting” clearly imply 
that it was open to the share-holders to vary 
the number of directors mentioned in Art. 98 
without in any way necessitating an alteration 


COMPANY 

in the Article itself, and their action being in 
pursuance of Art. 98, Sec. 20 of the Compa- 
nies Act was inapplicable and no special reso- 


lution was necessary. Gur Prasap Kapoor v. 
RAMESHWAR PRASAD. 290 


Bosrd of Drrectors—Power to dismiss 
servants—W bhetber con delegate (by executing 
power of attorney) to one of themselves. 


Where at a meeting of the directors it was 
resolved that one of themselves be authorised 
by a power of attorney to be executed by 
two of the directors named in the resolution 
to dismiss servants of the company, beld, that 
the Board of directors could in this manner 
delegate their power to terminate the services of 
any of the company’s servants to one of them- 
selves acting as their agent. Gur PRASAD 
KAPooR v. RAMESHWAR PRASAD. 299 


Directo s—W hen liable to Company for 
time-barred debis—Burden of proof—Com pany 
to prove that debt was recoverable and direc- 
tors were negligent. 

In a svit by a Company against its directors 
a claim was made in regard to decrees which 
became time-barred during the period of their 
management, beld, that in order to debit the 
directors with the unrealised amounts of these 
decrees it was necessary for the Company to 
show that the amount in each case could have 
been recovered from the decretal debtors and 
that the failure to do this was due to the negli- 
gence of the directors. THE GUNTUR COTTON, 
JUTE AND Parer Mors Company, LIMITED, 
GUNTUR v. PYDAH VENKATACHALAPATI. 417 
Lien on shares for debts due to share- 
bolders—Shares pledged by Managing Director 
—When Company deemed to bave notice of 
transection. 

A company has a lien upon the shares of its 
members for debts owing by the members to 
itself. If, however, a member pledges his shares 
to some third party as security for a loan, and 
the company has notice of the transaction, 
the company loses its lien for all debts owing 
by that member to the company subsequent 
to the knowledge of the company of the tran- 
saction. 

Where the Managing Director, who had all 
powers exercisable by the Directors of the com- 
pany, himself personally pledged his shares, the 
company must be said to have had notice of the 
pledging of the shares. UNION INDIAN SUGAR 
Mitxis Co., Ltp.—In the matter of. 1322 
———Shares—Classes of and rights attache! 
fo them—Scope of memorandum and articles 
of association—Memorandum gives power to 
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COMPANIES ACT (VII of 1913 )—Sec. 22 
issue preference shares as pert of original capital 
—Articles of associstion silent—W betber Com- 
parry entitled to issue preference sheres. 


While the memorandum must state the 
amount of capital, divided into shares of a 
certain fixed amount, provision as to the cha- 
racter of the shares and rights to be attached 
to them is more properly made by the articles 
of association, which may be altered from time 
to time by special resolution of the Company. 
If equality of the share-holders is expressly 
provided in the memorandum, that cannot be 
modified by the articles of association. If no- 
thing is said in the memorandum, the articles 
of association may provide for the.issue of the 
authorised capital in the form of preference 
shares; if the articles do not so provide, or do 
provide for equality inter socios, the power to 
issue preference shares may be obtained by 
alteration of the articles. If the memorandum 
prescribes the classes of shares into which the 
capital is to be divided and the rights to be 
attached to such shares respectively, the Com- 
pany has no power to alter that provision by 
special resolution. 

Where the memorandum gives the Company 
power to issue infer alia preference shares as 
part of the original capital, and in the articles 
of association there is no express provision for 
preference shares as part of the original capital. 
but there is such express provision as regards 
any future issue of new shares, beld, that in 
the absence of any restriction in the articles of 
association the Company is entitled to exercise 
the powers expressly conferred on it by the 
memorandum and to issue part of the original 
capital as preference shares. ALEXANDER 
Ewan CAMPBELL v. THOMAS ERNEST ROFE 

405 


COMPANIES ACT (VII of 1913), Sec. 22 
—Sheres pledged after liquidation end without 
permission of couri—W ben trensaction vold. 


Inasmuch as the pledging transaction was 
carried out by the Managing Director after the 
company went into liquidation, and without 
the permission of the court, Section 22 of the 
Companies Act applied and the transaction was 
thus rendered void. Union INDIAN SUGAR 
Maurs Co., Lrp.—In the matter of. 1322 


———Sec. 105—In consideration of a person 
taking shares the company agreed to place all 
orders through him and to allow commisston 
on old orders—Whether agreement illegal—sSec. 
156—Person becomes share-bolder tinder agree- 
ment which was illegal under Sec. 105—Com- 
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COMPANIES ACT (VUO of 1913)— 
Sec. 160 

peny wonnd up—Whetber liability in respect 
of sheres was absolute. 

One R applied for certain shares in the res- 
pondent company and in consideration thereof 
the company entered into an agreement with 
him which provided that all orders for materials 
required by the company would be placed 
through R and agreeing further to allow R 
10% commission on certain orders which had 
already been placed. The company failed to 
carry out this agreement, and on a claim for 
damages by R in the winding-up proceedings, 
the High Court held that the agreement was 
illegal ae in contravention of Section 105 
of the Indian Companies Act. Thereupon the 
appellants (R’s executors) applied for the re- 
moval of their names from the list of contri- 
butories with regard to the shares purchased, 
and praying further for the refund of the sum 
paid as application and allotment moneys. Held, 
that the contract about the supply of materials 
did not contravene the provisions of Sec. 105 
of the Indian Companies Act, but even assum- 
ing that the erroneous decision of the High 
Court on the point operated as res judicata in 
favour of the appellants, they cannot succeed. 
Whatever may have been the rights and liabili- 
ties of R before the winding-up intervened, 
the position’ was altered by d: happening of 
that event. His name had been entered on 
the register of shareholders as the holder of the 
shares in question with his full knowledge and 
assent. On the winding-up under Sec. 156 of 
the Indian Companies Act, his liability in res- 
en of the shares was absolute and arose ex 
ege and not ex contractu. HANSRAJ GUPTA 
v. THE OFFICIAL LIQUIDATORS OF THE DEHRA 
Dun-Mussoornig Erecruc Tramway Co., 
LTD. 175 
— Sc. 156—Person becomes shere-bolder 
under agreement which was illegal under Sec. 
105—Compeny wound «p—Whetber liability 
in respect of shares was absolute. 

HANSRAJ GUPTA v. THE OFFICIAL LIQUIDA- 
TORS OF THE DeHRA Dun-Mussoorm 
ELECTRIC Tramway Co., LTD. `~ 175 
—— Sec. 160—One brother in such family 
purchases shares in s Compsny—Unpaid calls 
—W kether debtors share or bis sows share in 
the family property Hable to pay the debt. 

One J, 2 member of 2 joint Hindu family, 
consisting of himself, his own son and his bro- 
thers and nephews, signed the Memorandum 
of Association of 2 Company as promoter and 
made himself liable for certain shares in the 
Company. The company ‘went into liquiéa- 


COMPANIES ACT (VII of 1913)— 
Sec. 186 

tion, and J having died, the official liquidator 
applied to have the name of J’s son placed on 
the list of contributories under Section 160 of 
the Companies Act. Held, that the liability 
of J’s son “in due course of administration” as 
the legal representative of J was only to the 
extent of the separate or self-acquired property 
of J (which did not merge in the joint family 
estate) in the hands of j’s son, and the share 
of J or of P’s son in the family property was 
„not liable to pay the debt. U. P. Om Murs 


Co., Lrp. (IN LIQUDATION) v. JAMNA 
PRASHAD. 1401 
Sec. 186—Scope of—M dye’ — 





Mesning of—Crestes no new righfs—Only 
brovides summary procedme for enforcing 
existing liabilities. 

Section 186 of the Indian Companies Act 
does not create any new rights. It only pro- 
vides special procedure for obtaining payment 
of moneys due from a contributory; it does not 
purport to create 2 foundation upon which to 
base a claim for payment. Further the power 
of the court to order payment is discretionary. 
It can only be exercised in regard to cases 
where money claimed can be recovered in a 
suit by the company. It can only be used for 
enforcing existing liabilities. HANSRAJ GUPTA 
v. THE OFFICIAL LIQUIDATORS OF THE DEHRA 
Dun-Mussoorrg Errecric Tramway Co., 
LTD. 175 
—— Sec. 196—A pplication of official liqui- 
dator tnder—Frend alleged—Prima facie case 
against nemed person to be made out—Charge 
need not be specified with particularity neces- 
sary in criminal charge—Rights of person 
charged, 

While the court must consider judicially the 
application of the official liquidator under Sec. 
196 of the Indian Companies Act and only 
pass an order on being satisfied that there is 
reasonable ground for the allegation of fraud 
upon facts stated in the application, there is 
no necessity to specify the charge of fraud 
with the same particularity as would be neces- 
sary in a criminal charge under the Indiin 
Penal Code. Justice demands that the person 
against whom there is an allegation of fraud 
Loa be clearly named and some facts stated 
in the application itself to show that a prima 
facie case exists against that person. Once the 
official liquidator has made out a prima facie 
case of fraud against an officer, the examination 
is not to be confined to the particular fraud 
mentioned in the application. ‘The only objec- 
ti6n which an officer of the Company can make 


CONTRACT 
to an order of the court passed ex parte against 


him for his public examination is one of juris- 
diction. He is not entitled at that stage to 
endeavour to show that the charge of fraud 
is incorrect. THE INDIAN STATES BANK LTD. 
(IN LiguaTION)—dn the matter of. 229 
Sec. 235—Compeny in liqnidation— 
Misfeasence _ proceedings—Limutation—W be- 
ther winding-up order gives fresh start of 
limitation. 

Where the official liquidator of a Company 
in liquidation made an application under Sec. 
235, Companies Act, against the Managing 
agents of the Company charging them with act, 
of misfeasance, beld, that the winding-up order 
does not give a fresh start to a liquidator, con- 
tributory or creditor for the purposes of limita- 
tion, and the relevant article of Limitation 
Act which would be appropriate according to 
the relief sought would be applicable as if it 
were a suit brought for seeking the same relicf 
on behalf of the Company. Smam Lat v. 
U. P. Om Murs Lrp. (IN LIQUIDATION). 

1203 


—— Secs. 235 and 280—Company—Liqui- 
dation—Oficial receiver files misfessance sum- 
mons against a director—Not bound to give 
security for costs—‘Misfeasance proceeding” 
not amounting to “a suit or other legal pro- 
ceeding”. 

A ‘misfeasance proceeding’ is merely an exa- 
mination by the court into the conduct of an 
officer of the company and as a result of that 
examination the court may order the officer 
to restore the money or the property of the 
company, as the court may think just. Such 
proceeding cannot be said in any way to be a 
“suit or other legal proceeding” within the 
meaning of Sec. 280 of the Indian Companies 
Act. Where an official liquidator files a mis- 
feasance summons under Sec. 235 of the Com- 
panies Act against a director, the court has no 
power under Sec. 280 to require the liquidator 
to give security for the costs of the director. 
THE OFFICIAL LIQUIDATOR v. LIAQAT HUSAIN. 

199 
CONTRACT—Damages — Judgment—debtor 
peys decreta} amount—Amotnt not certified 
under Or. 21, R. 2—Decree-holder executes 
decree—]udement-debtor’s objection dismissed 
—Suit for demages on these facts—Whether 
maintainable—Contract Act, Sec. 73 and Chil 
Procedure Code, Or. 21, R. 2. 


If a debtor pays his creditor some portion of 
the amount which is due, that payment cannot 
amount to consideration. ‘The mere fact that 


1669 





CONTRACT 
the Code of Civil Procedure casts upon the 
decree-holder a duty of certifying any such 
payment would not amount to consideration 
for the mere receipt of money which is due. 
Judgment-debtor having paid only a portion 
of the decretal amount, decree-holder exe- 
cuted his decree for the balance by arrest of 
the judgment-debtor. The judgment-debtor 
objected on the ground that the balance had 
been paid but as there was no amount certified 
as paid under Or. XXI, R. 2 of the Civil Pro- 
cedure Code, the objection was dismissed. He 
then filed an action for damages for breach of 
contract alleging that he had paid the amount 
due prior to the execution proceedings, that it 
was the duty of the decree-holder to certify 
the amount and that the damage which he 
suffered was the amount which he had already 
paid to the decree-holder. Held, that there was 
no cause of action for damages for breach of 
contract. Karo Bux v. Desi. 670 


Letters constituting contract contem- 
plate execution of e formal document—W he- 
ther a condition or term of the bergain—Ovnes- 

ation of construction, 


If the documents or letters relied on as cons- 
tituting a contract contemplate the execution 
of a further contract between the parties, it is 
2 question of construction whether the execu- 
tion of the further contract is a condition or 
term of the bargain or whether it is a mer 
expression of the desire of the parties as to the 
manner in which the transaction already agreed 
to will in fact go through. In the former case 
there is no enforceable contract either because 
the condition’ is unfulfilled or because the law 
does not recognise a contract to enter into a 
contract. In the latter case there is a binding 
contract and the reference to the more formal 
document may be ignored. CURRMBHOY AND 
ComMPANY, Liworep v. L. A. CREET. 611 


Material alteration in document after 
execution without other pertys consent— 
When document rendered void. 


A material alteration in a document by a 
party to it after its execution without the 
consent of the other party renders it void, 
provided, of course, that the altered instrument 
is the foundation of the plaintiff’s claim and 
the source of the defendant's obligation or 
liability. Msr. Gomt v. MEGHRAJ SINGH. 

907 


Party to a contract—W bether cen cons- 
titute himself a trustee for a third perty—Of 
s right under the contract. 
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CONTRACT 

A party to a contract can constitute himself 
a trustee for a~third of a right ‘under 
the contract and thus confer such rights en- 
forceable in equity on the third party. The 
trustee then can take steps to enforce perform- 
ance to the beneficiary by the other contracting 
party as in the case of other equitable rights. 
The action should be in the name of the trustee; 
if, however, he refuses to sue, the beneficiary 
can sue, joining the trustee as 2 defendant. The 
intention to constitute the trust must be affir- 
matively proved. j 

Where under an automobile insurance policy 
the Company agreed to indemnify the insured 
against loss from the liability imposed by law 
upon the insured for damages on account of 
bodily injuries suffered by any person as a result 
oí the maintenance of the automobile; and by 
the final claus the foregoing indemnity was 
available to any person or persons while riding 
in or legally operating the automobile for pri- 
vate or pleasure purposes, with the ission 
o he aadel, hae e aal claas of ie 
policy gave no enforceable right to anyone. 
It constituted merely a promissory representa- 
tion or statement of an intention on the part 
of the insurers not binding in law or equity. 

A contract can only arise if there is the 
snimus contrabendi between the parties. ALICE 
MARIE VANDEPITTE v. THE PREFERRED Atci- 
DENT INSURANCE COMPANY OF New Yorr. 

373 
— k of goods—Time being essence of 
contract—Goods did not arrive within stipulat- 
ed period—Purchaser refused to accept goods 
end sought instructions from seller regerding 
their disposalk—Whether purchaser’s action 
justified. , 

Where the purchaser refused to accept the 
goods which did not arrive within the stipulated 
period, time being of the essence of the con- 
tract, and treated the contract as cancelled, 
and intimated to the seller that be would keep 
the goods on behalf of the seller to be disposed 
of in any way that the seller desired, and the 
seller did not give any direction; and after 
waiting for nine months the purchaser sold 
the goods and remitted the net sale proceeds 
to the seller, beld, that the action of the pur- 
chaser was not unreasonable and the seller could 
not recover the loss on the contract from the 
purchaser. Held, further that tbe seller hav- 
ing brought a suit based on a contract for the 
a (the terms of which he failed to 
carry out), the suit could not in second appeal 
be changed round to a suit for damages for whe 


CONTRACT 


alleged wrongful action of the purchaser. 
BAIJNATH PrasaD v. JOHAR CHAND MANGI 
LAL. 1000 


Term of—Disputes to be decided by 
specially constituted tribunal—Whether eward 
condition precedent to right of action. 

It is not essential in order to exclude a right 
of action at law that the contract should in 
terms prescribe that the award’of the specially 
constituted tribunal, which is set up to decide 
disputes arising with respect to specified mat- 
" ters, shall be a condition precedent of any legal 
proceedings. 

* Where 2 sweepstake was organised and con- 
trolled by a racing club, and the ticket, which 
embodied the contract, expressly required the 
purchaser, as a condition of the sale to him of 
his ticket, to accept as final the decision of 
the stewards of the club on an¥ dispute arisin 

with respect to any matters connected wi 

the drawing of the sweepstake or the awarding 
of the prizes, þeld, on a suit by the purchaser 
of a ticket for a declaration that his was the 
first prize ticket and for an order for payment 
to him of the amount of the first prize, that 
in the absence of a decision in his favour by 
the stewards of the club (which was a condi- 
tion precedent of his right to sue) he had no 
right of action at ARTHUR ANDREW 
CIPRIANI v. MACDONALD BURNETT. 411 


Trade Association—Provision in Articles 
of Association making arbitration condition 
precedent to any suit—Articles declared law- 
ful by statute—Contract for purchase or sale 
of cotton for forward delivery placed by non- 
member with member—Suit by member of 
Association against non-member—W bether ar- 
bitiation clause binding on non-member—Order 
“subject to the Rules and Regulations of the 
Association’—Meaning of—Bombay Cotton 
Contracts Act (XIV of 1922), Sec. 4. 


By Section 4 of the Bombay Cotton Con- 
tracts Act the constitution and administrative 
machinery set out in the Articles of Associa- 
tion of the East India Cotton Association arc 
declared to be lawful. Article 96 of the 
Articles of Association provides that any dif- 
ference arising between members or between 
members and non-members touching or in con- 
nection with the cotton trade or any transaction 
therein, shall be referred to arbitration and the 
holding of such an arbitration and the obtain- 
ing of an award thereunder shall be a condition 
precedent to the right of any member or non- 
member to commence legal proceedings. 








CONTRACT ACT (IX of 1872)—Sec. 23 


declare that the constitution and administrative 
machinery set out in the Articles are not un- 
lawful, and does not alter the character of the 
Articles as a domestic contract among the 
members of the Association and does not make 
Article 96 binding on non-members. Accord- 
ingly in a suit by certain members of the 
Association against non-members for recovery 
of balance due`in respect of a series of transac- 
tions in cotton carried out by the plaintiffs 
as commission agents of the defendants, re- 
ference to arbitration was not a condition 
precedent to the institution of the suit, and 
the words in the defendants’ order that it was 
to be “subject to the Rules and Regulations 
of the East India Association” must be taken 
to refer to the published by-laws made for the 
regulation and control of cotton transactions, 
which the Act makes binding on non-members, 
and cannot be taken to refer also to the Articles 
of Association. RADHAKISSON GOPIKISSON, A 
FIRM (NOW REPRESENTED BY JUTHALAL 
MOTLAL), RECEIVER v. BALMUKUND RAM- 
CHANDRA, A FIRM. : 605 


CONTRACT ACT (LX of 1872), Secs. 
2(d) and 25—Mortgege executed by an adult 
—Part of consideration being payment by 
mortgagee to creditor who bead advanced 
money to mortgagor during bis infency— 
Whether consideration valid. 

Where in a mortgage executed by an adult 
part of the consideration was the payment by 
the mortgagee to a creditor of the mortgagor 
who had advanced money during the mort- 
gagor’s infancy, beld, in a suit by the son of 
the mortgagor challenging the mortgage, that 
the payment by the mortgagee to the creditor 
was a valid consideration. BANxEY LAL v. 
Ram PIARL 1399 


—— Sec. 23—Agreement—One of the ob- 
jects—To delay execution of decree of court 
—Whether contrary to public policy. 


An agreement which has for its object the 
delay of the execution of the decrees of the 
courts, whether that is the sole object of the 
agreement or not, is contrary to public policy 
within the meaning of Sec. 23 of the Contract 
Act. 


Where A, who was about to embark on a 
litigation, entered into an agreement with B 
in virtue of which the parties were to bear the 
expenses of the litigation half and half and in 
the event of success the decretal amount was 
to be divided half and half, and the agreement 


© Held, that Section 4 does no more than to|had also as its object the delay of the execution 


210 


1671 


CONTRACT ACT (IX of 1872)—Sec, 23 


of a decree which was passed against B; beld, 
that B’s object in part was to y execution 
of a decree against him and an agreement which 
has such an object is against public policy. 
Held, further, t the transaction being spe- 
culative, the joint family property was not 
liable for such action of B. Nawnp KISHORE 
v. Kony Benar Lat. 85 


— ecs. 23 end 24 end Civil Procedure 
Code, Scb. HI, R. 11—Debtor covenants to pey 
on demand amount borrowed and pledges pro- 
perty for satisfaction of creditor—tIn virtue of 
Sch. III, R. 11 debtor incompetent to create 
mort gage—Suit on basis of personal covenant 
to pey—Whetber maintainable. 

Where the material portion of the deed on 
the basis of which the creditor sued for a simple 
money decree ran as follows:—‘I covenant that 
I shall pay on demand the said amount without 
interest to the said NS and for the satisfaction 
of the. said creditor I pledge and hypothecate 
the property specified below”; and in virtue 
of the provisions of Schedule I, R. 11 C.P.C. 
the debtor was incompetent to create a mort- 
gage without the permission of the Collector. 
Held, that the terms of the deed showed that 
there were two separate contracts which could 
be separated, and the creditor was therefore 
entitled to maintain the suit on the basis of the 
personal covenant to pay in the first part of 
the deed. 


Per NIAMATULLAH, J.—If 2 judgment-debtor 
alienates, without the permission of the Collec- 
tor, his immovable property in respect of which 
the latter can exercise or perform the powers 
and duties conferred and imposed on him by 
Paras. 1 to 10 of the Third Sch. of the Civil 
Procedure Code, such transfer will be no trans- 
fer in law; but any agreement to pay money 
recoverable from his and other property. 
movable or immovable, is unaffected by the 
partial disability imposed by Para 11. Such 
agreement is enforceable in law and is as valid 
as any other contract. MUHAMMAD KHALIL- 
UR-RAHMAN KHAN v. MuHAMMAD Muzam- 
MILULLAH KHAN. 1322 


———Secs. 24 and 23 and Civil Proceduri 
Code, Sch. II, R. 11—Debtor covenants to 
pey on demand emount borrowed and pledges 
property for satisfaction of creditor—In virtue 
of Sch. III, R. 11 debtor incompetent to create 
mort gage—Suit on basis of personal covenant 
to pay—Whether maintainable. 


MUHAMMAD Krratm-ur-RAHMAN KHAN 
v. MUZAMAMOLULLAH KHAN. 
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CONTRACT ACT (IX of 1872)—Sec. 73 


——Sec. 25 end Limitation Act, Art. 106— 
Pertnership—Dissolution of —Pariners agree to 
an account between themselves after expiry of 
limitation prescribed by Art. 106—Whether 
settlement for consideration. 

It is open to the partners of a dissolved part- 
nership to come together and agree to an 
account between themselves and make mutual 
promises to abide by such settlement, notwith- 
standing the fact that the period of limitation 
prescribed under Art. 106 for a suit for ren- 
dention of accounts has expired. There is ° 
ample consideration in such a case for the pro- 
mise given by each partner in the mutual. 
promises made by the other partners, and a suit 
by a partner in respect of the amount due 
under the settlement is maintainable. R. S. 
Roca Ram v. FAIZULLAH KHAN. 545 


— Sec. 65—W ben agreement ‘discovered to 
be void’—Date of agreement. 

In the absence of special circumstances, the 
time at which an agreement is discovered to be 
vaid within the meaning of Section 65 of the 
Indian Contract Act is the date of the agree- 
ment. Hansray Gurra v. THe OFFICIAL 
LIQUIDATORS OF THE DEHRA DUN-MUSSOORIE 
Exrectric Tramway Co., LID. 175 


——Sec. 73—Gonsignment—Shortege dis- 
covered at destination—Plaintiff refused to take 
delivery—Suit for demages—Reilway Com- 
pany—Extent of liability of. 

When a consignment of 200 bundles of steel 
rods reached its destination plaintiff refused to 
take delivery on the ground that 9 out of the 
200 bundles had been changed and did not 
bear the marks which were on the invoices of 
the shippers from Europe. The railway com- 
pany asked the plaintiffs to remove 191 bundles 
at an early date and then submit their claim for 
the rejected 9 bundles. ‘The plaintiffs however 
refused the offer and then brought the present 
suit for damages on the total value of the 
200 bundles. Held, that having once refused 
the company’s offer, the plaintiffs were not en- 
titled to claim any damages in regard to the 
191 bundles. The plaintiffs however refused 
the offer and then brought return of these 191 
bundles and damages for 9 bundles only. 
THe SECRETARY OF STATE FoR INDIA IN 
Counc vy. RacHuspar Daya Basu RAM. 

1360 


———Sec. 73—Judgment-debtor pays decre- 
tal amount—Amount not certified under Or. 
21, R. 2—Decree-bolder executes decree— 
Judgment-debtor’s objection dismissed —Snit 


1522 |for demage:—Whether maintainable. 


CONTRACT ACT (IX of 1872)—Sec. 73 
Karm Bux v. DEBL 670 


— Sec. 73—Sale-deed and deed of security 
—Executed by vendor—Vendor agreeing to 
pay damages if title defective—Third person 
found entitled to portion of property sold— 
Suit by third party—Compromised by vendee 
on payment of certain amount—Vendee en- 
titled to be compensated by vendor for loss of 
capital and interest, 


A executed a sale-deed of zamindari pro- 
perty to B. On the same date A executed a 
- deed of security in favour of B agreeing that 
if A was held not to be absolute proprietor of 
the property sold, or if any defect in title was 
found in the property sold, then A would be 
liable for “loss and damages” (nuksan wo 
barja) incurred by B. Eventually one S, who 
was found to be entitled to 1|3rd of the pro- 
perty sold, sued A and B. B compromised the 
case by paying Rs. 3,000 and then sued A for 
the amount with interest. Held, that in view 
of the provisions of Sec. 73 of the Contract 
Act, the words “‘loss and damages” do include 
interest on the sum which B had to pay. No 
distinction could be drawn between the loss of 
possession of the property and the payment of 
a further sum arising from the defect of title 
of the vendor. B was entitled to compensation 
for the loss of capital as well as that of interest. 
TRIPATHI BISHAMBHAR NATH TEWARI 3. 
Jac Prasan Ral. 963 
———Sec. 74—Compromise decree—Contain- 
ing stipulation by way of penalty—Whether 
execution court can interfere. 

Section 74 of the-Contract Act applies to a 
compromise decree and it is open to a court 
executing such decree to interfere with a sti- 
pulation by way of penalty contained in the 
compromise. MoHI-uDDIN v. KasHmiro Bint. 

132 


COPYRIGHT ACT (I of 1914), Section 
2(1), Proviso 4—Scope and h o Ea of 
—Pyblication of unauthorized edition of « 
poets poems by borrowing two poems ont of 
each of his many works—Infringement of copy- 
right—What constitutes—Demages. 

Where four poems out of three works of the 
plaintiff were borrowed in extenso by the de- 
fendants and they did not borrow more than 
two poems from each of the works, beld, that 
inasmuch as the defendants in their book pub- 
lished four passages from the works of the same 
author they could not claim the protection of 
Section (2) (1) proviso 4 of Copyright 
Act under which not more than two of such 
pgssages from works by the same author can 


CO-SHARER 

be published by the same publisher within five 
years. The proviso is not intended to protect 
2 man who brings out an unauthorized edition 
of a poet’s poems by taking out two poems out 
of each of the many works published by him 
separately. THe EDUCATIONAL Boon Depot 
v. RABINDRA NATH TAGORE. 791 


—— Sch, I, Sec. 2—Action for breach of 
copyright—Intrinsic evidence of copying 
afforded by comparison of two works—When 
sufficient to displace direct evidence that there 
was no copying. 

In an action for breach of copyright the 
plaintiff relied upon the intrinsic evidence to 
be derived from a comparison of the two works; 
and she argued that when you compared the 
one work with the other you would find that 
there was such an accumulation of similarities, 
of like omissions, of plan, of phrases, of mis- 
takes, that the inference was irresistible that the 
defendant did in fact have her work before him 
before he composed his work. Held, that in 
the case of two literary works intrinsic evidence 
of that kind may be sufficient to establish a 
case of copying, even if the direct evidence is 
all the other way and appears to be evidence 
that can be accepted; but such evidence must 
be of the most cogent force before it can be 
accepted as against the oath of respectable and 
responsible people whose evidence otherwise 
would be believed by the Court. FLORENCE 
A. Deexs vy. H. G. WELLS. 393 


CO-SHARER—Joint lend—Cattle-shed and 
enclosure in exclusive possession of a co-sberer 
— Additions to cattle-sbed—When other co- 
sherers entitled to relief of demolition. 

Where a co-sharer in an agricultural village 
is in exclusive possession of an old cattle-shed 
and enclosure for cattle on joint land, and 
within that enclosure there has been an addition 
to the cattle-shed, the addition also being used 
for cattle, and there is no finding that he built 
on land in excess of what would come to him 
on partition, the other co-sharers are not en- 
titled to any relief of demolition. MAKHAN 
LAL v. SUJAN. 510 
Property beld as tenants-in-common— 
Co-sharer excluded from sepia of bis shere 
—Entitled to sne for use occnpation of bis 
share—Suit for pertition—When necessary. 

A co-sharer who is ousted and excluded from 
the enjoyment of his share in the property held 
by him and others as tenants-in-common is 
entitled to maintain a suit for use and occupa- 
tion of his share from which he has been ex- 
cluded by other co-sharers. 
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COURT FEES ACT, (VII of 1870)— 
Sec. 53 


If two co-sharers own a house and one of 
them realizes its entire rent, there is no reason 
why the one realizing the rent should not be 
compelled to pay the share of the other without 
a partition being effected. 

Where different co-sharers have without force 
or fraud been in peaceful and exclusive posses- 
sion of different portions of joint properties for 
a time sufficient to raise the inference that their 
Separate possessions originated in some mutual 
understanding, that arrangement cannot be dis- 
turbed either by a suit for joint possession or 
one for compensation for use and occupation. 
In such a case the only remedy left would be 
a suit for partition. MUHAMMAD ABDUL JALIL 
Kuan v. MuHaAm™MaAD ABDUS SALAM KHAN. 

886 


COURT FEES ACT, (VO of 1870)— 
Section 5 end Rule 11, Chapter II of the High 
Court Rules—Taxing officer's decision must be 
on the merits—Deficiency in conrt-fee not 
made good in terms of Stemp Reporter's report 
—No order of taxing officer on the merits— 
ff tied put uP before Court for dismissal— 
Whether High Court empowered to consider 
question of cowrt-fee. 

Section $ of the Court Fees Act contemplates 
a decision of the Taxing Officer on the merits 
of the question. Where the Taxing Officer 
declines to entertain the question and to decide 
it, his order cannot be considered to be one 
under Sec. 5, so as to operate as a bar to the 
question of court-fee being considered by the 
Court at the when the question is whether 
the appeal should be dismissed for non-payment 
of court-fee in terms of the Stamp Reporter’s 
report. AspuL Samsp KHAN v. ANJUMAN 
ISLAMIA, GORAKHPUR. - 1337 
—— Sections 7 (v) (d) and 7 (v) (b)—Sult 
for possession of fractional shares of 
kbatas—Court-fee peysble on merket-value of 
fractional shares. 

In a suit for possession of fractional shares 
of certain khewat khatas of zamindari land, 
the fractional shares not being recorded as sepa- 
rately assessed with revenue, the court-fee is 
payable on the market-value of the fractional 
shares under Section 7(v) (d), Court-Fees Act, 
because the fractional shares of khewat khatas 
are parts of an estate (mahal), but are not 
“definite shares” of the estate and are not re- 
corded as separately assessed with revenue. By 
notification No. 1231 dated October 11, 1923 
issued by the Local Government of the United 
Provinces under Section 35, Court-Fees Act, 
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COURT FEES ACT, (VO of 1870)— 
Schedule I, Art. t7 (I) 

the Government of India notification of 1889, 
under which the court-fee in a case of this sort 
could be computed on five times the propor- 
tionate revenue, has been cancelled. The result 
is that the provisions of the Act itself must now 
be strictly followed. 

Where the suit is for possession of an entire 
khewat khata the court-fee would be payable ad 
valorem under Section 7 (v) (b) upon five times 
the revenue assessed upon the khata, because 2 
khewat khata is a part of an estate and it # re- 
corded as separately assessed with revenue. ` 

A khewat khata is not an ‘estate’ within the 
meaning of Section 7 (v), nor is it a ‘definite’ 
share’ of an estate. HALMAN v. MEDIA. 

398 


——Schedule II, Art. 17 (i) end Sec. 7 

tv) (c)—Pleint—Relief—"On account of the 
ae that decree in certain suit is ineffectual, it 
mey be declared that plaintiff is ownsr’— 
Coxrt-fee payable on two declerstions—No 
consequential relief prayed for. 

Where a court-fee of Rs. 10 was paid on the 
original plaint which prayed for a relief that 
it may be declared that the plaintiff was the 
owner in ion of the property in suit, and 
the amended prayer read as follows:—“On ac- 
count of the fact that the decree in suit . is 
according to law null and void, illegal and in- 
effectual, it may be declared etc., .” beld, 
that the effect of the amendment was to add 
to the relief originally prayed a prayer for a fur. 
step declaration Gat ieee was 
ineffectual against the plaintiff, for which he 
must pay a further court-fee of Rs. 10. Lax- 
sx NARAIN Rat v. De Narain Rar 311 
——Schedule I, Art. 17 (#i)—Sudt for dec- 
leration that a deed of gift in favour of defen- 
dent is illegal and pale Uhl esi No pay- 


Where the suit is for a declaration that a 
deed of gift executed by a certain person in 
favour of the defendant is illegal and ineffec- 
tual as against the plaintiff and that the defen- 
dant has no right to interfere with the posses- 
sion of the plaintiff, and the plaintiff paid a 
court-fee of Rs. 20 (as the relief involved two 
declarations) on the plaint, on the memoran- 
dum of appeal in the lower appellate court and 
on the memorandum of appeal in the High 
Court, beld, that the plaintiff claimed no more 
than a declaration and sufficient court-fee was 
paid by him in all the three courts. ABDUL 
SAMAD KHAN v. ANJUMAN ISLAMIA, GORAKH- 
PUR. 1537 


kbewat | able 


COURT FEES ACT, (VII of 1870)— 
Schedule I, Art. 17 (0) 
——Schedule I, Art. 17 (i#1)—Suit for dec- 
Io ation that previous decree not binding spon 
plaintiff—Court-fee payable. 


Where the plaintiff merely asked for a dec- 
laration that the previous decree was not in any 
way binding upon him and was altogether void 
and ineffectual, eld, that his suit was one for 
obtaining a declaratory decree only and fell un- 
der Art. 17 (iii) of the Second Schedule of the 
Court fees Act and the court-fee of Rs. 10 paid 
by him was sufficient. Sar KRISHNA CHANDRA 
v. MAHABIR PRASAD. 673 


CRIMINAL PROCEDURE CODE (V of 
1898), Sections 16 end 15—Two magistrates 
formed quorum—T rial commenced before three 
Magistrates—One not present throngbont— 
Two who were present throughout lna 
judgmeni—Legality of trial. 


Under Section 15 C. P. C. the Local Gov- 
ernment directed three Magistrates at Jaunpur 
to constitute a Bench, and according to the 
rules framed under Section 16 Cr. P. C. two 
Magistrates formed a quorum and the same two 
magistrates must hear a particular case from 
start to finish and sign the judgment. Where 
therefore the trial commenced before all the 
three magistrates but at some of the subsequent 
hearings one of the magistrates was not pre 
sent, but the other two magistrates were pre- 
sent at all the hearings and it was these two 
magistrates who delivered the judgment, the 
trial was legal. MATHURA v. EMPEROR. 547 
——Section 109—Proceedings under-—Ma- 
gistrate refusing to demand security—When 
High Court should not reverse order—Provi- 
sion merely preventive. 

If a magistrate is satisfied that the circums- 
tances in which a person who is brought before 
hin under Section 109 Cr. P. C. was found 
were not suspicious and that there was no need 
for him to call upon that person to provide 
security, it is not the part of the High Court 
to reverse his order and to demand security a 
year later on the ground that the circumstances 
had been suspicious. Section 109 of the Code 
is one of the preventive sections and it must 
be rarely, if ever, that 2 High Court will feel 
called upon to reverse an order of a magistrate 
refusing to demand security. EMPEROR VY. 
GAYAN SINGH. 1201 
———Section 109, Cl. (4)—‘Conceal bis pre- 
sence —Meaning of—Son of a beggar imper- 
sonating a Mabaraj Kumar—Whether can be 
said to conceal bis presence. 


CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 110 


Per KENDALL, J.—In order to attract the 
provisions of Cl. (a) of Section 109 Criminal 
Procedure Code it is necessary to show that the 
person concerned was concealing his own pre- 
sence for the purpose of committing the offence 
—in other words, that the act which was to 
help him to commit the offence was the con- 
cealment of his own presence or identity and 
not the impersonation of another. 

Where the applicant, who was actually the 
son of a blind beggar, represented to a Raja 
that he was a Maharaj Kumar of a certain state, 
a person of influence who would be able to help 
the Raja to make a rich marriage and to arrange 
for loans at low rates of interest etc., and the 
applicant was pretending to be an influential 
person in order to be able to cheat by persona- 
tion, beld, (by majority, SuLaman, C. J. dis- 
senting), that the criminality of assuming the 
identity of the Maharaj Kumar was not a cri- 
minality that was contemplated by Section 109 
(a) of the Criminal Procedure Code. Kasni 
NATH SINGH v. EMPEROR. 1601 
— Section 110—Accused guilty of subs- 
tentive offence under Penal Code—Whetber can 
be proceeded against, under this section—Accus- 
ed called upon to furmsb security for being 
member of—Revolutionary party—Nature of 
evidence necessery—Cry ptic correspondence end 
possession of revolutionary Hterature-—Admis- 
sibility and evidentiary valne of. 

The mere fact that there may be some reason 
to suppose that the accused have committed 
some substantive offence under the Penal Code 
is no obstacle for the institution of proceedings 
under Section 110 of the Criminal Procedure 
Code. 

Those, who have been called on to provide 
security and have failed to do so, and have 
been confined in jail in consequence, are not 
to be kept in solitary confinement unless they 
have become liable to it for some infringement 
of the jail rules. 

The mere possession of revolutionary litera- 
ture, or pictures, and four old leaden bullets, 
or the passing of cryptic correspondence, are 
by no means sufficient to show that the accused 
entertained revolutionary ideas and\was prepar- 
ing himself for revolutionary crime. Such 
evidence is nothing more than suspicion. So 
also, association with strangers, unless the latter 
are proved to be revolutionaries, and not merely 
suspected to be so, is mere suspicion and it can- 
not be inferred that the accused associated with 
revolutionaries. SUNDAR LAL v. EMPEROR. 

777 
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CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 110 


——Section 110—Conviction under—W hen 
illegal—Section inapplicable to cases where 
offence bas been committed. 

Section 110 of the Criminal Procedure Code, 
being a preventive Section, cannot be used to 
punish accused persons for offences that have 
been committed but to prevent them from 
committing offences which they are by their 
nature of habit likely to commit. 

Where applicant was convicted under Sec- 
tion 110 Cr. P. C. on the ground that the police 
had reported that there was general reputation 


that applicant who was a mill-owner, was 
habitually stealing electric current, that he 
associated with other mill-owners who had been 
convicted for theft of electricity and were sus- 
pects and thieves and that he was hazardous to 
the public, beld, that the proceedings under 
Section 110 were wholly illegal. Jarar 
Husar v. EMPEROR. 883 
Section 110—'Hesrssy evidence? —W he- 
ther amounts to evidence of general repute. 

Hearsay evidence does amount to evidence of 
general repute for the purposes of Section 110, 
provided there is reasonable fundation for it. 
This relaxation of ordinary rules of evidence 
is justified by the fact that the object of pro- 
ceedings under Section 110 is the prevention 
of crime and not its punishment. SATGUR 
DAYAL v. EMPEROR. 927 
———Section 110—Imprisonment for failure 
to give security—Release—Fresh notice—Evid- 
ence of general repute—Must relate to period 
subsequent to release. 

In cases where there has been a previous order 
under Section 110 Cr. P. C., witnesses ought 
to make it clear in their evidence that their 
evidence relates to the reputation of the persons 
proceeded against subsequent to their release 
from imprisonment. NIRANJAN SINGH ~v. 


KINc-EMPEROR. 263 
———-Section 110, Sub-section f)—A ppli- 
cent required to give security—Charged with 
being member of revoluti perty—Evid- 


oficers—Admissibility of — 
“General repute”—Nature of evidence required 
to establish —Hearsey evidence, when admissi- 
ble to prove general repute. 

In proceedings under Sub-section (f) of Sec- 
tion 110 of the Criminal Procedure Code, evid- 
ae of general E may be tendered by the 

rown to prove that a person is so desperate 
and dangerous as to render his being at large 
without security hazardous to the community. 
Evidence of association by accused with proved 
revolutionaries is also evidence of reputation. 
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CRIMINAL PROCEDURE CODE (V of 
1898 )—Sec. 145 

A police officer is certainly a competent witness 
to speak to the reputation of a person who re- 
sides within his circle or to the reputation of a 
person with regard to whom he has had special 
occasion to make observations and enquiries in 
the course of his official duties. If the evidence 
given by C. I. D. and police officers is evidence 
of general repute and of association with proved 
revolutionaries on the part of accused and not 
merely rumour or suspicion, it is admissible. 
SATGUR DAYAL v. EMPEROR. * 927. 
—sections 119, 109 and 439—Order un- 
der Sec. 119 discherging an accused person— 
Reference to High Court by District Magistrat: 
—When High Court will interfere. f 

Where the District Magistrate made a refer- 
ence to the High Court that the order of a 
trying Magistrate passed under Sec. 119 Cr. P. 
C. discharging an accused person who had been 
ordered to show cause why security should 
not be taken from him under Sec. 109 Cr. 
P. C. be set aside as the trying Magistrate had 
in his opinion wrongly disbelieved i prosecu- 
tion witnesses, beld, that there was a mere con- 
flict of opinion on the value of evidence and it 
Was not a matter which came within the prin- 
ciple laid down. Kinc-EMPEROR v. SUNDAR. 

272 
———Sections 145 and 537—Magistrate for- 
mulates order in disregard of Sec. 145(1)— 
Whether defect in order deprives bim of juris- 
diction to proceed—W ben order to be set aside. 

Where a Magistrate is satisfied from-a police 
report or other information that a dispute likely 
to cause a breach of the peace exists, he is seized 
of jurisdiction to take action and he is em- 
powered by the Code to act in a particular 
way. In this view the jurisdiction of the 
Magistrate arises from the fact that he has 
received certain information and that he is 
satisfied as to the truth of that information. 
The jurisdiction of the Magistrate does not 
depend on bow be proceeds. There are two 
things—one is the authority conferred on him 
to act and the other is how he is to act. If 
he has jurisdiction, he is not deprived of juris- 
diction merely because his etn i is erroneous 
or defective. 

Where an order under Sec. 145 Cr. P. Code 
‘did not expressly state that the Magistrate was 
satisfied that there was a likelihood of a breach 
of the peace nor did the order specifically men- 
tion the ground upon which he was so satisfied, 
and the proceedings showed that the accused 
was not prejudi beld, that the irregularity 
committed by the Magistrate was cured „by 


CRIMINAL PROCEDURE CODE (V of CRIMINAL PROCEDURE CODE (V of 


1898)—Sec. 148(3) 


Sec. 537 Cr. P.C. Kapoor CHAND v. SURAJ 
PRASAD. 188 
Sec. 148(3)—Whether order for costs 
can be passed after decision under Sec. 145— 
Whetber order can be passed ex parte. 

Where the Magistrate in his decision under 
Sec. 145 Cr. P. C. omitted to make any order 
as to costs under Sec. 148(3), and on an appli- 
cation by the successful party two days after 
his decision, he assessed costs against the oppo- 
“site party by an ex parte order, beld, (1) that 
Sec. 148(3) does not fix any limit of time for 
passing an order as to costs, (2) that although 
Sec. 148(3) does not expressly state that a 
party should have an opportunity of being 
heard before an order for costs is passed against 
him, and the Magistrate, therefore, cannot be 
held guilty of an “irregularity”, it is in accord- 
ance with the ordinary principles of justice 
that the Magistrate should not have passed the 
arder without issuing notice to the party against 
whom an order for costs was to be passed. 
Kapoor CHAND v. SURAJ Prasap. 188 
———Sec. 162 and Evidence Act, Sec. 27— 
Whether Sec. 162, Cr. P. C. applies to a state- 
mient by an accused person to a police officer— 
Contradiction between Criminal Procedure 
Code and Evidence Act—Rule of interpreta- 
Hon, 

Section 162, Criminal Procedure Code, as 
amended by Act XVII of 1923 does not alter 
the provisions of Sec. 27 of the Evidence Act 
in regard to stateménts made by accused per- 
sons. If the words “statement by any person 
to a police officer” occurring in Sec. 162, Cr. 
P. C., are interpreted as not including a state- 
ment by an accused person to a police officer, 
there is no contradiction between Sec. 162, 
Cr. P. Code and Sec. 27, Evidence Act. More- 
over the provision in the Criminal Procedure 
Code is that in the absence of a specific provi- 
sion to the contrary in the Criminal Procedure 
Code nothing in that Code shall affect anything 
in the Evidence Act. Fauypar v. EMPEROR. 

1518 
Sec. 162 and Sec. 156(1)—Girl taken 
sway from busbend’s place in Moradabad dis- 
trick—-Seen in suspicious circumstances in Delbi 
—Statement recorded by police inspector— 
Whether admissible in evidence. 

Where a girl was taken away from her hus- 
band’s place in the Moradabad district and later 
on she was seen with one of the accused in 
circumstances which aroused the suspicion of 
a constable, who took both to the thana where 

“sub-inspector recorded the girl’s statement, 





1898)—Sec. 164 


held, that this statement was not admissible in 
evidence in proceedings under Section 366 of 
the Penal Code against the accused. KHAIRATI 
v. EMPEROR. 923 
—Sec. 164— Record confession’ —Mean- 
ing of—Confession written down when accused 
is under control of police, and then banded to 
Magistrate—W betber admissible. 

Section 164 Criminal Procedure Code enacts 
that the Magistrate must record any statement 
or confession, and record means and must mean 
write down the confession. 

While the accused was under the control of 
the police he reduced his confession into wnt- 
ing and signed it. Thereafter he was takes 
before the Magistrate to record his confession 
under Section 164 Criminal Procedure Code. 
The Magistrate warned the accused according 
to the procedure laid down, and thereafter the 
acc handed over the written document to 
the Magistrate. The written confession was 
then read over to the accused who admitted 
that it was in his hand-writing and bore his 
signature. The sessions judge admitted this 
confession against the accused on the analogy 
of a written statement tendered by an accused 
person to the Court during the hearing of the 
trial, eld, that the confession was inadmissible 
in evidence. RAM Baran SHUKLA v. 
EMPEROR. 479 
———~Sec. 164 and Evidence Act, Secs. 74 and 
80—Certified Copies of Confessions—When 
admissible. 

MUHAMMAD ALI v. EMPEROR. 1551 
Secs. 164, 364 and 533—Confession 
bore neither signature of magistrate nor of 
accused—When defect can be cured. 

A confession which bore neither the signa- 
ture of the magistrate nor of the accused would 
be one not in strict accotdance with the pro- 
visions of Section 364, Cr. P. C. But the fact 
that it had been duly made by the accused 
can be proved by further evidence under Sec. 
533, Cr. P. C., and except perhaps in cases 
which are not easily conceivable, the accused 
is not likely to be injured in his defence on 
the merits on account of such omission. Mu- 
HAMMAD ALI V. EMPEROR. 1551 
——§ Secs. 164, 364 and 533, and Evidence 
Act, Secs. 24, 74 and 80—Confession duly 
made but not duly recorded —When defect can 
be cured. 

Where a confession has not been duly re- 
corded (e. g., where the magistrate omits to 
record the questions and answers by means of 


which he has satisfied himself that the confes- 
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sion 18 voluntary) the error can be cured under 
Sec. 533 Cr. P. C. by calling evidence to prove 
that it has been duly made (i.e. in accordance 
with Secs. 164 and 364) provided that the 
error has not injured the accused as to his 
defence on the merits. Munamacap ALI F. 
EMPEROR. 1551 
—— Sec. 194(2)—Ex-officio information— 
How to be drawn—Procedure—When to be 
adopted. 

An ex-officio information under Sec. 194 (2) 
Cr. P. C. should contain a statement of the 
charge as certain and detailed as an indictment. 
Allegations as to the opinion of the executive 
are quite out of place in a criminal information, 
likely to be very prejudicial to the accused, 
and ought never to be included. Recourse to 
the unusual procedure of an ex-officio inform- 
ation should be discouraged. DWARKANATH 
Varma v. THE Kinc-EMPEROR. 645 
——-Section 197—Permanent transfer of 
clerk from Collector’s office to District Board— 
Whether senction for prosecution necessary. 

ANWARULLAH V. EMPEROR. 1628 


— Sec. 197—Ssnction to prosecute— 
Addressed to Deputy Commissioner —By whom 
complaint to be filed. 

ere is no provision in Sec. 197 of the 
Code of Criminal Procedure for a sanction to 
be addressed to any particular officer. A sanc- 
tion i$ an order directing the prosecution of a 
certain person and in k ordinary way that 
order is conveyed to the authorities who are 
responsible for initiating prosecutions in the 
locality in question. 

Where sanction to prosecute an accused 
(who was formerly a member of a District 
Board) under Sec. 168, Penal Code, read with 
Sec. 34 of the District Boards Act, was address- 
ed to the Deputy Commissioner who had an 
enquiry ar the Tahsildar and subsequent- 
ly a complaint was filed in the court by the 
Assistant Inspector of Schools, beld, that there 
was nothing irregular in the procedure. RUDRA 
Dut BHATT v. EMPEROR. 1559 
——Sec. 206(2)—Written  statement— 
How to be recorded. 

Under Section 206(2) a written statement 
is not to take the place of the examination of 
the accused. Much time of the court could 
be saved if the written statement is not read 
in extenso in court. S. H. JHABWALA v. 
KING-EMPEROR. 799 
— Secs. 208 and 210—Implcation of— 
Extent and nature of evidence to be recorded 
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before commitment—Magistrate’s option and 
duty. 

All that Secs. 208 and 210 Criminal Proce- 
dure Code imply is that the Magistrate should 
record all evidence for the prosecution which 
the complainant considers it necessary to pro- 
duce. Under Sec. 437 the Magistrate could 
commit even though he has not heard the 
entire evidence on both sides. 

The prosecution can place before the,court 


all the evidence on which they wish to rely” 


but after evidence has been taken, which is 
sufficient to make out a prima facie case, it is 
not necessary to call further evidence. Simi- 
larly if there is a mass of evidence tending 
to prove the same point it is not necessary that 
all such evidence should be produced in the 
Magistrate’s court before the charge is framed. 
The mere fact that some evidence is not pro- 
duced until proceedings in the court of sessions 
can in no way prejudice the accused if he has 
notice of it. All that is required is that notice 
of all evidence to be produced in Sessions Court 
ought to be given to the accused. S. H 
JHABWALA v. KING-EMPEROR. 799 
Sec. 233—Distinct offences separately 
cher ged—Dzrrection to jury to give general ver- 
dict of guilty if ond offence hond Wheke 
correct, 

Where distinct offences were separately 
charged in the information in compliance with 
Sec. 233 Cr. P. C., and the trial judge, how- 
ever, directed the jury that if any one item 
were established against the atcused they could 
give a general verdict of guilty on the charge 
of fabricating evidence, beld, that the direction 
of the trial Judge would be defective inasmuch 
as it would be impossible to know whether the 
fury convicted on all or only one of the 
offences alleged, and if on one, on which. 
DWARKANATH VARMA v. THE KING-EMPEROR.. 

645 
Secs. 233, 239(d) and 537—-Misjoinder 
of charges—tilegality—tT rial invalidated. 
in the joint trial of five persons, fout 
of them were charged with offences under Secs. 
342, 452 and 323 of the Penal Code, on the 
ground that they had entered the house of the 
complainant, dragged him out and beaten him 
and then wron y confined him for the 
whole night in the hovse of one of them, and 
the fifth was charged under Sec. 323 with hav- 
ing beaten the complainant on the following 
day when the latter was taken to him by the 
first four accused, beld, that as the offences 
were not committed in the course of the sime 
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transaction, Sec. 239, CI. (d) Cr. P. C. did not 
apply, and the joint trial amounted to an 
illegality which was not cured by Sec. 537 
Cr. P. C. PALTU v. EMPEROR THROUGH SHEO 
NARAIN. 1595 
——— Secs. 239 (d), 233 and 537—Misjoinder 
of charges—lllegality—Trial invalidated. 

PALTU v. EMPEROR. 1595 
— Sec. 268—Trial by ]ury—Verdict given 
—Subsequently one juror proved to be un- 
ecquaihted with language m which proceedings 
were conducted—Verdict bad—Conviction 
quashed. 

Ras BEHARI LAL v. KING-EMPEROR. 
Sec. 276—Chosen—Meaning of. 

The word ‘chosen’ in the second proviso to 
Sec. 276, Cr. P. C. simply means ‘selected’ and 
not ‘chosen by lot’. 

— Sec. 276— Number of jurors required’ 
—Meaning of. 

The word ‘jurors’ in the second proviso to 
Sec. 276, Cr. P. C. means actual jurors and not 
potential jurors (i.¢., persons summoned to act 
as jurors), and ‘the number of jurors required’, 
therefore, means the number required to make 
up the quorum under Sec. 274 Cr. P. C. Lara 
vy. EMPEROR. 1446 
——Secs. 276 to 279—Defictency in number 
of jurors—Ascertainment—Proper procedure. 

Sections 276 to 279, Cr. P. C. must be read 
cogether as prescribing one continuous proce- 
dure for the empanelling of juries. When 1 
deficiency arises it is the duty of the judge to 
consider whether he will postpone the trial or 
make up the deficiency. The proper proce- 
dure to find out the deficiency is that the 
names of the persons summoned irrespective of 
whether they have attended or not should be 
put into the ballot box, and then as each name 
is drawn out from the box it should be called 
aloud under Sec. 277. After challenges are 
made and allowed and the place of the chal- 
len jurors supplied under Sec. 279(2), it 
will be known whether there is a deficiency as 
mentioned in the second proviso to Sec. 276, 
Cr. P. C., and it is only by this method that 
the Code provides for the deficiency to be dis- 
covered and not by any ascertainment before- 
hand. LaLa v. EMPEROR, 1446 
Secs. 289 and 342—Questioning of 
accused—Meaning of—]udgmenti—Not to ke 
resume of entie evidence. 

Section 289 Criminal Procedure Code has to 
be read in conjunction with the provisions of 
Section 342 of the Code. But the questioning 
of fhe accused referred to in the Section is not 
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meant to be lengthy cross-examination as re- 
gards all evidence produced by the prosecution. 

Section 289 is to be read in conjunction with 
Section 342. The questioning of the accused 
is not to be lengthy cross-examination. The 
Jength of trial can be shortened if the prosecu- 
tion and defence exercise discretion in produc- 
ing witnesses and the Judge does not feel himself 
called upon to discuss all the evidence produced 
by the prosecution and defence. A judgment 
has not to be a resume of the entire evidence. 
The Court is entitled to select evidence it con- 
siders important and sufficient to prove the 
point for consideration. S. H. JHABWALA v. 
KING-EMPEROR, 799 


Sec. 297—Char ge to ere rer ed 
tions to be borne in mind by the judge. 

In his charge to the jury the judge should 

ve substantial help and guidance to the jury 
Ey properly marshalling facts, sifting the 
evidence and expressing his own opinion about 
the estimate of that evidence, but he should 
always be careful to tell the jury that the deci- 
sion on questions of fact is within their pro- 
vince, and that that decision is to be arrived 
at by them untrammelled by the opinion ex- 
pressed by the judge as regards the credibility 
or otherwise of a particular piece of evidence. 
SUMERA V. EMPEROR. 1634 
——Secs. 326 and 537—' Jurors required for 
tria’V—'Double the number not summoned’— 
When irregularity cured by Sec. 537. 

Where in a trial by jury the Sessions Judge 
did not summon double the number of jurors 
required for the trial as provided in Sec. 326 
Cr. P. C., beld, that the irregularity was cured 
by Sec. 537 I. P. C. provided it did not occasion 
a failure of justice. LALA v. EMPEROR. 1446 
Sec. 339(3)—Prosecution of approver 
for offence of giving false evidence—Senction 
of High Court—When to be given. 

The discretion vested in this Court by Sec. 
339(c) Cr. P. C. to sanction the prosecution 
of an approver for the offence of giving false 
evidence must be exercised with extreme cau- 
tion. If the circumstances point to the 
conclusion that the confession and the incrimi- 
nating statement were not true, the irresistible 
inference must be that the statements were put 
into the mouth of the approver by some one 
by inducement or by threat, and in such a case 
it would be opposed to public policy to prose- 
cute and to punish an approver for the offence 
of giving false evidence, when as a matter of 
fact he did not voluntarily make the incrimi- 
nating statement. On the other hand if it 
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appears that the confession and the incriminat- |tence on the ground that the sentence of three 
ing statement represented the true state of|years under Sec. 307 I. P. C. was illegal, beld, 
facts, and the approver in collusion with the|that Sec. 369 Cr. P. Code was no bar to the 
accused resiled from the statement previously |exercise of the power of enhancement by the 
made by him, his subsequent statement must |High Court as that section must be read sub- 


be false and in such a case it is not only desir- 


ject to the provisions of Sec. 430, the exception 


able but expedient to order his prosecution for|to which covers the power of enhancement. 


giving false evidence. EMPEROR V. MATHURA. 

1389 
———Sec. 342—Vital point against accused 
—Judge omits to ask accused for explenation 
—Effect of. 


the accused, it is the duty of the judge under 
Sec. 342 Cr. P. C. to the ac ’s atten- 
tion to that circumstance and ask for an ex- 
planation. The omission of the 
explain what he was never asked 
cannot supply evidence on which the jury can 
be directed to draw an inference against 
accused. 

Where the charge against the accused as 
framed is one of making false entries in diaries 
under five different dates as well as making 
an alteration in the post mortem report, the 
charge involves at least six different offences, 
and the falsity of each entry and the intention 
with which each was made require to be se- 
parately ascertained and established in each case 
to the satisfaction of the jury. DWARKANATH 
Varma v. THE Krinc-EMPEROR. 645 
———Secs. 345(5) end 562—Appeal—Heard 
—Compromise—W bether late. 

Where at the stage when the appeals by the 
accused, who had been convicted under Sec. 
500 of the Penal Code, had been heard and 
there was only pending the reply to the appli- 
cation for enhancement in the case of one of 
the accused, an application was made on their 
behalf tendering unqualified apology for the 
articles that formed the subject-matter of de- 
famation, and the complainant and these ac- 
cused requested the Court to drop the cases 
against accused, beld, that the compromise did 
not come within the provisions of Sec. 345(5) 
Cr. P. Code but action could be taken under 
Sec. 562 Cr. P. C. Emperor v. J. M. CHAT- 
TERJI. 1493 


Hi 
When the judge is of opinion that a vital| Judge 
circumstance appears in the evidence against |taken to 


Under the rules of the High Court—Chap. J 
Sie (d)—a single Judge cannot exercise the 
jurisdiction of oe ee and that jurisdic- 
tion can only be exercised by a Bench ‘of the 
Court. Accordingly the order of a single 
say a of the jail appeal cannot be 

ve been an exercise of the jurisdic- 
tion of the High Court under Chap. XXXII 
so far as the power of enhancement is con- 
cerned. EMPEROR v. ABDUL Qayum. 957 


accused to|______Ser 386 _Warrent for levy of fine— 
to explain | Executed by attachment o 


movable property 
—Objection by on otber than offender— 
Determination of—Procedure under Or. 21, 
Riles 58 to 61 C. P. C. to be followed. 


In execution of a warrant for levy of fine 
issued under Sec. 386(1) (s) Cr. P. C. certain 
movable property was attached as belonging 
to the offender. The applicant objected that 
the property belonged to him. Witnesses had 
sa birra and were in attendance at the 

urt o Magistrate, but the Magistrate 
dismissed the objection after looking at a cer- 
tain register. Held, that the rules made by 
local Government under Sec. 386(2) Cr. P. C. 
provide that such claims shall be determined 
under Or. 21, Rules 58 to 61 C. P. C., and the 
case should therefore be remanded for an en- 
quiry according to law. It was the duty of 
the Magistrate to hear the witnesses in support 
of the objection and having heard the evidence 
in support of the objection to call for evidence 
from the Sub-Inspector in support of the 
attachment. Harmar v. KrINc-Esprror. 
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——Secs. 403 and 423—Trial under Secs.- 


333, 225, 323 and 325 I. P. C.—Jury return- 
ing verdict of guilty under Secs. 323 and 325 
—Appeal—Order for retrisl—Whether whole 
case reopened. 


The accused were tried under Secs. 333, 225, 


— Secs. 369, 430—Jail appeal—Dismissed|323 and 325, I. P. C. The jury returned a 


—Subseqnent application for enbencement by 
Local Government—W bhether High Court em- 
powered to enbance sentence. 


verdict of ‘not guilty’ on all the charges; but 
on being asked by the judge to reconsider their 
verdict on charges under Secs. 323 and 325 


Where after the dismissal of the jail appeal |I. P. C., stad returned a verdict of guilty 


made by the accused, the Government Advocate |under those 


made an application for enhancement of sen- 
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ges. ‘The trial judge acquitted 
the accused of charges under Secs. 333 and 225 
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I. P. C., and convicted them of charges under 
Secs. 323 and 325 L P. C. On appeal by the 
accused against their conviction the | 
judge ordered a re-trial because the verdict of 
the jury was not in any way erroneous under 
Sec, 304 Cr. P. C. Held, that the charges 
were clearly joined under Sec. 235 Cr. P. C., 
and the order for re-trial was by necessary 1m- 
plication an order for retrial only on the charges 
of which the accused were convicted, and it 
. was not open to the trial Court on a re-trial 
to frame charges under Secs. 333 and 225 in 
respect of which the verdict of the jury was 
accepted by the trial judge. Lara v. Em- 
PEROR, 1446 
—— Secs. 417, 418 ond 423—Scope of— 
Acquittal—Appeal by Government—When 
High Court shonld interfere. 

If the appellate court, after bearing in mind 
that there is the presumption of innocence in 
favour of the accused, still further strength- 
ened by his acquittal, and that the trial court 
was in 2 better position to judge of the credi- 
bility of the witnesses examined before it and 
therefore great weight has to be attached to its 
view, is nevertheless fully convinced that the 
conclusion of the trial court was clearly wrong 
and its conclusion was contrary to the weight 
of the evidence, it would be fully justified in 
setting aside the order of acquittal. 

The mere fact that it is not possible to hold 
that the lower court has been incompetent, 
stupid or perverse or has come to an unreason- 
able and distorted conclusion or has obstinately 
blundered would not be sufficient to prevent 
the appellate court from allowing an appeal 
against an acquittal if it were fully convinced 
that the court below has been misled by the 
extremely clever nature of some false defence 
supported by a forged document. 

When an appeal is preferred by Government 
it is unnecessary to consider whether it was 
proper for the Government to prefer an appeal 
or not. It is the duty of the court to go into 
the facts and to form a definite and indepen- 
dent opinion on the facts, but it would not, 
of course, lightheartedly interfere unless satis- 
fied that there has been a clear miscarriage of 
justice. EMPEROR v. SHEO JANAK PANDE. 

1573 
———Sec. 423—Accused charged under Secs. 
304 and 147 of Penal Code—Conviction under 
Sec. 304 only—High Court cen convict under 
Sec. 147 also in appeal under Sec. 423. 


Accused were expressly charged under Secs. | Hes 


304 and 147 of the Penal Code but the Ses- 
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sions Judge convicted them under Sec. 304 
only. He was of opinion that the accused 


earned | were guilty of rioting and that the killing of 


the deceased and the injuring of certain other 
villagers were incidents in the course of the 
riot and that the accused were jointly res- 
ponsible because the offences were committed 
by certain members of the riotous assembly and 
were likely to be committed in the prosecution 
of their common object. Held, in an appeal 
under Sec. 423 of the Cr. P. C., it is open to 
the High Court to convict the accused under 
Sec. 147 inasmuch as there was no acquittal 
under Sec. 147 but merely an omission to re- 
cord a conviction under that section. 

The Privy Council ruling in Kishan Singh v. 
Emperor, L L. R. 50 AIL 722 does not interpret 
the powers of an appellate court under Sec. 423 
of the Cr. P. C. but interprets the revisional 
powers of the High Court under Sec. 439 of the 
same Code. RAGHUNATH V. EMPEROR. 1377 
———Sec. 423(d)—Whether High Court in 
revision con award costs. 

< Section 423(d) Cr. P. C. read with Sec. 439 
does not authorize the High Court in revision 
to award costs of the proceedings before it. 
Kapoor CHAND Vv. SURAJ PRASAD. 188 
—_—Sec. 425—Judgments delivered in open 
court by a deceased High Court Judge but not 
initialled—When judgments not rendered de- 
fective. 

There is no provision in the Criminal Pro- 
cedure Code which requires that the High 
Court, after pronouncing a judgment in open 
court, should date and sign the same. All that 
Sec. 425 Cr. P. C., requires is that the judg- 
ment should be aed to the court below. 

Criminal appeals which were disposed of by 
a deceased Judge of the High Court by the 
delivery of judgments in open court and which 
were taken down by his judgment-writer must 
be deemed to have been finally disposed of by 
him; the omission to initial the fair copy of 
the judgments was in no way a serious defect. 
For the purpose of certifying the judgments 
to the courts below, they could conveniently 
be put up before the Chief Justice for initial- 
ling. KING-EMPEROR V. PRAGMADHO SINGH. 

13 
—_—_Sec. 435 and Municipalities Act (II of 

1916), Secs. 160 ond 164—Intimation by 
Octroi Superintendent that certain goods were 
dutiable—On appesl District Magistrate bolds 
such imposition to be illegal—Whether revision 


In reply to an enquiry by one R the Octroi 
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Superintendent of the municipality intimated 
- to R that the goods mentioned in his letter 
were dutiable according to the octroi schedule. 
R filed an appeal in the court of the District 
Magistrate purporting to file it under Sections 
34 and 160 of the Municipalities Act. The 
District Magistrate passed an order to the effect 
that the imposition of octroi duty on the goods 
mentioned in R’s letter was illegal. Against 
this order the Municipal Board filed a criminal 
revision in the High Court. 

Held, that no revision lay to the High Court 
under Section 435 Criminal Procedure Code 
inasmuch as the District Magistrate in enter- 
taining R’s appeal purported to act not under 
the Criminal Procedure Code or as an inferior 
Criminal Court but under the powers which 
he thought he possessed under the Municipahvies 
Act. If the applicant believed that the Dis- 
trict Magistrate in entertaining R’s appeal 
usurped a jurisdiction which he did not possess 
his action was binding on nobody. Munc- 
PAL Boarp, BENARES v. RAM SAHAI GUPTA. 

469 
——Sec. 437—When magistrate exceeds his 
jurisdiction. 

If a magistrate, without rejecting the evi- 
dence as totally untrustworthy and the charge 
as groundless interprets the evidence and gives 
it a legal complexion, which, to his mind, it 
ought to receive, he exceeds his jurisdiction and 
usurps the function of the trial court. INDIYA 
v. HARBANS Prasap. 1115 
————Sec. 439—High Court—When preclud- 
ed from entertaining application in revision 
against appellate order of magistrate. 

Where an application in revision was filed in 
the High Court against an appellate order of 
a Magistrate confirming the conviction and 
sentence passed upon the applicant by a special 
Magistrate of the third class, beld, that the 
High Court was precluded from entertaining 
the application at this stage by reason of the 
uniform practice of the court refusing to enter- 
tain an application in revision where the appli- 
cant has not gone in revision either to the 
Sessions Judge or to the District Magistrate. 
An order of admission made by a judge of the 
High Court under Sec. 435(1) Cr. P. C., 
though passed ex parte, is not sufficient to take 
the case out of the operation of this rule of 
practice. MoHamMmap Hasim v. Notirrep 
AREA, MoGHAL SARAI. 119 
Sec. 439—Practice—Ap plication in revi- 
sion—W hether, High Court should entertarn— 
Accused willing to forgo his liberty—Court's 
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duty to refuse to convict if evidence insuffi- 
cient to prove offence. 

It must be taken to be the invariable practice 
of the High Court to refuse to entertain appli- 
Cations in revision when the applicant could 
have gone to the sessions but the High Court 
can depart from this rule under special cir- 
cumstances, viz., where an application is pre- 
sented by an outsider to the proceedings as 
amicus curise or in the interests of the public 
or where the appeal from the court where order . 
is challenged lies direct to the High Court. 

Where the magistrate was doubtful of thi 


soundness of the prosecution case and would 


have acquitted the accused if he himself had 
made any serious effort to avoid a conviction, 
but as the accused was anxious or willing 1o 
go to jail and the magistrate was ready to 
accommodate him, accused was convicted, beld, 
that even when the individual does not claim 
the protection of the court and is ready to 
forgo his liberty, the courts have to protect 
the tax-payer from expenditure which cannot 
be justified and if the evidence is insufficient 
to prove a definite offence, the court must 
refuse to convict the accused. R. N. Basu 
(FoR ParsHoTaAM Das TANDON) v. Em- 
PEROR. 1112 
Sec. 439 and Penal Code, Sec. 406— 
Magistrate frames charge under Sec. 406—Case 
not completed—Whether High Court justified 
in interfering. 

Where it was claimed by the prosecution that 
the executors under a will, who were aided and 
abetted by the widow of the testator, had mis- 
appropriated a fixed deposit which stood in the 
names of the deceased and his widow, in that the 
will did not authorise the executors to withdraw 
the fixed deposit, and the re-investment of the 
money in their own firm was made not for th» 
benefit of the estate but for the benefit of their 
own firm, and the Magistrate was satisfied by the 
evidence brought for the prosecution that there 
was sufficient material for the framing of a 
charge. Held, that in order to come to a 
decision whether the present case was one in 
which the mixture of the funds of the deceased 
testator with the funds of the accused’s firm 
was natural and proper, convenient but irre- 
gular, or irregular and criminal, it was neces- 
sary to have the whole of the case before the 
court, and the High Court was not justified 
in interfering with the proceedings at this stage 
and in quashing the charges drawn. Ractiu- 
NATH Das v. Kinc-EMPEROR THROUGH ON- 
KAR NATH PRAGWAL. 30) 
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———Sec. 439(5)—Practice—Application by 
third party—Whether entertaina Accused 
failed to exercise right of appeal—Refusal to 
take part in ones own trial—No offence—Re.- 
viston—When lies—Sec. 440. 

An application filed by a third party, who 
is a total stranger to the criminal proceedings 
and has no locns stendi to invoke the jurisdic- 
tion of the Court is merely one for bringine 
the matter to the knowledge of the Court, and 


`. in such a proceeding his counsel should not 


expect to be heard. 

. An application in revision would not bx 
entertainable, if the accused has failed to avail 
himself of his right of appeal, but the court 
can receive information or knowledge from a 
third party and act upon it of its own accord. 

In observance of the well established practice 
- of the High Court, neither an application in re- 
vision by an accused nor an application by a 
third party for the purpose of informing the 
High Court, should be entertained unless there 
are special reasons why the applicant should 
not have gone to the District Magistrate or the 
Sessions Judge in the first instance; but if the 
judge, on very special grounds, decides to in- 
tervene, he cannot be said to be acting illegally 
although it may be contrary to the practice. 
Once the application has been admitted and the 
record called for, such an objection should not 
be entertained. 

The mere fact that an accused in the Magis- 
trate’s court refused to take part in the pro- 
ceedings before him or stated that he had no- 
thing to say in defence should not prevent a 
revision from his conviction from being heard, 
. and in case the conviction was illegal it should 
be set aside. There is no unfairness to the 
Magistrate merely because certain new grounds 
are urged in revision which were not placed 
before him. 

Refusal to take part in ones own trial is not 
an offence, and a man cannot be punished on 
that account. SHAILABALA DEVI v. EMPEROR. 

1059 
Section 476—Scope of—Person to be 
prosecuted should be given an opportunity to 
show cause—Finding i reasonable hope of con- 
victions—Not required. 

Section 476, Criminal Procedure Code is 
meant to provide safeguards against reckless 
prosecutions. Where it is proposed to order 
prosecution of a person under an offence re- 
ferred to in Section 195 Criminal Procedure 
Code it should be specifically stated how the 
offence has been committed and he should be 
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CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 537 

given an opportunity to show cause against the 
proposed prosecution. 

Where the Court of first instance acting 
under Section 476, Criminal Procedure Code, 
ordered prosecution and the District Judge on 
appeal set aside the order of prosecution because 
he was of opinion that there was no reasonable 
hope of 2 conviction by a Criminal Court, beld, 
that the order of the District Judge should be 
set aside as he did not approach the case from 
a correct standpoint. All that Section 476, 
Criminal Procedure Code requires is a finding 
that “it is expedient in the interests of justice 
that an enquiry should be made into an offence” 
referred to in Section 195. SURENDRA NATH 
v. KING-EMPEROR. 1623 
Section 491—A pplication for a dhec- 
tion under Sec. 491—Rejected—Whether suc- 
cessive identical applications maintainable— 
Applicability of English Common Law rule re- 
lating to writs of habeas corpus. 

The rule of English Common Law, viz., that 
each judge of the High Court of Justice has 
jurisdiction to entertain an application for a 
writ of Agbeas cor pts in term, time or vacation, 
and he is bound to hear and determine the appli- 
Cation on its merits notwithstanding that some 
other judge has already refused a similar appli- 
cation, is not applicable to the exercise of the 
analogous statutory power conferred on the 
High Courts in India under Section 491 Cr. P. 
C. It is apparently open to the High Cour: 
under Section 491(2) to make special rules 
permitting successive identical applications for 
a direction under Section 491 Cr. P. C., and in 
the absence of such special rules, effect must 
be given to Rule 8, Chapter I, of the Rules of 
Court, which expressly prohibits the presenta- 
tion of a second application to the same effect 
and with the same object as the previous 
application which has been rejected by a judge. 
Hamar BEGAM v. JAWAD ALI SHAH. 1410 
———Sections 533, 164 and 364—Confession 
duly made but not duly recorded—When defect 
can be cured. 

MuHAMMAD ALI v. EMPEROR. 1551 
— Sections 533, 164 and 364—Confession 
bore neither signature of Magistrate nor of ac- 
cused—W bhen defect can be cured. 

MUHAMMAD ALI v. EMPEROR. 1551 
———Section 537—Requsrements of —Magis- 
trate orders acquittal in a case nnder Sec. 325 
I. P. C. without delivering judgment—h]udg- 
ment subsequently written tinder District 
Magistrates order—tIrregularity but no mis- 
carriage of justice. 
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CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 537 


Where in a case under Section 325 of the 
Penal Code, the Magistrate wrote an informal 
order acquitting the accused without delivering 
a judgment but subsequently, under the Dis- 
trict Magistrate’s order, passed on a revision, he 
wrote a judgment reviewing the facts of the 
case and discussing the evidence and expressing 
the same opinion which he had held when he 
had acquitted the accused, beld, that the pro- 
cedure of the Magistrate was irregular but as 
there had been no miscarriage of justice, there 
was no necessity of invoking the aid of Sec. $37 
of the Code. DHONDHA KANDOO v. SITARAM. 

1244 
——Section 537—Scope of—Procedure 
wrong— Justice done—Order not to be set aside. 

The sole criterion given by Section 537, Cr. 
P. C. is whether the accused person has been 
prejudiced or not. The object of procedure 
is to enable the court to do justice, but if in 
spite of even a total disregard of the rules of 
procedure, justice has been done, there would 
exist no necessity for setting aside the final 
order which is just and correct simply because 
the procedure adopted was wrong. Kapoor 
CHAND V. SURAJ PRASAD. 188 
CRIMINAL TRIAL—By jury—Necessity of 
direction as to onus on prosecution—Failure 
vitistes verdict—AH proceedings must be be- 
fore accused. 

Failure on the part of a judge in his charge 
to the jury to give the jury any direction at 
all as to the onus of proof or that the accused 
is entitled to the benefit of reasonable doubt 
is a material non-direction and vitiates the 
verdict. It is an essential principle of criminal 
law in English Jurisprudence that a criminal 
charge has got to be established by the 
prosecution beyond reasonable doubt; and 
it is essential that the jury should under- 
stand this. Unless the judge makes sure 
that the jury appreciate their duty his omission 
is a8 grave an error as active misdirection on the 
elements of the offence, and a verdict of guilty 
given by a jury who have not taken this funda- 
mental principle into account is given in a case 
where the essential forms of justice have been 
disregarded. In such a case unless it can be 
predicated that properly directed the jury must 
have returned the same verdict a substantial 
miscarriage of justice appears to be established. 
Further it is an essential principle that the trial 
of an indictable offence has to be conducted in 
the presence of the accused and for this purpose 
the trial means the whole of the proceedings, 
including sentence, if sentence is passed in de 
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absence of the accused or is subsequently altered 
or modified, is totally invalid. Basm RANGER 
LAWRENCE v. THE Kine. 1025 
———Comme«nal riot cases—Conviction not 
to be based on evidence of one witness alone. 

In communal riot cases it is unsafe to con- 
vict on the evidence of one witness alone, un- 
less there is satisfactory circumstantial evidence 
in addition. UJAGAR v. EMPEROR. 1597 
Evidence—Prosecution witness swears 
falsely—Entire evidence to be discarded. . 

If it is proved that a witness for the prosecu- - 
tion has given false evidence, it is unsafe to rely 
upon him at all. In a case where false evidence. 
is discovered, there may be other evidence on 
which to base a conviction—though false evi- 
dence must inevitably damage the whole fabric 
of the prosecution case—but honest or circums- 
tantial evidence cannot be used to support or 
corroborate a perjured witness. Such evidence ' 
must be sufficient by itself to justify a finding 
of guilty. Man SINGH v. EMPEROR. 581 
Evidence of witness proved to bave 
committed perjury—Value of. 

The evidence of a witness proved to have 
committed perjury is of no value whatsoever 
and can not be used for any purpose; that is, by 
itself, or to corroborate, or be corroborated by, 
truthful evidence. Uyacar v. EMPEROR. 

1597 


———Magistrate commits certain persons to 
sessions—Subsequently applicant exemined as 
prosecution witness—After applicants exemina- 
tion be ts challaned by police—Procedure objec- 
tionable. 

Certain persons were placed on their trial 
for theft before a Magistrate, who committed , 
them to the court of session. Subsequently the 
present applicant was examined as a prosecution 
witness and his statement was also sent to the 
court of session as a supplementary statement. 
After the applicant had been examined as a pro- 
secution witness the Prosecuting Inspector pre- 
sented an application praying that the applicant 
be put on trial under Section 457 I. P. C., and 
the Magistrate took cognizance of the case. 
Held, that the procedure adopted created a sus- 
picion that a trap was laid for the applicant 
into which he fell and such procedure should 
not be countenanced, and the order of the 
Magistrate taking cognizance of the case should 
be set aside. CHUNNI LAL v. EMPEROR. 735 
Prosecution case false and manufactured 
in material end vital particulers—Court’s duty 
—Practice to be followed in Criminal cases. 

ASMATULLAH V. EMPEROR. 119 
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————Standsrd of proof—Naeture of sentence|selves and often inadequately represented in 
—Effect of. the Courts. KiNc-EmMPEROR v. SHUKUL. 
' It is wrong to hold that “evidence which 590 
may be good enough to prove a lesser offence |\CUSTOM—Reaya bas no right to transfer re- 
may not necessarily reach the high standard lsidential bowses—Record in wajib-ul-arz—W ben 
which is required for convicting a man on a|negatived—W bether custom applicable to shops 
capital charge and inflicting an irrevocable sen-|—-General custom to that effect in agricultural 
tence’. There is only one standard of proof |villages. 
for all charges, and that is that the Crown must| Where as against the evidence afforded by 
- prove the charge beyond all reasonable doubt. |the wejib-nlorz, which recorded a custom that 
The nature of the sentence cannot affect the|the inhabitants had no right to transfer resi- 
qu@tion of proof. Uyacar v. EMPEROR. |dential houses, the court below relying on the 
1597 |oral evidence and the documentary in the shape 
Witnesses guilty of perjury against one|of over 30 sale-deeds and mortgage-deeds exe- 
` accused —T bheir evidence not to be relied «pon cuted by occupiers of houses in course of over 
ageinst otber accused—Duty of Magistrates snd |50 years came to the conclusion that the cus- 
Sessions Judges in criminal cases. tom recorded in the wajib-ul-srz was a “dead 
certain witnesses have given false|letter”, beld, that the court below approached 
evidence against an accused, the Court should|the case from a correct standpoint and the 
not rely on their evidence as against the other | finding which was one of fact could not be 
accused. This proposition is frequently stated |challenged in second appeal in the absence of 
as follows:—“If a witness lies as against A his |any error of law. 
evidence against B should not be relied upon| Where the wejib-nlerz of a village recorded 
without corroboration.” The effect is the|a custom that the agricultural and non-agri- 
same: the evidence of the witness is in reality cultural reays had no right to transfer dwelling 
not relied upon. houses occupied by them and made no reference 
In cases where there is reason to believe that|to shops situated in the business centre of the 
certain accused, on the ground of enmity or|town, beld, that the clause in the wayib-ularz 
otherwise, may have been falsely charged, the|did not justify the view that the owners of 
evidence of those witnesses who have reasons|shops had no right of transfer of the shops be- 
falsely to implicate the particular accused|longing to them. 
should not be relied on as against that particular} Where the Court finds that a certain village 
accused; on the other hand, the same witnesses|cannot now be considered to be an agricultural 
might be relied upon against other accused|village, it is for the zamindar to establish by 
where there is no reason to suspect enmity on|good evidence that the village was an agricul- 
the part of the witnesses. Where, however, per-|tural village in 1873, when the wejib-ul-erz 
jury has definitely been brought home to a wit-|recording a custom that the inhabitants had no 
ness, it would be extremely dangerous to rely |right to transfer residential houses was prepared, 
on his evidence against any one. before he can ask the Court to presume the ex- 
It is emphatically the duty of the magistrate |istence in 1873 of the general custom prevailing 
who commits or the Judge who convicts to see |in all agricultural villages in these provinces un- 
each of the accused before he commits or con-|der which a resya occupying a house can occupy 
victs and passes sentence. the house built by him so long as he resides in 
It is the duty of the police in the investiga-|the village but cannot transfer his right of 
tion of any crime to discover the truth and not joccupation. Raya KusHALPAL SINGH v. GUL- 
simply to obtain evidence for the purpose of |ZARI LAL. 439 
securing a conviction. It is the duty of the|DEBT—Situs of-—Test—Principal and Agent 
prosecution to bring out in evidence every-|—Residents of Indore—Sepsrate accounts in 
thing in favour of an accused person and to lay |Indore snd Bombary—Payments in respect of 
before the court all the evidence even though|Bombay acconnt made end received in Indore— 
some of that evidence may result in an ac-|Debt on Bombay account situate in Indore. 
The principal employed an agent to enter 
into executory contracts of purchase and sale 
for him both in Indore and. in Bombay. The 





quittal, 

It is the duty of the Committing Magistrate 
and the trial judge to be solicitous in the in- 
terest of the accused. This is specially so in|agent’s head office was in Indore and both par- 
riot cases where the accused are generally hum- |ties resided there. Separate accounts were kept 
eble and ignorant people unable to defend them- lin Indore and Bombay, and the transactions were 
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DEFAMATION 
kept distinct. The principal, who was employ- 
ed at the Court of Indore, was in the habit ot 
giving orders for his Bombay account in Indore 
they were transmitted if necessary at his 
expense by telegram to Bambay, and made and 
received payments in respect of the Bombay 
account in Indore. Held, that there being no 
sole or primary obligation to' pay in Bombay, 
and no exclusive right of suit ın Bombay, and 
both parties being resident in Indore, the debt 
on the Bombay account was situate in Indore, 
and for determining the existence of the debt 
between the principal and agent it was necessary 
to consider the accounts as a whole. CHATUR- 
BHUJ PIRAMAL v. CHATURBHUJ PIRAMAL. 
629 

DEFAMATION—Libel—Plea of absence of 
gulliincludes plea of fer comment—Re port 
of cross-exemination of witness with comment 
—Comment — When justifiable — Comment 
must be separable and based on accurate report. 

In an action for libel contained in an article 
consisting of a report of the cross-examinatian 
of a witness and the writer’s comments on it, 
the general plea of absence of guilt includes a 
plea of fair comment. But comment in order 
to be justifiable as fair comment must appear 
as comment and must not be so mixed up with 
the facts that the reader cannot distinguish 
between what is report and what is comment. 
Moreover, in order to give room for the plea of 
fair comment the facts must be truly stated. 
If the report is not fair and accurate the neces- 
sary foundation for any comment, if separable 
comment there be, is wanting. 

Where the article complained of does not 
report the whole of the respondents’ answers 
to the questions in cross-examination, but omits 
some of the explanations given by him, beld, the 
explanation may not seem satisfactory, but the 
respondent was entitled to have them included 
in any report, and a report which omits such 
explanations cannot be 2 fair and accurate re- 
port. “TRUTH” AND “SPORTSMAN,” LIMITED 
v. GEORGE STANLEY THOMPSON. 625 
DISTRICT BOARDS ACT, (Local, X of 
1922), Section 19(2) (e) end Government of 
India Act, Sec. 107—Election petition—Dis- 
missed by District Judge—w bether Sec. 19 (2) 
(e) slira vires—Whether revision maintainable. 

Where an application challenging the elec- 
tion of 2 member of the District Board was 
dismissed by the District Judge on the ground 
that the matter in dispute had already been 
privately adjusted, beld, that no revision lay to 
the High Court under Sec. 115 C. P. C. and 

Sec. 107 of the Government of India Act. 
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DISTRICT BOARDS ACT, (Local, X of 


1922)—Sec. 35(3) 

Per BENETT, J.—Where a special tribunal is 
created by an Act of the local legislature or of 
the Indian legislature to determine rights created 
by that Act, and the Act states that the deci- 
sion of the tribunal shall be final, there is no 
interference with the rights of appeal, superin- 
tendence, or revision of the High Court, because 
the High Court never had such rights over that 
tribunal. Such a tribunal is created by Sec- 
tions 18 to 23 of the U. P. District Boards Act, 
1922, and under these Sections an elecfion 
petition is not tried in the court of the District 
Judge but the District Judge presides in the 
election court as a persona designate. GHULAM ` 
NIZAMUDDIN v. AKHTAR Husan KHAN. 

971 
——Section 34, Sub-sec. 2 (f)— Occasional 
sale —W bat is. 

Section 34 (2) (f) refers to occasional sales 
of single articles as distinct from contracts. 
Contracts for the supply of thousand of yards 
of coir matting cannot be considered to be 

i sale of single articles and therefore 
the exemption under the Sub-sction cannot 
apply. Rupra Dar BHarr v. EMPEROR. 

g 1559 
——Section 35 (3)—Suit challenging vall- 
dity of election of Chairmen, District Bosrd— 
Civil Courts jurisdiction berred. 

The jurisdiction of a civil court to try a suit 
challenging the validity of the election of a 
chairman of a District Board is impliedly barred 
by Section 35 (3) of the District Boards Act and 
even an arbitrary disregard by the Local Gov- 
ernment of the mandatory provisions of that 
section by refusing to appoint a tribunal to 
decide the question does not bring into play the 
jurisdiction of the civil court. 

Where the plaintiff instituted a suit for a 
declaration that the election of the Chairman 
by the District Board was illegal on the ground 
that the election took place before he was re- 
turned from his constituency and he was there- 
fore deprived of his right to participate in the 
election of the Chairman, and the plaintiff’s 
application to amend the plaint by alleging that 
the Local Government declined to appoint a 
tribunal in accordance with the provisions of 
Sec. 35(3) of the District Boards Act was 
refused by the District Judge. Held, on second 
appeal, that the right, the infringement of 
which was complained of in the present suit, 
owed its existence to the District Boards Act, 
and the tribunal appointed under Sec. 35 (3) 
had exclusive jurisdiction to decide whether the 
Chairman had been duly elected, and the Civil 
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1922)—Sec. 85 his desire that his wife should return with him 
Court had no jurisdiction to determine the ques- |to Allahabad, and the wife’s story of how she 
tion of the rady of the election of a chairman |came to go to Cawnpore completely differed 
in the event of the Local Government refusing |from that of the co-respondent’s, beld, that 
to appoint a tribunal. It is well settled that |these facts coupled with the ample opportunity 
where the statute which creates the right also |afforded by being alone in the bungalow must 
prescribes a particular remedy for the infringe- |lead to the necessary conclusion that adultery 
ment of that right, that remedy and that remedy |had been committed. CYR ROWLAND Gunns 
alone can be pursued by the person complaining |v. ALLEN MABEL GEBS AND G. D. THORPE. 
of the infringement of the right for the redress 1108 
of the alleged wrong done to him. Jott Prasan |DIVORCE ACT (IV of 1869), Sec. 3(1)— 
UPADHIYA Vv. AMBA PRASAD. 303 |'Residence’-—Meaning of—Temporery or casual 
———Kection 85—‘Lent or  transferred’—|visits to a place Whether constitute residence. 
Meaning of—Criminal Procedure Code, Sec-| Petitioner, who was an Inspector, lived in a 
tion 197—Pe manent transfer of clerk from |bungalow provided for him by the Ry. Co. at 
Collector's office to District Bosrd—W betber |Gondia, in the Central Provinces. Shortly be- 
sanction for prosecution necessary. fore filing his petition for dissolution of mar- 
The transfer which is contemplated by Sec- |riage in the Allahabad High Court, he came 
tion 85 of the District Boards Act is a transfer |to Allahabad for two days and thereafter every 
which is not of a permanent nature. The}month for the same period, with the double 
word ‘lent’ is apparently introduced into the jobject of consulting his counsel and obtaining 
Section to indicate that the word ‘transfer’ is|some suitable plot for carrying on farming 
used in the Section in the sense of a temporary |operations after his contemplated retirement 
transfer. from the railway. Held, that petitioner had 
By virtue of the District Boards Act, 1922, | failed to establish that he was residing in Allah - 
the District Board ceased to be a branch of the |abad within the jurisdiction of the High Court 
Local Government’s administration and became jand therefore his petition must be returned 
a local body merely under the control of the jfor presentation to the proper court. JosEPH 
Local Government. Consequently the clerks|Wm11am Carron v. Mrs. Joseprr WILIAM 
who were in the District Board ceased to be}CARROL AND Horace WIson. 8 
servants of the Local Government. ANwar-|————Section 7—Age of consent—English 
ULLAH v. EMPEROR. 1628 |Lew st dete of marriage applicable. 
———Section 182—Offences punishable un-| There is nothing in the Indian Divorce Act 
der this Ac?—Meaning of —Whether ae s- or the Indian Christian Marriage Act as regards 
ble to offence under Sec. 168, Penal Code, read |the age of consent, and under Section 7 of the 
with Sec. 34 District Boards Act. Indian Divorce Act the law on the subject 
Where sanction to prosecute an accused|is to be taken as that which was in force 
(who was formerly a member of a District /in England at the time of the marriage. Ac- 
Board) under Sec. 168, Penal Code, read with|cordingly for a Christian marriage in India, 
Section 34, District Boards Act, was addressed | which took place on October 2, 1926, the age 
to the Deputy Commissioner who had an|of consent would be 12 in the case of a girl, 
enquiry made and a complaint was filed in the|that being the state of law in England at the 
Court by the Assistant Inspector of Schools, |date of the marriage. BEATRICE Honor 
_ beld, that the offence being not punishable|AcaTHA GoopaL v. Harry CHARLES Davin 
under the District Boards Act, Sec. 182 of the|Goopat. 168 
District Boards Act was inapplicable, and the|————Section 10—Petition by wife for dis- 
complaint was properly iade Rupra Darr |soniion ` of marriage—Communication of 
BHATT v. EMPEROR. 1559 | venereal disease by busbend to his wife proved 
DIVORCE—Petition for dissolution of mar-|—Whether wife entitled to decree nisi. 
* risge—Adultery—When proved. Where in a petition by the wife for disso- 
Where in the absence of the husband the wife |lution of marriage it was proved that the hus- 
left Allahabad, where they were staying in the |band had communicated venereal diease to his 
company of the co-respondent, and stayed with | wife, beld, that the petitioner having proved 
him alone in a bungalow in Cawnpore, and|both cruelty and adultery was enti to a 
when the husband came to bring his wife back | decree wisi. The fact that a husband has com- 
to Allahabad she refused to return, and the co- | municated venereal disease to his wife is in 
resSondent did nothing to assist the husband in|law sufficient evidence of adultery. It also 
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DIVORCE ACT (IV of 1869)—Sec. 49 (ELECTRICITY ACT (IX of 1910)— 


amounts to legal cruelty. EpNa May Sec. 39 
Ouma Harness v. Harop Ricuarp|with her physical comfort etc. PANNA F. 
HIARDLESS. 14 | Raw SARAN. 1006 
—— Section 49—Minor—Meening of—|———Sections 60 (b) and 64—Work of per- 
Person under 18 years. manent cheracter executed in pursuance of 
The word ‘minor’ in Section 49 of the |Hcense—W ben license irrevocable. 
Indian Divorce Act means a person under the| Where a work of a permanent character has - 
age of 18. Beatrice Honor AGATHA|been executed in pursuance of a license, it 
GoopaL vy. Harry CHARLES Davin GoopAL.|becomes irrevocable, and the licenser cannot 
168 |revoke the license on condition of his making 
EASEMENTS ACT (V of 1882), Section |compensation to the licensee for loss incurred 
15—Person making payment for use of lend|by the revocation of the license. ° 
—No right by prescription. The lower portion of a wall between the 
Where a person makes a payment for the|houses of the parties admittedly belonged tq 
use of land, such user is by license and is not |the defendants. Ten or twelve years before 
a user by right, and it is only a user by right |the suit the plaintiff was allowed to raise this 
which can give rise to a right by p iption | wall (at a cost of Rs. 25) by constructing 
within the meaning of Section 15 of the|its u portion. The lower court found 
Easements Act. ‘The use of certain land by |that this construction by the plaintiff must 
cartmen crossing it on payment to the defen- |have been made with the knowledge of the 
dants does not give rise to any prescriptive |defendants, either with their consent or at any 
right because by making such a payment the|rate without any protest on their part, and 
enea ae kao lede he adi of thet penon remained in: existence! for @ long. minbar of 
to whom they pay. Axmrar Husarn Kuan |years, though not for more than twelve years. 
v. Tex Corrector oF ‘District Barry. | Held, that the construction made by the 
516 |plaintiff was a work of a permanent naturo 
Section 29—Gabled roof altered to|and on the finding of the lower Court there 
pucca flat roof —Water discharged through|was an implied grant of a license and the 
one as a resnli—When original easement defendants were therefore not entitled to re- 
- completely changed. voke the license under Section 60 (b) of the 
as a result of an alteration made by |Easements Act. Harz MANzooR AHMAD V. 
plaintiff in his house from a gabled roof to a;MuHAMMAD ABDUL JAMI. 1422 
pucca flat roof, the water of the whole roof |EJECTMEN T —Swit for—Defendant sets up 
was dischar through one hole on to the|cleim for specific performance of a contract 
defendants’ although formerly there was|—Right to sue time-berred—Whetber plea can 
a right to sprinkle water on the whole length |be entertained. 
of the eaves on one side of the house and the In an ejectment action the defendant can- 
right to that easement was established, beld, |not set up a claim for specific performance of 
that a change of this character completely ja contract under which he have contin- 
the original easement and it could|ued in possession, when his right to enforce 
not be said that there was any prescriptive |such contract by suit has become barred by 
right for the new condition of affairs and the|limitation under Art. 113 of the Limitation 
burden had not been increased substantially.;Act. CuarmapsHor AND Co., LTD. v. L. A. 
PANNA v. Ram SARAN. 1006 | CREET. 611 | 
——Section 33, Expl. 2—Cletm for ease-/ELECTRICITY ACT (IX of 1910), Sec.” 
ment of light—Substential interference with|39—Offence tader—When made out—Bur- 


physical comfort must be proves. meee del 
The of proving an offence under 


In 2 claim for easement of light, damages 
may only be recovered if there has been subs- |Section 39 of the Electricity Act of 1910 lies 
tantial interference as described in l. 2 of jon the prosecution. 

Section 33 of the Easements Act an in-| Where the person charged was the lessee or 
junction can only be granted when compensa-|owner of the house and the consumer of the 
tion might be allowed under that Section, that |electricity (that is, the person who was offici- 
is, that both in the case of an action for|ally on the company’s books as the consumer 
damages or for an injunction simpliciter, it is|of the electricity) and where there was a large 
necessary for the plaintiff to show conclusive-|and obvious erection on the roof of his house, 
ly that there has been substantial interference Ifor abstracting electricity from the main where 


1688 



































- i - — ’ - 


EVIDENCE ACT (I of 1872) 


it could not possibly escape the notice of the 
consumer and where in addition the person 
charged was the only person who would gain 
advantage from the theft of the electricity, 
beld, that the charge was proved. BANWARI 
Lat v. EMPEROR. 1175 
EVIDENCE ACT (I of 1872)-—Doctor 
cannot claim privilege under the Act on the 
ground that relationship of doctor and patient 
is confidential. 

There is no protection afforded by the Evi- 
dence Act to a doctor as such. When a doctor 
is called to give evidence he is in the same 

. position as any other person not exempted 
by the Act. It is his duty to assist the court 
in every way possible and to disclose to the 
court all the information in his possession re- 
levant to the matter in issue. EpNa May 
Orma Harpiess v. Harorp RicHarp HARD- 
LESS. 14 
—— Section 3—Document—Execution and 
authorship of—How to be proved—Section 
10—When to be invoked. 

The execution and authorship of a “docu- 
ment” is a question of fact and must be proved 
like any other fact. Before Section 10, Evi- 
dence Act can be invoked it must be shown 
that there is reasonable ground that 2 or more 
persons have conspired together to commit an 
offence. S. H. JHABWALA v. Kinc-EMPERor. 

799 

Section 10—"Anything sald”, “Done”, 
written?” —Mesnings of. 

In Section 10 “anything said” includes 
statements made, speeches delivered or declara- 
tions made. Anything “done” must be some 
act done, and not merely the intention and 
knowledge of the person. Anything ‘‘writ- 
ten” would include manuscript, signed or un- 
signed, written by the person and matter 
transcribed by him on typewriter. S. H. 
JHABWALA v. KING-EMPEROR. 799 
——Section 11—Scope of. 

In Section 11 “highly probable or improbable 
indicates that connection between facts in issue 
and collateral facts must be immediate. 

Mere possession of a document of which the 
writer is not known by a conspirator, is in- 
admissible to prove its contents as against other 





Copies of printed newspapers containing an 
account of proceedings found in possession of 
accused are not by themselves evidence of the 
facts stated therein. S. H. JHABWALA v. KING- 
EMPEROR. 799 
———Section 24—Accused never out of police 
*custody—W hen confession of little weight. 


GAJRANL 
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Where the accused were taken straight to the 
magistrate from police custody and they were 
not given more than ten minutes before their 
confessions were recorded, beld, that if the 
bench hearing the case has reason to apprehend 
that the influence of the police was still con- 
tinuing on the mind of the accused the confes- 
sion would have little value. MUHAMMAD ALt 
y. EMPEROR. 1551 


—— Section 24—Confession not duly made-— 


Whether irrelevant. 


Where the magistrate does not put questions 
to the person making the confession with a view 
to satisfy himself that it is voluntary, the con- 
fession is not duly made. But it is not neces- 
sarily irrelevant. The Court may satisfy itselt 
that there was no inducement, threat or promise, 
and so fulfil the requirements of Section 24 
Evidence Act. It may have to take evidence 
on this point. MUHAMMAD ALI vy. EMPEROR. 


1551 
———Section 26—Magistrate accompanies 
police officer while latter is making investiga- 
tion—Evidence of magistrate as to what bab- 
pened—W bhether admissible. 

Where a magistrate merely accompanies a 
police officer while the police officer is making 
the investigation, the evidence of the magistrate 
as to what happened is not admissible under 
Section 26 Evidence Act. KING-EMPEROR V. 
1617 
—_——Section 27—Dacoity—Statement by ac- 
cused to a police officer—Admissibility of. 

In the course of an investigation in connec- 
tion with a dacoity the accused took the police- 
officer to a person from whom property taken in 
the dacoity was recovered; and the police-officer 
stated in his evidence that the accused asked 
that person to hand over the property which 
the accused had given to him; beld, that the 
statement was admissible in evidence under 
Section 27 Evidence Act notwithstanding any- 
thing in Section 162, Cr. P. C. Fauypar Y. 
EMPEROR. 1518 
—— Section 33—First proviso—Meaning of 
—Party in subsequent proceeding must be re- 
presented in the earlier proceeding. 

The first proviso to Section 33 of the Indian 
Evidence Act requires that the evidence of a 
witness in a previous litigation shall not be ad- 
mitted, unless the person who tested, or had an 
opportunity of testing, the evidence by cross- 
examination, either is himself or represented the 
interests of the party to the later proceeding 
against whom evidence is tendered, i.e., that be 
was in effect fighting that person’s battle as well 
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as his own. The first proviso covers not only 


cases of privity in estate and succession of title, 
but also cases where both the following condi- 
tions exist, viz., (1) the interest of the rele- 
vant party to the second proceeding in the sub- 
ject-matter of the first proceeding is consistent 
with and not antagonistic to the interest therein 
of the relevant party to the first proceeding, 
and (2) the interest of both in the answer to be 
given to the particular question in issue in the 
first proceeding is identical. Under Section 33 
evidence which will not be admissible, if ten- 
dered against a particular party can not be ad- 
missible in his favour. 

In a suit in 1891 one R claiming as the adopt- 
ed son of a Raja sued the present plaintiff in the 
present suit for a declaration that the latter was 
not the natural-born son of the deceased Raja 
and that a will of the Raja in his favour was 
wholly invalid and for possession of properties. 
This suit was ultimately dismissed on the ground 
that the present plaintiff took under the will as 
a persona designata and that the question of 
his sonship did not arise. The property in dis- 
pute in the present suit had been granted by the 
late Raja to a brother of his for maintenance. 
On the death of the grantee his widows suc- 
ceeded. One of the widows adopted to her 
husband a son of the aforesaid R. The plain- 


tiff instituted the present suit claiming to be the 


nearest reversioner entitled to succeed to the 
widow after her death and prayed for a dec- 
Jaration that the adoption was invalid. In 
defence the adopted son pleaded, infer alia, that 
the plaintiff had no right to sue, because he was 
not the natural-born son of the late Raja. 
Statements of witnesses, now deceased, examined 
in the previous suit of 1891 by R (the then 
plaintiff) on the issue of the sonship of the 
present plaintiff were tendered in evidence by 
the defendant. Held, that the said evidence 
was admissible and that R was within the mean- 
ing of the First Proviso to Section 33 a represen- 
tative of interest of the present defendant. 
KRISHNAYYA Rao v. RAJAH oF Prrrapur. 
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Section 45—Type-written document— 
Evidentiary value of experPs optnion—Twv 
letters written on same type-writer—Presump- 
tion regarding authorsbhip—Possession of en un- 
signed document—Inferences to be drawn fror 
—Copies of printed newspaper—When evidence 
of facts stated therein—Theory of pumnshment 
—Principles of—Political offences—Sentences 
not to be severe. 


The opinion of an expert to the effect that 
1690 
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one document has been typewritten on the same 
machine as another document is not admissible 
under Section 45, Evidence Act. It is for the 
Legislature to consider whether the section 
should not be amended, but as it stands, it does 
not include such expert opinion. The court 
may ask the witness to explain points in favour 
of the view whether the two documents havc 
or haye not been type-written on the same 
machine but must come to its own conclusion 
and not treat such assistance as an expert opipion 
—a relevant fact in itself. 


The identity of the machine on which two 
letters have been type-written would not by it-: 
self show that the writer is the one and the same 
person, but such a conclusion can be drawn 
from additional evidence, for example, by in- 
ternal evidence afforded by the document or 
external circumstances or the continuity of the 
correspondence passing between the sender and 
th addressee. 


Theory of punishment is based upon (a) the 
protection of the public, (b) the prevention of 
crime and (c) the reformation of offender. 


In case of political offences arising out of 
beliefs severe sentences defcat the object. In 
practice such sentences confirm offenders in 
their beliefs and create other offenders thus in- 
creasing the evil and the danger to public. 
S. H. JHABWALA v. Krinc-Emperonr. 799 


— Section 51—Report of Chemical Exami- 
ner—To be so complete as to take the place of 
evidence. 

It is not enough for the Chemical Examiner 
merely to state his opinion that arsenic was 
detected. He must state the grounds on which 
he arrives at that opinion. In India the Chemi- 
cal Examiner merely tenders a report and he does 
not appear and give evidence. It is therefore 
extremely desirable that his report should be full 
and complete and take the place of evidence 
which he would give if he were’ called to Court 


as a witness. KING-EMPEROR v. Ga JRANI. 
1617 
———Sectrons 65 snd 66—Sec evidence 


in criminal cases—W hen to be ad mitted. 


Even in criminal cases the provisions of Sec- 
tions 65 and 66 of the Evidence Act are applica- 
ble and must be complied with before secondary 
evidence is admitted. 

In order to establish that an accused was in 
correspondence with an individual in a foreign 
country it is enough to show that that person 
living in that foreign country was in conspi- 
racy with the accused and correspondence wat 


EVIDENCE ACT (I of 1872)—Sec. 74|EXCISE ACT (Local Act IV of 1910)— 
passing between them. S. H. Jmaswara y. [See 60 


Kinc-EmPERor. 799 
—Sections 74 and 80—Certified copies of 
confessions—W ben admissible. 


Certified copies of confessions by accused 
persons would be admissible under Section 74 
of the Evidence Act as evidence to prove the 
act of the magistrate recording the confession. 
Where there are no irregularities and the state- 
ment was taken in accordance with law, then 
under Section 80, Evidence Act, there would 
be a further presumption that the circumstances 
under which it was stated to have been taken 
- were true. The copies would not be sufficient 
to prove the identity of the accused. MunHam- 
MAD ALI v. EMPEROR. 1531 
———Section 90—Raising of presumption sn- 
der—A matter for judicial discretion. 

The raising or not of a presumption under 
Section 90 of the Evidence Act is a matter for 
judicial discretion and the court should apply 
its mind to the question whether it was a pro- 
per case to raise such a presumption. 

Where the trial court did not exercise a pro- 
per judicial discretion in raising the presumption 
of the genuineness of the document in question 
and admitting it in evidence without calling 
on the plaintiffs to prove it, beld, that it was 
not proper for the appellate court to overrule 
the discretion of the trial court and to reject 
the document without sending the case back 
for retrial and giving the party producing the 
document an opportunity of supporting the pre- 
sumption. Mst. GOMTI vy. MEGHRAJ SINGH. 

907 
—Sectton 92—Promissory note—Execu- 
tlon of—-No money actually paid—When pass- 
ing of consideration not in doubt. 

Defendant No. 2 had to pay a sum to the 
plaintiff in consideration of the latter with- 
drawing his suit for demolition. The former 
had no ready money to pay to the plaintiff but 
defendant No. 1 agreed to pay to the plaintiff 
for him. The plaintiff accepted this mode of 
payment and had his suit dismissed. ‘The pro- 
missory note and the receipt were accordingly 
executed by defendant No. 1 in favour of the 
plaintiff but no money was actually produced 
or changed hands. Held, that there was no- 
thing in this transaction which could attract 
the application of Sec. 92 of the Evidence Act. 
Inasmuch as the plaintiff was not seeking to 
enforce any agreement not embodied in the pro- 
missory note and inconsistent with it, the pass- 
ing of consideration was not in doubt. Har- 
BANS DUBE vy. Srra RAM. 13 64 
—2___Section 92, Proviso (2)—Lease—Colls- 


teral contract—Lease silent—W bether oral con- 


tract cen be proved. 
Where the lessee wanted to prove an oral 
agreement whereby the lessor promised to 


inform the lessee of any concrete offer from 
any intending purchaser before the lessor could 
close with that offer, and giving the lessee a 
chance of then purchasing on ie terms 
free from brokerage, and the lease was com- 
pletely silent as to any such right, beld, that 
under Sec. 92, Evidence Act, evidence of such 
2 collateral contract, if there were such, would 
not be excluded, though it would be strange to 
omit such a condition if it had been agreed. 
JEHANGIR SHAPOORJI TARAPOREVALA v. RE- 
VEREND SAVARKAR. 321 
———Section 114, Illustration ATI 
tation of—Goods stolen—Accused found in 
possession soon after—Whether be must prove 
affirmatively that be came by the goods inno- 
cently. 

Illustration (s) to Sec. 114 of the Evidence 
Act does not mean that where a man is found 
in possession of stolen goods soon after the 
theft, then the burden shifts on him to prove 
affirmatively that he came by the goods inno- 
cently. If he gives any explanation which in 
the opinion of the Court may possibly be true 
although the Court does not necessarily believe 
it then the Crown cannot rely on the presump- 
tion under illustration («) and must prove the 
guilt of the accused just as in any other crimi- 
nal case. Horr LaL v. EMPEROR. 1534 
Section 115—Suit under Or. 21, R. 63 
—Valnation—Criterion—Question of law—No 
estoppel. 

The plaintiffs in a suit under Or. 21, R. 63 
valued their suit according to the decretal 
amount. Having lost the suit they appealed to 
the District Judge, and urged that the value 
of the property involved in the suit was in ex- 
cess of the decretal amount and the Munsif had 
no jurisdiction to hear the suit. Held, that it 
was a pure question of law whether the valua- 
tion of the suit should be the market value of 
the property or the decretal amount, and there 
can be no estoppel on a question of law. Moo 
CHAND MOTILAL v. Ram KISHEN. 222 
EXCISE ACT (Local Act IV of 1910), 
Section 60 and Penal Code, Section 71—Accus- 
ed found guilty of major offence of illicit 
manufacture of excisable articles—Whether 
can be punished separately for possessing them. 

a man is found guilty of the major 
offence of illicitly manufacturing excisable 
articles and punished for it, he should not also 
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EXCISE ACT (Local Act TV of 1910)— [GUARDIAN AND WARDS ACT (VII 


Sec. 64(c) 

be punished separately for keeping in his posses- 
sion materials for manufacturing those articles 
and for possessing them. Manmup ALI KHAN 
v. EMPEROR, 746 
Section 64(c)—Licence—To sell drugs 
to public—Condition—Licensee to keep in stock 
sufficient number of packets of verions sizes— 
Breach of-—When established. 

Where the licence prescribed the sizes of 
packets of ganja, cheras and bheng which the 
licensee was authorised to sell to the public, and 
it was laid down that the licensee must have a 
sufficient number of such portions wrapped in 
paper and sealed in his presence and kept ready 
for sale to the public at the prices authorised 
provided that the licensee was not required to 
keep in stock any of the three drugs for which 
there was no demand, and the applicant having 
none at all of some of these denominations was 
found guilty of an offence under Section 64 (c) 
of the Excise Act and fined; beld, that on the |to 
assumption that each of the three drugs was in 
demand, the failure to keep in stock packets of 
every size would not result in a breach of the 
conditions of the licence unless it was shown 
that in so doing he failed to meet a demand 
that existed, and the conviction must be set 
aside. GUR PRASAD vy. EMPEROR. 506 
FOREST ACT (XVI of 1927), Section 26 
(1) (4) Offence under—When not made out 
—Person cerrying loaded gun through « Gov- 
ernment reserve forest—Intention to sboot— 
Not penal. 

Every person who holds a license for a gun 
has the right to go armed with it at any and 
every place, unless he is prohibited by some 
rule, having the force of law, from going there 
with the arm for which he holds a icense. 

Where applicant, who held a license for 1 

gun, while going to his village had to pass 
eign the Government reserve forest, beld, 
that from the mere fact that he carried a loaded 
gun, it did not necessarily follow that he was 
going on the road with the intention of shooting 
and therefore he could not be convicted under 
Section 26(1) (i) of the Forest Act. 

What is made penal under the Forest Act 
is not the intention to shoot but actual shooting 
itself. BALBIR SINGH vV. EMPEROR. `- 704 
GENERAL CLAUSES ACT (X of 1897), 
Section 26—Trial of accused under Arms Act 
and under Section 411 Indian Penal Code— 
Section 26 no bar. 

Section 26 of the General Clauses Act does 
not act as a legal bar to two trials, one under 
the Arms Act and the other under Section 411 
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of 1890)—Sec. 9 


Indian Penal Code inasmuch as the act or omis- 
sion which constitutes the offence under the 
two enactments is not the same—the act or 
omission which constitutes the offence under 
the Arms Act is the possession of a revolver 
without a license, and the act or omission which 
constitutes an offence under Section 411 Indian 
Penal Code is the possession of an article which 
is stolen with the knowledge or belief that it is 
stolen—and the accused can be punished in both 
the trials. KNG-EmMPEROR v. REOTL 523 
GENERAL RULES. (CIVIL), Chapter IV, 
R. 8, Pera (a)—Property sought to be sold in. 
execution—Maternal grandfather of the father 
of the judgment-debtor made a gift of the pro- 
perty to the father of the judgment-debtor after 
the year 1872—Whether ‘ancestral lena’. 
Where the maternal grandfather of the father 
of the judgment-debtor made a gift of the pro- 
which was sought to be sold in execution 
de father of the judgment-debtor after the 
year 1872 or 1873, Held, that the property was 
not ‘ancestral land’ within the meaning of Rule 
8, Chapter IV, General Rules (Civil) and 
therefore the sale could not be held by the 
Collector. SHEO Kumar v. TEWARI BALBHAD- 
DAR PRASAD. 91 
GIFT—By Hinds to his deughter-in-lew—Ex- 
pressed to be for ber ‘support end maintenance’ 
—Donee to be malik mastakit—Whether abso- 
lute estate conferred. 
‘Where a Hindu being full owner of certain 
perty made a gift of it to his daughter-in- 
PAETE T RE 
mastakil, and the gift was expressed to be for 
her “support and maintenance”, and the deed 
further recited that the donor or his heirs 
would have nothing to do with the property; 
beld, that the deed conferred upon the donee an 
absolute estate in the property and not one 
which determined with her death. BISHUNATH 
PRASAD SINGH v. CHANDIKA Prasan KUMARI. 


347 . 


GUARDIAN AND WARDS ACT (VII of 
1890), Secs. 9 end 7—Minor residing within 
jurisdiction of Aligarh court—aA pplication for 
guardianship made in Agra court—W hen conrt 
justified in returning A eee of 
court when eppointing 

Where the minor si lela thin the jurisdic- 
tion of the Aligarh court and her property was 
also in the same district but the application for 
ee 

Id, that under Cl. 3 of Sec. 9 of the Guardian 
and Wards Act, the Agra Court was justified 
in returning the application for presentation “to 


GUARDIAN AND WARDS ACT (VOMI HINDU LAW 


of 1890)—Sec. 30 CL (b) 


the Aligarh Court. BENI PrasaD v. PARWATL 

1333 
——Section 30, Cl. (b)—Mesning of—Ap- 
plication for gusrdiansbip—Applicant not re- 
siding within jurisdiction of court to which 
iene presented—Application entertein- 


There is nothing in the Guardian and Wards 
Act which debars a court from appointing a 
guardian who is not residing within the juris- 
diction of the court to which an application is 
made. . 

All that Cl. (4) of Section 30 of the Act 
means is that in certain cases ceasing to live 
within the jurisdiction of the court which made 
the order of appointment may be a ground for 
the removal of the guardian from his office and 
no more. 

The only duty cast on the court under the 
Act is to appoint the best person to act as guar- 
dian regardless of his place of residence. BENI 
PRASAD v. PARWATI. 1333 
HIGH COURT RULES, Chapter III, R. 2, 
and Civil Procedure Code, Or. 43, R. 3 and Or. 
41, R. 1—Formal order not prepared—Copy of 
only order existing on 1ecord of lower court 
filed with memorandum of appeal—Whetber 
appeal validly presented. 

SURENDRA NARAIN SINGH v. LAL BAHADUR 
SINGH. 1301 
Chapter III, R. 11—Whether High 
Court empowered to consider question of conrt- 
fee. 

Rule 11, Chapter TI, of the High Court 
Rules, which provides that the Stamp Reporter’s 
report should be contested within three weeks 
of its being shown to the advocate and in default 
the accuracy of the report is not liable to be 
subsequently contested, cannot prevent the 
Court from entering into the question of the 
sufficiency of the court-fee. ABDUL SAMAD 
KHAN v. ANJUMAN IsLAmMIA, GORAKHPUR. 
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Religious endowment 


Suretyship 
Will 


Adoption 
Adoption—Authority to adopt—Whe- 
ther extinguished by death of natural-born son 
and vesting of property in a male relation. 

A Hindu by deed gave authority to his wife 
to adopt in case he died without leaving any 
issue or if the son, if any, born to him died 
without leaving any issue. Thereafter a son 
was born who survived and succeeded to his 
father and himself died unmarried at the ag: 
of 20 years 6 months. He left behind him his 
mother and a distant collateral. The latter suc- 
ceeded to the estate, as under a family custom 
the females were excluded from inheritance 
Within one week, however, of his death his 
mother adopted a son to her husband in pur- 
suance of the aforementioned authority. Held, 
that the adoption was valid and the adopted son 
was entitled to divest the male reversioner. 
Where the duty of providing for the continu- 
ance of the line for spiritual purposes which was 
upon the father and was laid by him condi- 
tionally upon the mother, has been assumed by 
the son and by him passed on to a grandson or to 
the son’s widow, the mother’s power is gone. 
But if the son die himself son-less and unmar- 
ried, the duty will still be upon the mother, and 
the failed in her which was necessarily suspend- 
ed 





uring the son’s life-time will revive. 
Further a mother’s authority to adopt is not 
extinguished by the mere fact that her son has 
attained an age enabling him to make an adop- 
tion. AMARENDRA MAN SINGH BHRAMARBAR 
RAI v. SANATAN SINGH. 710 


Adoption—Bombay  Presidency—Hus- 





band dying undivided—Whetber widow can 
adopt without consent of surviving co-parce- 
ners. 


According to the law prevalent in the Mah- 
ratta country of the Bombay Presidency, a 
Hindu widow, whose husband was undivided at 
the time of his death, and who has not the 
express permission of her husband, may adopt 
a son to him without the consent of the sur- 
viving co-parceners. BHIMABAI Kom JIvAN- 
GOUDA PATIL v. GURUNATHGOUDA KHANDAP- 
PAGOUDA PATIL. 363 
Adoption—Probibition cleuse—Widow 
not to adopt any son of relations of ber family 
(kbendeni rishtadsren)—Widow adopts ber 
brothers daughters sons—Whether valid—- 
When widow estopped. 

Where having given authority to his wife 
to make an adoption after his death, the testator 
laid down the following  restriction:—“‘It 1s 
stipulated that if K (wife) should like to adopt 
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a son, she shall not adopt any son of the rela- 
tion of her family (kbendeni rishtaderan).” 
The widow adopted her brother’s daughter’s son. 
Held, on a suit by the widow to set aside the 
adoption, that the adopted boy fell within the 
prohibited class and his adoption was invalid. 
Held, further, that there was not evidence to 
show that any representation of fact had been 
made by the widow and there was therefore no 
estoppel. Karawatit Devi v. DHARAM Pra- 


KASH. 260 
Alienation 
———Alienation—Joinit femily property— 
Alienation by fatber—For benefit of estate— 
When valid—Whether transaction for benefit 

of estateo—Real test. 

It is within the competence of a Hindu father 
to alienate the joint family estate where the 
transaction is for the benefit of the estate and 
is such as a prudent owner would have made 
with the knowledge that was available to him 
at the time. 

The real test whether a transaction was for 
the benefit of the estate is whether the trans- 
action was one which a prudent owner would 
have carried out with the knowledge then 
available to him. 

Where the head of a joint family sold at a 
reasonable price certain small shares owned by 
the joint family in three different villages in 
two of which the land was of inferior quality, 
and invested the money thus realized in ac- 

uiring a compact share in one village, beld, that 

e transaction was for the benefit of the estate. 
MARKANDEY SINGH v. BADAN SINGH. 1247 

Debts 
Debis—Joint family—Adult members 
acquire new property by rassing a loen—When 
minor bound by act of adult members. 

Where the adult members of a Joint Hindu 
family acquired new property by raising a Joan 
and by entering into a contract for the dis- 
charge of that loan either by payment by them- 
selves or by transfer of the newly acquired 
property, and their minor nephew benefited by 
the enjoyment of the profits for a period of 
twelve years, beld, that the minor was bound by 
the act of the adult members of the family and 
of his natural guardians, and he cannot retain 
the benefit of the property and repudiate the 
authority of his uncles to restore this property 
to the lender if the money borrowed from him 
was not paid. SOHAN LAL v. ATAL NATH. 

1584 
Debts—Copercenary  property—Psy- 
ment of antecedent debt—By executing a mort- 
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gage—Privilege of father alone—Uncles of 
plaintiff paying off debts of father of pleintiff— 
By executing morigazge—When binding on 
estate, 

The question whether a debt is antecedent 
are not arises only when the father makes a 
transfer. It is the privilege of the father alone 
to burden the family estate by 2 mortgage, by 
discharging an antecedent debt, which must be 
a debt of his own. A manager of the family, 
who is not the father, cannot bind the estate 
merely by discharging a pre-existing debt of “the 
family. 

Where the uncles of the plaintiff, who pro- | 
fessed to act on behalf of the family, executed 
a mortgage to pay off two mortgages executed 
by the dfather and the father of the plaint- 
iff, beld, that the adult male members, viz., the 
uncles, could not create a valid mortgage bind- 
ing on the estate, simply because there existed a 
debt incurred by the grandfather or father of 
the plaintiff, and the uncles could bind the 
estate only by proving that the mortgages exe- 
cuted by the grandfather and the fa of the 
plaintiff were for legal necessity. CHIRANJI 
LAL v. BANKEY Lat. 123 
Debts—Joint femily consisting of bro- 
thers and their sons—Debt of one brother— - 
Whether the debtor and his sons liable to pay 
ont of their sheres in the joint family property. 

The doctrine that the sons in a joint Hindu 
family are under a pious obligation to pay the 
father’s debts not tainted with immorality to 
the extent of their interest in the joint family 
property is confined to a family consisting of 
father and sons. Where therefore the joint 
family consists of brothers and their sons, and 
one of the brothers dies leaving debts not taint- 
ed with immorality, the share of the deceased 
brother or of his sons in the family property is 
not liable for payment of the debts. U. P. 
Om Murs Co., LTD. (IN LIQUIDATION) V. 
JAMNA PRASHAD. 1401 
Debis—Liability of joint family pro- 
perty for father’s debts—Joint family consist- 
ing of father, bis sons end bis nephews and 

andne pbews—Pious obligation of sons to pay 

bts contracted by father—Right of father’s 
creditor—Basis of. 

The sons (which expression includes son’s 
sons and son’s son’s sons) of a Hindu, who is 
the managing member of a joint Hindu family 
consisting of himself, his sons and bis nephews 
and grondnepbews, are under a pious obligation 
to pay the debts contracted by the father 
(which are not for family purposes) to the 
extent of their interest in the joint familye 
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property provided the debts were ‘not incurred |no allegation in the written statement that 


for an illegal or immoral purpose. Every 
Hindu son is ynder a pious obligation to. dis- 
charge his father’s debts of this class, irres- 
pective of the fact whether the father is or is 
not the manager of the joint family, or whe- 
ther the joint family is or is not composed of 
persons other than the father and the sons 

The right of the father’s creditor, who has 
obtained a decree for the debt of the father, 
to sell the son’s interest in the joint family 
pro in execution of his decree, is based 
not on the father’s right to alienate the sons’ 
interest for his debts but on the pious obliga- 
tion of the sons, and the creditor can pursue 
his remedy even though the father, having re- 
gard to the constitution of the family, cannot 
alienate the family property. LALTA PRASAD 
v. GAJADHAR SHUKUL. 550 
Debts—Mitakshsra—Father’s debt as 
surety—T hree kinds of suretyship—Son’s liabi- 
lity for payment—W ben arises. 

Dwarxa Das v. KisHAN Das. 

Gift 

—_—Gift—By Hindy to his deughter-intaw 
—Expressed to be for her ‘support and mainte- 
nance—Donee to be malik mastakil—Whetbe, 
absolute estate conferred. 

BISHUNATH PRASHAD SINGH v. CHANDA 
PRASHAD KUMARI. 347 

Inheritance 

Inberitance — Mitakshara — Benares 
school-——Preference of whole blood to balf blood |. 
— Applicability of doctrine—As between uncles 
of the propositus whole blood excludes - half 
blood. 
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Under the Benares school of the Mitakshara 
as between uncles of the propositus the whole 
blood will exclude the half blood. 

The material text of the Mitakshara (Ch. I, 
S. IV, paragraphs 5 and 6) laying down the 
preference of the whole blood to the half blood 
is not confined to the case of brothers of the 
propositus, but states a principle applicable to 
all Sapindas in the same degree of consanguinity. 
GARUDDAS V. LALDAS. 774 

Joint Family 
Joint fomily—No presumption that it 
possesses joint S sl ee ge—Cbheracter 
of property—Burden of proof 

Where the father of the respondents had 
executed a security bond in favour of the 

appellant, and the appellant brought a. da 
against the respondents to enforce p 
bomd by sale of the properties, and there a 





213 


the properties included in the security bond 
were ancestral, beld, that there is no presump- 
tion that a family, because it is joint, possesses 
joint property, and it was for che sons of the 
mortgagor to allege and prove that the pro- 
perties were joint family properties. SHADI 
Lax vy. Lat BAHADUR alias JAGDAMBA SAHAI. 
339 
Joint Tenancy 
Joint tenancy—Whetber known to— 
Grant to two brothers constituting joint family 
—Whether grent made to brothers severally or 
as members of a joint family—tTest. 

The princjple of joint tenancy is unknown 
to Hindu Law except in case of the joint 
property- of an undivided Hindu family gov- 
erned by the Mitakshara Law which under 
that law ‘passes by survivorship. 

Where a grant is made to two brothers cons- 
tituting a joint family, the question whether 
the grant is made to She two brothers severally 
or as members of a joint family depends on the 
intention of the donor as expressed in the grant. 
Prima facie a gift toa mes of a joint Hindu 

family is his separate property and will only 
become joint family property when it descends 
to his sons, unless he himself has made it joint 
family property by throwing it into the com- 
mon stock. 


Where three grants were made to two bro- 
thers constituting a joint Hindu famil - 
pressed BE as “to you and your heirs 
“to you and your executors, administrators and 
assigns in full hereditary and transferable pro- 
prietary right” and “to you and your es 
successors and assigns”, beld, that there was 
nothing in the terms of these maintenance 
grants to the two brothers to suggest that the 
Government intended to make a grant to a 
joint family, and the ts conferred an estate 
of inheritance on each of the two brothers in 
the subject matter of the grant. Barnu RANI 
v. RAJENDRA BAKHSH SINGH. 445 

Legal Necessity 
Legal necessity — Widow — Alienation 
by—Consent of nearest reversioner—Presump- 
tion- of legal necessity—Rebutied—No pre- 
sumption regarding items of consideration— 
Part of consideration for legal necessity—Forim 
of decree. 

Where an alienation is made by the widow 
with the consent of the nearest reversioner, the 
only presumption is that the alienation itself 
was justified by legal necessity and once that 
presumption is rebutted, there is no presump- 
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tiori that all or any of the items of consideration 
for the alienation were for justifiable purposes. 
If any amount of the sale consideration is 
found to be for legal necessity, the remote re- 
versioners must, as a condition precedent to 
the declaratory decree prayed for, viz., that the 
sale-deed executed by the widow and the near- 
est reversioner was not binding on them, repay 
that amount to the vendee when they become 
entitled to the possession of the property after 
the death of the widow and the nearest rever- 
sioner. INDARJIT SINGH slias LALLAN SINGH 
v. JADDU. 42 

Marriage 

———Marrlage—Minor giri—Motber seeks 
permission of District Judge to give girl in 
marriage to a men who bad a wife lhing— 
When permission to be grented. 
Where a Hindu girl of 17 years of age her- 
self wanted to marry a man who was of the 
same brotherhood as the girl and bore a good 
moral character, was 28 years of age and well 
to do and although his first wife was alive she 
had been ailing for some time and as she never 


ye birth to a child, she herself wanted that |*5° 
her husband should take a second wife, and [PeF 


the District Judge refused permission to the 
mother of the minor girl to give away the girl 


in marriage on the sole ground that the man 
hada wits living, beld, t the girl could be 
married to the man and the District Judge 


should have considered the case on the merits. 
BHAGWATI v. Tee Districr JUDGE oF ALI- 


GARH. 1188 
Religious endowment 


— Religious endowmeni—Powers of 
mabeni—Permaneni lease or absolute grønt of 

property (without necessity) —Validity of. 
Where the disposition or assignment by a 
Mahant consists of a disposition or assignment 
of the Math and its p ies, such an assign- 
ment is void and acai in law pass no title, 
with the result that the of the as- 
signee is perforce adverse 
the attempted assignment. 

Das v. Nauranar Lat. 
Suretyshi 


ae the moment of |viously created invalidly should then 
Ram CHARAN |be continued, even though that charge was to 
327 \remain subsisting for 


HINDU LAW OF INHERITANCE 
(Amendment) ACT (Act II of 1929) 
Sec. 2 


ment of the debt incurred as surety does not 
exist. But if the surety for appearance or for 
confidence had bound himself after taking 
pledge, then his sons also must pay the debt 


incurred by becoming surety from the property 


taken in pledge. Dwarxa Das y.- KISHAN 
Das. 1459 
Will 
Wit—Jotst femily—One member cen- 
not dispose of bis interest by will without the 
consent of other members—Parties agreeing to 
upbold will after testetor’s desth—Will geve 
annuities and created a charge on properiy— 
Whether compromise legal. 

The Kørte of a joint Hindu family has no 
power to di of joint family property by 
will nor can he create 2 charge by will without 
the consent of the other members of the family. 
Where therefore the father after adopting a 
son executed a will under which he provided 
that certain annuities should be paid out of 
the profits of the (joint family) property and 
be a char i 





instituted by -the legatees against the successors 
to the testator for recovery of the arrears of 
annuities there was 2 compromise between the 
parties (in terms of which a decree was ) 
under which the parties upheld the will in all 
its particulars with one modification as to the 
reduction in the amounts of the annuities that 
were payable under the will, keld, that by 
accepting the will and agreeing that it should 
be upheld the successors necessarily agreed that 
the charge created under the will for the an- 
nuities should be continued and should be effec- 
tive as against the properties mentioned therein. 
There was nothing illegal in the successors 
ee ee ee ee 

ge or agreeing that the charge though pre- 
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generations. 
SINGH v. LAL Kumr. 


orward’ ` 


P 
—__—Suretyshib — Debts — Mitekshere —|HINDU LAW OF INHERITANCE 
Father's debt as sërety—Tbhree kinds of sxrety-| (Amendment) ACT (Act I of 1929), © 
ship—Sow’s liability for peyment—W hen arises. S2C- 2—" Sister” —Does not include a balf-sister. 
Under the. Mitakshara the liability of the |#ber uterine or consenguine. 
surety himself exists for the payment of the| The word “sister” in Sec. 2 of the Hindu 
debt where the surety is for appears, for|Law of Inheritance (Amendment) Act (Act 
confidence or for payment; the liability of the II of 1929) does not include a half-sister, either 
son exists in the case of surety for payment, |uterine or consanguine. Ram ADHAR V. 
_ but the liability of the grandsons for the pay-/SupEsmA. 9 
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INCOME TAX—Deduction—Repairs’ and 
‘renowals’—Meening of—Renewal of railway 
track—When cost a legitimate charge against 
income. 


The words “repairs” and “renewals” are not 
expressive of a clear contrast. The fact that 
the wear of the rails and sleepers of a railway, 
although continuous, is not made good annually 
does not render the work of renewal, when it 
comes to be effected, necessarily a capital 
charge. Expenditure may be a permissible 
duction in assessing to income tax, although 
the benefit derived from it extends beyond the 
Where the result of the 
.renewals was to bring the track back to norma! 
condition and the line as renewed was not 
capable of giving more service than the ori- 

inal line. Held, that the cost of relaying the 

ine so as to restore it to its original condition 
was a legitimate charge against income, and 
was therefore deductible from income fot 
the purpose of ascertaining taxable income. 
RHopEsSIA RAILWAYS, LIMITED vV. COLLECTOR 
oF INCOME Tax, BECHUANALAND PROTECTO- 
RATE. 1440 


Income—Sale of lend—Vendee agrees to 
give vendor, inter alia, a percentage shere of 
oil to be obtained from the lend—Paeyment of 
money in lien of share of oil—W bether ‘income’ 
or part of price. 

Where in consideration of a sale of land the 
purchaser agreed to give the vendor a sum in 
cash, a block of shares and a percentage share 
of the oil to be obtained from the land sold, 
and the vendor accepted a sum of money in 
lieu of her share of oil produced in a year, 
held, that the true view of the transaction was 
that the vendor had converted the land, which 
was capital, into money, shares and a percent- 
age of the minerals which the purchaser may 
win, and there was no question of profit or 
gain. The sum accepted by the vendor in lieu 
of her share of oil produced was in effect pay- 
ment by instalment of part of the price of the 
property which the vendor had finally disposed 
of to the vendee, and the amount so paid was 
therefore not ‘income’ of the vendor so as to 
make him liable to income-tex in respect there- 
of. MINISTER OF NATIONAL REVENUE V. 
CATHERINE SPOONER. 1428 


INCOME TAX ACT (XI of 1922), Sec. 3 
—Assessee’s estate charged by decree with mein- 
tenance allowance payable to stepmother—W he- 
ther payment to stepmother “income” of the 
assessee—Nature of charge—Liability to step- 
mother did not fall within exemption or eHow- 
Saces conceded is Secs. 7 to 12. 


year of assessment. 





INCOME TAX ACT (XI of 1922)— 
Sec. 6 


When the Income Tax Act, 1922, by Sec. 3 
subjects to charge “all income” of an individual, 
it is what reaches the individual as income 
which it is intended to charge. Where there- 
fore the decree of a court by charging the 
appellant’s (assessee’s) whole resources with a 
specific payment to his stepmother has to that 
extent diverted his income from him and has 


de- | directed it to his stepmother; to that extent 


what he receives for her is not his income. It 
is not a case of the application by the appel- 
lant of part of his income in a particular way; 
it is Se the allocation of a sum out of his 
revenue before it becomes income in his hands. 
Beyoy Smeu Duprurnia v. THE ComMMiIs- 
SIONER OF INCOME Tax CALCUTTA. 641 
———Sec. 6—Debtor gives bis creditor pro- 
missory note for sum be owes—Whetber credi- 
tor receives payment—Test. 

The liability to pay interest, like a liability 
to make any other payment, may be satisfied 
by a transference of assets other than cash and 
a receipt in kind may be taxable income. But 
for this to be so it is essential that what is 
received in kind should be the equivalent of 
cash or, in other words, should be money's 
worth. A debtor who gives his creditor a pro- 
missory note for the sum he owes can in no 
sense be said to pay his creditor; he merely 
gives him a2 document or voucher of debt 
possessing certain legal attributes, and the cre- 
ditor does not receive payment of any taxable 
income from his debtor or indeed any payment 
at all. 

In a question with the revenue the tax-payer 
is entitled to appropriate payments as between 
capital and interest in the manner least dis- 
advantageous to himself. Where a debtor owes 
the assessee a sum of money as principal and 
interest in respect of an unsecured loan, and 
the assessee, by an arrangement with his debtor 
affecting the whole indebtedness, accepts cer- 
tain assets in part satisfaction and takes pro- 
missory notes for the balance, the assessee is 
entitled to say, in a question with the revenue 
as in a question with the debtor, that he has 
accepted the assets in discharge of his debtor’s 
capital liability, and the presumption that a 
creditor is presumed to ane a payments received 
from his debtor towards the extinction of in- 
terest claims before capital claims has no appli- 
cation to such a case. THE COMMISSIONER OF 
Income Tax, Briar & Orsa yv. KAMESHWAR 
SINGH OF DARBHANGA. 527 
—— Sec. 6—Income—In kind—Test. 

Income may be received in kind as well as 
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INCOME TAX ACT (XI of 1922)— 


Sec. 7 

in cash and the receipt of an equivalent of cash 
may be a receipt of income. RAGHUNANDAN 
PRASHAD SINGH y. COMMISSIONER OF INCOM 
Tax, E 364 
—— Secs. 7 to 12—Exemptions or show- 
ances conceded in—Liability to stepmother. 


Where by the decree of a court the appel- 
'lant’s stepmother had a charge not only on his 
zamindary property from which his -agricul- 
tural income was derived, but also on all: hi 
other sources of income included in the assess- 
ment, the appellant’s liability to his stepmother 
was not of the same ‘kind as his liability to 
provide for his wives and daughters. ‘The case 


was not one of a charge created by the appel- 


lant for the payment. of debts which he has 
voluntarily incurred, and the appellant’s liabi- 
lity to his stepmother does not fall within any 
of the exemptions or allowances conceded in 
Secs. 7 to 12 of the Income Tax Act, 1922. 
Bryoy Sine DupHuria v. THe. Commis- 
SIONER OF INcoME Tax, CALCUTTA. ` ‘641 


———Sec. 10—Debtor trensfers colliery in 


satisfaction of debt—Arrears of rent discovered 


Pi ea DEN of—Whether deduc- 
LHDte. 


The assessee accepted the transfer of a colliery 
in part satisfaction of his debtor’s liability to 
him at a certain figure on the footing that 
it was unencumbered. The assessee subse- 
quently discovered that there were unpaid 
arrears of rent due to the superior landlord, 
which he had to pay in order to get possession 
of the colliery. The assessee claimed to deduct 
this payment from his assessment under Sec- 
tion 10 of the Act, for he was carrying on 
the business of a colliery owner. Held, that 
the assessee was not ential to deduct the pay- 
ment from income under Section 10(2) (i) 
and (ix). THe COMMISSIONER oF INCOME 
Tax, Briar œ Orissa v. KAMESHWAR SINGH 
OF DARBHANGA. 327 
————Sec. 10—Income from money lending 
business—New mortgage includes arrears of 
interest under a former mortgage (which ts dis- 
charged )—When peyment of arrears of interest 
received——Mortgagee purchases mortgaged pro- 
perty at judiclal sale—Purchase pe in excess 
of principal sum taxable—T axa fits arise 
on confirmation of sale—What deductions are 
permissible—When purchase price to be taken 
as market value. 

Where a new mortgage was executed in 
favour of the assessees for a certain sum, which 
included the principal and interest due to the 
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INCOME TAK ACT (XI of 1922)— 


assessees under a previous mortgage (and the 
assessees discharged the previous mortgage and 
all liability under it), and the assesses, who 
kept their accounts on a cash basis, did not 
show the interest due under the previous mort- 

as realised in the year of the new mortgage 
he , that when the assessees recerved the new 
mortgage they did not thereby receive payment 
or the equivalent of payment of the arrears of 


interest then outstanding on the previous mort- 


gage and the assessees were not liable to 

taxed on this sum as being income received 
when the new mortgage was granted. Held; 
futther, that this sum of arrears of interest 
continued to retain its character and remain 
due to the assessees down to the time of the 
judicial sale in execution of the decree passed 


on foot of the new mortgage, when it was 


Where a mortgagee decree-holder purchases 
the mortgaged property at a judicial to the 
extent the p price exceeds the princi 
sum due there is a realisation of interest t 
is a payment of interest; and the taxable pro- 
fits must be deemed to have arisen on the con- 
firmation of the sale; and the in~ 
curred by the assessees in taking delivery of 
possession and effecting mutation are not de- 
ductible from the-taxable profits. 

‘The price at which the assessees purchased 
the property at the judicial sale (and not the 
Civil Court Commissioners’ valuation before 
the sale) must, in the absence of evidence to 
the contrary, be taken to be in its market 
value. 

In 1923 a minor son of the mortgagor sued 
the assessees for a declaration that his one-eighth 
share was not affected by the mortgage decrees. 
Pending a decision in this suit the assessecs de- 
posited in Court one-eighth of the price at 
which they bought the property at the judicial 
sales which took place in 1924-25 in execution 
of the mortgage decrees. The minor son’s suit 
was decreed in 1927. ‘The books of the asses- 
see were kept on a cash basis. Held, that in 
computing the profits or gains of the assessees’ 
business for the year 1925-26 the deposit can- 
not legitimately be claimed as a deduction from 
such part of the purchase price as may be held 
to be an income receipt. 

Where in the above case a mortgage suit by 
a third party was pending at the time the 
assessees purchased the property in 1924-25, 
and the suit was decreed in 1926 and the sum 
due under the mortgage was declared to be 2 


charge on the property purchased by the asses- 


realised and became taxable. 


INCOME TAX ACT (XI of 1922)—)INCOME TAX ACT (XI of 1922)— 


Sec. 12 


Sec. 22 (2) 


sees, beld, that the said sum was not 2 permis-|kept his books on a hybrid system and it was his 
sible deduction in the computation of the|practice to enter sums as he received them in 


assessees’ profits or gains for the year 1925-26. 
Statements of questions of law in abstract 
form divorced from the facts of the particular 
case are undesirable. RAGHUNANDAN PRASAD 
SINGH v. THE COMMISSIONER OF INCOME 
Tax, BIHAR AND ORISSA. 564 
Sec. 12—-Assessee—Portion of income 
deriued from rents of buildings erected by 
lessee on land leased——Buildings to become pro- 
perty of lessor on determination of lease— 
Whether assessee entitled to allowance of cost. 
A portion of the income of the assessee was 
derived from the rents of the buildings erected 
by him on land leased from a cantonment 
authority under an arrangement under which 
the buildings were to become the property of 
the lessor on the determination of the lease 





a deposit i not made available to the 
revenue akenda, without discriminating 
between interest and capital payments, and then 
subsequently (in the following year or several 
years later) to allocate and treat as income 
certain portions of these sums which he attri- 
buted to interest. Held, that in the circums- 
tances the income tax officer was entitled (un- 
der the proviso to Sec. 13 of the Income Tax 
Act) to disregard the assessee’s method of 
accounting and adopt a method of computation 
of his own. But if it appears that he has 
adopted a wrong method the assessment may be 
set aside. 

In the computation of an assessee’s total in- 
come from money-lending transactions for a 
particular year, the income-tax officer may justi- 


after 30 years. On a case stated under Sec.|fiably take into account both actual receipts 
66 the High Court was of opinion, (1) that/of interest in that year and sums carried by 
the income so derived fell to be assessed under |the assessee to income account in that year out 
Section 12 of the Income-tax Act, and (2)|of the receipts of previous years which have 
that the assessee was entitled to allowance of|been held in suspense and no part of which 
1/30th of its total expenditure on erecting the|has previously been returned as income. What 
buildings from his income therefrom each year.|the officer is directed to compute is not the 


The assessee submitted to the order of the High 
Court but the Commissioner of Income Tax 
appealed against the decision as to the annual 
allowance. Held, by the Privy Council revers- 
ing the High Court, that under Section 12 
the allowance must be in respect of expenditure 
incurred in the year under assessment and not 
previously. 

Their lordships further indicated their doubts 
as to the applicability of Section 12 to the cir- 
cumstances of the case. THE COMMISSIONER 
oF Income Tax, UNITED PROVINCES oF AGRA 
AND OupH v. Basant Ral TaAKHAT SINGH. 

1021 
— Sec. 13—-Assessee’s method of account- 
ing—When may be disregarded—Profits com- 
~ puted at actual receipts of interest in the year 
of computation and sums cerried by assessee to 
income account in that year owt of receipts of 


previous years beld in suspemse—Legality of—' 


O pen by debtor—When assessing 
officer entitled to treat payment as applicable to 
outstanding interest—Right of creditor to 
appropriate payment to capital acconnt and not 
to interest. 

Where an assessee keeps his books on a cash 
basis disclosed to the revenue authorities and 
the offcer accepts that basis, the calculation 
myst be based on actual receipts in the year of 
computation. Where, however, the assessee 


assessee’s receipts but the assessee’s income and 
in dubio what the assessee himself chooses to 
treat as income may well be taken to be in- 
come and to arise when he so chooses to treat 
1t. 

Where the assessee received a payment from 
his debtor in the year of computation and the 
assessee had not up till then credited himself 
as having received any interest (out of sums 
received by him during the currency of the 
debt) or disclosed or accounted for any interest 
receipts to the revenue authorities, the income 
tax officer was entitled to treat the payment 
as applicable to the outstanding interest and 
accordingly to treat the payment as income of 
the assessee in the year of payment. ‘The result 
of this is that the assessee will be able to treat 
all the unallocated payments recetved by him 
during the currency of the debt as payments 
towards capital. THe Com™assionER oF IN- 
COME Tax, BIHAR AND ORISSA v. KAMESHWAR 
SINGH OF DARBHANGA. 527 
—— Sections 22 (2), 23 (4) md 23 (2)— 
Assessee deliberately fails to make a return of bis 
total income—Effect of—Whether income-tar 
officer empowered to assess tinder Section 23 (4). 

Where an assessee, who carried on business in 
several places, filed a return in respect of the 
income derived from some of the branches, and 
on his attention being drawn by the income-tax 
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INCOME TAX ACT (XI of 1922)— 
Sec. 22 (4) 


officer to the fact that the return was not in 
respect of all the branches, he failed to make 
good the omission, eld, that the return deliber- 
ately failed to comply with the rule in Sec. 22 
(2), viz., that the return was to be of the tora! 
income of the assessee, and was therefore no re- 
turn at all within the meaning of that rule of 
law, and there being a failure to make a return 
under Section 22(2), the income-tax officer had 
power to make a best judgment assessment under 
Section 23(4). Section 23(2) was not appli- 
cable to such a case. ABHEY Ram CHUNNI 
Lat—In the matter of. 49 


—Sectlon 22 (4)—Assessee called upon to 
furnish return—Notice under the section may 
be issued at any time afterwerds. 

It is open to an income-tax officer to issue a 
notice under Section 22 (4) at any time after 
he has called upon the assessee to furnish a re- 
turn. The time during which the income-tax 
officer could issue a notice under Section 22 (4) 
is not limited to the time between the service of 
a notice on an assessee under Section 22(2) and 
the return furnished by the assessee in com- 
pliance with that notice. PALLUMAL BHOLA- 
NATH—In the matter of. 1474 


——Section 30—Appeal—Assistent Com- 
missioner entitled to examine case to satisfy bim- 
self whether appeal competent—Order that no 
appeal lsy—Not amounting to order dismissing 
appeal under Section 31. l 

The Assistant Commissioner is right in so far 
examining the case as to satisfy himself whether 
the appeal before him is competent; and his 
order that no appeal lay does not amount to an 
order dismissing the appeal under Section 31 of 
the Income-tax Act. PALLUMAL BHOLANATH 
—In the matter of. 1474 


———Section 66—Questions as to accounts sad 
rates of profit—Points of fect not of lew—No 
reference to High Court permissible. 

In the course of an assessment of an assessce 
who was a contractor two questions were 
raised :— 

(1) Whether particular sales which had been 
effected in the course of the “previous” year 
but for which payment had actually been re- 
ceived in the following year could be included 
in the assessment? and 

(2) Whether in the absence of a proper 
balance-sheet and profit and loss account the 
flat rate, applied by the Income-tax Officer for 
determining the amount of profits, was exces- 
sive? be n 

Held, that both weré questions of fact and 
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INSOLVENCY 
the High Court had properly refused to direct 
the Commissioner to state a case. 

Que.— Whether an appeal to His Majesty in 
Council lay from an order of the High Court 
refusing to direct the statement of a case? - 
Feroz SHAH v. THE Income Tax Comas- 
SIONER, PUNJAB AND N. W. F. Province, 
LAHORE. 1258 


——Section 66—Reference to High Court 
—Procedure—Formal decree by High Court. 

Where the Commissioner omitted to fermu- 
late a question of law and the High Court itself 
formulated the question to be decided, the Privy 
Council deprecated this departure from regular 
procedure. 

There ought to be a formal decree by the 
High Court following upon their judgment dis- 
posing of a reference under Sec. 66 of the In- 
come tax Act. THE CoMMISsSIONER OF IN- 
COME Tax, BIHAR AND Orissa v. KAMESHWAR 
SINGH OF DARBHANGA. 527 
———Section 66, Sub-Sec. (2)—Reference 
under—Rs. 100 deposited as fee—Whetber 
deemed to be included in Courts order awarding 
costs to the assessee. 

Where in an income-tax matter, the High 
Court awarded to the assessee his costs against 
the opposite party, but the office omitted to in- 
clude in the memorandum of costs the amount 
of Rs. 100 deposited as fee for the reference un- 
der Sub-Sec. (2) of Sec. 66 of the Income-tax 
Act, beld, that this amount being a part of the 
costs of the reference must be to have 
been included in the Court’s order, and must 
therefore be included in the memorandum of 
costs. Lactman Das Basu Ram v. THE 
COMMISSIONER, INcome-Tax U. P. 942 


———Section 66A—Order of High Court re- 
fusing to direct statement of a case—W hether 
appeal to Privy Council lies. 

Feroz SHAH v. Income Tax Conmas- 
SIONER, PUNJAB. 1258 


INSOLVENCY—Privete International Taw 
—Order of. adjudication by a ‘foreign Cour? — 
Insolvent a er of a decree in British India— 
Prior attachment of that decree—Attaching 
decree-bolder’s rights—Provincial Insolvency 
Act, 1920, Sec. 56-—Ctvil Procedure Code, Secs. 
2(5) and 64. 

A foreign adjudication order does not operate 
in British India vi statsi, but only under the 
rule of private international law. As regards 
movables (for it is settled that no adjudication 
order is recognised as having the effect of vest- 
ing in the Receiver any immovables in another 


country), after the date of the foreign adjulli- 


INTEREST 

cation order, it will be recognised as effective. 
but it will not be allowed to interfere with any 
process at the instance of a creditor already 
pending, even though such process is incom- 
plete, provided that at that date the bankrupt’s 
freedom of disposal was so affected by the pro- 
cess that he could not have assigned the sub- 
ject-matter of the process to the Receiver. 

In execution of a money decree obtained by 
the appellant against his judgment-debtors he 
attached in the Madras High Court a prelim- 
inary decree in a partition suit directing inter 
alis payment of money in favour of the judg- 
ment-debtors. Subsequently an order was made 
by the District Court at Secunderabad ("foreign 
Court”) adjudging the judgment-debtors as 
insolvents. 

Held, that under the rule of private interna- 
tional law the Official Receiver of Secunderabad 
could only take subject to the rights of the at- 
taching decree-holder, who would be entitled 
to the benefit of his prior attachment of the dec- 
ree in the Madras partition suit. GUMMIDELU 
ANANTAPADMANABHASWAMI V. [HE OFFICIAI. 
RECEIVER OF SECUNDERABAD. 692 
INTEREST —Equitable jurisdiction to allow 
—Beneficiery under deed of wagf—When 
entitled to interest against mutwalli—Trus/. 
Act (II of 1882), Sec. 23(b)—Principle of — 
To be applied. 

Where a beneficiary under a deed of waqf 
institutes a suit to recover his share of the pro- 
fits (from the property) from the mutwalli un- 
der the deed, and there is unreasonable delay in 
payment, the beneficiary is entitled to interest 
on the amount of his claim. Kistrwar JAHAN 
Beraam v. ZAFAR MoHammMaD KHan alias 
MOHAMMAD JAN KHAN. 21 


———Short term losn in rural areas—T wo per 
cent per mensem not considerable. 

In transactions involving loans of smal! 
amounts a rate of interest at 2% per mensem 


is not considerable in rural areas where the fae 
ties had probably considered that it was a short 


KUMAUN 
the burden of establishing their proposition lies 
heavily. And they can discharge it only by 
pointing to something in the context which gocs 
to show that the loose and inexact meaning must 
be preferred. 

The primary and exact meaning of ‘adjoin- 
ing’ is ‘conterminous’.. THE Mayor, Coun- 
CILLORS AND BURGESSES OF THE BOROUGH OF 
New PLYMOUTH v. THe TARANAKI ELECTRIC- 
Power Boarp. 1478 
JURY—Trial by jury—vVerdict given—Sub- 
sequently one juror proved to be unacquainted 
with langnage in which proceedings were con- 
ducted—Verdict bad—Conviction quashed. 

In a trial by jury on verdict given, it wis 
afterwards alleged and proved on behalf of the 
accused that one of the seven jurors did not 
understand English, the language in which some 
of the evidence had been given and in which the 
addresses of counsel were made and the charge 
of the Sessions Judge was delivered. Held, that 
this defect could be proved by evidence of the 
juror himself or otherwise and completely vitiat- 
ed the trial. The verdict must be set aside. 
There is a clear distinction between evidence 
of what takes place in the jury box and in the 
jury room and the evidence of what takes place 
in open court. Ras BEHARI LAL v. THE KING- 
EMPEROR. 893 


KUMAUN—Appesls—Government notifica- 
tion issued on April 1, 1926—Interpretation of 
—A pplication for execution—Dismissed by As- 
sistant Collector—District Judge wrongly dis- 
posed of appeal—Whether second appeal lay to 
the High Court. 

The decree-holder made an application for the 
execution of his decree passed in a suit instituted 
in the court of the Assistant Collector of 
Almora, Kumaun before April 1, 1926. ‘The 
application was dismissed by the Assistant Col- 
lector. On his appeal to the District Judge 
being dismissed, the decree-holder filed a second 
appeal in the High Court. Held, that in view 
of the Government notification issued on April 
term loan.» Harpans DUBE v. SITA oa 1, 1926, the application for execution was i 

ject, as re forum of appeal, to the rules 
INTERPRETATION OF STATUTE— |in force before the notification, and the decree- 
Punctustion marks—Cannot control meaning of bolder should have appealed to the Deputy 
section. Commissioner. 

Mansa RAM v. ANCHO. 998} Held, further, that a second appeal to the 
Rule—Words are used correctly end|High Court would certainly lie in so far as the 
exactly—Unless context shows otherwise. District Judge assumed a jurisdiction he did not 

In interpreting a statute the rule is that the) possess, and the proviso under the heading 
words in the statute are used correctly and ex- qualification’ in the Government notification 

y and not loosely and inexactly. Upon| cannot be so construed as to prevent the ex- 
Sy ae nt thee che rule has been broken ercise by the High Court of its power to set 
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LIMITATION ACT (IX of 1908)— 






















KUMAUN 
aside the order of the District Judge. Kema|Sec. 15(1) 
CHAND vy. KESHAR SINGH. 103 | Clause 27, end Civil Procedure Code, 





——Hindu—Sonless—Ancestral property—| Sec. 98—Sec. 98 C. P. C—Whsther inappli- 
Whether competent to make a will of such pro-|cable to chartered High TEE Wager 


perty. of difference cen be referred under Cleuse 27 
A Hindu holding ancestral property and who 


—Sait reference obligatory. 
has no sons is competent to make a will in res- 


AxBARI Becam vy. Rammar Husar. 1127 
pect of such property in Kumaun. Armu SaH|LIMITATION ACT (IX of 1908), Sec. 3 
vy. KUNDAN SAH. 1366 


—Applicability of —A pplication under Sec. 186, 
LAND REVENUE ACT (Local Act IN of |Compenies Act—Periog of limitation, — 

1901), Secs. 40 end 44—Thehader—Revernue| An application made by an Official Receiver 
court refuses to enter name in annual register—| under Section 186 of the Indian Companies*Act 


Whether suit session against Ider |is neither a suit instituted nor an application 
Aia US: a made within the-meaninig of Séctioh 3 of the 
Ramyr MaL v. Devi Prasan. 10 | Indian Limitation Act, and it is therefore an’ 


application for which no period of limitation 
is prescribed. HANSRAJ GUPTA v. THE OFF- 
CIAL LIQUIDATORS OF THE Demma Down- 
Mussoore Erecric Tramway Co., LTD. 

175. 
——Section 3I—Suit after period of limi- 
tation TNE box . I —Limitation not set 
up as aiea suit must be dismissed— 
Question of limitation—W ben must be deter- 
mined. 


By reason of Section 3 of the Limitation Act 
it is incumbent upon a court to dismiss a suit 
if it has been filed after the period of limitation 
prescribed therefor by the First Schedule of the 
Act even if limitation had not been set up as a 
defence. i 

A question of. limitation when it arises upon 
the facts before a court must be heard and 
determined whether or not it is directly raised 
in the pleadings or in the grounds of appeal. 
RapHaA MOHAN v. Amı CHAND. 1283 
———Section 12(2)—Application for review 


LEGAL PRACTITIONERS ACT (XVOI 
of 1879), Section 12 end Ber Councils Act 
(XXXVII of 1926), Sec. 10(1)—Contempt 
of court committed by pleader—In bis capacity 
as a suitor—Whetber pleader can be punished 
professionally. 


An advocate or pleader can be punished pro- 
fessionally for contempt of court committed by 
him in his capacity as a suitor. Sec. 10(1) of 
the Indian Bar Councils Act (XXXVII of 
1926) clearly shows the intention of the legis- 
lature to render an advocate punishable in his 
professional capacity for misconduct other than 
professional misconduct. Whether in a parti- 
cular case it is necessary to go further than to 
award the customary punishment for contempt 
of Court depends upon the facts of that case.’ 
A PLEADER—I the matter of. 251 


LEGISLATURE—Powers of—Whether can 
pass lows affecting jurisdiction of High Court. 
GHULAM NIZAMUDDIN V. AKHTAR HUSAIN 





KHAN. 971 |—Copy of judgment unnecesssery—W hether 
e legislature—Statute— Vali |ime for obtaining copy to be excluded. 

diiy of—Power conferred to legislate on perti- Although it is not necessary for the appli- 

sey ois cant to obtain a copy of the judgment for the 


purpose of making application for review, 
still under Section 12(2), Limitation Act, time 
for obtaining 2 copy should be excluded if, in 
mend passed by single Judge—Wbhether Letters sce eae ee kt 2c Er 
Patent sbhea AN —— Section E TR of—Stey of exe- 
__ A final decision, which effectually disposes of | cution by injunction or order. 

the ERTA the High Court, amounts to 
a ‘ju t (whether it amounts to a decree |decres in certain rent suits, a receiver was ap- 


E. R. Crortr v. SYLVESTER DUNPHY. 284 


LETTERS PATENT (Allahabad), Cleuse 
I E E ARRE of—Order of re- 


41, R. 23 o wait for some time, and at the time no appli- 
SITAL DIN v. ANANT Raw. . 127 ‘cation for execution was pending, beld, that tle 
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LIMITATION ACT (IX of 1908)— LIMITATION ACT (IX of 1908)— 


Sec. 19 


order was not in any sense 2 stay of the execu- 
tion by injunction or order within the meaning 
of Section 15 Limitation Act. KmryANAND 
SINGH vy. Parret CHAND LaL CHAUDHURY. 

359 
Section 19--Debt—Acknowledgment of 
—Cannot be made basis of suit—Ceuse of action 
must be based on original debt. 

A mere acknowledgment of an older debt 
cannot be made the basis of a suit. An acknow- 
ledgifient of a debt does not amount to a super- 
session of the debt acknowledged. If only 
conforms the older debt, and therefore, if any- 
thing has to be recovered, it is on the debt 
- which is being acknowledged by the document 
called acknowledgment. It would be a con- 
tradiction in terms to say that a document, 
which amounts only to an “acknowledgment”, 
supersedes the old debt and gives rise to 2 new 
one. BAL KRISHNA v. Desi SINGH. 1530 
——Section 19—Letter by decree-holder 
extending time for further execution—Presented 
by judgment-—debtor in court along with appli- 
cation—Acknowled gment of liabdity of emount 
due under decree. 

An application presented by the judgment- 
debtor to the Court that the letter of the decree- 
holder to the effect that it had been settled be- 
tween the parties that no further execution 
should be taken out in respect of the money 
due under the decree before a specified date 
should be placed on the record, amounts to an 
acknowledgment of liability within the mean- 
ing of Section 19 of Limitation Act. 
ADYA PrasaD SINGH v. LAL GrjIsH BAHADUR 
PAL. 256 
————Sections 19 end 20—Debtor paying in 
pert satisfaction of money due from bim— 
Creditor appropristing towards interest—W be- 
ther limitation saved. 

Where a debtor pays a certain amount in part 
satisfaction of what is due from him without 
, caring to specify that the sum is to be appro- 
priated towards interest or principal, and the 
creditor a riates such payment towards in- 
terest, held, ae the payment cannot be con- 
sidered to be the payment of interest as such 
and will not save limitation on that footing. 





* Held, further that the payment having been 


lawfully appropriated towards interest it cannot 
be considered to be payment in part satisfaction 
of the principal, and limitation cannot be saved 
on the supposition that a part of principal was 
paid and the fact of payment appears in the 

dwriting of the debtor. Ram Prasan v. 
BINAEK SHUKUL. 


214 


930 the 


Art. 83, Schedule I 


———Section 20—Part payment of debt made 
within period of limitation but acknowledgment 
in writmg made after expery of period—Whe 
ther fresh start given to the period of limita- 
tion. 

The part payment of the principal of a debt 
within the period of limitation gives a fresh 
start to the period of limitation provided an 
acknowledgment of the payment appears in the 
hand-writing of, or in a writing signed by, the 
person making the payment. It is not neces- 
sary that the acknowledgment should be made 
in writing by the debtor within the period of 
limitation. It is enough if the payment is made 
within the period of limitation and it does not 
matter that the acknowledgment in writing 
is made by the debtor after the expiry of the 
period of limitation. LAL Smncu alies BHAG- 
WAN Dass v. Guias Rat. 403 
— Section 23—What constitutes continu- 


ing wrongs. 
Huxum CHAND v. Manaray BAHADUR 
SINGH. 1325 


Article 31—Suit against railway—W be- 
ther after arrival of goods railway becomes 
bailee for purpose of limitation—'Carrier’— 
Meaning of. 

Where after the arrival of the goods, the 
railway administration, at the plaintiff’s request, 
agreed to keep the goods till his further instruc- 
tions as the consignee had refused to take deli- 
very of the same, beld, in a suit against the 
railway company, that Art. 31 of the Limita- 
tion Act applied; and there is no warrant for 
the proposition that after the goods have arrived 
the carrier becomes bailee for the purpose of 
limitation and Art. 48 or 49 applies. 

The word “carrier” in Art. 31 does not have 
the same meaning as the words “common car- 
rier” as defined in the Carriers Act. ALAMGIR 
FOOTWEAR Co. v. THE SECRETARY OF STATE 
FOR INDIA IN COUNCIL. 796 
Article 83, Sch. 1—Applicability of— 
Money left with vendee for payment to a credi- 
tor of the vendor—Creditor not paid—V endor 
himself makes payment—Vendor’s suit for 
demages—Period of limitation. 

If a portion of the purchase money is left 
with a vendee for payment to a creditor of the 
vendor, and no time is fixed for payment, there 
is an implied agreement on the part of the 
vendee to pay the amount due to the creditor 
either forthwith or within a reasonable time. If 
the vendee commits a breach of the implied 
Siete he is bound in law to indemnify 

vendor for any damage sustained by the 
1703 








LIMITATION ACT (IX of 1908)— 
Article 85 

vendor, in consequence of the breach of agree- 
ment on his part. The suit by a vendor in such 
cases is to enforce the implied contract of in- 
demnity and it comes within the purview of 
Art. 83 of the 1st Sch. to the Limitation Act; 
and the time against the plainiff in such a suit 
a e a RG ee, Teer en a 
tually been suffered by him. The payment to 
the third party that can entitle a vendor to sue 
the vendee for damages must not be gratuitous 
and must be made by the vendor before the 
claim of the third party against the vendor has 
become unenforceable in law. Umxar SINGH 
vy. Kast PRASAD. 787 
Article 85—Inapplicability of. 

Where during the long course of dealings 
between parties plaintiff never owed anything 
to defendants nor were the accounts ever signed 
by the latter but when accounts were finally 
adjusted on February 21, 1929 a certain sum 
was found due to plaintiff by defendants and in 
his suit for recovery of this amount, filed on 
Jan. 21, 1930, plaintiff admitted that he could 
not claim any item of a period prior to Jan. 21, 
1927, beld, that Art. 85 of the Limitation Act 
did not apply to this case. RapHA MOHAN V. 
Ami CHAND, 1283 
Article 89—Applicable to suits for ac- 
counts between principal and agents. 

Article 89 of the Limitation Act and not 
_ Art. 62 applies to suits for accounts between 
principal and agents. Mot LaL v. RADHEY 
LAL. 1009 
—— Article 113—Suit for specific 
mance—Starting point of lmitation—T 
fixed for the performence’—Meening of. 

In the case of a suit for specific performance 
of a contract, which is governed by Art. 113 
of the Limitation Act, the provision in the third 
column that the period of three years’ limita- 
tion runs from date fixed for the perfor- 
mance means the date fixed in the contract it- 
self which is to be specifically enforced, whe- 


The force of the word “fixed” im 
should be fixed definitely and should not be left 
to be gathered from surrounding circum- 
stances. Kast Prasap v. CHHABI Lat. 300 
Articles 116 end 111—Swuit for uapail 
purchase money under registered sale deed—No 
time fixed for completing sale—Purchase 
money not payable until some date after con- 
veyence of property—Limitation. 

Ram RacHusm LaL v. UNITED REFINERIES 








or 
date 





LYD. 





1704 


[3 w 


LIMITATION ACT (IX of 1908)— 
Article 144 


deed and a deed of gift executed by Hindu 
widow—Decleratory suit by next rever- 
sioners—W ben claim time-berred—Hindu Law 
—When gift not emouniing to a surrender. 

A Hindu widow of the last male owner exe- 
cuted a mortgage deed on Feb. 8, 1912, in 
favour of one D. On July 21, 1920 she exe- 
cuted a deed of gift in favour of her daughter 
and the son of her daughter’s husband’s brother. 
In a suit instituted by the next male rever- 
sioners of the deceased, for a declaration’ that 
the two deeds were null and void as against 
them, -beld: 

(1) that as the plaintiffs did not sue within 
a period of six years from the date on which ° 
the mortgage deed in suit was executed by the 
widow, ie suit, so far as the mortgage deed 
was concerned, was not within limitation. 

(2) that the gift of 1920 did not amount 
to a surrender in favour of the daughter and 
that as Art. 120 of the Limitation Act applied, 
the suit with respect to the gift also was time- 
barred. JacGRANI v. Gaya «alias KANNAN 
PANDEY. 1305 
Article 144—Math—Mabent cresies an 
interest to endure beyond his life—Sterting 
point for the period of limitation. = - 

A Mahant has power (apart from any ques- 
tion of necessity) to create an interest in pro- 
perty appertaming to the Math which will con- 
tinue during his own life, or to put it perhaps 
more accurately, which will continue during 
his tenure of office of Mahant of the Math, 





-|with the result that adverse possession of the 


particular property will only commence when 
the Mahant who had disposed of it ceases to be 
Mahant by death or otherwise. Where the dis- 
position by a Mahant of an item of the property 
appertaining to the Math endures beyond his 
life, eg., a grant of a permanent lease or an 
absolute grant of the property, it is good, but 
good only during his tenure of office of Mahant. 
Ram CHARAN Das v. NAURANGI LAL. 
Articles 144 and 142—Applicability of 
—Sxtt for based on plaintiffs tHle— 
When plaintiff entitled to a decree. l 

Article 144 of the Limitation Act (IX of 
1908) applies to a suit for ion of immov- 
able property based on plaintiff’s title, and in 
such a suit if the plaintiff proves his title, he is 
entitled to decree, unless the defendant suc- 
ceeds in establishing his adverse possession for a 
period of more than 12 years. Such a suit 
does not fall under Art. 142 and it is not 





541 | necessary for the plaintiff to prove that he has 
Article 120—Applicstion of—Mortgage | been in possession within 12 years from she 
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LIMITATION ACT (IX of 1908)— 
Article 144 


date of the institution of the suit. KALLAN v. 
MOHAMMAD NABI KHAN. 105 
Article 144—Purchase of undivided 





share at suction sale—Formal delivery of posses- 
ston—Suit by purchaser for actual possession— 
When time-barred. 


In execution of his simple money decree A 
purchased an undivided share in certain fixed- 
rate tenancy plots owned jointly by his judg- 
ment-debtor and the defendant, and obtained 
formal delivery of possession. A brought a suit 
for partition and separate possession of his share 
‘against the defendant, but a decree for joint 
possession was passed, and in execution of the 
decree A obtained formal delivery of ion 
on September 1, 1915. In 1916 A sold his un- 
divided share to the father of the plaintiff, and 
he applied for mutation of his name. The ob- 
jection of the defendant was overruled and 
mutation was ordered in favour of the father of 
the plaintiff. On the death of his father the 
plaintiff brought the present suit for joint pos- 
session along with the defendant. ‘The defen- 
dant leaded that he and his co-tenant through- 
out remained in possession and the suit was 
barred by 12 years rule of limitation. The 
court below found that neither the plaintiff nor 
his predecessor-in-title ever succeeded in obtain- 
ing actual possession. Held, that the resistance 
on the part of the defendant had the effect of 
preventing the plaintiff’s predecessor-in-title 
from obtaining actual possession and this, coupl- 
ed as it was, by an open denial of their title 
amounted to their ouster, and time began to run 
from September 1, 1915 and the present suit 
was time-barred. The possession of the co 
tenant, whose share had been purchased by A, 
cannot be deemed in law to be the possession of 
the plaintiff or of his predecessors-in-title 
AMBIKA PRASAD UPADHYA (MINOR, THROUGH 
Rup NARAIN PANDEY) v. SADA SHEO LAL 

33 


Article 158, end Civil Procedure Code, 
Sch. II, Paras. 12 and 14—Application under 
Para. 12 and 14--Whether Art. 158 applies. 


Kimoti v. BEHARI LAL. 519 


Article 182—Step-in-sid—wW bether ap- 
plication for copy of decree, amounts to. 


A mere application for a copy of a de:ree 
cannot be taken to be a step-in-aid of execu *on 
of a decree. In order to come within Art. 182 
of the Limitation Act a decree-holder must 
make some application to the execution court 
etself. NARAYAN Dass v. TaRAVATI. 1126 








MOHAMMEDAN LAW 


Article 182(2)—Order of Appellate 
Conrt—Judicially made—Finally disposes of 
appeal— Whether gives mew starting point for 
limitation. 

When an order is judicially made by an Ap- 
pellate Court which has the effect of finally dis- 
posing of an appeal, such an order gives a new 
starting point for the period of limitation pres- 
cribed by Art. 182 (2) of the Limitation Act 
(IX of 1908). ABDULLA ASGHAR ALI V. 
GANESH Das Vic. 239 
Article 182, Swb-Sec. (5)—Apptication 
for precept—What isx—When constitutes step- 
in-aid of execution. 

Within a year of the passing of the decree, 
the decree-holder applied under Or. XXI, R. 11, 
CUPS. and on the same day presented another 
application praying that mention may be made 
in original application that the money 
standing in the Improvement ‘Trust to the 
credit of the judgment-debtor be attached to 
the extent of the decretal amount as the judg- 
ment-debtor was likely to withdraw this money. 
Held, that the application was in accordance 
with law, and that as it amounted to an appli- 
cation for a step-in-aid of execution, it saved 
limitation. Ra{Įm v. RAMJL 902 
Article 182, Swb-cl. (5 )—Decree—Pay- 
ment of money nnder—Certification by decree- 
holder—Not emounting to step-in-aid. 

Mere certification by the decree-holder of a 
payment of money under the decree is not an 
application to take some step-in-~aid of execution 
of the decree within the meaning of Sub-cl. (5) 
of Art. 182 of the Limitation Act. ADYA 
PRASAD SINGH v. LAL GRJISH BAHADUR PAL. 

256 
LOCAL LEGISLATURE—Powers of —W be- 
ther can pass lews affecting jurisdiction of High 
Court. 

The local legislature has power (with previous 
sanction) to pass laws affecting the jurisdiction 
and powers of the High Court, whether derived 
from the Government of India Act, 1919, the 
Letters Patent or the Codes. GHULAM NIZAM- 
UDDIN V. AKHTAR HUSAIN KHAN. 971 
a pil aia aseaae LA W-—Dower—Widow 

die oe eg possession of ber busband’s pory 
ow’s right of retention—W khet 
sent of busbend’s berrs should be obtained when 
possession is taken by widow. 

A Mohammedan widow, whose dower remains 
unpaid, is entitled to retain possession of the 
properties of her husband, which she obtained 
lawfully without force or fraud but without the 
consent of ber busbend’s beirs, until her dower 
debt is satisfied. If ahe has to depend on con 
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MOHAMMEDAN LAW 
sent of heirs that consent she will seldom ‘get 


and the rule will become nugatory. Zama 
ALI v. AZIZUNNISSA. 483 


—— Gift made isn Marz-ul-maut— Donor 
suffering from tubercnlosts—Whether cen act 
under Marz-ul-maut. 

A person suffering from tuberculosis in its 
final stages when he has no hope of recovery 
could come under the conditions of Marz-uJ- 
mant, although it would not necessarily follow 
that a person in the earlier stages of phthisis, 
when he may have a very good hope or expecta- 
tion of recovery, would come under that legal 
doctrine. Must Imran v. IBNE Hasan. 53 


Marriage—Consummation of—Prompt 
dower ttn pald—Suit for restitution of conjngal 
rights—Whether maintainable—Court’s discre- 
Hon to make decree conditional—Husbend con- 
tracted illicit connection with maid-servent— 
Wife illtreated—When wife justified in refus- 
ing to go and live with him unless certain con- 
ditions fulfilled. 


The absolute right of 2 Mohammedan wife 
to insist on the payment of the whole of the 
prompt portion of her dower before restitution 
of conjugal rights (except when the husband 
wants to take out on a journey to another 
town) is lost after the consummation of the 
marriage, unless the consummation took place 
- when she was a minor or of insane mind so as 
to be incapable of giving consent. 

There is no absolute right in a husband to 
claim restitution of conjugal rights against hic 
wife unconditionally; the courts have discretion 
to make the decree conditional on the paymen: 
of her unpaid dower debt or to impose other 
suitable conditions considered just, fair and 
necessary in the circumstances of each case. 

A marriage cannot be regarded as purely a 
sale of her person by the wife in consideration 
for the payment of dower. 

The Tahzib is against there being any abso- 
lute right of refusal in the wife. 

The proper course is to abide by the opinions 
which have been adhered to in the commenta- 
ries of recognized authority in India and not to 
decide the paint on any general rule of inter- 
pretation based on the majority of votes of the 
ancient jurists. 

After the marriage had been consummated. 
the wife stayed away from her husband’s house 
at her own instance and refused to return 
through fear of life and honour as the husband 
had contracted illicit connection with a maid- 
servant and illtreated his wife. The latter sued 
for dower, which was not excessive and within 
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MOHAMMEDAN LAW 


the means of the husband, and she obtained 
a decree inspite of contest. Subsequently the 
husband sought restitution of conjugal rights. 
Held (1) that the husband should be up- 
on to pay the dower debt before he had pos 
session of his wife; 

(2) that the wife was fully justified in re- 
fusing to go and live with her husband so long 
as there was no undertaking not to keep any 
mistress in the house; she could go to live with 
him only if a separate house was given to her, 
Maintenance allowance was paid and she was 
allowed to keep in the house, according to her 
choice, one male and one female servant to pro-. 
tect her safety. The husband was also not to 
allow any other woman to live in his house to 


whom the wife objected. Anis BEGAM vy. 
Mattie MuHAMMAD Israra Warr KHAN. 
1079 


———Mosque—Abmadya sect—Right to offer 
up preyers with regular congregations behind 
recognised Imem a 

SFAT Att KHAN v. SYED ALI MIAN. 513 
———Shie—Gift made in Marz-ul-maut— 
Valid to the extent of one-third. 

Under the Shia Law a gift made in Marz-ul- 
maut holds good to the extent of only one- 
third of the donor’s estate in spite of delivery 
of possession prior to his death. Must IMRAN v. 
IpNE Hasan. 53 


i Une E before Musalman 
Waqf Validating . Act—Validity of—Test— 
Substential dedication of properties to cheri- 
fable purposes necessary. 

A waqf executed before the passing of the 
Musalman Waqf Validating Act VI of 1913, 
comprised a house worth about Rs. 40,000 
and zamindari property fetching a net income 
of Rs. 600. The mutwallis were to spend 
the income from the property as follows:— 
a) Religious objects—Rs. 112 p.a; (b) 
School—Rs. 29 p.a; (c) Personal annuities 
—Rs. 158 p.a.; and the balance of the income 
was to be spent on repairs of house, manage- 
ment of the village and personal expenses of 
mutwallis, The heirs of the wakif and the 
mutwallis were to live in the house free of 
rent. 

Held: (1) that as the bulk of the income 
was not dedicated to religious or charitable 
objects, the waqf was not a document which 
conformed to the canons of the Mohammedan 
Law and therefore it was not a valid waqf. 
(2) that there was a valid charge on the pro- 
perty for the religious and charitable p 
to the extent of Rs. 100 for the salary of 





MORTGAGE 


Imam and repairs of mosque, Rs. 12 for the 
salary of the Muazzin and Rs, 29 grants to 
schools and also Rs. 153 for the benefit of in- 
dividuals. MOHAMMAD IRFAN ALI KHAN vV. 
MoHnammaD Tanm AL KHAN. 97 
MORTGAGE—Prior and Subsequent mort- 
gages—Property sold in execution of a'tcree in 
prior mortgagee’s sult (subsequent mortgagee 
not being ee mortgagee’s snit 
im pleading auction-purchaser—W betber decree 
for sale should be conditional—Terms of 
decree. 

A prior mortgagee, if he is in possession, 
-can set up in defence a prior mortgage as a 
shield, although in his suit he had not implead- 
ed the subsequent mortgagee and even though 
a fresh suit to enforce it would be time-barred. 

In a suit for recovery of money on a prior 
mortgage without impleading the subsequent 
mortgagee, the prior mortgagee obtained a 
decree for sale and the property was purchased 
at the auction sale by the appellant. Later 
on the subsequent mortgagee sued for recovery 
of his money impleading appellant as subse- 
quent purchaser of the property. The appel- 
lant pleaded that he should be allowed to hold 
his prior mortgage as a shield against the sub- 
sequent mortgagee’s suit. Held, that the 
decree granted to the plaintiff (subsequent 
mortgagee) for sale on his mortgage should 
be conditional on the plaintiff paying to the 
appellant the amount due on account of the 
prior mortgage, viz., the principal amount and 
interest at stipulated rate up to the date 
of obtaining possession. SARDA PRASAD V. 


CHAUBE KANHAI LAL. 934 
—_—Sale-deed and en agreement to reconvey 
property executed togetber—Vendor entitled 


to reconveyence at any time after 25 yeers— 
Doctrments constitute a mortgage by condi- 
tional sale. 

Where on the date of executing a sale-deed, 
the vendees also executed an agreement by 
which they covenanted to return the pro- 
perty on the payment by the vendor or his 
heirs of the amount of the sale-deed at any 
time after the expiry of 25 years, beld, that 
time was not of the essence of the contract 
and the documents constituted a mortgage by 
conditional sale. Msr. GomtTt v. MEGHRAJ 
SINGH. 907 
——Subrogation—Right of—Plaintif dis- 
charged previous mortgage—Suit against subse- 
quent mortgagee to recover amotnt paid by 
platntiff—Suit on previous mortgage berred 
by time—Effect on plaintifs cleim—Contract 
Act, Sec. 69. 


MORTGAGE 

Under a mortgage in favour of the plaintiff 
money was left with him for payment of a 
previous mortgage decree of 1906 and he paid 
the amount due under the previous mortgage 
decree. In the present suit the plaintiff claimed 
to recover the amount paid by him as against 
the defendant, a subsequent mortgagee, who 
purchased the pro in execution of his mort- 
gage decree. Held, that limitation on the pre- 
vious mortgage of 1906 having run out the 
plaintiff cannot recover the amount paid by 
him to discharge the previous mortgage. The 
plaintiff might have enforced his personal right 
of reimbursement, under Section 69, Contract 
Act, for which there is a shorter period of limi- 
tation though it would start from the date of 
payment; but he cannot claim that the payment 
made by him created a fresh charge in his favour 
which gave him a fresh start of limitation as 
against everybody concerned. BANSIDHAR Vv. 


SHIV SINGH. 1564 
——_U sufruct mori gage—Further sums 
borrowed icant Tac ing deeds—When 
create charge. 


Several owners of zamindari shares made a 
usufructuary mortgage of their shares for a 
term of 15 years in favour of the predecessor- 
in-title of the appellants. Afterwards some of 
the mortgagors borrowed further sums from 
the mortgagee and executed unregistered docu- 
ments in which they agreed that they shall pay 
the amount due on the subsequently executed 
documents before they redeemed the prior mort- 
gage. All these unregistered documents except 
one were executed before the mortgagees pur- 
chased a share out of the property mortgaged to 
them. The respondent, who had purchased the 
shares of some of the mortgagors, brought a 
suit for redemption at a time when the integrity 
of the mortgage had been broken by reason of 
the purchase by the mortgagee. Held, (1) that 
the language of the unregistered documents 
created further charges on the property pre- 
viously mortgaged; (2) that the stipulation on 
the part of the mortgagors contained in the 
unregistered documents that they would not 
mortgage or sell the property previously 
mortgaged till the money due on the 
subsequently executed documents had been 
paid meant that the previously mortgaged 
property was made security for the payment of 
the money subsequently borrowed; (3) that the 
respondent was entitled to redeem the shares 
purchased by him on payment of the propor- 
tionate amount due under the prior mortgage 
and the amounts due under the subsequently 
lexecuted documents, which created further 
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; and the liability of the several shares 
should be separately determined. JAGANNATH 
KUNWAR v. JAIPAL. 151 
With possession—Lease of mortgaged 
lends back to the mortgagor —Mortgage not to 
be construed as simple mortgage. 





The mere fact that a possessory mortgage is 
accompanied by a lease back to the mortgagor 
by the mortgagee of the mortgaged lands is not 
by itself a suspicious circumstance and the 
possessory mort should not be construed 
merely asa nes Cae ge. Section 92 of the 
Evidence Act also excludes evidence to prove 
that the mortgage was really intended to be a 
simple mortgage. K. S. MIAN Feroz SHAH ~v. 
SOHBAT KHAN. 1193 
MOSQUE—Abmadys Mobemmedens—Right 
to offer sp preyers with reguler congregation 
bebind recognised Imam only. 

Mo of the Ahbmedya sect are 
entitled to enter a Sæ##i mosque if they please 
and to offer up prayers with the regular con- 
gtegation behind the Imem chosen by the mem- 
bers of the congregation, but they are not 
entitled to pray in a separate congregation be- 
hind an Imem of their own in a mosque which 
has always been used by orthodox Mohamme- 
dans. SFAT Aut KHAN v. SYED Au MIAN. 

313 
MOTOR VEHICLES ACT (VII of 1914), 
Sec. 16—Offence under—When made oni— 
Portion of number displayed in Hindi script on 
wumber-pblate of cer—Breach of Rssles—W bat 
constitutes. 

According to the definition of the word 
“number” as used in R. 3 (m) of the U. P. 
Motor Vehicles Rules of 1928, framed by the 
Local Government, under the Motor Vehicles 
Act, and in view of the language of R. 22, the 
letters and figures and the marks (if any), as 
they stend in the registration certificate, should 
be copied exactly on the number-plate of a 


car. 
Where the accused, instead of reproducing the 
number “U. P. 561 B. S.” assigned to him, had 
on his number-plate the letters “U. P.” with the 
figure “561” and the letters “B. S.”, written in 
Hindi script, beld, that accused had not com- 
plied with the Rules and therefore he was 
rightly convicted under Sec. 16 of the Motor 
Vehicles Act (VID of 1914). Siva Prasap 
GUPTA v. Kinc-EMPEROR. 1239 
—Section 16 md U. P. Motor Vebicles 
Rules of 1928, Rule 79—Permit to ply lorry 
within a district—Route also specified—Lorry 
driven om road not specified in permst—w be- 
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MUNICIPALITIES ACT (Local Act I of 
1916)—Sec. 186 


ther Rule 79 contravened—Rule 81—Permit 
omits to specify maximum passengers to be 
carried in lorry—Conviction for contravening 
Rule 81 bad. Z 

Where the permit accorded permission for the 
lorry to be driven within the Bhadohi district 
and the route on which it was to be driven was 
also specified in the permit, and the lorry having 
been driven on a road not specified in the per- 
mit, the in charge of the lorry was con- 
victed under Sec. 16 Motor Vehicles Act for 
contravening Rule 79 of the U. P. Motor 
Vehicles Rules, 1928, beld that the conviction. 
was right. The words in the permit “within 
the Bhadohi district” are merely descriptive of 
the route specified in the permit and are there- 
fore controlled by the route specified therein. 
The permit cannot be interpreted as according 
permission for the lorry to be driven through 
the Bhadohi district. 

Where the permit omits to specify the maxi- 
mum number of passengers that could be carried 
in a lorry as enjoined by Rule 81 of the U. P. 
Motor Vehicles Rules of 1928, the conviction 
for contravening Rule 81 is bad in law. 
SUBHANI v. EMPEROR. 499 
MUNICIPALITIES ACT (Local Act I of 
1916), Sec. 185—Conviction under—When 
bad—tIntention to construct building notified 
to Notified Ares Cormmittee—Construction 
commenced without obtaining senction—Secs. 
180 and 185 as amended by Act of 1919— 
Inapplicable to notified eress. 

No Section of the Municipalities Act (Act I 
of 1916) as applied to notified areas provides 
that a person is not to construct a building 
without having previously obtained the sanction 
of the notified area. 

Where it was not-alleged that after applicant 
had notified her intention to the Notified Area 
Committee to construct certain enclosure walls 
and a Kothri in her house and before she pro- 
ceeded to construct the building, the Notified 
Area Committee ether refused sanction or com- 
municated to her any direction as re the 
conditions on which she could make build- 
ing, beld, that applicant was ectly entitled 
to make the constructions without awaiting the 
sanction of the Notified Area Committeé and 
her conviction under Sec. 185 of the Munici- 
palities Act was bad in law. BAFATAN vy. 
EMPEROR THROUGH THE CHARMAN, Nort- 
FIED AREA COMMITTEE, CHUNAR. 1053 
——Section 186—Lend owned on payment 
of tahbazari dues—Permanent chabutra—Shed 
built on—Notice to remove chabutra end shed 


MUNICIPALITIES ACT (Local Act I of 
1916)—Sec. 296 

—Non-complisnce with—Fine imposed under 
Section 307 of the Acit—" Building” —Defini- 
tion of. 

Where applicant was served with a notice 
under Section 186 of the Municipalities Act to 
remove a chebutra and a shed built by him on a 
plot of land which he owned on payment of 
tebbazari dues and on his failure to do so, he was 
fined under Section 307 of the Act and ordered 
to remove the shed and chabutra within 10 days 
failing which he was to pay a further fine of 
Re. 1 per day until he continued the breach, 
_beld, that so long as the roof existed, the 
chabutra with the roof came within the defini- 
tion of a building and therefore the decision of 
the magistrate on this point was correct. The 
order relating to the daily fine Re. 1 must be 
set aside. 

In framing the definition of a “building”, 
the Legislature had in mind two things: (1) the 
permanence or otherwise of a structure; and (2) 
the roof. MUNSHI LAL v. EMPEROR. 1190 
—__—Section 296—Rules 2 end 3 framed un- 
der Section 296—Faslure to renew license for a 
car—Prosecution—W ben justified. 

If a person does not apply for the renewal 
of the license for his car, he clearly commits 
2 breach of R. 3 framed under Section 296 of 
the U. P. Municipalities Act and he can be 
prosecuted for that breach by the Municipal 
Board. If he is prosecuted, then it is no defence 
to say that he was not aware that under the 
rules he had to make a fresh application for re- 
newal nor can he say that the offence which had 
already been committed ceased to be an offence 
simply because he applied for a license on re- 
ceipt of a notice from the Board. FARUQI v. 
MUNICIPAL BOARD, ALLAHABAD. 1369 
— Section 298(2) F—Municipality— 
Whether can make bye-law demanding license 
in case of a shop used for sale of ie cream 
etc. 

It would be doing violence to the language 
to hold that when a Municipal Board attempts 
to make a bye-law for the establishment and for 
regulation and inspection of places for the sale 
of specified articles of food or drink, the Board 
has the power to make a bye-law requiring the 
obtaining of a license for sale of specified arti- 
cles of food or drink. 

- The wide powers conferred by Section 130 
of the Act of 1900 to control and regulate 
places for the sale of articles of food and drink 
have been considerably curtailed in Sections 241 
and 298 of the new Act of 1916. Asa Ram 
ev. EMPEROR. 905 


NEGLIGENCE 


— Section 321—Notice on husband to 
demolish building—Not bindsng on wife—Suit 
by wife—When maintainable. 

On a notice being served by the Town Area 
Committee on one A to demolish a building, 
his wife sued for a declaration that the building 
was her property having been sold to her in lieu 
of dower as early as 1928 and that it was not 
liable to be demolished because it had been con- 
structed before the Sections which authorized 
the Town Area Committee to demolish un- 
authorized buildings came into force. Held, 
that the plaintiff, not being a party to the pro- 
ceedings before the Town Area Committee and 
before the appellate authority, was entitled to 
maintain the suit. The notices or orders passed 
against the husband could not be -binding on 
the wife, simply because she is the wife. Town 
AREA, MAUDHA v. MANGLO. 960 
—— Section 326—Period of Itmitation—In- 
applicable to a sust on contract. 

The period of limitation of six months in 
Section 326 of the Municipalities Act is not 
intended to apply to a suit on contract. This 
section is intended to cover wrongful acts done 
by 2 Municipal Board or by officers or servants 
of that board. 

Where the plaintiff entered into a contract 
with a Municipal Board to execute certain 
works, and having executed the works he sued 
for the balance of money due to him, beld, that | 
the suit did not come under Sec. 326, Munici- 
palities Act, inasmuch as it was not a suit in 
tort but it was a suit in contract and a suit in 
contract was not one contemplated by Section 
326. THE MunicipaL Boarp, AGRA v. RAM 
KISHAN. 1414 
NEGLIGENCE—Motor vebicle—Accideni— 
Clasm for damages for personal injuries—W bat 
plaintiff bas to prove—Uncontradicted evidence 
of inevitable eccident—Ornus of proof—Statu- 
tory presumption that defendant was negligent 
—Menitoba Motor Vebicles Act, Sec. 62. 

Apart from Section 62 of the Manitoba 
Mctor Vehicles Act which provides that when 
any injury is caused to a person by a motor 
vehicle the onus of proof that the injury did 
not arise through the negligence of the owner 
or driver of the motor vehicle shall be upon 
the owner or driver, a plaintiff claiming dam- 
ages in a running-down case would have to 
prove (1) that he was injured, (2) that hie 
injury was due to the defendant’s fault and (3) 
the extent of his loss. In virtue of the statute 
the plaintiff need only establish the first and the 
third elements, and may then close his case, 
relying on the statutory presumption that the 
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NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881)—Sec. 118(g) 


defendant was ‘negligent. The defendant may 


discharge the onus in various she hs as for in- 


stance, by satisfactory proof of a latent defect, 
or by proof that the plaintiff was the author of 
his own injury, or by proof that the circums- 
tances were such that neither party was to 
blame because neither could avoid the 
other. But the onus which the section places 
on the defendant is not in law a shifting or 
transitory onus: it cannot be displaced merely 
by the defendant giving some evidence that he 
. Was not negligent, if that evidence however 
credible is not sufficient reasonably to satisfy 
the jury that he was not negligent: the burden 
remains on the defendant until the very end 
of the case. If, on the whole evidence, the 


defendant establishes to the satisfaction of the 


jury that he did not cause the accident by his 
negligence, he will be entitled to judgment: 
if however the issue is left in doubt or the 


evidence is balanced and even, the defendant 
will be held liable in virtue of the statutory 
onus, whereas in that event but for the statute 
the plaintiff would fail, because but for the 
statute the onus would be on him. WINNIPEG 


ELECTRIC COMPANY vV. JACOB GEEL. 618 


NEGOTIABLE INSTRUMENTS 
(XXVI of 1881), Section 118(¢)—Promis- 
sory Note—Execution of, admitted—Right of 
possessor of note to sue on its basis challenged 


——Burden of proof—"Holder in due course? — 


Meaning of. 
Where defendant, while admitting the exe- 
cution.of the promissory, note, pleaded that it 


was without consideration and challenged the 
right of the plaintiff, the possessor of the pro- 
missory note, to sue on its basis, beld; that the 
initial presumption raised by Sec. 118 (g) was 
in favour of plaintiff. It was, therefore, for 
defendant to prove that plaintiff was not a 
holder in due course. This question has to be 
decided in each case on the evidence produced 
with due regard to the legal presumption raised 
by Sec. 118 (g). Circumstantial evidence 
afforded by probabilities, the position of the 
parties and other surrounding circumstances 
will in general be found to be the only satisfac- 
tory means of arriving at a conclusion. Raza 
Att KHAN v. Ramar Husain Kuan. 1241 


OATHS ACT (X of 1873), Secs. 8 end 13— 
Parties to suit agreeing to abide by statement of 


s witness who is also perty to sult—All points 
including costs to be decided in accordence with 
the statement—vValidity of. 


The parties to a suit can validly agree, even 
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OPIUM ACT (I of 1878)—Sec. 9(c) 

apart from the Indian Oaths Act, that they 
will abide by the statement of a witness, in- 
cluding one who is a party to the suit and they 
can leave the decision of all points including 


costs arising in the case to be made according to 


the statement. AxBaRI Becam v. RAHMAT 
Husar. i 1127 
———Secs. 9 and 11—Appltcability of —Osth 
must be administered under Sec. 8—Parties 
agree to abide by statement of « witness, whom 
bey constitute as a Munhasir [lahi—Status of. 

Where the parties agreed to abide by the 
statement of a witness, J, whom they consti- 
tuted as a Munbasir Ilsbi but before J was exa-. 
mined, plaintiff applied to the effect that as un- 
due influence was being exercised by defendants 
on J a special kind of oath like Gengajeli or 
sacred book be administered or he would not be 
bound by j’s statement. The trial court re- 
jected the application and examined J on oath, 
Whose estatement was favourable to the defen- 
dants. Held, that it was open to the plaintiff 
to resile from the agreement without satisfying 
the court as to the reasons. Held, further, that 
the Oaths Act did not apply to the present case 
as the parties never said, when they a to 
abide by the statement of J, that an oath should 
be administered to J under Sec. 8 of the Oaths 





Act (X of 1873). RampEO AHM vY. 
Naat AH. 69 
Sec. 11—Plaintiff’s offer to abide by 


evidence of « defendant if made with Gangajali 
in band—Offer accepted by defendents—w be- 
ther can be revoked. 

Where after the offer of plaintiff’s vakil to 
abide by the evidence of a defendant if mad- 
with Gengajali in his hand had been accepted 
by the defendant’s vakil, plaintiff applied the 
following day for revocation of his offer, but 
the court administered the proposed oath and the 
defendant’s evidence being against the plaint- 
iff’s claim his suit was dismissed, beld, that com- 
munication of the acceptance was complete on 
the first day and the plaintiff’s revocation next 
day could not affect the binding character of 
the agreement. Srya Ram Das v. JAGANNATH. 

588 
OPIUM ACT (I of 1878), Sec. 9 (c)—Con.- 
viction under—W ben bad—Search of constables 
and seerch-witnesses—tIm perative. 


Where the amount of opium found in the 
house was of a very small quantity and it was 
admitted by the police and the Magistrate that 
the search of the constables and the search- 
Witnesses was not carried out before entering __ 
the house, the conviction under the Opium Acte . 


PENAL CODE of 


Sec. 34 


was set aside. MAHMUD ALI KHAN v. Em- 
PEROR. 746 
PENAL CODE (XXVI of 1870), Sec. 34 
—Applicable to cases in which criminal act 
done in furtherance of common intention of 
several persons is the act of a single indrvidual. 

Section 34 of the Penal Code is applicable to 
those cases in which the criminal act done in 
furtherance of a common intention of several 
persans is the act of a single individual. 

Before Section 34 can be applied the prose- 
cution must prove that the criminal act was 
done by one of the accused persons in the fur- 
therance of the common intention of all. The 
existence of a common intention is the sole test 
of the joint responsibility under Section 34 
of the Penal Code. This common intention 
may be gathered from the facts of each case and 
the surrounding circumstances. IasHap-UL- 
LAH KHAN v. EMPEROR. 1292 
— Sec. 71—Inflicting several injuries—- 
Separate convictions—When not illegal. 

Where immediately after complainant had 
left the court, the accused, who lay in ambush, 
assaulted him and inflicted several injuries on 
him and his party, beld, that separate sentences 
under Sections 147 and 323 of the Penal Code 
were not illegal. SAHEBRAJ SINGH v. EMPE- 
ROR. 1178 
Section 97—Self-defence—Right of—— 
When cannot be justifiably exercised—Amm 
attached property under invalid warrant but in 
good fait of property inflicts serrous 
injury. 

Where an amin, who through negligence had 
failed to notice that the duration of his warrant 
had expired, proceeded to attach property 
honestly believing that he was entitled to do 
so under the warrant, beld, that he could not be 
treated as a robber or be prievously hurt by the 
owner of the property in justifiable exercise of 
the right of private defence under Section 97 
of the Penal Code. 


A man cannot commit robbery unless he acts 
with dishonest intention. EMPEROR v. SHIB 
Lau. 917 
———Section 100—Desdly weapons used in 
_ sttack—Those attacked use similar weapons— 
Death of an aggressor—Right of private de- 
fence. 

When peaceful citizens are attacked by a body 
of men armed with deadly weapons, it cannot 
be said that the right of private defence is ex- 
ceeded if those attacked in their turn use similar 
wegpons in their defence, and even if, in usin 
those weapons, one of the aggressors is killed 


215 


(XXVI 1870)— 





PENAL CODE (XXVO of 1870)— 


Sec. 121-A 


These cases ought not to be weighed too nicely. 
MAN SINGH v. EMPEROR. 581 
—— Section 100, Clesse (3)—Husbend as- 
senlis a man while be is endeavouring to commit 
rape on bis wife—Death—Whether action juns- 
tified. 

Where the husband assaulted a man while hc 
was endeavouring to violate his wife and the 
injuries of which he died were inflicted whilst 
he was in a lying position, beld, that the action 
of the husband was covered by Cl. (3) of Sec. 
100 Indian Penal Code. Suraj Nararn LAL 
v. EMPEROR. 472 
——Section 121-A—Criminal cons piracy— 
Two or more persons agreeing to do or cause fo 
be done an illegal act—W offence com- 
pleted. 

The offence of criminal conspiracy is com- 
plete as soon as two or more persons agree to do 
or cause to be done an illegal act, or an act 
which is not illegal by illegal means. It is 
immaterial whether the illegal act is the ulti- 
mate object of such an agreement or is merely 
incidental to that object. For the purpose of 
Section 121-A it is not necessary that any act 
or illegal omission shall take place in pursuance 
of the conspiracy. The agreement in itself is 
enough to constitute the offence. 

The question whether the charge of conspi- 
racy has been established is 2 matter of infer- 
ence to be drawn from the beliefs of the 
accused, their associations and their activities as 
well as from the statements which they have 
made before the Sessions Court individually. 


When the beliefs are identical and the asso- 
ciation of all these accused with each other is 
established, it does not require much evidence 
to convince us that such a conspiracy- existed. 
JHABWALA v. KinGc-EMPEROR. 799 
——Section 121-A—Offence tinder—W bet 
conshitnutes—Prosecution to prove conspiracy to 
deprive King-Emperor of the Sovereignty of 
British India—W bhether such deprivation to take 
place within lifetime of present King-Emperor 
—Immaterialk—General Clauses Act, Sec. 3, 
Cl. (23). 

As in law the King never dies, it is enough 
for the prosecution, in order to make out an 
offence under Section 121-A of the Penal Code, 
to prove that there was a conspiracy to deprive 
the King-Emperor of the Sovereignty of British 
India. Having regard to Section 3, Cl. (23) of 
the General Clauses Act (Act X of 1897), it is 
not necessary to show further that the cons- 
pirators were conspiring for such deprivation 
to take place within the lifetime of His Majesty 
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Sec, 121-A 

the present King-Emperor. Section 121 adopts 
the definition of criminal conspiracy as under- 
stood in England. JHaswaza v. Kinc-EmMPE- 
ROR. . 799 
——Section 121-A—Progremme of Com- 
munisi International—W bether comes within 
—Working of non-Communist organizations 
by Commeanists—W hether indictable under the 
Section—Mere holding of Communist views is 
not per se. 

The programme of the Communist Interna- 
. tional from the beginning to the end shows that 
it aimed at the overthrow of the existing order 
of society and government by the use of force 
with ultimate resort to arms. ` 

Those members of Communist Party of India, 
who subscribe to its pro have formed 
a revolutionary body with the professed object 
of overthrowing the present order of society 
and bringing 5 complete independence of 
India by means of armed uprising of the Pro- 
letariat: and that this objective of theirs is not 
a distant aim but an immediate object. All 
those persons who formed themselves into a 

and placed before themselves a programme 
of this type and agreed to give effect to it have 
undoubtedly conspired to deprive His Majesty 
the King of his Sovereignty of British India and 
are liable to conviction under Section 121-A. 
LPG: 

Being a section of the Communist Interna- 
tional and being bound by its decisions the Com- 
munist party of Great Britain has undoubtedly 
adopted the whole programme of the Commu- 
nist International and is bound to carry it out. 
In this way the members of that party who came 
to India are as much liable as those accused who 
are members of the Communist party of India. 

Although it is a part of the Communist pro- 
gramme to form Communist factions who 
enter into other non-Communist organizations 
‘like Trade Unions and Workers and Peasants 
parties and try to influence members and help 
in the dissemination of Communist ideas yet 
the mere fact of association of non-Communist 
with Communist members would not, without 


Sec. 186 

furtherance of his belief, he would not be 
guilty of a conspiracy. JHaswaLa v. KING- 
EMPEROR. 799 
Sections 147 and 304—Case nnder— - 
Magistrate discharged accused after giving 
reasons for disbelieving prosecution whtnesses— 
When accused not improperly discharged. 


The provisions of the Criminal Procedure 
Code give to the enquiring magistrate wide 
dicretionry powers. 7 

Where in a case under Section 147 and 304 
of the Penal Code, the magistrate, after dealing 
with the matter at length and giving reasons 
for disbelieving the evidence of the prosecution 
witnesses, distanced the accused and the Ses- 
sions Judge also expressed the same view, beld, 
that the accused were not improperly dis- 
charged. Inpujya v. Hanpans Prasan. 1115 
———Sections 161, 116, 107 and 108—Pub- 
lic servent solicits bribe—No intention of re- 
ceiving money as bribe—Person solicited com- 
plies with demand—wW hether bribe-giver gnilty 
of abetment of offence under Sec. 161. 


Where a person goes to 2 public servant and 
person solicited complies with the demand and 
hands him the money, the bribe-giver is guilty 
of the abetment of an offence under Sec. 161 
I. P. C. although the public servant had no in- 
tention of receiving the money as a bribe. 

Where a person goes to a public servant and 
tells him that the plaintiff would pay a certain 
sum of money if suit were decreed, he can- 
not be held guilty of the abetment of an offence 





under Section 161 I. P. C. as he did not offer - 


any bribe. i 

Explanation 3 of Section 108 applies to 
abetment generally and there is nothing to in- 
dicate that it, applies only to abetment by insti- 
gation and not to other kinds of abetment. 


EmPERor v. DINKAR Rao. 1481 
— Section 186—Offence under—W ben 
committed—Threats of violence preventing ~ 
public servent from carrying oui duiy— 


When amounting to obstruction of public ser- 
vant—Civil Procedure Code, Or. XXXVII, 


cogent evidence, justify their being members of |R. 5—Werrant for conditional attachmenit— 
the conspiracy. It must be shown that the|Defective in certain respects—Resistence to 
association was with a view to the furtherance |execution of —When no offence committed. 

of the aims and objects of working out an agreed! ‘The question of whether an offence under 


communist programme, 


Section 186 of the Penal Code has or has -not 


The mere holding of Communist beliefs or|been committed must depend upon the peculiar 
doctrines is not punishable per se. A theoreti-|facts and circumstances of each case. ‘Threats 
cal Communist or a student of Communism |of violence made in such a way as to prevent 
cannot be said to be guilty of an offence. And|a public servant from carrying out his dyty ` 
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if a Communist were.to work individually in'might easily amount to an obstruction of the 


PENAL CODE (XXVI 
Sec. 191 


public servant, particularly if such threats are 
coupled with an aggressive or menacing attitude 
on the part of the uttering the threats 
and still more so if they are accompanied by ths 
flourishing or even the exhibition of some kind 
of weapon capable of inflicting physical injury. 

When, in execution of a warrant for condi- 
tional attachment, the commissioner accompani- 
ed by plaintiff and his pairokar, approached 
defendant’s house, the latter, who was armed 
with latbis, adopted an offensive attitude and 
said that he would never allow attachment to 
be made and that he would break the head of 
anyone who pointed out the property. Defen- 
dants also removed three head of cattle. The 
Commissioner, apprehending an assault, retired; 
but, immediately afterwards he saw that one of 
plaintiff’s men had been assaulted by defendant. 
It was found that the notice relating to security 
issued to defendant was not consolidated with 
the order of attachment as required by Or. 
XXXVI, R. 5. Held, that as no legal warrant 
was issued, the defendant was entitled to ac- 
quittal; although otherwise he was liable to be 
convicted under Sec. 186 of the Penal Code. 
EMPEROR v. TOHFA. . 952 
—— Section 191—Per}ury—'Reason to know 
the statement to be false’—Whetber constitutes 
offence—Cherge—How to be drewn. 

In drawing up a charge of perjury it is 
necessary to conform to the definition of the 
offence given in Section 191 I. P. C., and a 
charge that the accused made statements in their 
depositions “which they knew or had reason 
to know to be false,” is incorrectly drawn, be- 
Cause 2 man may make 2 statement in the be- 
lief that it is true, though good reasons exist for 
knowing it to be false, for man’s belief are not 
always influenced by good reasons. DWARKA- 
NATH VARMA v. [HE Kinc-EmMprror. 645 
—— Section 302—Murder by poison—Potnts 
to be proved. 

In a case of murder by there are three 
main points to be a firstly, did the 
deceased die of the poison in question; secondly, 
had the accused got the poison in question in 
his or her possession; and thirdly, had the ac- 
cused an opportunity to administer the poison 
in question to deceased. If these three 
points are proved, a presumption may under 
certain circumstances be drawn by the court 
that the accused did administer poison to the 
deceased and did cause his death. The evidence 
of motive is of subsidiary importance and the 
mere fact that the accused had a motive to 
cuse the death of the deceased is not a fact 


of 1870)— 


PENAL CODE 
Sec. 323 


which will dispense with the proof of the second 
and third points. KIıNG-EMPEROR v. GAJBANI 
AND MULA. 1617 
——Section 304A—Conviction under— 
When not legally susteinable—Death caused as 
a result of collision between two lorries—No 
evidence that accused mainly or entirely res- 
ponsible for collision. 

To impose criminal liability under Section 
304A Penal Code it is necessary that the death 
should have been the direct result of a rash and 
negligent act of the accused and that act must 
be the proximate and efficient cause without the 
intervention of another’s negligence. 

While four motor ciel were passing on 
the road at about the same time creating a cloud 
of dust and rendering visibility very dim, two 
of them collided with the result that 2 woman 
in one of the vehicles fell out and died, and al- 
though it was found that the accused was driv- 
ing the vehicle too fast considering the lack of 
visibility, there was no definite evidence that 
accused was mainly or entirely responsible for 
the collision, beld, that accused could not be 
convicted under Section 304A. Kinc-EmPeE- 
ROR V. SATNARAIN PANDEY. 205 
—_—Section 306—Abetment of  suicide— 
What constitutes. 

Where on the death of her husband the 
widow burnt herself on the funeral pyre of the 
deceased and the evidence indicated that the 
appellants desired the woman to become ssf, 
though they may have ostensibly pretended that 
they were preventing the widow from burning 
herself, beld, that the appellants were guilty 
of the offence of abetment of suicide under 
Section 306 Penal Code. KINDER SINGH v. 
Kinc-EMPEROR. 7 
—— Section 323—Conviction under—W ben 
accused can be bound down under Section 106 
Cr. Pe. 

A person convicted of an offence under Sec. 
323 of the Penal Code can be ordered to find 
security to keep the peace under Sec. 106 of 
Cr. P. C. NAZRUDDIN v. EMPEROR. 1345 
Sec. 325 read with Sec. 149—Offence 
under—W ben not made ont—Injurles inflicted 
in exercise of right of self-defence—Prosecn- 
tion case false and manufactured in material 
and vital perticulers—Court’s duty—Prectice 
to be followed in Criminal Cases. 

Per YOuNG, J.—The plain duty of the court 
when it finds the prosecution case false and 
manufactured in material and vital particulars, 
and supported by perjured evidence, is to throw 
the aisle case out without delay. 


(XXXVO of 1870)— 
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PENAL CODE 
Sec. 351 ` i 

Per Kino, J.—The trial judge must decide 
each case on its merits and it is impossible to lay 
down any general rules for his guidance in be- 
lieving or disbelieving testimony. The ascer- 
tainment of the truth is the primary duty 
imposed upon criminal courts. A court is not 
absolved from attempting to perform that duty 
merely because ite side puts forward the 
plain unvarnished truth, but only a distorted 
or exaggerated version. 

Where complainant’s party trespassed ac- 
cused’s land in large numbers as aggressors to 
enforce their supposed right of cutting grass, 
and when driven away by accused, one of them 
suffered grievous hurt while others suffered only 
simple hurts but a lot of false evidence was 
given by prosecution witnesses, such as, looting 
of property and desecration of mosques, in or- 
der to aggravate the charges against accused, 
and a large number of persons were falsely im- 
plicated, eld, that inasmuch as accused had not 
exceeded their right of private defence, they 
must be acquitted. AsMATULLAH v. EMPEROR. 

l 1119 
——Section 351—"Asseult or other offence 
involving a breach of the peace’—Interpreta- 
tion of. 

The offence of assault is one that is com- 
mitted against a person and not gainst the pub- 
lic. The legislature clearly intended to convey 
that the offence of assault did involve a breach 
of the peace and a fortiori the offence of ac- 
tually causing hurt to a person must also in- 
volve ab of the peace. It is not necessary 
that the public should be assaulted or hurt, 
or that the offence should take place in public. 
NAZIRUDDIN v. EMPEROR; 1343 
———Sec. 411—Stolen property found in a 
house occupied by a family—Head of family 
prosecuted and convicted—Whether conviction 
good. 

Where a search in a house occupied by several 
male and female members of a family resulted 
in the discovery of two silver ornaments found 
in a corn bin which at that time contained 
dried Mahwa flowers, and on the ornaments 
being identified by the complainant to be his, 
the head of the family was prosecuted and con- 
victed of an offence under Section 411 I. P. C., 
held, that in the circumstances, the accused 
cannot be said to have been in possession of the 
ornaments knowing the same to be stolen pro- 
perty and the conviction was bad. The mere 
fact that a thing is found in a house occupied 
by a person in common with others or at a 
place in the house which is as much accessible 
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(XXVI of 1870)— 


PENAL CODE 
Sec. 498 


to others as to him is no proof that he was in 


(XXVI of 1870)— 


possession of it. Ram CHARAN v. EMPEROR. 

1338 

——Section 424—Offence under—When 
committed. 7 

GURDIAL v. EMPEROR. 1 


————Sections 441 and 447—Criminal tres- 
pass—Mere knowledge that entry under a bona 
fide claim of title is likely to cense insult or 
e—Whether sufficient to constitute 
offence—Unlewful entry followed by unlawful 
continuance—W hether punishable. 

A mere knowledge that the trespass is likely. 
to cause insult or annoyance does not amount 
to an intent to insult or annoy within Section 
441 I. P. C. Trespass is an offence only if it 
is committed with one of the intents specified 
in the section and proof that a trespass com- 
mitted with some other object was known to 
the accused to be likely or certain to cause in- 
sult or annoyance is insufficient to sustain 2 
conviction under Section 447 I. P. C. 

Where a person enters upon property be- 
longing to and in the possession of another un- 
die 5 Vous Aiea Gk Ce nae ce es 
not render the accompanying trespass a criminal 
trespass, and mere knowledge that the entry is 
likely to cause insult or annoyance is insufh- 
cient to sustain a conviction under Section 447 
LPC 

An unlawful entry followed by unlawful 
continuance of occupation is ishable under 
Section 441 I. P. C. BALDEWA v. EMPEROR. 
[\ 1418 
| ——_Section 477-A—Document prepared to 
conceal fraud already commmitted—Offence nn- 
der Section 477-A—When made ont. 

If a document is prepared with the intention 
of concealing a fraud that had already been 
committed, and thus to enable the person who 
had made ‘wrongful gain’ to retain the property 
that he had acquired by unlawful means, 
amounts to 2 false document and the person 
making the document is guilty of forgery and 
can be rightly convicted under Section 477-A 
of the Penal Code. Emperor v. RAGHO Ram. 

1372 
———Sec tion 498 —Offence under—W ben not 
commitied—Wife of Mobammedan—Renoun- 
ces her religion and accepts faith of ber lover 
—Accused take ber away from ber father’s 


A Mohammedan marriage is immediately dis- 
solved on one of the parties to that marriage 
renouncing the faith of Islam. 

Where the wife of 2 Mohammedan, who h&d 


PENAL CODE 
Sec. 498 


neglected and abandoned her, after renouncing 
her religion and accepting the faith of her 
lover, left her father’s house accompanied by the 
accused (lover and two others) and began to 
live with her lover, beld, that as the woman had 
ceased to be the wife of the Mohammedan, the 
accused were at liberty to take her away from 
the house of her father without committing an 
offence under Section 498 of the Penal Code. 
KARAN SINGH v. EMPEROR. 733 
——Sections 498 end 366A and Criminal 
Procedure Code Sec. 199—Prosecntion under 
_ Sec. 366A—Conviction under Sec. 498—No 
complaint as required by Sec. 199 Cr. P. C.— 
Whether conviction bad. 


Where appellants were prosecuted as a result 
of a report made under Sec. 366-A of the Penal 
Code but they were convicted under Sec. 498 
although no complaint was made by the hus- 
bands of the women in respect of whom the 
offence was said to have been committed, as 
required by Sec. 199 of the Criminal Procedure 
Code, beld, that the conviction was -bad and 
appellants should be acquitted. JAGDAMBA 
Prasan v. EMPEROR. 701 
— Sections 499 and 500—Notice issned by 
Notified Ares under Sec. 185 Municipalities 
Act—Reply defemed President—Reply read by 

s of committee—Whether publication 
proved. 

Where a notice under Sec. 185 of the Muni- 
cipalities Act was sent from the office of a Noti- 
fied Area directing the applicant to close certain 
windows, and in his reply the applicant imputed 
that the President had sent the notice because 
he had refused to accede to his demand of 
illegal gratification, and this reply was, in the 
course of official routine, put on the records of 
the committee and it was read by the members 
of the committee, beld, that there was publi- 
cation within the meaning of Sec. 499 of the 
Penal Code and accused was guilty of an offence 


(XXVO of 1870)— 





under Sec. 500. SUKHDEO v. EMPEROR. 266 
Sec. 500—Defamation—News pa per—- 
Publishing defamatory matter slong with the 


contradiction by the person defamed—w bether 
‘good faith’ to be mferred. 

Before any editor publishes matter which is 
clearly defamatory on the face of it, he should 
certainly take steps to have an enquiry made 
by some member of his staff or some reliable 
person on the spot, and he should only publish 
the matter if he considers that he has sufficient 
evidence available to bring himself within the 

rovisions of one of the exceptions to Sec. 500 
f the Penal Code. 


PRACTICE 


It is certainly not using ‘‘due care and atten- 
tion” to publish defamatory statements about 
a person and also to publish his denial and let the 
public take their choice. 

A newspaper is in no better position in re- 
gard to the law for defamation than a private 
individual. Emprnor v. J. M. CHATTERJI. 

1493 


POLICE ACT (V of 1861), Sec. 30— 
“T boronghfere”—Public perk—Not smonnt- 

ing to—Conviction under Section 30—Whea 
ultra vires—Practice—Accused refused to 
plead—Court’s duty. 

A public park cannot be regarded as a 
“thoroughfare” within the meaning of Section 
30 of the Police Act. 

Where accused was convicted under Section 
32 of the Police Act for disobeying an order 
issued under Section 30 of the Act directing him 
not to hold a meeting in a public park without 
applying for a license, beld, that the order be- 
ing tHfra vires, the conviction should be set 
aside. R. N. Basu ror Basu P. D. TANDON 
v. EMPEROR. , 1197 
POWER OF ATTORNEY —Construction of 
—Whether word omitted by copryists error can 
be supplied. 

The power of attorney under construction 
did not contain the word “accept” but the 
plaintiffs sought to read that word into the 
power of attorney, suggesting that it had been 
omitted by a copyist’s error in copying the re- 
levant clause from a power of attorney. Held, 
that this contention was not tenable and that 
there was no principle of construction which 
permitted a document contrary to its actual 
wording to be read as though it followed a pro- 
posed precedent unless between the parties ir 
had been rectified or at least was such as would 
by the court be rectified. O. A.P. R. M. A. R. 
ADAIKAPPA CHETTIAR v. THOMAS Cook & 
SON (BANKERS) LTD. 277 
PRACTICE—Snit for removal of dam across 
river and for demages—Order postponing 
determination of damages tdl after decree in suit 
—Propriety of. 

The lower riparian owners of a stream sued 
for a declaration that they were entitled to the 
free and uninterrupted supply of water and for 
an injunction to restrain the defendants, who 
were the upper riparian owners, from putting 
up a dam across the river, and for a named sum 
as damages for injury suffered, and for “further 
damage till the removal of the dam” to be as- 
certained at a subsequent stage of the suit. At 
the end of the evidence of the first witness 
called by the plaintiffs, they made an application 
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PRE-EMPTION 


that the determination of the extent of loss and 
damages sustained be reserved till after the 
decree was in the suit. The application 
was allowed without objection by the defen- 
dants and no further evidence as to damage was 
called. The suit was decreed by the Subordinate 
Judge who found that che plaintiffs were en- 
titled to recover damages but left the amount 
of dama to be determined subsequently. 
On appeal the High Court confirmed the decree 
with this variation only that the plaintiff’s claim 
for damages was dismissed. The High Court 
took the view that the prayer for subsequent 
Seer amen are gen aed Eonar 
future damages (until the removal of the dam), 
the plaintiffs should have proved by proper evi- 
dence at the trial the amount of damages 
actually suffered up to the date of the filin 
of the suit and this they failed to do. Held 
that the order of the Subordinate Judge 
postponing the determination of the amount 
of damages was 2 proper and convenient 
one. It was well within the inherent 
jurisdiction of the Court to determine how the 
suit should be conducted. Nares MOHAN 
THAKUR v. BRIJMOHAN MISRA, 573 
PRE-EMPTION—Appesl—Pendency  of— 
Vendees acquired properties by exchenges— 
Joint decree passed against all vendees on pey. 
ment of ons sum—One vendee died during 
appeal but bis heirs not brought on record— 
No complete abatement—Vendees acquire in- 
defeasible interest-—C. P. C., Or. 41, R. 4 and 
Order 22, R. 3. 

During pendency of appeal in a pre-emption 
suit vendees ired p ies by means of 
exchanges and pleaded that they had become 
co-sharers with plaintiffs. The first court how- 
ever passed a joint decree against all the vendees 
on pa t of one sum. During pendency of 
as oe of the vendees died and his heirs 
were not brought on record within time. The 
appeal was allowed and the whole suit dismissed. 
Held: (1) There was no fatal defect which 
could have resulted in a complete abatement of 
the appeal in the court below. 

(2) That inasmuch as the properties acquired 
by the vendees had been canis! eee eee 
who had full power to transfer the same, the 
vendees had acquired an indefeasible interest 
sufficient to enable them to resist a claim for 
pre-emption. JAMUNA BHAGAT v. OupDH 

Mat. 1049 
In Kumaun—Preferential right—Clei- 
mani must be a relative of the vendor within the 
third degree—Not merely a relative of the 
deceased husband of the vendor. 
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PRE-EMPTION ACT (Local Act “XI of 
1922)—Sec. 21 


In Kumaun a person can claim a preferential 
right of pre-emption on the ground of his being 
a relative of the vendor within the third 
but to have the preference the person ( or 
female) must be relative of the vendor within 
the third degree and not merely a relative of the 
deceased husband of the vendor. BAcHAULI F. 
UDAI SINGH. 302 
Kumenn—Joint Hindu family—lf 
members bold property as tenents-in-common 
—Pre-emption by one brother of property sold 
by another brother—W bether valid. 

If it be true that members of a joint Hindu | 
family in Kumaun hold property as tenants-in- 
common, then one bro can pre-empt pro- 
perty sold by another brother. CHANDRAMANT 
v. MATHURA DATT. 81 
PRE-EMPTION ACT (Local Act XI of 
1922), Sec. 19, Proviso to (added by Act TX 
of 1929)—Pre-emption suii—Vendee obtains 
voluntary transfer of property after institution 
of swii— g Act in force before decision 
of sutt—Applicability of. 

Where in a suit for pre-emption the vendee 
obtained by an exchange, which was made after 
the institution of the suit, a share in the same 
Kbewat in which the pre-empted property was 
situated, and the proviso to Section 19 of the 
Pre-emption Act, which was added by Act IX 
of 1929, came into force during the pendency 
of the suit (ie., before the decree was poet; 
beld, that the proviso to Section 19 was appli- 
cable to the present case and the vendee could 
not defeat the plaintiff’s right such as had exist- 
ed at the date of the institution of the suit by 
obtaining a voluntary transfer of property in 
his own favour. 

In a pre-emption suit the plaintiff cannot 
improve his position by making a purchase sub- 
sequent to the institutoin of the suit. BALDFO 
SINGH v. HARGAYAN SINGH. 82 
—— Section 21—"Class’—Meering of — 
Person possessing superior right joins ae 
having inferior righi—When superior right lost 
—Subsequent withdrawal of person beving in- 
ferior right—Effect of. 

The word “class” referred to in Section 21 
does not necessarily- mean one of the five classes 
mentioned in Section 12, Sub-section (1) but 
must include relations who have a preferential 
claim under Section 12, Sub-section (3). ‘The 
principle underlying this section is that if a 
person possessing a superior right is not pre- 
pared to pre-empt the sale on payment of the 
whole price but finds it necessary to join with 
him a person who has an inferior right, so tha? 
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PRIVATE INTERNATIONAL LAW 
they may share in the pre-emption money to be 
deposited, he by his conduct gives up his supe- 
rior right and lowers himself to the status of 
the person whom he joins. Having done so, 
his superior right is altogether lost, and the mere 
fact that at some subsequent stage the person 
joined is prepared to withdraw would not 
sufice for restoring to the former his superior 
right. 

A suit for pre-emption was brought on the 
grdund that the three plaintiffs were co-sharers 


in the mahal; whereas the vendees were perfect 
strangers. The plaint did not allege that two 


`- of the plaintiffs were within four degrees of the 


common ancestor of the vendor, whereas the 
third plaintiff was not so related to the vendor. 
During the pendency of the suit the vendees ob- 
tained some share in the mahal under an ex- 
change which put them on the same footing 
as co-sharers with the plaintiffs. On this the 
third plaintiff applied to withdraw from the 
suit, and the other plaintiffs applied for the 
amendment of the plaint, as they alleged them- 
selves to be descended from the common ances- 
tor of the vendor and were within four degrees 
of him. The plaint was amended and the third 
plaintiff withdrew from the sux, eld, that in 
virtue of Section 21, Pre-emption Act, the first 
two plaintiffs having sued jointly with the 
third plaintiff lowered themselves to the status 
of the third plaintiff, and their superior right 
was altogether lost, and the subsequent with- 
drawal of the third plaintiff would not improve 
the position of the first two plaintiffs. SHEO 
BALAK CHAUDHRI v. Ram SARAN CHAUDHRI. 


1625 
PRIVATE INTERNATIONAL LAW— 
Insolvency—Order of adjudication by a 


‘foreign court —Insolvent a er of a decree 
in British India—Prior attachment of that 
decree—Attaching decree-bolder’s rights—Pro- 
vincial Insolvency Act, 1920, Section 56— 
Civil Procedure Code, Sections 2 (5) and 64. 

GUMMIDELLI ANANTAPADMANABHASWAMI 
yv. THE OFFICIAL RECEIVER OF SECUNDER- 
ABAD. 692 


PRIVY COUNCIL—Practice—Concurrent 
findings on issues of fact—When conclusive. 
On issues of fact concurrent findings should 
be conclusive, unless indeed where the enforce- 
ment of the rule would work obvious injustice, 
or the violation of some principle of law or 
produce. The importance of the rule is to 
discourage bringin before the Privy Council 
es of fact in haek the appellant has failed 


in two Courts. JEHANGIR SHAPOORJI TARA- 


PROVINCIAL INSOLVENCY ACT (¥ of 
1920)—Sec. 31 


POREVALA v. REVEREND SAVARKAR. 321 


PROVINCIAL INSOLVENCY ACT (V of 
1920), Sectron 10—“Unable to pay bis debts” 
—Meaning of—Petitioner for imsolvency— 
Bound to prove bis inability to pey bis debts. 
Before a debtor can seek the protection of the 
Insolvency Court he has to satisfy it that he 
is unable to pay his debts. Lf he is unable to 
prove that he cannot pay his debts, then the 
court has power to dismiss his petition under 
Section 25 of the Insolvency Act. The expres- 
sion “unable to pay his debts” means that the 
market value of the realizable assets is less than 
the total amount of his debts. Srva Ram v. 
Boura KisHori LAL. 943 
Sections 10, 25, 13 (e) and 2 es 
Provisions of—Petition for imsolvency—Shere 
in joint famsly—Must be disclosed in petition. 
Where the appellant in his petition for in- 
solvency did not include his share in the joint 
family property which paid land revenue, on the 
ground that this share was not available for 
payment of his creditors, eld, that his failure 
to do so amounted to non-compliance with the 
provisions of Sec. 13 (e), and his petition was 
rightly dismissed. In order to decide whether 
appellant was 2 person who was unable to pay 
his debts the value of his interest in the joint 
family had to be taken into account. Stva Ram 
v. Bonra KisHori LAL. 943 


—&ctions 27 and 43—Interpretation of 
—Court empowered to extend time for abplyine 
for discharge—Even after expiry of time origi- 
nally fixed. 

It is open to the Insolvency Court to extend 
the time for applying for a discharge even after 
the expiry of the time originally fixed. MapHo 
Prasan Vyas v. MADHO PRASAD. 117 
Section 28(2) and (4) (Act V of 
1920)—Trensfer by undischsrged insolveni— 
Not void but voidable. 

In alienation by an undischarged insolvent 
of property belonging to him is not void but 
only voidable at the option of the receiver or the 
court and is not wholly void. Rup NARAIN 
SINGH v. Har GopaL TEWARI. 475 
——Section 31—Scope of—Insolveni— 
When order of protection should be granted. 

If a debtor has been adjudged insolvent, has 
placed all his assets at the disposal of the in- 
solvency court without concealing any material 
facts relating to his pecuniary position and has 
not been guilty of any fraud or dishonesty 
in relation to his creditors or his estate, an 
order of protection should ordinarily be granted. 
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PROVINCIAL INSOLVENCY ACT (V of 
1920)—Sec. 44, Sub-cl. (2) 

A previous order refusing protection is no bar 
to a protection order being made at a subse- 
quent stage. Bent Prasan v. Puura MAL 
Manan Moran Lat. 1051 
———Section 44, Sub-cl. (2)—Provision of 
lew, vix., that order of discharge shall release 
insolvent from debis provable under the Act 
—Not qualified by any rule that creditor should 
bave notice—Defendent discharged from insol- 
vency—When creditor's suit unenforceable. 

Under Section 44, Sub-cl. (2) of the Pro- 
vincial Insolvency Act, the rule of law, viz., 
an order of discharge shall release the insolvent 
from all debts provable under the Act, is not 
qualified by any rule that the creditor should 
have notice of the proceedings. The rule 
is based on a policy of law and not any rule of 
constructive notice. 

Where the defendant was discharged from 
insolvency without the knowledge of his cre- 
ditor, beld, that the creditor’s debt became 
unenforceable as against the defendant. The 
discharge was not dependent on notice being 
given to the creditor. KUNDAN LAL v. NATHU. 

1340 
of the Court to 
ed 


crét¢— 


———Section 52—Powers 
deliver possession under—No receiver ap 
till the date of sale in execution of 
Court cannot act under this Section. 

The court executing the decree is to deliver 
possession to the receiver and to no one else, 
so far as the provisions of Sec. 52 of the Pro- 
vincial Insolvency Act are concerned. Where 
it was found that there was no receiver in 
existence till after the sale in execution of the 
decree, beld, that the court executing the 
decree could not have acted under Sec. 52, 
C. P. C. Durea Saran v. BENT Prasan. 

1342 
—Sec. 5 PEAN ai ih made with 
object of g preference to one of the cre- 
5 ps Sh character of trensfer— 
—Preswm ption—W hen arises. 

In case it is established by the official receiver 
that the object of the insolvent in making the 
transfer was to give preference to one of the 
creditors, the frau t character thereof is 
to be presumed. The mere fact that preference 
incidentally resulted from the transfer is not 
abe as to attract the application of Sec. 54 
of the Provincial Insolvency Act. What is 

ired is to prove that the dominant motive 
or object of the transfer was to give preference 
to such creditor. As to whether the object was 
to give preference is a matter of inference 


. from the circumstances of each case and is 


1718 


PUBLIC GAMBLING ACT (III of 1867) 
—Sec. 1 


essentially a question of fact. BAsHIRAN V. 
Morti Ram. 504 


PRO CIAL SMALL CAUSE COURTS 
ACT (IX of 1887), Sec. 17, Proviso to— 
Security bond filed with application under— 
Not verified by sureties sequent verifica- 
tion after expiry of ltmitation snder Art. 164 
—Whether bond effective. 

Where the security bond filed with the appli- 
cation under the proviso to Section 17 of the 
Provincial Small Cause Courts Act for the 
setting aside of an ex parte decree was not veri- 
fied by the sureties, and the court did not find ` 
fault with the form or the amount of security 
and did not reject it; and later the Court or- 
dered the bond to be verified and the bond 
was verified two days beyond the period of 
limitation prescribed by Art. 164, and the 
Court set aside the ex perte decree, beld, that 
the Court did not act illegally in setting = 
the decree. The bond as filed originally with 
the application was not an ineffective bond; it 
would not have become ineffective unless the 
sureties had dishonoured their signatures, and 
as they eventually verified them, the position 
was that the bond was a perfectly good band. 
but there was a formality to be gone through 
before the court felt justified in accepting it. 
AHMADYAR KHAN v. KHEYALI. 992 
— Sec. 25—Judgment delivered without 
framing issues on questions raised by the pleed- 
ings—Only plaintifs statement recorded— 
Whether decision according to lew. 


In order to find out whether there has been 
a decision in accordance with law it is necessary 
for the High Court to be satisfied that the 
judge of the Small Cause Court has come to his 
decisions judicially and not arbitrarily. 

Where the judge of the Small Cause Court 
did not frame issues on the questions raised by 
the pleadings and the decision of the judge did 
not follow inevitably from the statement of 
the plaintiff, and that was all the evidence that 
there was on the file, beld, that the judge did 
not proceed according to law, and the High 
Court should interfere in revision. The jud 
should have framed the issues raised by ‘te 
pleadings, and should have recorded the evi- 
dence or at any rate made notes of the evidence 
of both parties, even if the judgment itself did 
no more than barely fulfil the requirements of 
Or. 20, R. 4 C. P. C. Raw Natu Turse 
Ram v. SALIG RAM, 316 


PUBLIC GAMBLING ACT (DI of 1867),. 
Sec. 1—Instruments of: geming’—Meening of. 


PUBLIC GAMBLING ACT (III of 1867} |RAILWAYS ACT (IX of 1890)—Sec. 72 


—Sec. 13 

Anything which assists gaming or which is 
used for the furtherance of gaming would be 
instruments of gaming. It will be necessary 
in a given case to consider the article in ques- 
tion with reference to the game that is played. 
LACcHHI Ram v. EMPEROR. 1254 


—— Sec. 13——Conviction under—When bad 
—Harmless lottery—What constitutes. 


Applicants had for sale a variety of articles 
ranging in value from 2 pice up to about a 
rupee. There were as many tickets as there 
were articles with the name of one article on 
each ticket. Each ticket was sold for one anna 
and the purchaser received the corresponding 
article. The purchaser was entitled to return 
his purchase for another ticket or tickets, and 
if this process were repeated by one customer 
several times over, by the system adopted by 
applicants, he might eventually receive nothing 
for his anna, although many purchasers re- 
ceived more than an anna’s worth for their 
tickets. Held, that applicants were not guilty 
of any offence under the Public Gambling 
Act. Their method of sale was more of the 
nature of a lottery and a harmless one at that. 
SHIVA CHARAN V. EMPEROR. 925 


RAILWAY—Consigument sent under Risk 


Note Form B-—Amount charged less than what. 


would be the rate for carrying goods at owners 
risk—Pe tiss bound by exemption clause— 
“Rate’—Meontng of. 

The word “rate” mentioned in the Risk-Nore 
Form B must necessarily mean the charge per 
maund for the minimum quantity. 


Where the amount charged by the Railway 
Company on a consignment sent under Risk 
Note, Form B, was less than what would have 
been payable if the goods were taken at owner’s 
risk and was much less than what would have 
been payable if the goods had been taken at 
railway risk, beld, that the consignor and con- 
signee were bound by the clause exempting the 
company from all liability from loss or des- 
truction. Tres Jarn Grass Worx v. THE 
SECRETARY OF STATE. 901 


Freight charged at maund rates at des- 
patching station—-When Railway cannot cherge 
a ad at wagon rates—Contract— 
Breach of. 

Where according to the railway receipt the 
goods despatched (accepted as firewood) were 
charged at maund rates, the railway was not 
entitled to charge subsequently at wagon rates, 
@ven though larger wagons may have been 





216 


used for the purpose. R. S. CH. DALIP SINGH 
KuNpDAN Lat v. THe SECRETARY OF STATE 
FOR INDIA IN COUNCIL. 1180 


— Goods consigned under Risk Note H— 
Damage caused by ge in wagon—Com pen- 
sation—Sust for—Plaintiff to prove that dem- 
age due to defective state of wagon. 

In a suit for compensation for damage to 
consignments (consigned under Risk Note H) 
of raw sugar caused by rain-water leaking 
through holes in the wagon, the plaintiff must 
establish by positive evidence that it was owing 
to the defective state of the wagon in which 
the goods were loaded that the injury was 
caused. By merely proving that when the 
wagon reached its destination it was found in 
a defective state, he does not discharge the 
onus which lies heavily upon him to prove 
misconduct by the servants of the railway com- 
pany. SECRETARY OF STATE FOR INDIA IN 
CouNcIL v. JHADDU Lar Hazari Lar. 995 


RAILWAYS ACT (IX of 1890), Sec. 72— 
Consignment sent tinder Risk Note, Form B— 
Leakage discovered at destination—Refusal io 
take delivery tih consignment reweighed—Loss 
due to pees and misconduct of rail 
servants — Presumption — Damages — Rali- 
ways liability. 

A consignment containing oil was despatched 
under Risk Note, Form B from Agra to Nim- 
tullah (a station on E. B. Ry.). As a leakage 
was discovered at the destination plaintiff re- 
fused to take delivery. There being no weigh- 
ing arrangement at Nimtullah, the consign- 
ment was taken back to Chitpur where, on re- 
weighment, a shortage in oil was noticed. The 
lower court found that the tank was not pro- 
perly guarded by the railway authorities at 
Chitpur. Held, that it must be taken for 
granted that the loss to the consignment had 
occurred because of the negligence and mis- 
conduct of the railway servants. ‘The plaintiff 
was perfectly justified in insisting upon re- 
weighment before taking delivery and he could 
not be charged the freight for carrying the 
consignment from Nimtullah to Chitpur nor 
could he be saddled with the responsibility for 
the additional loss caused during the return 
journey. THE SECRETARY OF STATE FOR 
ÍNDIA IN CouNcIL v. GHANSHIAM Das Bary- 
NATH. 1316 
— Sec. 72—Risk Note B—Protection 
afforded to railway administration—Extent and 
nature of—-Goods beering wrong number 
offered for delivery—Plaintiff claimed ‘open 
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RAILWAYS ACT 
Sec. 122(1) 


delivery — in delivery caused loss to 
plaintiff—Plaintiff entitled to damages. 

Risk Note B protects the railway administra- 
tion against claim for damages arising out oi 
“loss or destruction or deterioration or by dam- 
age to the goods”, and cannot be applicable to 
2 case where the claimant is damnified, not by 
loss, destruction or deterioration of the goods 
themselves but by some act of the railway ad- 
ministration or its employees not affecting the 
condition of the consignment or the goods 
consigned. Obviously the note is intended to 
protect railway administration where goods in 
whole or in part are lost or destroyed or spoiled 
otherwise than through misconduct of the rail- 
way administration or its employees. 

Where at the 
the plaintiff having discovered that the goods 
bore a different number than that mentioned 
in the railway receipt, claimed “ 
of the consignment which was allowed several 
days afterwards; and in the meantime the price 
of the goods having gone down considerably, 

plaintiff sued the railway for damages, beld, 
ae Risk Note B, under which ee consign- 
ment was sent, was inapplicable to the present 
case and the plaintiff was entitled to damages. |ci 
It was the duty of those representing the rail- 
way either to deliver the goods the iption 
of which tallied with that entered in the rail- 
way receipt or to afford an opportunity to the 
plaintiff to examine the contents with a view 
to satisfying himself as regards the identity of 
the goods. If, _ negligence or other- | of 
wise, the railway tion could not 
deliver the goods on due date or even within 
a reasonable time after that date, it must be 
held liable for any loss which the plaintiff 
suffered. SECRETARY OF STATE FOR INDIA IN 
Counci v. MapHurt Das Narain Das. 966 
— Sec. 122(1)—Unlewful’—Meening of 
—Person entering railway premises with per- 
mission—W betber can be convicted under Sec. 
122(1)—Quertion of intention—Immaterisl. 
word ‘unlawful’ in Sec. 122(1) of the 
Railways Act has practically the same meaning 
as ‘illegal’, which is defined in Sec. 43 I. P. C. 
An entry upon the railway premises without 
the permission, expressed or implied, of the 
railway authority would constitute an action- 
able trespass and such entry would amount to 
an unlawful entry within the meaning of Sec- 
tion 122(1). 

For the purpose of Sec. 122(1), Railways 
Act, the intention of the who enters 
upon. the railway must be left out of account. 
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(TX of 1890)— 


time of demanding delivery, | judictal 


REGISTRATION ACT (XVI of 1908)— 
Sec. 35(1) (ec) 
If he enters the railway. premises lawfully, that 
is with the permission of the railway authority, 
he does not commit any offence under Sec. 122 
merely because he entered the premises with _ 
the intention of committing some offence, al- 
th he might be guilty of criminal trespass. 
a person entered a platform to which 
the general public had free access, for the pur- 
pose of working as a porter and he knew that 
this was prohibited by the railway authprity 
unless he was provided with a license, 
that an offence under Section 122(1) was not 
established. CHANDAI y. EMPEROR. 1432 
REGISTRATION ACT (XVI of 1908), 
Sec. 33(c)—Provisions of—Imperative—Re- 
gistering officer of Rempur State baving no 
powers—Whether ‘court or judge’— 
Execution end authentication of power of at- 
torney before a commsissioner—W bhether suffi- 


delivery” | clen#. 


Where the power of attorney authorising an 
agent to present a document for registration 
on behalf of his rincipal is executed before 
and authenticated by the registering officer of 
Rampur State, beld, that the registering officer 
not being invested with judicial powers to de- 

de civil or criminal cases, Was not a ‘court 
or goe within the meaning of Sec. 33(c) 
of the Registration Act. 

In cases covered by Sec. 33(c) of the Re- 
gistration Act, which provides for the manner 
in which a power of attorney is to be authenti- 
rE in a place outside British India, the power 

2 must be erecuted before and au- 

Baad by the officers named in Sec. 33 (c) 
personally and execution and authentication 
before 2 Commissioner is not a sufficient com- 
pliance with that section. 

Sections 32 and 33 of the Registration Act 
relating to the presentation of Ene for 
registration are imperative and their provisions 
must be strictly followed, and where the agent 
who presents a mortgage deed for registration 
has not been authorized in the manner pres- 
cribed by the Act, the deed is invalid and 
cannot affect the immovable property to which 
it relates. Ram Monan LAL v. TASADDUQ 
HUSAIN. 159 
———Sec, 35 (1) (c)—Persom executing docu- 
ment dead—Registering Officer autborised to 
register—When all legal representatives admit 
the execution. 

Reading Sub-clauses (1) (c) and (3) (c) of 
Section 35 of the Registration Act together it 
is clear that where the person executing the - 
document is dead, the registering officer is ngt 


— 


REGISTRATION ACT (XVI of 1908)— 
Sec. 47 


authorised to register the document until ell 
the legal representatives of the deceased person 
appear before him and admit the execution. 
- ABDUL Azim KHAN v. Kantz Fatma. 318 
———Secs. 47 and 49—Registration of subse- 
quent sale deed before the presentation for 
registration of another sale deed executed earlter 
than it—Priority between the rights of the 
vendees—Retrospective effect of deed subse- 
quegily registered. E 

In a suit for recovery of possession by re- 
demption defendant contested the validity of 
< deed of sale dated December 29, 1920 by one 
A in favour of plaintiff. This deed was re- 
gistered on May 13, 1921 and on January 6, 
1921, A executed and registered another sale 
deed in favour of defendant. Held, that once 
the deed in favour of plaintiff was registered 
on May 13, 1921, its operation dated back to 
December 29, 1920 and as this date was prior 
to the deed in favour of defendant, the deed 
in favour of plaintiff was perfectly valid. 
Ram NaRAIN CHAUBE v. BAsDEO Misra. 1200 
———Sec, 49—Contract for sale of immovable 
property—Wheiher compulsorily registrable. 

The view of this Court that a mere contract 
for sale of immovable property is not compul- 
sorily registrable has not been overruled by the 
pronouncement of the Privy Council in Skinner 
v. Skinner I. L. R. 51 All. 771. Skinner v. 
Skinner lays down that if a document on the 
face of it purports to create an interest in im- 
movable property then it cannot be used in 
evidence for the purpose of showing that it 
affected such interest, nor even for the pur- 
pose of showing any transaction affecting such 
interest. SOHAN LAL v. ATAL NATH. 1584 
SPECIAL POWERS ORDINANCE (X of 
1932), Sec. 17 read with Sec. 21 of Ord nance 
II of 1932 and Sec. 80(2) of Ordinance X of 
1932—Criminal Law Amendment Act, 1908, 
Sec. 17, Sub-sec. (2)—Cherges framed under 
—Stey of proceedings obtained by accused be- 
fore leading evidence—Ordinences antomeatic- 
ally expired—Act 23 of 1932—Promulgation 
of—Sec. 17 of Ordinence X of 1932 not in- 
cluded in its provisions for continuance of 
trials—W hen trial cannot be continued on the 
first charge—General Clauses Act, Sec. 6— 
Applicability of. 

Accused was charged under two heads: (1) 
that by writing a letter, he disobeyed a certain 
order of the District Magistrate and was guilty 
of an offence under Section 17 of the Ordinance 
X of 1932 read with Section 21 of Ordinance 

“II of 1932 and Section 80(2) of Ordinance X 


SPECIFIC RELIEF ACT (I of 1877)— 
Sec. 27 (b) 


of 1932 and (2) that having assisted in the 
management of an unlawful association and 
encouraged disobedience of orders of lawful 
authority by writing the said letter, he com- 
mitted an offence under Section 17, Sub-sec- 
tion (2) of the Criminal Law Amendment 
Act, 1908. Before leading any evidence in 
defence, accused approached the Sessions Judge 
for revision but he declined to interfere. Ac- 
cused then successfully applied to the High 
Court for stay of proceedings. Meantime both 
the Ordinances had lapsed by time. Act 23 
of 1932, which had taken to some extent the 
place of the Ordinances, provided for the con- 
tinuance of trials in respect of offences under 
certain ified Sections of Ordinance X of 
1932 but Section 17 of the Ordinance was not 
included. 

Held, that by virtue of Section 6 of the 
General Clauses Act, the trial could not be 
continued on the first charge. 

It must be taken that the Legislature intend- 
ed that trial of offences under Section 17 of 
Ordinance X should not be continued. 

Inasmuch as the Magistrate had not yet 
pronounced his opinion on the facts relating to 
the second charge and no appeal had been heard 
by the Sessions Judge, the High Court would 
not interfere in the matter. BANs GOPAL ~V. 
EMPEROR. 875 
SPECIFIC PERFORMANCE—Lender given 
option either to demand back money or take 
property in lieu thereof—When specific per- 
formance to be refused. 

Where a lender is given an option either to 
demand back the money lent or to take certain 
property in lieu of money, beld, that when the 
lender allowed his remedy to recover the money 
to become barred by lapse of time, he neces- 
sarily exercised his option to confine his relief 
to the taking of the property in lieu of the 
money, and specific performance could not be 
refused on the ground that the option was so 
worded that the exercise of the privilege may 
be delayed indefinitely. SonHaNn Laz v. ATAL 
NATH. 1584 
SPECIFIC RELIEF ACT (I of 1877), Sec. 
27 (b)—Contract for sale of lsnd—Vendor sells 
lend to another person—Suit for specific per- 
formance—Constructive notice of contract—- 
Trensferee beving right of pre-emption—Form 
of decree—Mesne profits—Not  clatmed— 
Amendment of plaint allowed. 

One A, who was the owner of certain land, 
entered into an agreement to sell it to the 
plaintiff and the agreed price was paid to him 
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SPECIFIC RELIEF ACT (I of 1877)— 
Sec. 42 - 


by the plaintiff. About a year later A sold the 
land covered by the above-mentioned agree- 
ment to the appellants and received part of the 
consideration in money. ‘The plaintiff sued A 
for specific performance, and on the transfer 
being pleaded he added the appellants as de- 
fendants. When the appellants purchased the 
land the circumstances connected with A’s deal- 
ing with his property, which were known to 
the appellants, were such as to put the appel- 
lants upon enquiry, and if reasonable enquiries 
had been made by the appellants they must 
have become aware of the agreement between 
the plaintiff and A of which specific perform- 
ance is now sought. ‘The appellants. had a 
right of pre-emption in the land in suit. 

Held, (i) that the contract could be enforc- 
ed against the appellants under Section 27 (b), 
Specific Relief Act; (#) that the plaintiff should 
have a decree for specific performance against 
all the defendants, but it should not be en- 
forced if within six months from the date of 
the Order in Council the ap ts exercised 
their right of pre-emption and paid the plaint- 
iff the price agreed in the contract; (4) that 
the plaintiff should have leave to amend his 
plaint by claiming mesne profits and upon such 
amendment being made a decree for mesne 
profits should be passed. MOHAMMAD ASLAM 
KHAN v. Feroze SHAH. 491 
Sec. 42—Complaint in Criminal Court 
for infringement of trade mark—Subsequent 
civil suit for declaration that complainant had 
no exclusive right to use of trade mark—wW he- 
ther declaration should be granted. 

The defendant claimed to be exclusively en- 
titled to use ‘Chand Tara’ marks on biris 
(cigarettes) manufactured by him and lodged 
a complaint against the plaintiffs in the Cri- 
minal Court under Secs. 482 and 486 I. P. C. 
for infringing his trade mark. Thereupon the 
plaintiffs instituted the present suit for a decla- 
ration that they were entitled to use the afore- 
said. trade mark and the defendant was not 
entitled to refrain them from using the same. 
The criminal proceedings were not stayed and 
the criminal case ultimately ended in acquittal. 
The trade mark was being used by seen coches 
persons, but the plaintiff’s suit was not framed 
under Or. 1, R. 8 C. P. C. Held, that in these 
circumstances the declaratory relief claimed by 
the plaintiffs should be refused regardless of the 
merits of the case. 

Per NIAMATULLAH, J.—Where the defend- 
ant claims, falsely according to the -plaintiff, 
an’ exclusive: cight 401 use-o ccrtatn cade cack 
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STAMP ACT (II of 1899)—Art. 1 

to the detriment of the plaintiff in common 
with others, who may be inclined to use it, a 
suit for a declaration that the defendant 
does not possess such right is maintainable. 
GANESHI LaL v. ANwar KHAN Maroon 
Co. 1541 
STAMP ACT (II of 1899), Sec. 2, Sub-sec. 
16, Cl (b)—Agreement—tinterpretation of 
terms of—Whether license or lease—When 
chargeable under Art. 35 (a) (iv) of Sch. I of 
the Act—Document chargeable as lease under 
Stemp Act although not coming under Sec. 
105 Transfer of Property Act—Test. 

An agreement by way of license was entered - 
into between a Petroleum Company and a Rail- 
way Administration whereby Company was 
to have temporary use and occupation of a piece 
of land belonging to the railway, on a monthly 
rent, solely for constructing and maintaining 
thereon a petroleum installation. On termin- 
ation of the transaction, the railway administ- 
ration had the right to re-enter upon, retake 
and retain absolute possession of the said land. 
The Company was, however, bound to allow 
authorized Railway officers free access at all 
times to the said land and all buildings and 
to rebuild or repair any of the buildings when- 
ever so requested by such officers. There was 
no right to transfer or sublet or in any way 
part with the privileges conferred by the docu- 
ment which was to be determined and cancelled 
at very short notice. Held, that the document 
in question was a lease within the definition of 
that term under Sec. 2, Sub-sec. 16, Cl. (b) 
and was therefore chargeable as a lease under 
Art. 35 (e) (iv) of Sch. I of the Stamp Act. 


Even if a transaction does not amount to 2 
lease under Sec. 105 of the Transfer of Pro- 
perty Act, it may nevertheless be a lease for 
the purpose of the Stamp Act. Burman 
SHELL OL STORAGE AND DISTRIBUTING CoM- 
PANY OF INDIA Lrp.—IN THE MATTER OF. 

749 
Article 1—Debtor wrote and signed 
statement in creditors book—That be Te- 
ceived a certain swm—Signed statement con- 
tained entry above it that money was to carry 
interesi —W hetbher document emounted to 
agreement to pay interest. 


Where A wrote and signed with his own 
hand a statement that he had received the sum 
of Rs. 198 in the cash book of B, and above 
as Se ap Svan Geis aca Seago 
entry to the effect that the sum of Rs. 198 
was pect A a at Rs. 1-8 per cent 
mensem; beld, that it is impossible to say t 
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wey 


STAMP ACT (II of 1899)—Art. 1 
the whole of the entry in the account book 


was a single document for which A was res- 
ponsible, and the document did not amount 
to an agreement to pay interest and was pro- 
perly stamped as a mere acknowledgment of 
debt. Ram Prasan Ram Kumar v. ParsHo- 
TAM HALWAL 198 


Art. I—Memorandum on old documeni 
—"Rs. 250 cash beve been takem’ —Signed by 
debtor—wW hether amonnts to acknowledgment. 


A day after paying up the amount due un- 
der a ‘Serkbat’ the defendant wrote a note or 
memorandum on the old ‘Sarkbať to the effect 





“signed by RS: Rs. 250 cash have been taken. 


Besides this nothing else is due from me.” Held, 
in plaintiff’s suit based on this memonad 
that the memorandum was an “acknowledg- 
ment” 2s defined in Art. I of the Stamp Act, 
and as it was unstamped, it was inadmissible in 
evidence. BrNDESARI Prasan v. RAM TAPESHA 
SINGH. 897 


Art. 62(c) and Sec. 5, General Clauses 
Act (X of o Sec. 13—Obligee under 
simple money bonds and mortgage-deeds trans- 
fers his rights for one lump sum—Stemp duty 
chargeable on deed of transfer. 

Per FuLL BENCH (Niamatullah and Bennet, 
JJ., dissenting) :— 


Where an obligee under twenty-nine simple 
money bonds and mortgage-deeds transfers his 
rights for one lump sum as consideration with- 
out specifying the consideration in respect of 
any one of them, beld, that Section 5 of the 
Stamp Act does not apply to the case, and 
under Art. 62(c) of the Stamp Act, read with 
Section 13 of the General Clauses Act, the 
stamp duty chargeable on the deed of transfer 
is Rs. 5. Ram Sanup v. Jott. 427 
STATUTE—Validity of—Sunbordinate legisla- 
iure—Power conferred to legislate on parti- 
cular topic—Scope of. 


Once it is found that a particular topic of 
legislation i is among those upon which a Domi- 
nion Parliament [or the Indian Legislature] 
may competently legislate, there is no reason 
to restrict the permitted scope of such 
legislation by any other consideration than 
is applicable to the legislation of a fully 
sovereign State. It is not in any sense 
an agent or delegate of the Imperial -Parliament, 
but has plenary powers of legislation as large 
and of the same nature as those of Imperial 
Parliament itself. When a power is conferred 


to legislate on a tei topic it is important, 
¢n determining scope of the power, to have 





TENANCY ACT (Local Act IN of 1926) 
—Sec. 122 


regard to what is ordinarily treated as embraced 
within that topic in legislative practice and 
particularly in the legislative practice of the 
state which has conferred the power. E. R. 
CROFT v. SYLVESTER DUNPHY. 284 


SUCCESSION ACT (XXXIX of 1925), 
Secs. 124 and 131—Applicability of Sec. 124— 
Happening of uncertain event before period of 
distribution—To be alone within contemplation 
of testator. 

Section 124 of the Indian Succession Act, 
1925, applies only if without doing violence to 
the terms of the will it can be held, as a matter 
of words, that the occurrence of the uncertain 
event prior to “the period when the fund be- 
queathed is payable or distributable,” is alone 
within the contemplation of the testator. 
INDIRA RANI GHOsE v. AKHOY KUMAR 
GHOSE. 382 


SUITS VALUATION ACT (VII of 1887), 
Sec. 11—Snit instituted in inferior court—By 
reason of tnder-valuation—W bether disposal 
prejudicially affected. 

The mere fact that a court of inferior juris- 
diction has taken cognizance of the suit by 
reason of under-valuation, is not in itself a 
ground for saying that the disposal of the suit 
on the merits has been prejudicially affected 
within the terms of Sec. 11 of the Suits Valua- 
tion Act. Moot CHAND MotTraL v. Ram 
KISHEN. 222 
TENANCY ACT (Local Act IN of 1926), 
Sec. 3, Cl. (4)—Sayar—Definition of—Not 
exbeustive—Weighment dues’—To be classed 
as “Sayer”. 

“Weighment dues”, which are monetary 
payments made by the person who is licensed 
by the land-holder or the lambardar to exercise 
his profession of weighing the goods of the 
tenants within the Zemindari of the licensor, 
come within the definition of ‘Sayar’ in Sec. 3, 
Cl. (4) of the Tenancy Act. The- definition 
of ‘Sayar’ as given in Sec. 3(4) is not exhaus- 
tive. SURAJ Pat SINGH v. JAWAHAR SINGH. 

521 
——Sec. 1 sepia pda? | of—Suit by 
lend-bolder for a declaration that actual cult. 
vetors (and not the defendants) are tenants— 
Cognizable by revenue court. 

The determination of the question whether 
2 suit is cognizable by the civil or the revenue 
court is dependent on the real nature of the 
suit and not on the form in which it is put. 
The policy of the Act is that the questions 
concerning the rights of a tenant as such should 
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—Sec. 199(1) —Sec, 246 
be within the exclusive jurisdiction of the re-|rights in the thekeneme to the thekader consti- 
venue court. tutes him a thekader in regard to those parti- 


. The plaintiff purchased certain zamindary |cular items of income. The income is not to 
property including sir plots at a court auction |be regarded as to whether it arises from a piece 
in execution of his mortgage decree. Accord-|of agricultural land but as to whether it is 
ing to plaintiff certain persons in possession something which accrues to the zamindar. 
were the tenants of the plots. The defendants, IMst. Ram Sar v. IQBAL BAHADUR. 946 
as donees of the zamindary property, claimed t———Sec. 212 and Land Revenue Act (m of 
that after the sale of zamindary they acquired 1991), Secs. 40 and 44—Thekadar—Revenne 
ex-proprietary rights and the actual cultivators Court refuses to enter neme in annual regifer 
were flies sub-tenants. ‘Thereupon the plaint-!—Whether swit for possession against land- 
iff instituted a suit in the revenue court to| bolder in revenne court berred. 

obtain a declaration that the defendants were} A suit for recovery of possession by a theks- - 
not the tenants of the holding in suit and were|der against a land-holder under Sec. 212 of the 
not entitled to collect rents from the actual) new Tenancy Act, which is within the ex- 
cultivators thereof treating them as sub-tenants. | clusive jurisdiction of the revenue court, can- 
Held, that the plaintiff, as a landholder, desired | not be barred merely on account of the fact 
it to be determined whether the defendants or|that in the mutation proceedings under Sec. 
the actual cultivators were her tenants, and |40 of the Land Revenue Act the revenue court 
2 controversy of this kind clearly fell within | refused to recognise the plaintiff’s position as 
the purview of Sec. 122 of the Agra Tenancy |a thekader in possession. The provisions of 
Act, and the question could be tried only by |Secs. 40 and 44 of the Land Revenue Act, 
the revenue court. Her Kuar v. TEJPAL | when properly construed, are not inconsistent 
SINGH. 1286 | with this view. Ramji MAL v. Dev Prasan. 
————Secs, 199 (1), 3(3), 220, 132 and 230 10 
—Thekz—Of villages end shops in city—Col-|———_Sec.  226—Mutwalli—Neme_ recorded 
lections minus 7% to be paid to lessor—Sult|in Kbewat as co-sharer—Whetber entitled to 
for arresrs (villages) —Whether maintainable | sue for profits—Menager of endowed proper- 
in revenue court alone. ties—To be regarded as proprietor. 

Where a lease for twenty years executed on| Any person whose name is recorded in the 
a date prior to Act II of 1926 comprised of two | Khewat as holding a share in the village wil’ 
portions, the first of six villages and the second | be deemed to be a co-sharer within the meaning 
of shops in a city, and it specified that the|of Section 226 Tenancy Act, and is entitled 
lessee was to pay to the lessor the income which|to maintain a suit for profits regardless of the 
he collected from each kind of property less|fact whether or no he holds it as proprietor 
seven per cent, and the lessor brought a suit} or as a mutwalli. 
under Sec. 132 (Act III of 1926) in the reve-| For the purposes of suits for profits managers 
nue court for the arrears due under the theks, |of endowed properties should be regarded as 
in respect of years during which Act DI of | proprietors. 

1926 was in force, beld, that in view of the} A co-sharer is a person whose name is re- 
altered definitions of thekeder and of rent in| corded in the Khewat as a co-sharer and who 
Act DI of 1926 the revenue Court had juris- |is jointly and severally liable with other co- 
diction to deal with the claim for arrears on the | sharers for the land revenue and whose revenue - 
thekanamea so far as the six villages were con-|is payable through the lambardar under Sec. 
cerned, and no Court other than the revenue| 144 of the Land Revenue Act. MUHAMMAD 
court could take cognizance of such a claim | Qamar SHAH KHAN v. MUHAMMAD SALAMAT 
(Secs. 220 and 230 of Act IU of 1926); and | Ari KHAN. 685 
the question (viz., which forum the plaintiff | —Sec. 246—“Appellete decree’—Meen- 
should go to in order to have the existing rights | ing of—Decree passed by District Judge in 
determined) being one of procedure and not|second appesl—Whether third appeal lies to 
of accrual of right Sec. 6(c) of the U. P. | High Court. 

General Clauses Act (I of 1904) was inapplic-| The language of Sec. 246 of the Tenancy 
able, Act of 1926 is wide enough to authorise an 

If a landholder in his capacity of landbolder | appeal to the High Court from a decree passed 
does receive certain dues from the bazar in a|by a District Judge in second appeal, because 
particular village, then his transfer of those! such a decree would undoubtedly be an “appel” 
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late decree”. The words ‘appellate decree” in 
Sec. 246 cannot be construed to mean a decree 
passed in first appeal only. The words are 
undoubtedly applicable also to a "cree passed 
in second appeal ABDUL WaHas KHAN ~v. 
[IBRAHM KHAN. 121 
——Sec. 253—Question of jurisdiction de- 
cided by revenue court—Appeal to District 
Judge dismessed—High Courts  revisional 
poyer. 

Where a question of jurisdiction was raised 
and decided by the revenue court and was also 
. in issue in appeal before the District Judge, 
who dismissed the appeal, etd, that the High 
Court had jurisdiction to revise the order of 
the Assistant Collector under Sec. 253 of the 
Tenancy Act even though an appeal had been 
preferred to the District Judge and dismissed 
by him. Ramyr Mar v. Devi Pasap alias 
Devi Das. 10 
Sec. 271—Jurisdiction—Plea of —W ant 
of—Wbat emounts to—Lessor end lessee— 
Lessee holding on after expiry of lease—Suit for 
ejectment—Maintainabilsty of. 

Where a grove, which was purchased from 
Government, was leased by plaintiff to defend- 
ant’s father but defendant remained in posses- 
f sion even after the expiry of the lease, Held, 
that the remedy of the plaintiff to sue the 
lessee of the grove undoubtedly lay in the 
revenue court under the new Act. The mere 
fact that defendant had denied the plaintiff’s 
title did not amount to raising the question in 
the revenue court. The civil court had no 
jurisdiction to order ejectment of the defend- 
ant. RapHA MoHAN v. Riaz Farma. 1184 
TOWN IMPROVEMENT (Appeals) Act 
(Local, II of 1920), Sec. 3—Ex-parte deci- 
ston tinder Sec. 64(1)(b) of Town Improve- 
ment Act of 1919—Order refusing to set aside 
decision—W bether appeal lies to High Court. 

An order of the President of the Tribunal 
refusing to set aside an ex-perte decision under 
Sec. 64(1) (b) of the Town Improvement Act 
of 1919, is not appealable under Sec. 3 of the 
Town Improvement (Appeals) Act of 1920. 
BHAWANI PRASAD v. [HE SECRETARY OF STATE 
FOR INDIA. 25 
TRANSFER OF PROPERTY ACT (IV of 
1882), Sec. 3 and Sec. 6, Cl. (¢)—Clatm for 
unliquidated damages for breach of contract— 
Not an ‘actionable clasm’—Limitation Aci, 
Art. 89—Applicable to snits for accounts bet- 
ween principal and agents. 

A claim for unliquidated damages for breach 
° of contract, after the breach, is not an ‘action- 
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able claim’ within the meaning of Sec. 3 of the 
Transfer of Property Act and cannot be trans- 
ferred because of the provisions of Cl. (e), 
Sec. 6 of the Transfer of Property Act. 

A firm purchased on different dates goods 
from commission agents. Some cover money 
was deposited with the agents. These goods 
were sold by the agents and 2 certain sum was 
due to the firm with respect to the first tran- 
saction. As regards the second transaction, 
which took place later on, the firm alleged 
that the agents had wrongfully sold the goods 
purchased by them, without their authority. 
Plaintiff, who was an assignee of the interest of 
the firm, sued for rendition of accounts. The 
deed of assignment recited that the assignors 
were assigning their right to the profits in the 
second transaction and in the accounts and 
advance of the first transaction. The claim of 
the assignors, as against the contesting defend- 
ants, was valued in the deed at Rs. 5,000 and 
the sale of the claim was made in favour of 
the plaintiff for Rs. 3,000. It was further 
stated that the assignors several times asked the 
defendants to render an account but in vain. 
Held, that so far as the deed related to the 
transfer of the assignors’ right in respect of the 
first transaction, it was good and valid. It was 
invalid in respect of the transfer of the assignors’ 
right about the second transaction. Moti Lar 
v. RADHEY Lat, 1009 
— Sec. 8—Applicability of—A Mobam- 
medan transfers property| to his mother—Bulk 
of sale consideration left with mother to be 
spent on charities—Motber executes wagf of 
property covered by sale deed—Sale held to be 
void—W hether waqf valid to the extent of 
share inberited by mother from ber son. 

One M, a Sunni Mohammedan governed by 
the Hanafi Law, executed a document purport- 
ing to be a sale of two villages in favour of his 
mother, and it was reci in the deed that 
Rs. 10,000 had been paid by the mother and 
as to the balance of Rs. 1,90,000 it was stated 
in the deed that it was left with the mother 
“with instructions that she should spend it at 
her discretion in charitable purposes for the 
eternal benefit of my (i.¢., Ms) soul.” After 
the death of M, the mother executed a waqf- 
nama of the villages transferred to her by the 
sale deed by which she constituted herself the 
first Mutwalli, and appointed certain persons 
including the present respondent as Mutwallis 
after her death. The waqfnama began with a 
recital of the instructions contained in the sale 
deed, and it was recited in the deed that she 
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had already spent Rs. 15,000 in charity, and 
a charge was created by the deed on the income 
of the waqf property for the payment of 
Rs. 25,000. As a result of the litigation bet- 
ween the heirs of M the sale of villages was 
held to be void as being, under the cloak of 
- a sale, in reality a deathbed gift in fraud of 
the heirs. Held, on a suit by one of the suc- 
ceeding Mutwallis for a declaration that the 
wagf was valid to the extent of one-third share 
of the mother which she had acquired by in- 
heritance from M, that the mother had no in- 
tention of making any contribution to the waqf 
from her own property and there was nothing 
to suggest any intention on her part to dé) more 
than to carry M’s scheme into effect, aid the 
sale by M and the execution of the waqfnama 
must be regarded as integral parts of one tran- 
saction, and the sale being held to be void, 
the wagfnama falls with it. Held, further. 
that it was doubtful whether Sec. 8 of the 
Transfer of Property Act had any application 
in the present. case, but in any event in order 
to ascertain the intention of the lady in exe- 
cuting the waqfnama, the whole transaction 
must be looked at and upon this her intention 
to settle only what she thought had been en- 
trusted to her by her son was clear. Har 
Prasan v. FAZAL AHMAD. 331 
——Sec, 41 — Limited owner —Property 
transferred to stranger without legal necessity 
—Trensferee from such person not protected 
by Sec. 41 as against reversioners—Limitation. 
When a Hindu lady cannot without legal 
necessity transfer a part of the estate in her 
so as to bind the reversioners, much 
e can she by orally transferring possession 
and putting such person in, possession des- 
troy the rights of the reversioners in case 
such person transfers the property. Section 41 
of the Transfer of Property Act cannot protect 
a transferee from such a person as it refers to 
personal estoppels arising out of the conduct 
of the plaintiffs or persons through whom they 
are claiming and the mere fact that the Hindu 
widow's estate is vested in the limited owner 
for the time being cannot create an estoppel 
against the reversioners by virtue of the con- 
sent obtained from the limited owner. 
During the life-time of the limited owner 
the possession of her transferor or his trans- 
ferees could not be adverse to the reversioners 
so as to destroy their contingent rights. SHRI 
SHAMBHU Prasan v. MAHADEO Prasan. 1185 
— ec. 41—Trensferee accepts bypotheca- 
tion of a shere in a vilage— 
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1882)—Sec, 55 (2) 
in favour of trensferor in revenue papers— 
Whether protected. 

Where the transferee accepted a hypotheca- 
tion of a share in a village from the transferor 
relying on the entry in favour of the transferor 
in the revenue papers, beld, that Sec. 41, Trans- 
fer of Property Act, did not apply to the case. 
It was the duty of the transferee to search the 
registration office and if he had done so he 
would have discovered a mortgage and ag a 
prudent man he would have inspected the re- 
cord of the mortgage suit and the sale pro- 
ceedings, and would i 
in the revenue papers was incorrect, being based 
on a mistake in the sale certificate. KHATUN 
Fatm4a v. SHB SINGH. 1036 
— sec. 43—Mortgage property vested in 
recelver on date of mortgage—Order of dis- 
charge passed before date of suit—Mortgagee 
entitled to recover mortgage debt by of 
property, 

Where on the date of the mortgage the pro- 
perty mortgaged had vested -in the receiver, 
but before the date of suit an order of discharge 
was passed, and on the passing of that order, 
the mortgaged property revested in the mort- 
gagor, held. that the mortgagee was, in view 
of the provisions of Sec. 43 of the Transfer of 
Property Act, entitled to recover the mortgage 
debt by sale of the mortgaged property. Rup 
Nanan SINGH v. Har Gopart Tawar. 475 
msec. 52—Foreclosure suit—Pendency of 
—Respondent takes transfer from mortgagor 
—Final decree—When decree-bolder entitled to 
make second application for execution against 
respondent. 

Ram CHARAN v. PARMESHWARI DIN. 113 
— ec. 55 (2)—Sale-deed—Buyer had 
notice of cloud on the sellers title—Statutory 
right under Sec. 55(2) unaffected. 

_Defendant purchased property from a Hindu 
widow and thereafter sold it to plaintiff pur- 
porting to transfer absolute interest in the 
property. Both the parties to the contract 
were doubtful of one point, viz., whether the 
sale by the widow to the defendant was for 
legal necessity. Some years after purchase the 
plaintiff was dispossessed by a reversioner and 
thereupon he sued the defendant for compen- 
sation for dispossession of the property. Held, 
that the fact that the buyer had notice of the 
cloud on the seller’s title did not affect the 
buyer’s statutory right under Sec. 5§(2) T. P. 
Act, because even if he had full knowledge 


ve found that the entry - 
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right to protect himself against the risk k was 





taking. Karka SINGH v. Nampar KHAN. 
938 
Sec. 55(2) — Sale-deed — Indemnity 


clause—When deemed to be exhaustive. 

In the absence of a contract to the contrary, 
the seller is under a statutory obligation to re- 
fund to the purchaser the price of the pro- 
perty sold, if the purchaser is, because of the 
defect in the title of the seller, dispossessed 
fron? the property. The contract to the con- 

pe os eared a oye ple 
from the terms of the sale-deed, but, in order 
to exclude the operation of the statutory liabi- 
lity of the vendor, a contract, covenant ot 
= ee must so clearly be inconsistent with 
statutory rules as to lead to the inference 
that it had been made to qualify the generality 
of the hw. 

Where the covenant in the sale-deed provided | Hi 
for the right of the vendee to be indemnified 
in the event of a claim being preferred by a 
co-sharer or partner of the vendors, and, on a 
suit by the reversioners, the vendees were dis- 
possessed from the property, beld, that the in- 
demnity clause was by way of an additional 
safeguard and was not exhaustive of all the 
contingencies in which the vendee could be 
entitled to recover the sale price from the ven- 
dots and did not in any way restrict the statu- 
tory obligation of the vendor provided for by 
Sec. 55(2) T. P. Act, and the vendee was 
entitled to the decree for refund of the sale 
price with interest. NAND Ram v. PursHo- 
TAM Das. 201 
———Sec. 76—Decrease in profits—By reason 
of acquisition of part of mortgaged property 
by Government—Personal covenant by morit- 
gegor to make good deficit—-Whether mort- 
gages entitled to bring loss into accounts in 
redemption suit. 

Where Clause 7 of a usufructuary mortgage 
deed provided that if there was any decrease in 
the profits by reason of any portion of the 
mortgaged property being acquired by Govern- 
ment, the mortgagors ould pay the amount 
af the deficit out of their own pocket in cash 
oc from other movable or immovable property. 
Held, that the undertaking by the mortgagors 
aCe? undoubtedly amounts to a personal 
covenant by them to pay the amount of the 
decrease of the profits, but the arrangement as 
regards the event of the acquisition by th: 
Government was one of ‘the terms on which 
the mottgage was granted, and the fact that 
the mortgagors entered into a personal cove- 
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nant to pay the amount due from them in res- 
pect of the acquisition by Government does 
not prevent the said amount being taken into 
consideration in settling the total sums which 
should be paid by the mortgagors when redeem- 
ing the pro covered by the mortgage. 
BacHcHuU Lat sas Ram SHANKAR v. Mo- 
HAMMAD MAH. 330 


— Sec. 76(g)—Clatm for interest—Pro- 
per accounts mot kept—To be disallowed. 
Where the mortgagee in possession placed 
before the court a day before the judgment was 
pronounced, and after the evidence was closed, 
some accounts which apparently were prepared 
from Khbateusis kept by the revenue authori- 
ties, and no actual receipts from the land were 
shown in the accounts, beld, that the mortgagee 
did not comply with the provisions of Sec. 
76(g), T. P. Act, and in the circumstances the 
sae Court rightly disallowed the claim for 
interest. , SHADI Lan v. Lat Banapur. 339 


———Sec. 77—Usufructuery mortgage—Rate 
of interest provided—Proviston for appropria- 
tion of receipts towards interest—Provision for 
full or part peyment of principal and for de- 
duction of tnterest—Whether mortgagee liable 
to render accounts. 


A usufructuary mortgage ded recited that 
the mortgage money carried interest at the rate 
of 6 annas per cent per month and was re- 
payable in 17 years. Clause 2 of the deed 
authorised the mortgagee to appropriate the net 
profits towards interest, the mortgagors having 
no claim for profits and the mortgagee having 
no claim for interest. Clause 9 provided that 
in the event of the mortgagor paying the whole 
or part of the mortgage money within the 

a ulated period, the mortgagors shall be en- 
ti to a deduction in interest at 6 annas per 

month in respect thereof. 

Hdd, that the mortgage deed was 2a contract 
within the meaning of Section 77 of the Trans- 
fer of Property Act and the mortgagee was not 
bound to account for the rents and profits. 
The provision for the rate of interest was ne- 
cessary in order to provide for the contingency 
referred to in Clause 9.. BacHcHu Lat v. 
MOHAMAD MAH. 350 
—— Sec. 78—“Gross neglect” on pert of 
prior mortgagee—W bat constitutes. 

In otder to invite the application of Sec. 78 
of thè Transfer of Property Act to a given 
case it is necessary to prove that the fraud, 
mnisrepresentation or gross neglect of the prior 
mortgagee was the proxjmate cause and not 
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merely one of various contributory factors that 
led the subsequent mortgagee to advance money. 
A gifted certain p to B but the pro- 
el nega ae pr ear erga ne 
situated in Khata Khewat No. 1. B mortgaged 
this property to C in 1922 and the same mis- 
take was reiterated in the mortgage deed. The 
mortgage in suit was executed by B in favour 
of plaintiffs and the property mortgaged was 
misdescribed. The money due to C on 
EA AA A was left with 
plaintiffs who paid the amount to C and re- 
deemed his mortgage. Defendant obtained 
a mortgage from B in 1929 and the property 
was correctly described in the deed as the share 


mortgage in suit inspected the deed of gift but 
did not examine the entries in the khewat while 
the defendant did not examine the deed of gift 
(Le, the title deed of his mortgagor). In 
plaintiff’s suit for sale of the mortgagor’s share 
in Khata Khewat No. 2, beld, that Sec. 78 of 
the Transfer of Pro Act had no applica- 
tion to the case. endant’s neglect was |. 
much more than the alleged neglect on the 
part of plaintiffs and the courts below rightly 
postponed the defendant’s security to that of 
the plaintiff’s mortgage. Ratan LaL v. Mu- 
KANDI LAL, 16 
—4 Section 82—Suit for sale on mortgage of 
property K—Plaintiff makes prior mortgages of 
properties K. and L, and aes Wb mortgagee 
of property L parties to suit—Plainiiff purchases 
property K in execution subject to entire cherge 
created by prior mortgage—W ben suit for con- 
tribution maintainable against subsequent mort- 
gages. 

Tv su E AE EEE, EEA 
K the plaintiff made the prior mortgagee, who 
held a mortgage on properties K and L, and the 
subsequent mortgagee, who held a mortgage on 
property L, parties to the suit. The plaintiff 

property K in execution of his mort- 

gage decree on the distinct understanding that 

Gis wule of the Biri money payable under |? 
e a aota é naih pad r a The 
plaintiff having paid off the prior mortgagee 
instituted the present suit for contribution 
against the subsequent mortgagee, who con- 
cda that the entire charge created by the 
prior mortgage was thrown on K when 
it was sold to the plaintiff, sak he elt that 
p L was freed from encumbrance alto- 
. Held, that the plaintiff was -not 
entitled to contribution from those interested 
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in property L. GULZAR LAL v. ALI AHSAN 
slias Snan MIYAN. 1639 
—Sections 110 and 106-—Landlord and 
tenant—Lease for four seers expressed to be 
commencing from a fraler day—Rent pey- 
able on seventh of esch month—wW ben ex pires— 
Monthly tenancy—-Notice to terminate—Date 
of expiry of notice. 

A lease of certain premises was expressed to 
be from June 1, 1921, for the ing four 
years, and provided that a monthly rent should 
be paid on or before the seventh day of the 
month suc that for which it was due. 
The lease in the year 1925, but the 
respondents continued as tenants of the pre- 
mises. On February 1, 1928, the tenants gave 


' | notice to terminate, and the notice stated that 


it was one month’s clear notice to take effect 
from that date and that possession would be 
given up on March 1. Held, that under the 
second paragraph of Section 110 of the Transfer 
of Property Act the 1st of June, 1925 is in- 
cluded and the lease therefore ended et mid- 
night on June 1, 1925, the ‘provision as to the 
date for payment of the monthly rent not be- 
ing “an express agreement to the contrary” 
within the meaning of that section; and any 
notice to determine iven must be 
a notice to quit expiring with month end- 
ing at midnight on the first day of any month. 
The notice in question was therefore valid un- 
der Section 106 of the Act. BENOY KRISHNA 
Das vy. SALSICCIONL 423 
——Sections 111 end 106—Lessor and lessee 
—Period of lease fixed by comtract—Lease deter- 
mines on expiration of term—Lessee liable to be 
ejected wit notice to quit—Sec. 106 inap- 


j 

Where the period of a lease is fixed by a con- 
tract between the parties, the lease determines on 
the expiration of the term for which it has been 
granted and the lessee is liable to be ejected 
without notice to quit. Sec. 106 of the Trans- 
fer of Property Act has no application to a case 
in which the parties to the contract have fixed 

2 period of ae les lease. KUNDAN LAL v. DEEP 
CHAND. 682 
TRUST—T rust money invested in trustee's 
bustness—Trustee becomes insolvent— 
ciary entitled to a charge upon the whole of the 
assets of the bustness—-Trusts Act (II of 
1882), Sec. 66—Presidency Towns Insolvency 
Act, 1909, Sec. 52(1) (a). 


Once it was admitted that a certain sum was 
a trust in the hands of a firm to be invested 
in their business and was so invested, it must 
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be taken to have remained a part of the assets 
of that business and to have been there at the 
date of their insolvency, the beneficiaries being 
entitled at all times to a charge upon such as- 
sets in the hands of the firm. Upon the insol- 
vency the assets passed to the Official Assignee 
but passed subject to the charge. OFFICIAL 
ASSIGNEE OF Mapras v. KRISHNAJI BHAT. 

i 637 
TRUSTS ACT (O of 1882), Sec. 23(b)— 
Application of-—Wagqf—Suit by beneficiary for 
recovery of bis shere of profits from mutwalli 
—Unreas delay in payment—When 
entitled to interest. 

Kistrwar JAHAN BEGAM v. ZAFAR MOHAM- 
MAD KHAN. 21 
VENDOR AND PURCHASER—Compeny 
agreeing to sell to a firm or their nomines— 
Sale to mominee—Considerstion not paid— 
Whether personal decree (for balance of const- 
deration not realised by sale of property) 
can be passed against pertmers in the 
firm—Limitation Act, Arts. 116 snd 111—Suit 
for unpaid purchase money under registered sale 
deed—No time fixed for completing sale— 
Purchase money not payable until some date 
after conveyance of property—Limitation. 

A company agreed to sell to a firm or their 
nominees certain immovable property. The 
consideration for the sale was set out in the 
agreement and included a named sum, which 
was to be paid three months after the registra- 
tion of the sale deed. The conveyance was 
made by the direction of the firm to the third 
appellant as their nominee, reciting that the 
agreed part of the consideration had been made 
good by him, and that he was ready and willing 
to pay the outstanding balance. Neither the firm 
nor eny member of it was a party to the sale 
deed, but the direction to convey to the third 
appellant was recited therein, and_a declara- 
tion to that effect under the signature of the 
firm was appended thereto. On failure of the 
purchaser (third appellant) to pay the balance 
of the purchase money, the company (vendors) 
instituted a suit against the partners in the firm 
and the nominated purchaser, ing a decree 
for the balance of money with interest, 
and in default of payment for sale of the pro- 
perty, with a personal decree against the defen- 
dants for any deficiency. 

Held, (1) that there was a substitution of 
the third a t for the firm and a personal 
decree for anticipated deficiency could not 
be against the partners in the firm; (2) 
that the liability of the third appellant arose, 


conveyance, upon a contract m 
writing within the meaning of Art. 
116 of the Limitation Act, and the claim for a 
personal decree against the third appellant was 
within time. 

Where a suit to enforce the vendor’s lien for 
unpaid purchase money and for a personal 
decree against the vendee for the deficiency is 
decreed, the Court should, under Section 100, 
Transfer of Property Act, read with Order 34, 
Rule 15, Civil Procedure Code, pass a prelimin- 
ary decree for sale as in a suit on a mortgage. 
Ram RAGHUBR LAL v. THE UNITED REFINE- 
RES (Burma), LATED. 341 
——Contrsci of sale of lend—Breach of— 
By vendor—Suit for damages by purchaser—- 
What purchaser must prove in order to succeed. 

In a suit by the purchaser for damages for 
breach of 2 contract of sale of land, the plaint- 
iff must, in order to succeed, if llaa. 
establish that he was always ready and willing 
to perform his part of the contract. If this is 
not established the purchaser may, if the vendor 
is proved to have committed a breach of con- 
tract, recover any sum paid in advance as a 
deposit or a part of the purchase price, but 
not any damages. 

Where the vendor did not on the a date 

roffer a transfer which the purc was 
to accept, and the purcheser having sued 
to recover damages for breach of contract of 
sale, the vendor pleaded that the purchaser was 
not in a position to pay the balance of the 
purchase price and adduced evidence in support 
of his tion, which remained unrebutted, 
held, that the defendant having pleaded and ad- 
duced evidence to prove plaintiff’s inability to 
perform his part of the contract, it became 
necessary for the plaintiff to satisfy the Court 
that he was at the material date in a position tn 
discharge his obligation, and the failure of the 
plaintiff to adduce any evidence in respect of 
it disentitled to recover damages for 
breach of contract. ABDULLAH BEY CHEDID 
v. [ENENBAUM. 1570 
WILL—Construction—Contingent bequest— 
Uncertain event—Period of distribution. 

A Hindu governed by the Bengal School of 
Hindu law by Clause 14 of his will devised his 
whole estate, subject to the payment of pecu- 
niary legacies and annuities, to his executors 
and trustees in trust for such of his sons as were 
living at his death or the son or sons of such 
as were dead taking equally per stirpes “but 
nevertheless in the event of any sons or son’s 
sons dying without lineal issue him surviving, 
1729 


in virtue of the 


WILL 


the ‘other of my sdh or sons or’son’s sòns living 
at the time shall be equally entitled to, his or 
their share of the property as he or they would 
inherit under Hindu Law.” By Clause 10 the es- | 0 
tate was not to be partitioned until the youngest 
son should attain twenty-five years. The testa- 
tor was survived by two infant sons,:the elder 
of whom died intestate and without imale issue, 
but survived by a widow. >’ At the time of the 
death of the elder son the younger had attained 
twenty-five years. On the view that the gift 
over did take effect and in his favour; the 
younger son applied for and ‘obtained probate 
ee pee ee 
entire estate. ` 

Held, E ites E E TA 
claiming that-under Clause 14 he took a moiety 
absolutely and that she succeéded to it; that Sec- 
tion 124 of the Succefsion Act did’not apply 
as Clause [4 provided for the possibility of a`son 
‘dying without issue after thé testator’s death, 
which was the period of distribution, and under 
Section 131 of the Act the younger son was 
entitled to ‘the moiety of the estate upon his 
brother’s death without issue. INpma RANI 
GHOSE- Y. AKHoY Kumar GHOSE. 382 


———Constraction—M end D to be owners— 

Power to sell end mortgage for cherity end 

meintenenco—Remaining pon to a to 

S after death of M end D—M end D given 

power to accelerate estate in favour of S—Whe- 

sr al a a 
with remainder to S. o 


-= Where a testatrix made the liman provi- 
sion in her will:—After my death the aforesaid 
ladies, M and D, shall be owners and possessors 
of my property (Malik. we qabix bonge) and 
they. will have power to ell and mortgage the 
soe aes for,- charity, maintenance. (Khwr o 

) ete. The power to manage and to trans- 
fer shall be only for charity and maintenance 
and shall be possessed by D. Whatever property 
is left after diture on charity. and main- 
tenance will- to S as owner.,, If the two 
ara my successors, are pleased with $, they can 

pro him or do as like. 
Feld, peat E aw edt maton to 
on M and D‘with-remainder to $. What the 
testatrix in was that S would be the full 
owner of the property after the death of the 
widows, except such of it as might have been 
transferred for charitable purposes, and main- 
ténanceé; but that if the legatees desired to give 
the whole or part of it to S in their lifetime, 


they were at liberty to do so. Sandan CHAND’ 


y. Durga Das. - -retar g 
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WIL. a s o - 
———Constraction of} —Wil made on eve of 
journey —W bhen to cease automatically to be 
operative on testator’s return—Practice—Duty 
of- -Courts below to pronounce opinion on all 
im portent. points in en appealable case. ` 

E R ET E 
"I am going to Delhi for the Darbar, therefore, 
Į ain writing the following conditions about my 
EA I hope that, by the grace of God 
occasion will not arise, but strange 

is the course of time”. Held, that the testator’s 
contemplated journey was no doubt the occa- 
sion, and was probably the reason of his making 
the will, but there is nothing in the words used 
by him to indicate that the will was to cease 
automatically to be operative on his return 
from Delhi. He may quite possibly have had 
it in his mind that the will might require revi- 
sion after his return, but that would not make 
it “contingent”: the intention in such a case 
would alast certainly be that i it was to remain 

operative until a new will was made. 


It, is the duty of the Courts below to pro- 
nounce their opinion on all the im t 
points in an appealable case and a fai 

Ha not infrequently necessitates a ana 

the consequence of heavy additional costs. 
ec oe ae ye oe 
tance where the decision of other points depends 
eign gina eg cal era 
upon, the proper nee oes eee 
emp in a vernacular ’ 
NATH Rao DANT v. E . 486 
_Executors—T rust to sell immovable pro- 
perss—Decree gives testator’s widow right of 
residence in a. ee ee be- 
ceme necessary for executors to sei) H—W bether 
trust to sell re-athaches on receipt of adventage- 
ous offer to purchase. 

“Under: a di a diy aod an ihi 
executors to realise the residue of the immov- 
able property with a. view to found a hospital. 
On a suit by the widow. of the testator a decree 
was passed to the effect that a particular pro- 
erty shall be set apart for thetwidawa aident 
and that she shall have the right to reside in it 
until “it becomes necessary for the executors 
to. sell it.” Held, that the effect of the decree 
was to.withdraw this particular from 
the residue and to release it fram the trust to 
ee ee eee 
until such time as it became’ necessary for the 
trustees to sell in order to effectuate some imme- 
diately operative purpose of the will (as where 
the trusts relating to the hospital d not be 
carried out unless the -property ‘were realised}, 





WORKMEN’S COMPENSATION 


and the trust to sell from which the property 
was released by the decree did not re-attach 
merely because an advantageous offer to pur- 
chase was received. Bar KRISHNABAI vV. 
Framroz Epuiji DInsHAw. 697 
WORKMEN’S COMPENSATION—Work- 
man suffers “injury by accident arising out of 
and in the course of bis em *—I nt er- 
pretation of—Workman killed by the falling 
of the premises—Collapse of premises caused by 
carthquake—W bether entitled to compensation 
—Workmen’s Compensation Act (VIII of 
1923), Sec. 3. 
. the statute says that a workman is 
entitled to compensation for “injury by accident | u 
erising out of and in the course of his employ- 
ment”, what is meant is that the accident must 
be connected with the employment and not 
that the accident must arise out of the nature 
of the employment. If a workman is injured 
by some natural force such as li htning, the 
heat of the sun, or extreme cold, which in itself 
has no kind of connection with employment, 
he cannot recover unless he can sufficiently 
associate such inj with his employment. 
This he can do if he can show that the employ- 
ment exposed him in a special degree to suffering 
such inj But if he is injured by contract 
physi with some part of the place where 
works, then, apart from questions of his own 
misconduct, he atonce associates the accident 
with his employment and nothing further need 


¢ WORKMEN’S COMPENSATION ACT 
(VIO of 1923 )—Sec. 3 


be considered. 

Where a porter had left the hotel in 
mance of his duty to post letters, get the mail 
ee ee 
course of his emp t, and he had just left 
a brick shop when he was killed by the falling 
of the ding, the collapse of which was 
caused by an earthquake, beld, that the accident 
arose “out of” the employment, though the risk 
was shared by all members of the public using 
the streets in like manner, and he was entitled 
to compensation. 

Where a workman is injured by the falling 

him of the premises where he is employed 
che decident necessarily arises out of the employ- 
ment, and it is immaterial that the collapse of 
the building was caused by an earthquake. 
Behind the fact that the premises fell the court 
cannot go. 

Where statutory enactments have assumed the 
same language in many parts of the empire it is 
desirable that there should be uniformity of 
interpretation. MARGARET BROOKER v. THO- 
MAS BORTHWICK AND SONS (AUSTRALASIA), 
LTD. 1308 
WORKMEN’S COMPENSATION ACT 
(VO of 1923), Section 3—Injury by acci- 
dent erising ont of end i» the coxrse of bh 
em ployment—Meaning of. 

MARGARET Brooker v. THomas BORTH- 
WICK AND SONS. 1308 


Or- 


l 
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DEFENCE OF ALIBI 


It frequently happens in criminal cases that the contest turns on 
whether the prisoner is the person who committed the crime charged. 
Criminals seldom seek to attract attention to their doings, and the 
only possible witnesses to identity have often little opportunity of 
observing closely the person they are afterwards required to identify. 
Thus it is not difficult to raise doubts as to the correctness of this 
type of evidence, and consequently it may frequently happen that 
the guilty escape punishment through the insufficiency of the 
_- evidence connecting them with the perpetration of the crime. This 


` state of affairs is, of course, well known to both judges and juries, so ` 


that there is at times a tendency to pay insufficient attention to 
alibi evidence once eer has been found who. appears to fit 


the description of the man w o is “wanted”. But such an attitude, 


however intelligible, i is, unless checked, liable to produce even more 
serious injustice by causing innocent men to be convicted. For if 
the accused was not present at the crime, his defence is, and neces- 
sarily must be, an alibi. Moreover the strength of an alibi may be 
POSA largely by such extraneous considerations as the priso- 
ner’s mental alertness in securing as early as possible the necessary 
witnesses, a difficult task if it befalls an uneducated man suddenly 
charged with a crime which he knows he has not committed. 

The Court of Criminal Appeal has throughout its career been 
compelled to give frequent rulings on the nature and effect of alibi 
evidence. It has thus laid down that a defence of alibi deserves 
little weight unless supported by the personal testimony of the 
--accused: Rex v. Kirkham, [1909] 73 J. P. 406. But if such sup- 
port is forthcoming, the strength of the alibi is entirely a matter 
for the jury. The conviction was therefore quashed in Rex v. 
Rufino, [1911] 7 C. A. R. 47 where the prisoner’s evidence, sup- 

by one witness was that he was at home ill at the material 
time and the trial Judge said to the jury:— 
Here is a man who has set up an alibi which is no shadow of en 
alibi from any possible point of view. 

In all such cases it would appear that the jury should be 

directed that “they must be satisfied that this defence -was unsound 


ow 
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before they convicted”; per Avory, J. in Rex v. Finch, [1916] 12 
C. A. R. 77 at 79. Moreover, where a series of crimes are charged 
in the same indictment,’such as larceny by a trick,-the same trick 
being alleged to have been emplor<d in each case, if the jury are 
satisfied that the accused was not the person who committed the 
offence on some of the occasions they ought to acquit ‘upon the 
whole indictment: Rex v. Finch (supra). 

That these rules are by no means of merely historical interest 
will be seen from the recent case of Rex v. Rabbit, [1931] 23 
C. A. R. 112. In that case the prisoner was charged with larceny 
and with assault with intent to steal. When the offences were 
committed he was out of employment, having recently failed in 
his business as a jeweller. The only witness to identity was a 
young woman who was locked in a room by the thief when he 
committed the theft. She had her first opportunity of identifying 
the accused nearly a month after the crime and only effected the 
identification with hesitancy. The appellant’s case was that at the 
material time he was having an interview with one S with a view to 
entering his employment, and correspondence purporting to have 
passed between the parties was produced. The trial judge attacked 
the veracity of S, and suggested to the jury that he had concocted 
the alibi. ‘The Court of Criminal Appeal quashed the conviction so 
obtained on the ground that the defence “was obviously one to be 
treated seriously.” 

An alibi will naturally receive most credence if raised at the 
earliest possible moment, and failure to do this may lead to the pri- 
soner being refused legal aid, which he otherwise would have been 
granted, as happened in Rex v. Bruce and Brown, [1931] 23 C. A. 
R. 56. | 

In every case the identity of the accused is a matter which must 
be proved by the prosecution. On this ground in Rex v. Hilditch, 
[1832] S. C. & P. 299, after evidence had been given that the priso- 
ners (who were charged with robbery) had at the time of the rob- 
bery been at a distance from the scene of the crime, Taunton, J. 
refused to receive rebutting evidence that the prisoners had on the 
contrary been near and in a position to commit the crime. In Rex 
v. Froggat, [1910] 4 C. A. R. 115 the Court of Criminal Appeal 
seems to have considered the prosecution entitled to call evidence 
rebutting an ofibi after the close of the case, but the point is not 
clearly reported. More recently this matter was fully considered in 
Rex v. Liddle, [1928] 21 C. A. R. 3 where the trial Judge had 
adjourned the case to enable evidence to be given contradicting a 
witness who had corroborated the prisoner’s alibi. On appeal it 
was sought to argue that the matter arose ex improviso and that the 
case fell within the rule laid down in Rex v. Harris, [1927] 2 K. B. 
587; 96 L. J. K. B. 1,069. But the Court refused to accept this 


ir 
“m 
` 


: 5 
contention, and Lord Hewart, C. J., after pointing out that the 
course adopted was capable of indefinite extension so as to prevent 
any case from ever being concluded, added:— 

It appears also that the matter which was in question was a 

defence of an alibi set up by the prisoner—the commonest of all 

defences; there is nothing ex improviso about such a defence as 

~. that, but only ordinary common sense, to conceive that a person 
who was charged might be going to say that he was not the man. 

—The Lew Journal 


“PENALTY” OR “LIQUIDATED DAMAGES”? 


The fact that the case of Widnes Foundry [1925] Limited v. 
Cellulose Acetate Silk Company, Limited, [1931] 2 K. B. 393 was 
recently before the House of Lords, [1932] W. N. 177; 48 TLR 
$95, shows that the question whether a sum of money stipulated by 
the parties to a contract to be paid in the event of a breach is a 
penalty or liquidated damages, is still, in some cases, 2 matter of 
controversy, notwithstanding the clear rules laid down by Lord 
Dunedin in the well-known case of Dunlop Pneumatic Tyre Co. 
Ltd. v. New Garage 8 Motor Co. Ltd., [1915] A. C. 79. See also 
Clydebank Engineering $ Shipbuilding Co. v. Don Jose Remus 
Yzqutrdoy Castaneda, [1905] A. C. 6. ._ 

In Dunlop’s case, it will be remembered, Lord Dunedin set 
out the chief principles which should guide the Court in distin- 
guishing between a penalty and liquidated damages as follows: — 

(i) Though the parties to a contract who use the words 
“penalty” or “liquidated damages” may, prima facie, be supposed 
to mean what they say, yet the expression used is not conclusive. 
The Court must find out whether the payment stipulated is in 
truth a penalty or liquidated damages. ' | 

(ii) The essence of a penalty is a payment of money stipulat- 
ed as in terrorem of the offending party; the essence of liquidated 
damages is a genuine covenanted pre-estimate of damage. 

_ < (i) The question whether a sum stipulated is a penalty or 
liquidated, damages is a question of construction to be decided upon 
the terms and inherent circumstances of each particular contract, 
judged of as at the time of the making of the contract, not as at 
the time of the breach. 2 

(#v) It is no obstacle to the sum stipulated being a genuine 
pre-estimate of damage, that the consequences of the breach are 
such as to make precise pre-estimation almost an impossibility. 
On the contrary, that is just the stipulation when it is probable 
that pre-estimated damage was the true bargain between the 
parties. 


~ 
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In Widnes Foundry [1925] Limited v. Cellulose Acetate Silk 


Company, Limited (supra), the plaintiffs sued the defendants for 


the price agreed to be paid by defendants for the installation. 
of an acetone recovery plant by the plaintiffs. The defendants 
set up a counterclaim for substantial damages for delay, on the 
ground that the contract specified delivery and erection within 
eighteen weeks of the approval by them of the plaintiffs’ drawings; 
that the time expired on July 27, 1929; and that the plant was not 
delivered and erected until February 10, 1930. 


The evidence showed that the plaintiffs originally offered to 
supply the machinery within nine months, but that the defendants 
wanted quicker delivery and stated that they must have the machi- 
nery within ‘eighteen weeks. The plaintiffs said that they were 
prepared to deliver the machinery within that time but that the 
price would be increased by £500, and the defendants in turn: 
stipulated that there should be some guarantee that the work would 
be carried out within the time specified, and they suggested a 
guarantee of a penalty of £20 a week. 

Further negotiations ensued and the contract as ultimately 
completed, contained the following clause:— 

10. If this period of 18 working weeks is exceeded we [the 
plaintiffs] agree to pay by way of penalty the sum of £20 per 
working week for every week we exceed the 18 weeks, subject to 
the usual strike, lock-out and general conditions beyond our 


con 
Mr. Justice Wright at the trial found that the plaintiffs had. 
broken the contract; that it was not completed until January 3, 
1930; and held that the defendants were entitled to recover their 
actual damage, which he assessed at £5,850. The plaintiffs ad- 
mitted liability for 30 weeks’ delay at £20 a week and paid the 
sum of £600 into Court. 


On appeal to the Court of Appeal, it was held that the clause 


in question was a clause liquidating the damages and that the 


defendants could not recover more than £20 a week over the 
period of delay. l 
_ The Court applied the rules laid down by Lord Dunedin in 
Dunlops case (supra), and Scrutton, L. J. emphasised the fact 
that it was the defendants who introduced the question of the 
£20 per week as a guarantee for the work being completed within 
the time stipulated, and stated that their uest for a guarantee 
was unintelligible if they could recover all the damages they had 
suffered. | 
The defendants appealed to the House of Lords, and Lord 
Tomlin, in delivering the judgment of the House, affirmed “the 
decision of the Court of Appeal and said that what the parties 
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eo THE MUSLIM LAW OF INHERITANCE 


(By Dr. Mahomed Ullah S. Jung, M.A., LL.D., Barrister-at-Liw). 

The Muslim Law of Inheritance, I}ys-nl-Feraiz, is a great 
achievement of the-Muslim jurists, In its minutest details it is a 
system rendered to perfection, and thus deserves our admiration. 
Macnaghten in his preliminary remarks, Principles and Precedents 
of Mohammedan Law, observes: 

In these provisions we find ample attention paid to the interests 
of all those whom nature places in the first rank of our affections; 
and indeed it is difficult to conceive any system containing rules 
more strictly just and equitable’. 

And the tribute paid by Rumsey is no less exalted. He re- 
marks: 

The Mohammedan Law of Inheritance comprises beyond ques- 
tion the most refined and elaborate system of rules for the devolu- 
tion of property that is known to the civilised world’. 

The view that the deceased is entitled to “a dead man’s por- 
‘tion” often took the form of placing in the 
The dead man’s portion grave things considered as necessaries for 
the life of the deceased in the next world. 
Such. was the custom particularly in Egypt. Later on in religious 
surroundings the reservation of the dead man’s portion was con- 
fined to the property to be spent on charitable objects for the good 
of the soul of the deceased. This practice exists under the Church 
as also under the Muslim Law. 

In almost all systems the distinction is made between real and 
aun E a 

Succession to succession refers to personal property. 
i PreEY succession to personal property is governed 
. By one set of rules while succession to immovable property is based 
on different principles. However the Muslim Law makes no dis- 
- “tinction between the succession of real and personal property, nor 
is there any difference as found under the Hindu Law between 
'” ‘ancestral and self-acquired property, nor from mere fact of com- 


mensality, the heirs continuing to live together, presumption as to .' 


existence of joint family can arise. ‘The well known rule of pri- ` 

mogeniture which is the incidence of succession of real property in 

various systems is not recognised by the Muslim Law at A, Under 

the Islamic Law all sons inherit equally. The converse case of ulti- 
1P, y. P, 1 (Preface) 
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mogeniture, the succession of the youngest son to the estate, is also 

not recognised. a 
Historically intestate successiog, gemes before testamentary 
succession” “the law itself takes into ac- 
Intestate succession count the”act that the property of the de- 
ceased should be applied primarily to the 
support of persons who were entitled to be first supported by the 
deceased in his lifetime, and who have greatly suffered by his death. 
The right of testamentary succession was only to meet exceptional 
cases fot reasons known to the testator himself, and that herein 
again some restriction was placed on the testamentary power of 
the person as was the case under the Roman Law that some portion 
of the property must be left for the descendants of the deceased. 
Justinian provided by the 18th Novel that a testator should leave 
at least one-third or one-half of the estate if he has four or more 
children. The Muslim Law goes further and requires that at least 
two-thirds shall be left for the near relations of the deceased, by 
providing that the testator cannot dispose of more than one-third 


by way of legacies. 
Bentham discussing the Law of Suc- 
, a of exendents and cession (Theory of Legislation, Vol I, 
Chapter XX) observes: 

On a man’s death, the question arises, how ought his property 
to be disposed of? The legislator should have three objects in 
view, in framing any laws of succession: (1) To provide for the 
subsistence of the rising generation; (2) to prevent the pain of 
disappointment; and (3) to aim at the equalisation of fortunes. 

Proceeding thus he discusses some well known propositions, 
stating in effect that descendants shall be given preference to all. 
He argues that any other arrangement would be contrary to the 
accepted view. He says: 

It is quite certain that our children could not exist without us, 
or some one who should taker place. It is probable that our 
parents could exist without us: as they existed before we came 
into being. i 

Thus briefly the order proposed by Bentham would be thus: 
namely; (1) Descendants; (2) Ascendants; (3) Collaterals. The’ 
Muslim Law takes note of the right of the descendants to inherit ` 
from their nts but at the same time places the father and 
mother of the deceased in the first rank of heirs along with sons and 
daughters. f 

The Holy Koran itself contains the sacred text: - 

.... And the parents of the deceased shall have each of them 
sixth part of what he shall leave, if he have a child; but if he 
have no child, and his parents be his heirs, then his mother shall 
have the third part...... Ye know not whether your parents 
or your children be of greater use unto you.... 

(Koran IV; H) 


~ 
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Thus under the Muslim Law the parents inherit along with 
the children of the deceased and are not excluded by them and the 
argument advanced by Bentham that our parents could exist with- 
out us as they existed before we came into being is untenable, from 
the point of view that usually when grown-up descendants die the 
parents are old and decrepit and therefore are more in need of 
assistance, and further the care and services bestowed by the 
parents on their own children in the past can never be nullified 
by any consideration of pre-eminence in the matter of affection 
in favour of the descendants. It is manifest that it is an unhappy 
contingency for the father or mother to inherit from his own son 
or daughter, the parents themselves anticipate that their children 
would inherit from them, but if they should survive contrary to 
course of nature it is only fit and proper, fair and equitable that 
they should have the right of immediate succession to their de- 
ceased children. Indeed it may be noted that no other system of 
jurisprudence except the Muslim Law provides for the parents to 
succeed to the property of their deceased descendants, Under the 
Hanafi Muslim Law even the grandfather in default of the father 
excludes full or consanguine brothers and sisters from participating 
in the right of inheritance, though perhaps in this case the doctrine 
of the right of ancestors to succeed has been pushed too 
far. The Koran having made no provision for this contingency 
some of the jurists differ on this point whether the grandfather 
should exclude full brothers and ‘sisters or should share along with 
them. : 

- Another distinguishing feature of the Muslim Law of imheri- 
: ; tance is that there is no right of representa- 
Right af representation tion. The heir is to be ascertained 
at the time of the death of the deceased, 
and a person cannot succeed as a representative of some 
one who had already predeceased the last proprietor. This appears 
to be a strict rule but it logically follows from the maxim, “Nemo 
“est bæres viventis”, no one is the heir to a living person. Under 
the Muslim Law, strictly speaking, a person has not even an inco- 
- hate right to the property of his ancestor until the death of that 
‘ancestor, it is only then the property vests in him absolutely. 
Therefore it follows that renunciation by a presumptive heir 
of the right of inheritance during his ancestor’s lifetime is invalid 
and so would be the transfer of spes successiones, mere chance of 
the heir succeeding to the estate of a living person. 
The Muslim Law does not recognise adoption at all. Hence 
ieee an adopted son has no legal status and can- 
PENN T - not inherit. _ AG 


4, 
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The whole estate of a deceased Muslim vests at the moment 
of his death in his heirs one or more in spe- 
Vesting of inheritance cific shares though if there are debts of the 
deceased the property would remain liable 
for its discharge, and each heir would be liable to pay a sum pro- 
partionate to his 
an attempt to introduce the fiction that the estate itself is owner 
and stands in the place of the deceased, ‘hereditatem dominam esse 
ei defuncti vicem obtinere.’ That the estate does not immediately 
vest in the lawful heirs and the deceased owner is supposed by a 
fiction to be represented by the estate itself. Similarly the maxim 
“semel beres semper beres” is not applicable for under the Muslim 
Law there is no confusio of the property of the deceased and that 
of the heir. The property of the deceased is alone liable for the 
debts of the deceased. ‘The devolution of the property cannot be 
made contingent or suspended till payment of debts. The estate 
devolves immediately upon. the legal representatives charged with 
the debts of the deceased. 
The distribution is effected among the near blood relations of 
the deceased, and the claimants must estab- 
The rules of distribution Jish the cause of inheritance, and there 
should be no impediment to inheritance. 
The heirs in general are divided into three distinct groups, the 
sharers, zevul-furuz, the residuaries, Asabeh, and the distant kindred 
zevul-erbem, and some other special classes of heirs follow next in 
order and finally and lastly in the absence of all classes of heir the 
inheritance devolves upon the State Treasury Batt-ul-mal. The 
following are the general principles applicable under the Muslim 
Law of Inheritance. 
(1) That the person whose property is to be distributed is 
dead. 
(2) The claimant possess the cause of inheritance based upon 
relationship. l 
(3) That the claimant is not excluded by existence of any 
preferable heir and there is no impediment to succession. 
(4) The nearer in degree excludes the more remote. 
(5) There is no representation. 
(6) The strength of consanguinity determines preference. 
(7) As a general rule the male sharer takes double the por- 
tion of a female sharer of the same degree. 
Under the Muslim Law the following may be said to be the 
primary heirs; they are always entitled to inherit:— 
(1) The parents (father and mother) ; ; (2) the child (sons 
and daughters); (3) the heirs by marriage (husband and wife). 


1 Assarmathem Nisa Bibee v. Roy Lurchmeeput Singh 4 Cal 142 [1878] 


share of inheritance. Mr. Justice Markby made © 
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Upto the middle of the eighteenth century the Muslim Law 
peice. i was the law of the land. In 1757 after the 
ee battle of Plassey the supremacy of the East 
SU ne aha Company was firmly established. In 
1765 the Diwani was conferred upon thé Company and it was in 
` 1772 that the Supreme Court of Judicature at Fort William in 
Bengal was established. The first reference to the preservation 
and administration of the Muslim Law we find in the Parliamen- 
el enactment 21 George II, Chapter 70, Section 17, which pro- 
vided: i 

That the Supreme Court of Judicature at Fort William in 
Bengal shall have full power and authority to hear and determine, 
in such manner as is provided for that purpose in the said charter 
or letters patent, all and all manner of actions and suits against all 
and singular the inhabitants of the said city of Calcutta. 

Provided that their inheritance and succession to lands, rents, 
and goods, and all matters of contract and dealing between party 
and party, shall be determined in the case of Muhammadans by 
the laws and usages of Muhammadans, and in the case of Gentus 
by the laws and usages of Gentus; and where only one of the 
parties shall be 2 Muhammadan or Gentu, by the laws and usages 
of the defendant. 

And the same was provided in Bombay and Madras by 37 
George III, Chapter 142, Sections 12 and 13. And finally the 
Government of India ‘Act 1915 (5 and 6 George V, Chapter 61) 


says: 

The High Courts at Calcutta, Madras and Bombay in the exer- 
cise of their original jurisdiction in suits against inhabitants of 
Calcutta, Madras or Bombay, as the case may be, shall in matters of 
inheritance and succession to lands, rents and goods, and in matters 
of contract and dealing between party and party, when both 
parties are subject to the same personal law or custom having the 
force of Law, decide according to that personal Law or custom 
and when the parties are subject to different personal laws or cus- 
toms having the force of Law to which the defendant is subject. 
Section 112. 

So far as the Company was concerned in 1793 it took the first 
step to legislate for the Indians and the earliest important legisla- 
tion was Regulation IV of 1793, Section 15 of which laid down 


that: 

In suits regarding succession, inheritance, marriage and caste, and 
all religious usages and institutions, the Muhammadan laws with 
respect to Muhammadans and the Hindu Laws with regard to 
Hindus, are to be considered the general rules by which the 
Judges are to form their decisions. 

The Bengal Regulation XI of 1793 also recognises by Section 
_2 the Hindu and Muslim Law of inheritance. The same is pro- 
vided in the Bengal Regulation VII of 1832 and in Section 24 of 
the Bengal Civil Courts Act VI of 1871 and finally Section 37 of 
the Bengal North Western Provinces and Assam Civil Courts Act 
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XI of 1887 embodies the same rules. 

Section 37 of Act XII of 1877 enacted: That the Civil Courts 
shall decide questions relating tp “succession, inheritance, marriage, 
or any religious usage or institution” by the Muhammadan Law 
where the parties are Muslims. ‘Thus the same rules were extended 
to the North Western Provinces and as a matter of fact there the 
right to be governed by their own personal laws was previously 
upheld by the Bengal Regulations I, IV, and V of 1803 vide also 
the Bengal Regulation XLIV of 1795. 

Similarly in Oudh, the Oudh Laws Act XVII of 1876, Sec- 
tions 3 and 4, in Ajmere Merwara, the Ajmere Merwara Laws Re- 
gulation II of 1877, Sections 4 and $ provide the same rules. In 
the Punjab the Punjab Laws Act IV of 1872, Section 5 and in the 
North-Western Frontier Province the Frontier Regulations VII of 
1901 provide as follows: 

In questions regarding inheritance, special property of females, 
betrothal, marriage, dower, adoption, guardianship, minority, 
bastardy, family relations, wills; legacies, gifts, partition or any 
religious usages and institutions, the rule of decisions shall be: 
(1) Any custom of anybody or class of persons OPTE (2) The 


webct except in so far as such law has been altered or abolished 
by legislative enactment or is opposed to the provisions of this 
Act 


As regards Madras the same rules were adopted by the Madras 
Regulations II, IM and IV of 1802 and V of 1803, and finally they 
were inco rated in the Madras Civil Courts Act II of 1873, Sec- 
tion 16, which says: 

Where in any suit or proceeding, it is necessary for any Court, 
under this Act, to decide any question regarding succession, in- 
heritance, marriage or caste, or any religious usage or institution 
(e) the Muhammadan Law in cases where the parties are Muham- 
madans..... shall form the rule of decision unless such law or 
custom has by legislative enactment been altered or abolished. 
The Central Provinces Laws Act XX of 1875, Sections 5 and 

6 and similarly the Burma Laws Act XIII of 1898, Section-13 pro- 
vides the same rules. 

In Bombay there are no such definite rules of law, but the law 
in this respect is laid down by the Bambay Regulation IV of 1827. 
Section 26 says: 

_ The law to be observed in the trial of suits shall be Acts of 
Parliament and Regulations of Government applicable to the case: 
in the absence of such Acts and Regulations the usage of the 
country in which the suit arose; if none such appears, the law of 
the defendant, aad izi the abertice of specific law and usage, justice, 
equity and good conscience alone. 


So far we have stated what legislative enactments have pre- 
served or guaranteed to administer the Muslim Law in case of the 
Muslims, but it is clear from some of the concluding remarks, 
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namely, “unless such law or E has by legislative enactment 
been altered or abolished” that the then legislatures were apparently 
of the opinion that they could change, alter or modify the Muslim . 
Law, and in fact by various subsequent enactments they actually 
altered the Muslim Law. For instance, the rule of Muslim Law 
that an apostate from Islam cannot inherit from his Muslim rela- 
tions was abolished by the Caste Disabilities Removal Act XXT of 
1850. The right of the master to inherit to the estate of his freed 
slaves, technically known as the right of residuaries for special 
-causes, became obsolete in consequence of abolition of slavery by 
the Slavery Act V of 1843. And as regards the right of inherit- 
ance of missing persons who cannot be traced, it being uncertain 
whether they are alive or dead, the rule of seven years provided by 
Sections 107 and 108 of the Indian Evidence Act would become 
` applicable. And under the Aliens Act of the British Parliament 5 
Edw 7 c 13 (1904) and the Aliens Restriction Act 1914, 4 and 5, 
Geo. 5, c 12 an alien enemy of the British Government cannot m- 
herit the property of any British subject (which term would 
obviously include Indian Muslims who are British subjects) though 
they may be so entitled under the Muslim Law. Finally the rule 
of Muslim Law that in default of heirs the inheritance devolves on 
the public Treasury Beit-ul-Mal is superseded in British India by - 
the law of escheats to the Crown. The rule of primogeniture is 
not recognised by the Muslim Law according to which all sons 
inherit equally, but Section 2 of the Oudh Laws Act of 1869 re- 
cognises the rule of primogeniture, for the taluqdars of Oudh. 
The rule that daughters inherit along with the sons has been held 
judicially to have been superseded by contrary custom found to be 
in existence among the Muslims, particularly in the Punjab and in 
,Oudh. 

And some of the Indian communities who have been conver- 
ted to the Muslim faith have preferred to follow their old personal 
jaws. ‘Thus the Khojas and Cutchi Memons of Bombay are 
governed regarding succession and inheritance by the general 
Hindu Law. The same is provided in the Cutchi Memons Act 
XLIV of 1920 and Act XXXIV of 1923. Similarly in matters 
of inheritance the Muslim Borahs of Gujrat and the Girasies of 
Broach are governed by the Hindu Law. The Khojas and the 
Memons retain their Hindu Law of Inheritance. 

And lastly the Indian Limitation Act, IX 1908 has affected 
the Muslim Law of inheritance under which system there is no 
period of limitation at all. All suits based upon inheritance must 
conform to law of limitation, viz., if they are for recovery of im- 
movable property the period for institution of such suits is 12 years 
under Article 144. And as regards for recovery of movables the 
period would appear to be six years under Article 120 of the Limi- 
tation Act. 


’ 
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THE MUSLIM LAW OF INHERITANCE 
(By Dr. Mahomed Ullah S. Jung, Barrister-at-Law, M.A., LL.D.) 
The Seven rules of the Muslim Lew of Inberitance. 


In addition to the fundamental principles of distribution of 
inheritance the Muslim jurists have formulated seven rules for the 
actual working out of the shares of the heirs. They may be called 
the rules of computation or the arithmetical processes or formulas 
for working out the actual allotment of shares. The unique fea- 
ture of this Arabian system is that it avoids the use of fractions 
altogether, though the fixed Koranic shares are in terms of fractions 
viz., 1|2, 1/4, 1/8, 2|3, 1|3 and 1|6. An attempt is here made to 
explain the Arabian method of computation and also to note side 
by side the modern arithmetical process in solving out the same 
problems. 

There is no doubt that we can distribute the shares without 
taking into account these seven rules by adopting ordinary arith- 
metical process, and perhaps for this reason several writers of Anglo- 
Muhammadan Law have not devoted much attention to these 
rules. However if these rules are not actually necessary for - 
working out of the shares, they are nevertheless useful in assisting ` 
speedy solution of problems; at least they should be studied for the 
sake of knowledge alone. We may substitute all these rules into 
one simple rule, viz., first assign shares to the heirs and if the shares 
are equally divisible inter se and thus exhaust the property leaving 
no remainder it is a case of perfect distribution if not in each case 
reduce the fractions assigned to each class of heirs to the lowest 
common denominator in order to obtain a perfect solution’. 
We finally obtain fractions of such numerators with the common 
denominator that the number of numerators are equally divisible 
among each class of heirs. 


1¥£ the sum total of the assigned shares i.e., of the fractions exceeds 
unity we apply the doctrine of increase and reduce all the shares pro- 
j and if there is some surplus left over after assigning the 
shares we apply the doctrine of return to increase the shares proportionately. 
However the doctrines of increase ew} and return red are part of the 
fundamental principles of distribution, so they are not included in the 
seven rules of computation, but while working out the seven rules we 
have to apply the doctrine of increase and return as a matter of course. 
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I have taken the seven rules and the examples from the Siraji- 
yah the famous work on the law of inheritance. Three of these 
rules are by reason of the difference in the respective shares and in 
the numbers of the heirs and the four rules are based upon a com- 
parison of the numbers of the different classes of the heirs. 

The following technical terms have been used. 


1. Tamasul-Adaddain, equal numbers. ‘The numbers are said 
to be equal temasul when they agree and 
Technica) Terms leave no fraction when one is divided by 
the other, e.g., 3 and 3; 4 and 4. 
- 2, Yadskbul-adaddain, concordant, they are such two num- 
bers that the smaller exactly divides the other leaving no fraction, 
e. g., 2 and 4; 3 and 6; 3 and 9. 

3. Tewsfaq-adaddain, composite, they are such two num- 
bers that have a common factor, e.g., 8 and 20; 4X2=8 and 4X35 
=20, hence 4 is the common factor; in 12 and 18; 6X2=12; 
6X3=18, 6 is the common factor, and 7 is the common factor of 
14 and 21. i 

4. Tabeyun-adaddain, that is numbers which have no com- 
mon factor nor can one divide the other, e.g. 3 and 5; 9 and 10; 
7 and 10; etc. 

(i) Wafq is the factor other than the common factor in 
to any two numbers, e.g., take the numbers 
8 and 20; 2X4=8; and 5X4=20; here 4 is the com- 
mon factor and the wefq factor is 2 and 5 respectively 

of 8 and 20. 
(#) The term Musla means the shares into which the pro- 
perty is actually divisible initially by reason of the 
claimants. The fixed Koranic shares are 1|2, 1|4, 1|8, 


1. eg., A woman leaves her husband, her mother and a full sister. 

















Husband on . 1/2 . ,.3/6... reduced to ..3/8. 
Mother.. .. ... PID ic saiae 2\6. the. Me a wees 
Full sister. .. ~ .1)2 J316.. 318. 

8|6 1. 


Here there was an excess of 2|6 hence the shares are reduced pro- 
2. eg., A person leaves his mother and a son’s daughter. 


Mother . ... >... wees -16 increased to j 
Son’s daughter. . 1/2. ww. 36.a ee. E. 
4|6 1 


Here there was surplus'of 2|6 hence the shares are increased pro- 
portionately. 
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2|3, 13 and 1|6, and they may be assigned alone or 
jointly to certain heirs. In the first case the musle is 
their denominator and when they come jointly the 
musla will be the least common multiple of the denomi- 
nators. ‘Therefore the possible cases of muska are 2, 3, 
4, 6, 8, 12 or 24. 


To sum up. The numbers are of four kinds. When they are 
identical they are called mutømasil, if not identical they may be 
mutadakbil, one measuring the other, or they may be mutewefiq, 
having a common factor or they may be mutabayin, that is not 
divisible ister se or if divisible at all by the number one only. 


The First Rule is that the heirs have their shares assigned with- 

out leaving any fraction, that is the pro- 

First Rule perty is divisible among the heirs leaving 
no remainder, e.g., 2 Muslim leaves, his 

father, mother and two daughters. The distribution will be as 


follows and it leaves no remainder. 


Father. T J...  1lļ6 
Mother.... ... .. -l6 
Two daughters `. 2|3 4|6 (each 2|6) 


The masla in this case is 6, the father receiving one share, and 
mother one share and the daughters two each. 

The above example is given in the Sirajiyab, several others may 
be suggested. In the following cases a person dies leaving these 
heirs: 


Two daughters 2|4, each 1|4, one share as residuaries. 
One son l 2|4, as a residuary. 

Husband .. 1/4 one share. 

Son .. o a 24 two shares as residuary 
Daughter . .. .1)4 — .one share as residuary 
Widow. `. .1]/4 — .one share. 

Brother . E 3/4 . three shares as residuary. 
Mother 116 . one share. 

Son ... . 56 five shares as residuary. 
Widow . .. . 1|8 one share. 

SOW. sproni ..718 seven shares as residuary. 


The Second Rule is when the shares assigned to òne particular 

class of heirs is not divisible between them 

Sone RE without leaving a fraction on account of 

their numbers, but the assigned share and the number of the heirs 

are twafug have a common factor. The rule.here is to multiply 

the musla (or awl increase if any) by-the wafq of the number of 
heirs, e.g., a person leaves his father, mother and ten sisters. 
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Fahir ts ease: ye% . 1/6 
Mother. . ....... . . 16 
Ten sisters J... 2/B.. 416 


Here the musla is 6, ce receives 1, mother 1, and ten sisters 
4 shares, But the number of heirs 10 is not divisible by 4, the 
assigned share but 10 and 4 are twefug, ie., 2X2—4; and 2X5= 
10, hence the common factor twafuq, is 2. Hence the wafq factor 
of the heirs 10 is $. Our rule is to multiply the musle with the 
wafq that is 6 by 5 and we get 30. 


In other words the father receives 5 shares, mother 5 shares, 
10 daughters in all 20 shares 2 shares each. 


The following example is with the incident of the ee of 
awl, increase. A woman dies leaving her husband both parents and 
six daughters, 





Husband __........... 1|4 3/12 
Father .. . ......... 1/6 2/12 
Mother ... ........ 116 2|12 
Six daughters ... . 213 8|12 

15|12 


The musla being 12 the distribution is as follows, husband 3, 
father 2, mother 2, and the daughters 8. But the assigned shares 8 
are not divisible equally among the 6 daughters without leaving a 
fraction. However 8 and 6 are fwafug 2X4=8, 2X3=6 and the 
wafq factor of 6 is 3. 


Our rule is to multiply the musls by the wafq factor, of the 
number of heirs that is 12X3=36. 


Therefore the husband is entitled to 9, father 6, mother 6, and 
4 to each daughter. In all 24 for six daughters. Adding up the 
numerators we find that its sum is 45 while the denominator is 36. 
So the doctrine of increase becomes applicable, thus we increase the 
shares to 45. 
Another simple process would be first to apply the doctrine of 
increase and then the rule stated above, that is, multiply the ewl 
with the wafq factor of the number of heirs. 








Husband .. ... 1|4 3112 cece ey 3115 
Father ... 1/6 2112 ts 2/15 
Mother ... .116 2}12 $ 215 
Six daughters .. 2]3 8}12 P 8/15 

15|12 1 


Here the awl is 15 and since 8 is not divisible equally among 6 
daughters, the wafqg factor of 6 is 3, ie, 2X3=6; 2X4=8, the 
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common factor being 2. Hence we multiply ewl by wafq, that is, 
15X3==45 and get 45 shares thus distributing the property as above, 
to the husband 9 shares, to the father 6, mother 6, and 6 daughters 
24, each 4 shares. 


The above two examples may also be worked out by our mo- 
dern arithmetical process bearing in mind that all shares must be 
ultimately reduced to a common denominator. First we must re- 
duce the shares to 2 common denominator in accordance with the 
assigned shares, and again the denominator will have to be altered 


by reason of number of shares in the other classes. 





Father. "16 reduced to apparent common denominator 1|6 
again reduced to common denominator 5/30 

Mother. 1/6 .. . Se. o oa . 1|6 
a desde. ees C 5/30 

Ten daughters 2/3. i oe ie. i 4l6 
each 2/30 inall .. 20|30 

Husband... 1|4 reduced to apparent C. D. 3|12 applying 

increase reduce the shares . . ; T 3115 
Father .. 16 ee 2|12 

4 . ue ne 215 
Mother 116 2|12 

2|15 

Six daughters 213 8|12 

. 8}15 

15|12 


the share of each daughter is 8|15X1|6=4|45 each in all 24/45 and 
again reducing all shares to the denominator 45 we get. 


N 


Husband... .. eae ie ey 945 
Father . ... .ceeeee see + GAS 
Mother . we eee oat 6145 
Six daughters .. `. ~ 2445 each 4ļ45. 


The Third Rule is when the shares assigned to one particular 
l class of heirs are not divisible between them 
a Re? without leaving a fraction on account of 

their numbers, and the assigned share and the number of the heirs 
are not tewafuq, have no common factor, but they are mutabayin, - 
in this case the rule is to multiply the musla or awl by the number 
of the heirs. ' 

e.g., a man leaves his father and mother and five daughters. 


Father 116 116. 
Mother... 116. , 116. 
Five daughters 213. 0°. Al. 
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The musla is 6, the father receives 1, mother 1, and five 
daughters 4. And 5 and 4 are not éewsfug but are mutebayin, 
have no common factor. Applying the rule we multiply the muska 
by the number of heirs, viz., 6X5=30. Therefore the father 
receives 5, mother 5, and daughters 20 shares each daughter 4 shares. 


We may also work it out as follows:— 


Father . 16. 1|6 again reducing it to common 
denominator 2 .  $|30 
Mother 1|6 .. 146 A ee 


ere rer eT ee Ss 5|30 

Five daughters . 2|3 4|6 each daughter 4|30 in all 
o_o _ 20/30 

In the following illustration the doctrine of increase becomes 

applicable. A woman leaves her husband and five full blood sisters. 


Husband . 1|2 . ,3|6 applying increase reducing to 
unity 3|7 reducing to common denominator . 15135 
Five full sisters .. 2|3. .  4ļ6 a oe 
47 each 4135 00 | ~. in all 20|35 


Here the msusla is 6, applying increase reducing it to unity ewl 
is 7 and to get the shares we multiply ewl by the number of heirs, 
viz, 7X5=35 the estate is divisible as above to the husband 15 
shares, to the 5 full sisters 20 shares each 4 shares. 


A woman leaves her husband true grand-mother and three 
uterine sisters. _ 


Husband sA 4 3|6 again reducing it to common 
. denominator f. 3 ~.. .9{18 
Tr. Gr-mother.. 1/6... - 16 4 }4£2£2 2 2 2 se cee tues 
Sad 3/18 
Three uterine sisters 1|3 26s. act 
each 2/08: aesasaucons: mieni in all 6|18 





The wsusle here is 6, but 2 is not divisible among 3 uterine 
sisters. Hence we multiply musle by the number of the heirs viz., 
three sisters, that is, 6 by 3 we get 18 shares, which is distri- 
buted as follows:—To the husband 9 shares, to the true grand- 
mother 3 shares and to 3 uterine sisters 6 shares to each 2 shares. 


The above Second and Third Rules are based on the assigned 
Special case of 2nd and shares and the number of heirs being-wsute- 
3rd Rules wafug or muiabayin but they may also be 
mutadakbil, one measuring the other. This will have two forms, 
the assigned shares, may be more or less than the number of heirs. 
e.g., a person leaves his mother, 2 daughters and uncle. 


6 





Mother ..... ... 1 
Two dauchters 2/3 4/6 
Uncle 1/6 residue. 


Here í here is tedakbul between 4 and 2, the assigned shares and 
the number of the heirs and the former are more than the latter, but 
if the number of heirs are more than the assigned shares, the case 
would be governed as in the case of fewafugq as discussed in the 
second rule. The rule is to multiply the musla with the wafq of the 
number of heirs, eg., a person leaves 2 true grand-mothers 8 
daughters and 2 uncles. 


Two Tr. gr. mother .. .1ļ6 ... s 2il2 
Eight daughters a3 .  4|6 each 1|12 in all 8)12 
Two uncles residue 1/6 s ° 5 ella 








The musla is 6, and 8 and.4 are tadakbul and the number of 
heirs are greater than the assigned shares. The wefq factor of 8 is 
2, the common factor of 4 and 8 being 4 by reason of tadakbul. 
Hence we multiply musla by wafq that is 6X2 and get 12 and the 
2 True grand-mothers receive 2 shares, 8 daughters 8 shares and 
2 uncles 2 shares. 

The Fourth Rule is when the shares assigned to two or more 

R wale classes of heirs are not divisible by their res- 

pective numbers without leaving fraction 

but the numbers of heirs are ¢amasul, equal. The rule is to multi- 

ply the musla (or awl) by the fomasal number of any of these 
classes, 

A person leaves 6 daughters, 3 true grand-mothers, and 3 
uncles. 


Six daughters . . 2/3 = 416 
Three Tr. gr.-mother : re 1|6 
Three uncles . 1}6 residue 


Here the musla is 6; and 6 daughters receive 4 shares, 3 true 
grand-mothers 1 share and three uncles 1 share. It will be noticed 
that 2 is the common factor of 6 and 4. The wafq factor of 6 is 3. 
(2X3=6; 2X2=4). Thus all three numbers are famasul they 
being in threes in each class. Hence multiply 6 by 3 and we get 
18 shares, consequently 6 daughters receive 12 shares, 3 true grand- 
mothers, 3 shares, ie., one each, and three uncles 3 shares that is 
one each. 

We may also work out the above example as follows:— 


Six daughters . . 2|3 . 416 each 2|18 in alk 
12/18 thus reducing to common denominator.. . 12|18. 
Three Tr. Gr.-mother . Sok tas 1|6 each 1|18 pr 
3118 


Three uncles the residue. . - 4 ani 
re E Len aeeteies, Gas ae deer Dee 
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The Fifth Rule is that first assign shares and if the numbers of 
rk ach some classes of heirs are found to be divi- 
sible by the number of the other classes, 
that is there is tadakbul, the rule is to multiply the musla by the 


largest number in the classes, 
A person leaves 4 wives, 3 true grand-mothers and 12 uncles. 





Four WIVES, a dure aiian ane i E ET 3/12 
Three gr.-mother & ll Oca. Se aces 2}12 
Twelve paternal uncles. .  ........ residue .. 7/12 


There is tadakbul between the numbers, 4, 3 and 12. 

The musla here is 12, and the largest number of one class of 
heirs is 12 uncles, hence applying the rule we multiply musle 12 by 
12 and get 144. The distribution will be as follows:— 

Four wives receive 36 shares each 9 shares, 

Three true grand-mothers 24 shares each 8 shares. 

Twelve uncles 84 shares each 7 shares. 

The above illustration may also be worked out thus:— 


Four wives ............ 2 at 3/12 reducing to 
common denominator iach eee hee AeAsOllae g 

Three Tr. gr.-mother . . 16. sem 212 
ee eee eer eee b. oe: MS ae weeds ales 

Twelve uncles the residue 7|12. each . 7([144inall.. 
Sale eh fates lenge eesti sansa ote Sete A OS Ee 84/144 


Some easy cases under these Rules. 
A person dies leaving his wife, mother, brother and three 
sisters, 





Widow gets her share 114. .. .3{12 
Mother .. . 16. .2|12 
Residue .7|12 to be divided between 


the brother and 3 sisters. 

The musla is 12 and applying the rule that is multiply musle 

by the number of sharers in this case § (namely, three sisters and 

one brother equivalent to two more sisters), we get 12X5=60. 

Thus the widow is entitled to 15 shares, mother to 10, and the 

residue 35 is to be divided between one brother and three sisters, the 

brother receiving double share, namely, 14 to brother and 7 to each 
sister that is 21 shares to 3 sisters. 


We may also work it out thus:— 
Widow. .. 1/4 ..  . 3/12 reducing it again to common 
denominator a .15|60 
Mother. 1|6 se 2/2 doses 
T mo e $28 ee 10|60 
Brother as residuary 257Z «He bsergans eeu: & es 
ee ee er ere 14/60 
Three sisters . I eee. aiee Eie Ge. aes 
TEET E et. Rana Seba aaa rueee 21|60 
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Similarly in rs following cases both the Arabian method and 
the modern arithmetical process is used:— 
A person leaves a widow, a brother and three sisters, 


Widow ........ . .1|4 reducing to common denominator. . 5/20 
Brother ....... i 5 X3]|4 E E E E E 6|20 
Three sisters DIARIA ee pa daa 8 aon. a ar 9/20 








The musla is 4 and we multiply i it with § the number of heirs, 
one brother is equivalent to two sisters and also there are three 
sisters and get 20 shares, which is distributed as above. 

ne eee nee, een a hE 


daughter. 
Two daughters . ..2/3 6... el, 6|9 
Son’s son ..... .. 2|3X1 z. n aaae 
Son’s daughter E eee 1|9 





Here the musls is 3 and o enk we multiply it by the 
number of heirs, viz., three (one son is equivalent to two daughters 
and also there is one daughter) that is 3X3=9 shares which is 
divided as above. 

A person leaves, the widow, a sister and four brother’s sons. 

Widow . E e TEE EE E E 4|16. 

Sister ....... = 112 2|4 .. .. 8/16. 

Four brother’s sons the residue 1/4, ie., 116 each in all 4/16. 

The susla here is 4 and applying the rule we multiply it by the 
number of heirs viz., 44=16 we get 16 shares which is distributed 
4 to the widow, 8 to the sister and 1 to each brother’s son, in all 
four shares to four of them. 

A person leaves his wife and two sons, 

Widow .. N: EOE E EEE 2|16 

Two sons ehereidus 7|8 equally, 7/16 each in all 14 16 

The musla here is 8, ant applying the rule we|multiply muske 
by the number of heirs, viz., 8X2=16 shares is distributed 
as above. 

A person leaves his wife, two daughters and a son. 


Widow 1/8 reducing to common denominator 4|32 
Son 1/2 of 7/8 residue 7/16... ....... 00... 14|32 
Two daughters . 1|2 of 7/8 7\16each7|32. .... ..14]32 








The nswsla here is 8 ad e the rule we multiply musle 
by the number of the heirs four (two daughters and one son equi- 
valent to two daughters) 8X4=32 shares distributed as above, 
widow 4, son 14, and each daughter 7 (to both 14). 

A person leaves his wife, two sons and a daughter. 





Widow ...... gr AUB: e e as 5140 
Two sons 4|5 of 7|8 residue 28/40 each = 
Daughter 1/5 of 7\8 residue 7/40 
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The mysla here is 8 and applying the rule we multiply musle 
by the number of the heirs 5 (one daughter and 2 sons equivalent 
to 4 daughters) 85—=40 and distribute as above, widow 5, son 14 
each and to daughter 7. 

A person leaves two wives, six daughters and five sons. 


Two widows. .1|8 reducing to common denominator 16/128 
Five sons..... 10|16 of 7/8 residue. ... ...... 70|128 
Six daughters 6/16 of 7|8 residue. . .  . 421128 


The musla here is 8; and we multiply it with the highest num- 
ber of heirs of one class, viz., 16 daughters (6 daughters and $ sons 
equivalent to 10 more daughters in all 16) that is 8 by 16 gives 128 
and the distribution is as above to the widows 18, that is 8 each, 
to the sons 70 that is 14 each and to daughters 42 that is 7 to each 
daughter. 

A person leaves his father, two widows, five sons and two 
daughters, 


Two widows. .1|8 3|24 reducing to common denominator 
. 36|288 each 18|288 

Father 1|6 4|24 ero = 
42/288 
288 


Five sons 10|12 of 17|24 residue 170/288 in all each 34 

Two daughters ie of 17/24 residue 34/288 each 34/288 
The mysla here is 24 and applying the rule we multiply by the 

largest number in the class, namely, 12 (2 daughters and 5 sons 

equivalent to ten daughters). That is 24 by 12 which gives 288. 
A person leaves three widows, six sons and six daughters. 





Three widows. .1|8 reducing to common denominator 
18|144 each 8/144 
Six sons a 7 12|18 of 7|8 residue — ...... ; 
84|144 each 14|144 
Six daughters 6|18 of 7|8 residue 


421144 each 7144 
The mysla here is 8; and we multiply it by the largest number 
in the class namely 18 (6 daughters and 6 sons equivalent to 12 
daughters) that is 8 by 18 and we get 144 which is distributed as 
above; 3 widows 18 shares that is 6 each, and 6 sons 84 shares that is 
14 shares each, and 6 daughters 42 shares that is 7 each. 
The Sixth Rule is when after assigning shares we see that some 
REA of the numbers of the heirs are mutawafig 
that is have a common factor then the rule 
is to multiply the wafq of the first number by the second number 
and multiply the product by the wafq of the third number, and if 
the resulting product be mutewsfiq multiply it, and so on until 
finally you multiply the last product itself by the musla. 


eae 


e.g., A man leaves 4 wives, 18 daughters, 15 true grand-mothers 
and 6 uncles, 


Four wives . . 18: ce. 3/24. 
Eighteen daughters va 2|3 16/24. 
Fifteen Tr. A 6 . ie. weed 24, 
Six uncles ... bee .. _ residue 1/24. 
The musla ket 04. 


As regards the first and SAT PEE T viz., 4 and 18, the 
common factor is 2 (2X2=4 and 2X9=18) and so the wafq ‘of 4 
is 2. The rple is to multiply the wafg of first by the second num- 
ber i.e. 2 by 18=36. 

Now the product 36 and the third number 15 have 3 as the 
common factor (3X12=36 and 3X5=15) so the wefq of 15 is 5. 
And the rule is to multiply the product by wafg of the third num-. 
ber, 36X5=180. 

Now we see that there is fadakbul between 180 and 6 the last 
number so it needs no further multiplication. 

Finally we multiply the musle by the ultimate product viz., 24 
by 180 and we get 4320 shares which are distributed as follows. 


Four wives receive . .. 540 shares each 135 shares. 
Eighteen daughters 2880 shares each 160 shares. 
Fifteen Tr. oe . 720 shares each 48 shares. 
Six uncles. : 180 shares each 30 shares. 


The above broblem has been worked out in an admirable 
manner as suggested by the author of the Sirajiyah. Some Muslim 
jurists haye worked it out in a different manner, a mode suggested 
by the author of Sharifa. 

The author of the Sharifa solves it thus:— 

A man leaves 4 wives, 18 daughters, 15 true grand-mothers, 
and 6 uncles. 


Four wives . D) 118 . . 3/24. 
Eighteen daughters . 23 . . «16/24. 
Fifteen Tr. gr.-mothers 116 4/24. 
Six uncles... ... a Fe 1124. residue. 


The musla here is 24. 


Four wives cannot have the three shares divided between them 
without leaving fraction; and 4 and 3 are mutabayin to we retain 4 
as it is, Similarly as regards the number of daughters 18 and the 
shares 16, they are tewafug i.e., 2X9=18 and 2X8=16 so we 
retain 9. Again the numbers 15 and 4 are mutabsyin so we 
retain 15, and similarly we retain 6. Hence the numbers that we 
retain are 4,9, 15 and 6. Again the numbers 4 and 6 are tewafuq ` 
Le., 2X2=4, 2X3=6 and multiplying we obtain 12 (ie. by multi- 
plying half of any of these numbers by the other, Le. 4X3 or 2X6 


j 
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=12 which is really the L. C. M). Similarly 12 and 9 are tewsfug 
by 3 so we obtain 36 so are 36 and 15 tewafug by 3 so we multiply 
36 by 5 and obtain 180, (the same result is obtained if we find out 
the L. C.M. of 4, 9, 15, 6; or the L. C. M. of 4, 18, 15, 6= 
180) and finally multiplying it by the mysle 24 we get 4320 which 
is distributed as follows:— 

Four wives 540 shares—each 135, 18 daughters 2880 shares, 
each 160, 15 true grand-mothers 720 shares, each 48, and 6 uncles 
180 shares, each 30. 

‘The same example may be worked out in a different manner by 
our modern methods of arithmetic, we should simply bear in mind 
that the fractions should be reduced to one common denominator. 


Four wives. ... TE Be case 3|24 each 3|96 
in all 12/96... .  .. ... 540|4320. l 

Eighteen daughters .. .. 2/3... . . 16/24 each 16/432 
in all 288/432 ........ 2880|4320. 

Fifteen Tr. gr.-mothers.... .1|6 4|24 each 4/360 
in all 60/360. ... ..... 720/4320. 

Six uncles .. ©. .... . ., residue 1/24 each - 1/144 
in all 6/144 . 1804320. 


The L. C. M. of 96, 432, 360, 144=4320. 
2 | 96, 432, 360, 144 


2 | 48, 216, 180, 72 
2 | 24, 108, 90, 36 
2 | 12, 54, 45, 18 
316, 27, 45, 9 
372, 9, 15, 3 
2 3, 5, 1 
2X2X2X2X2X3X3 X3 X5=4320. 


There is some difficulty in understanding the Seventh Rule as 
EE stated in the Sirajiyah and possibly for this 
reason the author of the Sharifa has adopted 
a different process in working the sixth as well as the seventh rule. 
The rule is thus stated in the Sirajiyah. When after assigning shares 
we see that the numbers of classes of heirs are mutabayin the rule 
is to multiply the first number by the second, and the product by 
the third, and so on until the resulting product is multiplied by the 
musla. A person leaves 2 wives, 6 true grand-mothers, 10 
daughters, and 7 uncles. 
The seventh example is thus worked out by the author of the- 
; Sharifa. .  - l - ~ M 
A person leaves two wives, six true grand-mothers, ten’ 
-daughters and seven uncles, ©- < i TE l 


~ 
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‘Two wives. - . . 18 3124 


Six Tr. gr. -mothers 1ļ6 4124 
Ten daughters l > 213 1624- 
Seven uncles. . , residue 1|24 
‘The musla here is 24. 


The number of wives two and the shares 3 are mutabeyin, 
thus we retain 2. Similarly 6 and 4 are tawafug by 2 so we retain 
3 i.e., half of 6. Similarly 10 and 16 are tewafug by 2 and we thus 
retain 5, and we see that 7 and 1 are mutabayin. ‘Thus we get 
2,3, 5 and 7, and all these are mutabayin and we multiply all these 
and get 210 and multiply the last product by 24 we get 5040 shares 
which are distributed as follows. To 2 wives 630 shares, each 315, 
to 6 Tr. grand-mothers 840 shares, each 140 and to 10 daughters 
3360 shares, each 336, and to 7 uai 210 shares, each 30 shares. 


Two wives ......... || ggib i . 3124. 
Six Tr. gr.-mothers 1|6 Joe. 424, 
Ten daughters .. . 213 . 16|24. 
Seven uncles . . .. residue 1/24. 


The mysla here is 24. . 


The same result is obtained if we find out the L. C. M. of 2, 
6, 10 and 7, and we get_210 and multiplying this with the mysla 
24 we obtain 5040, which is distributed as follows: 

Two wives 630 shares each 315, 6 true grand-mothers 840 
shares each 140, 10 daughters 3360 shares, each 336, and 7 uncles 
210 shares each 30 shares. l 

The above problem may also be worked out thus by ordinary 
arithmetical process, 


Two wives ME z .. 18 3|24 each 3/48 
in all 6/48.. 630|5040. 

Six Tr. gr.-mothers 1|6 . 4/24 each 4/144 
in ol 24/144 .840[5040. 

Ten daughters . 2|3 16|24 each 16/240 
in all 160/240 3360/5040. ; 

Seven uncles. , . _ residue 1|24 each. 1|168 


in all 7/168 210|5040. 
The L. C. M. of 48, 144, 240, 168=5040. 
2 | 48, 144, 240, 168 


2 | 24, 72, 120, 84 
2 | 12, 36, 60, 42 

3 | 6, 18, 30, 21 

2 : 2, 6, 10, 7 
l, 3, 5, 7 
2X2X2X2X3X3 X5X7=5040. 
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Here is an example of the doctrine of return. A person leaves 
4 wives, 9 daughters and 6 true grand-mothers. 

By the ordinary arithmetical process. 

Wives take 1|8, and the residue 7|8 is to be divided between 
daughters, and true grand-mother in the ratio of 2'3: 1|6 or 4:1. 








Four wives 118 $140. 

Nine daughters 213 4/6 4/5 of 7/8 residue 28140. 

Six true gr.-mothers 1/6 1/6 1/Sof7|8 residue 7|40. 
continuing: 

Four wives each 5|160 inall 20/160 180|1440 
each 45/1440. 


Nine daughters each 28|360 in all 252/360 10081440 
each = 112/1440. 
Six true gr.-mothers each 7/240 in all 42/240 252|1440 


each 42|1440. 
The L. C. M. of 160, 360, 2401440. 
2 | 160, 360, 240 


2 | 80, 180, 120 


2 | 40, 90, 60 
2 | 20, 45, 30 
S | 10, 45, 15 
3 [2,9, 3 
2,3, 1 ~ 


2X2X2X2X2 XS X3 XI=1440. 


By the Arabian method the musla is 40. We find that the 
number of heirs is 4, 9 and 6 and they are mutabayin with respect 
to the shares assigned viz., 5, 28 and 7 respectively and 4, 6 are 
tewafug by 2; hence we multiply 2 by 6 and get 12; 12 and 9 are 
tewafug by 3 thus we multiply 12 and 3 and get 36; multiply the - 
product 36 by the masla 40 and we get 1440 which is distributed 
as above. In other words the L. C. M. of 4, 9 and°6 is 36 which 
is multiplied by the musla 40 and we get 1440, which is distributed 
to four wives 180 shares or 45 shares each; to nine daughters 1008 
shares or 112 shares each, and to 6 true grand-mothers 252 shares 
or 42 shares each. 
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OCCASIONAL NOTES 
Lawyers as litigants 

Lawyers have sometimes been exposed to the taunt that, while 
they are ready enough to advise proceedings by those consulting 
them, they are chary about embarking on litigation on their own ac- 
count. To this it may be replied that lawyers rarely need to invoke 
the aid of the courts in their personal affairs, seeing they are not en- 
gaged in mercantile affairs or in relations which call for adjustment 
by legal proceedings. The recent action by Sir William Jowitt shows, . 
however, that when the occasion arises lawyers are not afraid to 
submit the question in dispute to the arbitrament of the courts. 
Again and again lawyers, some of the highest rank, have been liti- 
gants, sometimes as plaintiffs, sometimes as defendants.. Two Lord 
Chancellors have been made defendants, Lord Brougham and Lord 
Chelmsford, the former. in respect of an order made by him which 
the party affected alleged was without jurisdiction, the latter in 
respect of a compromise made by him of an action in which while 
at the Bar he.was engaged. In both instances the noble defendants 
were successful. In later times there have been several instances | 
of judges commencing actions in respect of trespasses to their pro- 
perty, and it may be remembered that the late Mr. Justice Peterson 
was the plaintiff in an action to restrain the continuance of a nui- 
sance. Perhaps the most curious case of a judge instituting pro- 
ceedings was that brought by Lord Monboddo, of the Scots 
Bench, against a farrier whom he had employed to attend 
to his horse. The farrier was given specific instructions that no 
_ medicine, except nitrate, was to be administered to the animal. 
In giving the nitrate the farrier made it up in a draught with a 
small quantity of treacle, in order, as he said, to take off the sharp 
taste of the nitrate. At the time when the medicine was given 
the animal was in a very bad state, and it died on the following 
day. Lord Monboddo was very angry and commenced an action 
in which he sought to make the farrier liable for breach of ex- 
press instructions and for improper treatment. It is interesting 
to find that James Boswell, the biographer of Dr. Johnson, . was 
counsel for Lord Monboddo, and he very learnedly quoted numer- 
ous passages from the civilians in support of his contention that 
the farrier was liable, but, to his intense disappointment, as well as 
to that of his client, the court held that the farrier had not gone 
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ultra fines mandati. There is a tradition, of doubtful authenti- 
city however, that Lord Monboddo was so disgusted with the de- 
cision in this case that ever afterwards he sat at the clerks’ table 
instead of on the Bench beside his colleagues. ‘That he seems to 
have sat below the Bench appears to be the fact, but the more 
plausible explanation of this anomaly is that it was due to increasing 
deafness. At the clerks’ table-he was nearer the bar and could 
hear better. 


Imprisonment for debt 


The recent discussion in the House of Lords initiated by 
Lord Snell on the subject of imprisonment for debt recalls the 
slow growth of public opinion in favour of discountenancing the 
punishment of debtors as if they were criminals. In Scotland, 
although the rigour of the law against insolvents was mitigated by 
the importation from France of the beneficient process of cessio 
. bonorum, the general attitude to debtors was precisely the same as 
in England for we find John Erskine, in his “Principles of the 
Law of Scotland,” after detailing the various steps by which a cre- 
ditor could proceed against his debtor, namely, by denouncing him 
at the horn, whereby he became a rebel, and then taking him by, 
caption and conveying him to prison, going on to state that “after 
a debtor is imprisoned, he ought not to be indulged the benefit of 
fresh air, not even under a guard; for creditors have an interest 
that their debtors be kept under close confinement, that by the 
squalor carceris they may be brought to pay their debt.” About 
the same time as Erskine wrote these words, that is in the latter 
half of the eighteenth century, Lord Thurlow vigorously opposed 
in the Upper House any relaxation of the process against insol- 
vents. A bill for their relief had been introduced and had actual- 
ly been read a second time without opposition; but on the motion 
for going into committee, Thurlow intervened and managed to get 
it thrown out, declaring that “if there is to be such a thing as im- 
prisonment for debt, it ought.to continue unchecked and unres- 
trained, unless in cases of flagrant oppression and unnecessary 
cruelty. The general idea that humanity requires the interven- 
tion of the Legislature between the debtor and the creditor, is a 
false notion, founded in error and dangerous in practice. A much 
greater evil than the loss of liberty is the dissipation and corrup- 
tion that prevail in our prisons; to these your Lordships had better 
direct your attention than to defrauding the creditor of the 
chance of recovering his property by letting loose his debtor, 
and taking from him the very hope of payment.” Lord Camp- 
bell has told us that even when he, as Attorney General, introduced 
a Bill to abolish imprisonment for debt, he was only able to carry 
it as regards mesne process, leaving cases after judgment for much 
later legislation. 
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Lawyers as witnesses 


In a case which was before the Court of Appeal recently, at- 
tention was drawn to the evidence given by one of the witnesses 
who happened to’ be a member of the legal profession, and the 
members of the Bench noted with some amusement that a great 
part of what was said by the particular witness consisted of ani- 
mated speeches instead of mere answers to the questions put to 
him. ‘This circumstance led Lord Justice Scrutton to remark that 
legal witnesses were prone to this, instancing Lord Chancellor Sel- 
borne whom he had heard on one occasion giving evidence which 
consisted chiefly of irrelevant statements. This tendency has long 
been a matter of comment. Lord Campbell remarked that most 
men who are accustomed to appear before the public, when exa- 
mined in a court of justice, make the worst witnesses, and he re- 
called that Garrick, who in one case was ‘called to explain what 
“free benefit” is, could only say that a “free benefit is a free bene- 
fit,” an explanation which was certainly not illuminating. Erskine, 
afterwards the Chancellor, was another who did not shine when 
in the witness box. When called to give evidence on behalf of 
Arthur O’Connor on his trial for high treason, we find that again 
and again the Attorney General intervened to protest against the 
speeches which Erskine would insist on giving irrespective of their 
relevancy; and Campbell adds that there was much tittering in 
court “by this egotistical garrulity.” As an advocate, Erskine 
was facile princeps, as a witness he “floundered,” which he did 
“in honour of his hosts,” as Jekyll wittily put it, when he stam- 
mered and hesitated in his speech at a dinner given by the Fish- 
mongers’ Company. 

Drawing-pins in the pie 

It may perhaps be thought a little unfortunate that at a 
time of year when, to apply Luther’s advice to a minor matter, 
we are inclined to “sin bravely,” or, at any rate, to swallow un- 
wonted things with something approaching recklessness, Mr. Jus- 
tice Macnaghten should, on Tuesday of the present week, have had 
to deal with a case in which one of the plaintiffs had found draw- 
ing-pins embedded in a pork pie. In the case in question—N ichols 
and another v. R. C. Hammett Limited—Mrs. Nichols, when eat- 
ing one of the defendants’ pies, felt something prick the back of 
her throat, and afterwards discovered that the pie had contained 
two drawing-pins. She suffered from an ulcerated throat and 
really severe nervous debility in consequence, and this was na- 

for, as his Lordship remarked, 2 person swallowing drawing- 
pins might well be nervous for a considerable time afterwards. 
The occurrence was proved to be purely accidental. Some Ameri- 
can cloth had been removed from a table on, which two of the 
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pins which secured it had been left, and the pie had been placed 
on the pins. The defendants’ goods enjoyed a high reputation, 
and, as his Lordship said, there was nothing wrong with the pies 
themselves. In the result the husband and wife who sued were 
awarded £200 damages and costs. Robert Louis Stevenson some- 
where writes admiringly of our confiding manner of swallowing 
our daily food, but as the bravery or insouciance involved is as 
old or older than the race, the unfortunate incident above recorded 
may do little to modify our attitude during the next few days. 
Luckily the objects intentionally put into plum puddings are more 
manageable than drawing-pins and the consumer is, so to speak, 
put on enquiry, but having regard to the definite warranty im- 
plied it is really wonderful that so few cases occur regarding articles 
which, as a result of inadvertance, find their way into food. 


—The Law Times 


LAW LIBRARY 


THE Law OF ADOPTION IN INDIA AND Burma, by J. L. Kapur, 
M.A., LL.B., (Cantab). Published by the Eastern Law House, 
Calcutta and printed at the Allahabad Law Journal Press, 
Allahabad. Pages 646. 


- This is a scholarly work on the Law of Adoption. ‘The book 
is divided into twelve Chapters. Chapter I to I deal with the 
origin and development of adoption in this country and Rome 
and make very interesting reading. The rest of the Chapters are 
of a more practical nature and deal with the well-known branches 
of the Law of Adoption. It was an excellent idea to incorporate 
the original Sanskrit Texts on Hindu Adoptions in Chapter XII. 
The subject-matter of each chapter is divided under separate head- 
ings and the marginal notes provide a further aid to the study 
of the book. ‘The book is interspersed with relevant references 
to Roman adoptions and show the author’s wide reading of the 
literature on this subject. The author has also dealt with adop- 
tions under the Punjab Customary Law and the modifications of 
the Hindu Law of adoption as practised amongst the Indian com- 
munities governed by custom. In the main however the book 
deals with the Hindu Law of adoption, and is as complete a state- 
ment of the law as is possible. The author claims to have collected 
all the decisions of the British Indian Courts from the earliest 
times to the present day and a perusal of the book shows that the 
claim is justified. But the book is not an automatic compilation 
from the rulings. Rulings have been utilised to elucidate the prin- 
ciples, and the whole subject has been admirably analysed. ‘The 
author has, where necessary, offered his own criticism of cases which 
have been in his opinion wrongly decided. Pollock has said some- 
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where that the fuñction of a commentator ‘is to review the autho- 
rities and ‘throw light .on points where the rulings are conflicting 
and we think the author has kept this function in. view. All this 
shows that the author has taken great pains in the writing of the 
book, and the book is well worth a careful study. This book will 
be a valuable addition to a lawyer’s library. ‘The book has. been 
very neatly printed on paper of good quality and the get-up is 
excellent. 
THE Cope oF Civa Procepure, by V. V. Chitaley and Annaji 
Rao. Three Volumes. Published by. The All India Reporter 
Limited, Nagpur. _ Pre-publication price Rs.24. 


We have received the first two volumes of this monumental 
work on the Code of Civil Procedure. In its analytical treatment 
of the subject it is in no way inferior to the standard work of 
Mulla, and the references to the case-law are as complete as can 
be. We can well believe that no case of any importance has been 
omitted. But the important thing about the book is that the 
learned authors are not lost in the labyrinth df case-law but use 
it to throw light on the matters discussed. 

The book has some special features which will make it a work 
of ready reference. The synopsis-at the beginning of the notes 
under each Section or Rule is an excellent idea, and the notes apart 
from being exhaustive are arranged in as, clear and logical a man- 
ner as is possible. The footnotes refer to the special feature of 
each case and this will be of invaluable aid to the busy practi- 
tioner. The footnotes also give parallel references for every case 
cited and as far as we can see reference to every known report 
where a particular case is reported is given. Local amendments to 
the Rules are given immediately after the Rules, and in view of 
the numerous changes made by. the different High Courts this 
crrangement will prove exceedingly convenient and will also eli- 
minate the possibility of errors. In short none of the latest me- 
thods of modern editing have been overlooked. We feel that a 
lawyer’s library cannot be complete without this book, and w 
have no doubt that the book will soon attain the rank of a Pen 
work in the Indian legal literature. In the end we must congratu- 
late the authors on the production of this excellent treatise. 

We have not yet received the third volume, but we are’ told 
that a complete Table of Cases cited and an exhaustive and ana- 
lytical subject Index with suggestive headings and sub-headings and 
full cross-references will be given in the third volume. 

The printing and get-up is absolutely first class. ` 
THe Law oF ParTNersHp, by N. Rajagopalachari, B.A., B.L., 

(Madras: The Madras Law Journal Press. pp. 263. Rs.7). 

` This book eminently supplies the need for an up to date com- 
mentary on the Law of Partnership which arose on the coming into 
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force of the Indian Partnership Act (IX of 1932). The book 
is divided into two parts—the first part states the principles and the 
second part consists of the Act with notes giving references to the 
first part. In view of the fact that Act IX of 1932 does not pur- 
port to be an absolutely complete statement of the law on the sub- 
ject and the intricate nature of the subject itself, this division of the - 
book into two parts was an excellent idea, and has enabled the au- 
thor to deal with the subject logically and exhaustively. Each 
Chapter starts with an excellent analytical table which serves as 
a key to the whole chapter. The book has been divided into six 
chapters. Chapter I deals with the History and Nature of Partner- 
ship, Chapter II with the Relations of Partners to one another, 
Chapter II with Incoming and Outgoing Partners, Chapter IV 
with the Relations of Partners to third Partners, Chapter V with 
Dissolution and Winding-up. In this arrangement of the subject 
the author has followed the suggestions of Lindley in his book on 
Partnership. We have ‘read important chapters of this book and 
have been greatly impressed with the lucidity with which the author 
has expounded the subject. We have no doubt that the legal pro- 
fessioa will find the book very useful. 

The Table of Correspondence between the sections of the New 
Indian Partnership Act of 1932, of the Indian Contract Act of - 
1872, and of the English Partnership Act of 1890, which is printed 
before the Index, will be of great convenience to thé legal practi- 
tioner. It was a good idea to print the English Partnership Act and 
the repealed Chapter XI of the Indian Contract Act. The Report 
of the Expert Committee on the Indian Partnership Bill has also been 
printed. All these appendices show that the learned author has not 
overlooked any of the needs of the busy practitioner. The Index 
appears to have been carefully prepared and the Sub-headings are 
very detailed. ‘The printing is clear and the paper is of good 
quality. 
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SOVIET LEGISLATION AND LAW IN 
ENGLISH COURTS 


Whatever else the new legal year may have in store for us, 
it may safely be predicted that litigation involving the application 
of Soviet legislation and law will not be absent, and the recently 
reported decision of the Court of Appeal in Lazerd Brothers and 
Co. v. Banque Industrielle de Moscou, 146 L. T. Rep. 240; [1932] 
I.K.B. 617, unanimously affirmed by the House of Lords on No- 
vember 28, 1932, and particularly the judgment of Lord Justice 
Scrutton in that case, show the delicacy and difficulty of the issues 
that the courts may have to face in dealing with it. The mo- 
ment may, therefore, not be inopportune for an attempt to sum- 
marise the results of.the cases, so far decided, and to indicate some 
of the problems that may present themselves for solution in the 
near future. j 

The Union of Socialist Soviet Republics was recognised by 
the British Governament on March 16, 1921 as the de facto, and 
on February 1, 1924 as the de jure government of Russia. Some 
of the implications in such recognition depend upon general prin- 
ciples of international law, and have not given rise to serious 
controversy. A 

The Soviet Government was held to be at liberty to work 7 
out its own policy of internal legislation. A decree abolishing 
inheritance was entitled to the same respect from the courts of 
this country as a statute of the United Kingdom (Kolbin and 
Sons v. Kinnears and Co., S. C. (1930) at p. 738); 2 decree con- 
fiscating the property of corporations in Russia—always assum- 
ing it really to have that effect—must be accepted by British tri- 
bunals: Aksionairnoye Obschestvo A. M. Luther v. Sagor end 
= Co., 125 L. T. Rep. 705; [1921] 1 K. B. 456; [1921] 3 K. B. - 
532. A question of some difficulty arose in Nachimson v. Na- 
chimson, 142 L. T. Rep. 329: 143 L, T. Rep. 254; [1930] pp. 85, 
217, in regard to Soviet marriages. But the Court of Appeal, dis- 
carding, in conformity with well-established law, the tempta- 
tion to consider the standard of “Christian marriage,” held that 
the issue to be decided was whether a Soviet marriage complied 
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with the tests laid down by Lord Penzance in Hyde v. Hyde, 
[1866] 14 L. T. Rep. 188; L. Rep. 1 P. & D 130 of— 


(i) The voluntary union of a man and 2 woman, 

(i) To the exclusion of all others. 

(ii) For life. Soviet marriage satisfied (i) and (#) and 
the facilities granted by Soviet law for immediate 
divorce did not violate (##), inasmuch as they 
were 

(a) Not part of the essence of the contract, but incidental 
thereto; 

(6) Governed by the law of the domicile of the spouses 
for the time being, and 

(c) Not subject to, dependent upon, or capable of being 
altered by, the will of the parties. 


Again the Soviet Government, as the recognised de jure 
sovereign of Russia, was clothed with the privileges and immunities 
of sovereignty. It was held entitled to the possession of records 
and archives deposited in England on behalf of its predecessor, the 
Russian Provisional Government. (U. S. S. R. v. Onou, 1925, 
69 S. J. 676, and a claim to recover such possession could not be 
met by a counter claim not confined to matters immediately con- 
nected with the claim: U.S. S. R. v. Beleiew, 1926, 134 L. T. 
Rep. 64. The U. S. S. R. could not be impleaded in an action 
in rem against a vessel in which it claimed an interest: The Jupiter 
(No. 1), 132 L. T. Rep. 624; [1924] p. 236. On the other hand, 
the court refused, in a later development of the same case, to set 
aside a writ against an Italian company, purchaser from the Soviet 
Government, holding that the latter was not impleaded in such a 
proceeding, and that it was a matter for the discretion of the court 
whether or not to entertain an action between foreigners for the 
possession of a foreign ship in English waters, although instituted 
without the consent of the disputants or the request of the repre- 
sentatives of the foreign State of which either party was a national: 
The Jupiter (No. 2), 133 L. T. Re. 85; [1925] p. 69. 


In the last of this group of cases, The Jupiter (No. 3), 137 
L. T. Rep. 333; [1927] pp. 122, 250, it was held that the declara- 
tion of the representative of a foreign sovereign of property in a 
ship was not conclusive, and touching the fringes of more recent 
controversies, that it had not been proved that the Soviet na- 
tionalisation decrees had any effect on property not situated within 
Russian territory. 

The English courts, moreover, will not inquire into the vali- 
dity of acts done by it, although anterior to the recognition, 
Octjen v. Central Leather Company, 1918, 246 U. S. 297, in re- 
gard to the property—even movables—of its own subjects within 
its own territory: Paley Princess Olga v. Weiss, 141 L. T. 207; 
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[1929] 1 K. B. 718. The de jure recognition, said the Americaa 
court in the Oetjen case, and for this purpose there is no difference 
between de facto and de jure recognition—Adsionatrnoye 
Obschestvo A. M. Luther v. Sagor and Co., 125 L. T. Re. 705; 
[1921] 3 K. B. at p. 541—of a government originating in revolu- 
tion or revolt is retroactive in effect, and validates all the actions 
and conduct of the government so recognised, from its commence- 
ment. Obviously, however, the question at what times such a 
government may be said to have “commenced” its existence may 
give rise to difficulties in particular cases. 

But the really acute problems that have occupied the courts 
in regard to Soviet legislation and law have turned on the inter- 
pretation, and the extraterritorial application, of 

(a) The decrees nationalising banking (December 14, 
1917, January 26, 1918, April 12, 1918, January 
19, 1920), insurance (December 8, 1918) (life 
insurance in all its forms being abolished, and all 
contracts annulled, by a decree of November 18, 
1919), manufacturing companies (June 28, 1918 
and November 1918) and “State enterprises” 
(March 4, 1919); and 

(b) The Russian Civil Code, which came into operation 
on January 1, 1923. 

The meaning and scope of these different enactments had 
to be determined by the aid of experts, and where the experts 
differed, by the courts’ own view of the’law that they laid down: 
Kolbin and Sons v. Kinnear and Co., 1930, S. C. at 737. The 
difficulties involved in these methods of inquiry were pointed 
out by Mr. Justice Romer in First Russten Insurance Company 
v. London and Lancashire Insurance Company, 140 L. T. Rep. 
337; [1928] Ch. at 946, in language that may since then have 
lost some of its original general applicability: 

The experts in Russian law have given me all the assistance 
they can; but they are hopelessly at variance on some crucial points, 
and all of them look at the questions from angles of view that are 
unfamiliar to the English lawyer. And this is only natural. For 
Soviet law is a thing sud generis, bearing no sort of relation to Rus- 
sian law of the pre-revolutionary period, which affords no assist- 
ance in the search for the meaning and effect of the various decrees 
and regulations which are thought to have 2 bearing upon the ques- 
tions in issue. Indeed, so far as I can understand the matter, those 
decrees and regulations would receive in the courts of Soviet Rus- 
sia whatever construction would appear to be most in accordance 
with the revolutionary conscience. 

We may commence with the banks. In Russian Commer- 
cial and Industrial Bank v. Comptoir P Escompte re Mulbouse, 
132 L. T. Rep. 99; [1925] A. C. 112, the House of Lords held, 
reversing the decision of the Court of Appeal (129 L. T. Rep. 
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706, [1923] 2 K. B. 630), that it had not been proved that, in 
virtue of the Soviet decrees nationalising banking; the plaintiff 
bank had ceased to exist. ‘This decision was followed in Benque . 
Internationale de Commerce de Petrograd v. Goukassow, 132 L. 
T. Rep. 116; [1925] A. C. 150. In the Russisn Commercial 
Bank case, Lord Finlay expressed, obiter, the view that, in any 
event, even if the decrees in question had extinguished the Bank 
in Russia, its branch in Great Britain might well survive and be 
able to sue for the purpose of getting in its assets. These cases 
have been considered and distinguished in later decisions to which 
reference will be made hereafter. Meanwhile, it may be interest- 
ing to note, in passing, a division in continental judicial opinion 
on the question that they involved. In Hausner v. International 
Commercial Bank of Petrograd, [1925] (McNair and Lauter- 
pacht, Annual Digest, 1925-26, p. 97), the plaintiff bank’s branch 
at Geneva sued Hausner for a debt. Two Cantonal courts gave 
judgment against him. On appeal, the Swiss Federal Tribunal 
(Civil Section) held that under Soviet legislation the bank no 
longer existed, and therefore could have no status to sue, but 
ordered it to pay Hausner’s costs, for which he sued. Ultimately, 
however, the Swiss Federal Tribunal (Chamber des Poursuites et 
des Faillites) held that the non-existence of the parent entailed 
that of the branch Bank, and that, therefore, the action must be 
dismissed. 

A somewhat different view of the position was taken in 
Wilbuschewitz v. Zurich (Trust Office of City of), [1925] ibid., 
at p. 96. A creditor of the former Commercial Bank of Siberia 
attached a debt due by the bank to Him in the Federal Bank of 
Zurich. The attachment and order to pay were notified to the 
People’s Bank of Petrogard presumably as successor for the 
nationalised Commercial Bank, and were upheld, a trustee being 
- nominated for the payment of the amount due. The Federal 
Court said that it would be contrary to public order and morals 
in Switzerland to admit that the Russian Government could 


. + seize the assets of bant® while not accepting responsibility for 


their liabilities. ‘ 

The Russian decrees declaring insurance in all its branches 
to be a monopoly of the State were the subject of conflicting de- 
cisions. In First Russian Insurance Company v. London and 
Lancashire Insurance, 140 L. T. Rep. 337; [1928] Ch. 922, al- 
ready referred to, Mr. Justice Romer held that a Russian insurance 
company was not thereby precluded from discharging its obliga- 
tions to an English reinsurance company, either by payment out 
-of its assets outside Russia or by set off against the English Com- 
pany’s liability to it. l ` 

In Employers Liability Assurance Corporation v. Sedgwick, 
Collins, and Co., 136 L. T. Rep. 72; [1927] A. C. 95, the Russian 
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Insurance Company, a company incorporated by Russian charter, 
and carrying. on business in England, had filed with the Registrar 
of Companies, under Section 274 of the Companies Act 1908, 
the name of a representative C. to accept service on its behalf. 
Sedgwick, Collins and Co. brought an action against it on a spe- 
cially endorsed writ for the recovery of a sum of money claimed 
in respect of insurance transactions. C, had already sent notice 
(which was filed at his request) to the Registrar that the Russian 
company had ceased to exist, and, when the writ was served upon 
him he protested that he Had no longer any power to represent 
it. Judgment was, however, entered against the company in de- 
fault, and a garnishee order nisi obtained against the Employer’s 
Liability Assurance Corporation, who were alleged to owe money 
to the Russia Company. Mr. Justice Fraser declined to make the 
order absolute. 

The Court of Appeal maintained the judgment, after hav- 
ing ascertained from the liquidator of the company, under a 
winding up order made in the Chancery Division, that he did 
not dispute its validity, and directed the trial of an issue as to 
the existence of the debt attached. The House of Lords affirmed 
these rulings, and held: 

(1) Applying to insurance companies its decision in the 
Mulbouse case, [1925] 129 L. T. Rep. 706; [1923] 2 K. B. 630 
as regards banks, that the Russian company had not ceased to 
exist, but had only been put in liquidation by virtue of the 
Soviet decrees; 

(2) That, by filing'the name of a representative under Sec- 
tion 274 of the Companies Act 1908 the main object of which 
was to remove any difficulty in the service of writs on foreign 
corporations carrying on business in this country, the company 
had impliedly submitted to the jurisdiction; and 

(3) That, in any event, the validity of the judgment was 
established by the statement of the liquidator that he did not 
challenge it. 

The question àf the extra-territorial effect of the Soviet 
Decrees as regards life insurance arose in the case of Buerger v. 
New York Life Insurance Company, [1927] 137 L. T. Rep. 431. 
Section 2 of the Russian Civil Code provided that:— 

“No litigation as to civil legal relations which arose prior to 
November 7, 1917 (the date of the overthrow of the Provisional 
Government) is accepted for hearing by judicial and other insti- 
tutions of the Republic.” 

It was not possible, therefore, under the Civil Code, for 
either class of institutions to determine controversies on pre-War- 
life policies. But, on February I, 1923, a Commissariat of Jus- 
tice was established and declared-competent to “interpret exist- 
ing laws,” but not to make new ones. The Commissariat, “desiring 
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to avoid the enrichment of foreign debtors,” “interpreted” 
the Soviet decree of November 20, 1919, which annulled all con- 
tracts for life insurance, as inapplicable to claims on foreign in- 
surance companies outside Russia. Mr. Justice Greer, rejecting 
the evidence to the contrary of the only Russian expert cc was 
called before him, held that the Commissariat’s “interpretation” 
was a mere expression of opinion, which could not override the 
positive language of the decree. ‘This decision was, however, re- 
versed by the Court of Appeal (Lord Justice Scrutton dissent- 
ing) on the ground that the court of first instance ought not, 
by putting its own construction on the term “interpretation,” 
to have rejected the uncontradicted evidence of the single expert 
examined at the trial that such “interpretation” did constitute 
part of the law of Soviet Russia. But in Perry v. Equitable Life 
Insurance Company Society, [1929] 45 T. L. Rep. 468, Mr. 
Justice Branson, on additional expert evidence, came to the same 
conclusion as Mr. Justice Greer and Lord Justice Scrutton in 
Buerger’s case, and held that the monopolication decree of No- 
vernber 1919 had destroyed any contractual nexus between a policy 
holder and even a foreign insurance company after it came into 
existence. 

In Sea Insurance Company v. Employers Liability Assurance 
Corporation, [1923] 17 L|1. L. Rep. 316; and on appeal, 1925, 
20 L|1. L. Rep. 166, 308, the questions involved were whether 

(1) A judgment in default of appearance obtained by the 
Sea Insurance Company against the Russia Insurance Company, 
incorporated under Russian law, with its headquarters in Petro- 
grad but without any branch in London, for a debt alleged to be 
due by it to the Sea Insurance Company; and 

(2) Garnishee proceedings at the instance of that company 
against the Employers’ Liability Insurance Corporation in respect 
of a debt alleged to be due by it to the Russia Insurance Company 
should be annulled, on the ground that, under Soviet Law, the 
latter company had ceased to exist. Mr. Justice Greer declined 
to interfere with the judgment for what it might be worth, but 
disallowed the garnishee proceedings, holding that the Russia 
Company was no longer an entity in being, and this disallowance 
was affirmed on appeal, although in the interval the House of 
Lords in Employers Liability Assurance Corporation v. Sedgwick, 
Collins and Company, 136 L. T. Rep. 72; [1927] A. C. 95 had 
held that the decision in the Mutbouse case as to banks was equally 
applicable to insurance companies. The view of the Court of 
Appeal was that the judgment by default had been obtained with- 
out any proper service on the defendants, that there was no cer- 
‘tainty that payment would give a valid discharge, and that, 
therefore, the case was not one for garnishee proceedings. 

The decrees nationslising trading companies came under con- 
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sideration in the unreported case of Manufacturing I. A. Wormin 
Luetchg v. Huth and Company in 1928 (See British Year Book 
of: International Law 1930, pp. 230, 235). The facts may be 
shortly stated. The plaintiff company was incorporated in Rus- 
sia under Russian law before the War, with a capital exceeding 
1,000,000 roubles, and owned a cotton mill in Petrograd. The 
shares, with the exception of those for directors’ qualification, 
were bearer bonds. The company had no branch, but the de- 
fendgnts were its correspondents and bankers in England. The 
mill was seized by the Russian Government in October 1918. 
The Soviet decree of June 28, 1918, nationalised the property of 
all cotton companies with a capital of more than Rs.1,000,000. 
The decree of November 1918 established a National Textile 
Board, and cancelled the shares of the textile companies whose 
property had been confiscated or nationalised. The directors and 
a large proportion of the share holders of the plaintiff company 
transferred themselves to England and purported to continue the 
existence of the company there. Board meetings and a_general 
meeting of share holders were held. The company brought aa 
action in England for a debt due to it by the defendants who re- 
lied on the Soviet decrees. But Mr. Justice Wright overruled 
this plea, and held that the effect of the decree was confined to 
Russia and did not affect the powers of the directors or the bearer 
bonds, which had a local situation. A French decision to the 
same effect is reported in Clunet-Vlasto v. Russo-Asiatic Bank; 
Journal du Droit International Prive, [1923] p. 933—-where it 
was held that Russian companies and societies transferred to France 
continue to be governed by their old national law. It will be ze- 
membered, however, that the Soviet Government was not recog- 
nised by France till October 29, 1924. 

In Sabatier v. Trading Company, 136 L. T. Rep. 574; [1927] 
1 Ch. 495, Mr. Justice Clauson held that the filing with the Re- 
gistrar of Companies, under Section 274 of the Companies Act, 
of the name of a representative as a person authorised to accept 
service of process on behalf of a company renders service on such 
agent good service on the company, and that a company filing 
the name of such a representative is carrying on business within 
the jurisdiction. 

In Russian and English Bank v. Baring Bros. and Co., 146 
L. T. Rep. 424; [1932] 1 Ch. 435 Mr. Justice Eve, dissenting 
from the obiter dictum of Lord Finlay in the Milhouse case 
(ubi sup), held that, by the effect of Soviet legislation, the Rus- 
sian bank no longer existed either in Russia or in Great Britain. 

We come now to the important decision in Lazard Brothers 
and Banque Industrielle de Moscou, 146 L. T. Rep. 240; [1932] 
1 K. B. 617. The bank had no branch in England. The action 
was commenced by serving a notice of the writ by posting a re- 
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gistered letter to the bank in Moscow. There was no appearance, 
and judgment was entered by default. The plaintiffs then ob- 
tained a garnishee order against the Midland Bank attaching money 
alleged to be due by it to the Russian Bank. The Court of Appeal 
reversing the decision of Mr. Justice Roche, held that, as an effect 
of Soviet legislation, the Russian bank had ceased to exist as a 
juristic person, that the judgment by default was a nullity and 
that, therefore, no garnishee proceedings could be founded on it. 
The House of Lords has now, for the same reason, affirmed the 
decision of the Court of Appeal. 

“If it comes,” said Lord Justice Scrutton (ubi sup. at p. 624 
of (1932) 1 K. B.), “to the knowledge of the court that it has 
entered judgment in default of appearance against a man who 
was at the time dead, or 2 company which was at the time dis- 
solved or non-existent, according to the law of its country of 
origin, the court is bound, after hearing the parties interested, of 
its own motion to set the judgment aside.” 

The Court of Appeal held, moreover, and here again the 
House of Lords is in general agreement with it, that, as it is now 
fairly clear that the Russian Government and courts will not 
recognise the old Russian banks, English judges should be very 
slow in granting under Order IX, Rule 2, of the Rules of the 
Supreme Court, leave to serve notices of the issue of substituted 
writs in actions against them, instead of requiring recourse to be 
had normally to Order XI, Rule 8, which is specially designed 
for such litigation. 

Lord Justice Sargant described some of the processes sanctioned 
by English judges in Russian cases as “solemn farces,” and cer- 
tainly nothing can be more undignified and unsatisfactory than 
the dispatch, under the authority of English courts, of letters to 
Russia which are returned with such caustic comments on the 
addressee as “parti,” “inconnu,” “liquidated,” or “no such insti- 
tution exists.” 

l The following points in regard to controversial issues appear 
to emerge from thé foregoing review of the authorities as they 
stand: 

(1) The effect of Russian laws.is a matter of fact to be de- 
cided afresh in each case on the evidence of experts, and a pre- 
vious decision on a matter of fact in a case between different 
parties is no authority in another case. It is on this principle 
that the Court of Appeal in Lazard Brothers v. Banque Indus- 
trielle de Moscou (ubi sup) distinguished, and did not follow, the 
House of Lords’ decision in the Mulhouse case. ‘This attitude 
derives support from the progressive character of revolutionary 
legislation in Russia, passing, as it did, in the case of insurance 
companies, for instance, through the successive stages of control, 
monopolisation, and confiscation. 
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(2) But as the situation crystallised when the confiscation 
decrees were enacted, and the Russian civil code came into opera- 
tion the rule of støre decisis has tended to assert itself. It is in 
this light that the pronouncement of Lord Justice Scrutton as to 
the non-recognition of the old Russian banks by Soviet law and 
courts will probably present “itself in future to the courts on ap- 
plications for the issue of process against such institutions. 

(3) The normal mode of effecting service on Russian com- 
_ panies should be that prescribed by Order XI, Rule 8, and not 
Order IX, Rule 2, of the Rules of the Supreme Court. 

(4) Garnishee proceedings should not be sanctioned where 
the judgment on hich they are founded, is itself 2 nullity be- 
cause of the extinction of the juristic existence of the debtor 
against whom the judgment is obtained, or even where there is 
a substantial danger of the garnishee being called upon to pay 
again by reason of the judgment being impugned. 

(5) If a debt situated in a foreign country is extinguished 
by the law of that country, it ceases to exist anywhere. 

(6) The continued existence of some of the old industrial 
companies in Russia, even although nationalised, is, however, still 
open for consideration. 

(7) The nomination by a Russian corporation of a repre- 
sentative under Section 274 of the Companies Act 1908 is a sub- 
mission to the jurisdiction, and such a corporation, if carrying 
on business in England, may be wound up compulsorily under 
Section 338 of the Companies Act, 1929, though dissolved by the 
law of Russia before that Act came into operation, and contrary 
to the general rule, as otherwise there would be no redress, al- 
though the debt of the petitioning creditor is disputed: (Re Rus- 
sien and English Benk, 147 L. T. Rep. 57; [1932] 1 Ch. 663; 
and cf. Russian and English Bank v. Baring Bros., 146 L. T. Rep. 
424; [1932] 1 Ch. 435)—The Lew Times. 
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IDENTIFICATION BY PHOTOGRAPH 


The question of the law relating to, and of the desirability of 
the police practice of submitting, for identification purposes, photo- 
graphs of persons who are, or may be, accused of a crime to 
persons who may be summoned as witnesses at the trial, has provided 
a number of appeals to the Court of Criminal Appeal, and in the 
recent case of Rex v. Alfred George Hinds, 147 L. T. Rep. 501; 
[1932] 2 K. B. 644 the limits within which such practice is 
unobjectionable once again fell to be discussed. 

The appellant in that case appealed against his conviction at 
Winchester Assizes on July 11, 1932 of robbery with violence. 
The facts -giving rise to the charge were that on April 25, 1932 
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two officials of Lloyds Bank, Portsmouth, were taking the sum of 
£23,477 in notes in a canvas bag from the bank to the post office, 
when a motor car containing several men drew up beside them. 
One of the men alighted, assaulted the two officials, snatched the 
bag and remounted the car, which was driven away. On May 
2, 1932 the appellant and another man were arrested and charged 
with robbery with violence, and subsequently a third man was 
arrested and similarly charged. 

There was evidence that on April 28, 1932 a number of ` 
photographs, including that of the appellant, were shown to 
persons with a view to discovering whether they could identify 
the appellant; that on May 2, 1932, at an identification parade at 
Cannon-row Police Station the appellant and one of the other 
prisoners were identified by persons who had seen the photographs 
and that on May 10, 1932, at another identification parade, held 
at Portsmouth, the prisoners were again identified. 

In summing up to the jury, Mr. Justice Avory expounded the 
law with regard to showing photographs to witnesses as follows: 

there is no objection to the police, who are seeking for 
information as to the person or persons who may have committed 
a crime, showing to persons who are able to identify the criminal 
a photograph or a series of photographs to see if they can pick 
out any one of them which resembles the person whom they 
think they would be able to identify. What is objectionable is, 
if a witness has identified an accused person, for the police to 
try and corroborate the evidence of that witness by showing him 
or her 2 photograph of the actual person whom they have already 
identified; but there is no suggestion in this case that anything 
of that kind has been done. 

The Court of Criminal Appeal accepted the view that the 
Witnesses were shown no photographs after the appellant had been 
arrested; that, in the circumstances, the summing up of Mr. Justice 
Avory accurately and sufficiently stated the law, and that there 
was no obligation upon the judge to warn the jury that the 
evidence of the identifying witnesses was less valuable than it 
would otherwise have been by reason of their having at an ante- 
cedent date picked out the appellant’s photograph from among 
those of other persons. They accordingly dismissed the appellant’s 
appeal. 

In view of this decision, the question of whether or not it i> 
necessary or expedient for a judge to direct a jury that the evidence 
of identifying witnesses who have seen photographs of the accused 
person is entitled to less weight than it would have been had they 
not seen such photographs, must be taken to depend upon the 
circumstances of each particular case; but the fact that the value 
of the evidence of an identifying witness is to some extent impaired 
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by -his having previously seen a photograph of thé accused person 
has on more than one occasion been judicially recognised. 
Thus, in Rex v. Walter William Chadwick, Frederick Mathews, 
end Harry Jobnson, [1917] 12 Cr. App. Rep. 247 (a case materially 
different upon the facts from Hinds’ case), the prosecutor, shortly 
before being asked to attend an identification parade at which 
the appellants were present, was shown photographs of the appel- 
lants which were mounted on a different form of card from that 
upon which other photographs which “were simultaneously 


` submitted to the prosecutor were exhibited. The Court of Criminal 


-Appeal quashed the conviction, Lord Reading remarking, at p. 


249, that it could not be said that the evidence of identification 
was as satisfactory as if the prosecutor had “identified the men 
without having seen the photographs, or photographs of this par- 
ticular kind.” - 

The impropriety of showing photographs of a person who is 
about to be put.up for identification to persons who are to be invited 


to attend the identification parade was further emphasised in the 


case of Rex v. Willem Goss, [1923] 17 Cr. App. Rep. 196 ‘in 


_ which Lord Hewart remarked, at p. 197, that there no doubt were 


“circumstances in which the police of necessity make use of 
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photographs beforehand to see whether important witnesses can 
identify an accused person whom they are going to see is to pursue 
a course which is not a proper one.” 

Again, in the case of Rex v. Thomas Dwyer and Allen 
Ferguson, 132 L. T. Rep. 351; [1925] 2 K. B. 799 Lord Hewarc 
remarked (remarks which in Hinds’ case were treated as obiter) - 
that where a person has been shown photographs by the police 
“no matter with what care, it is quite evident that afterwards the 
witness who has so acted in relation to a photograph is not a use- 
ful witness for the purpose of identification, or at any rate the 
evidence of that witness for the purpose of identification is to be 
taken subject to this, that he has previously seen a photograph.” 

On the other hand, the courts have frequently intimated 
that where no arrest has been made and the police are in doubt 
as to who is the real culprit there is no impropriety in making use 
of photographs with a view to discovering who should be arrested. 
Thus in the case of Rex v. Arthur Palmer, [1914] 10 Cr. App. Rep. 
77 the appellant had been convicted of ing a porter’s barrow 
and sentenced to five years’ penal servitude. The porter in question 
had been asked by a man to take a message, and upon returning 


from his errand he found his barrow had been stolen. He went 
to the police station and gave a description of the man who had - 


asked him to take the message. The same evening he was shown 
about fourteen photographs. He identified one as being a portrait 
of the chief. With the help of the photograph the police arrested 
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the man who was without hesitation identified from among several 
other men by the porter. The trial judge gave it as his opinion 
that the identification by means of a photograph was unsatisfac- 
tory. The Court of Criminal Appeal, however, thought there 
was nothing objectionable in the manner in which the police had 
made use of the photograph, and dismissed the appellant’s appli- 
cation for leave to appeal against his conviction. The fact that 
_ the police may legitimately make use of photographs for the purpose 
of discovering who should be arrested for a crime that has been 
committed was further emphasised in the cases of Rex v. David: 
Melaney, [1924] 18 Cr. App. Rep. 2 and in Rex v. Dwyer and 
Ferguson (sup.). i 

The court has on at least one occasion declined to formulate 
anything in the nature of a set of rules defining the limits within 
which there is no objection to the police making use of photo- 
graphs, and in such circumstances any attempt at drawing cate- | 
gorical conclusions from the decided cases is to tread a slippery 
path. The decisions do, however, seem to justify the following. 
opinion: 

(a) Where a crime has been committed and the police are 
in doubt as to whom to arrest there is no objection in thè police 
showing photographs to persons who may be able to assist the 
police in deciding whom to arrest. 

(b) Where photographs have been shown in the circum- 
stances and for the purpose indicated in (a) there is no objection, 
after an arrest has been made, to the person who saw the photo- 
graphs attending an identification parade at which the arrested 
person is present. 


(c) Whether or not in the circumstances indicated in (b) 
the judge should warn the jury that the evidence of the identify - 
ing witness is of less value than it would have been had he not 
seen photographs of the accused person must depend upon the 
facts of each particular case. 

(d) Except in the circumstances and for the purpose indi- 
cated in (a), it is objectionable for the police to show photographs 
to persons who are to be asked to attend an identification parade 
at which the arrested person will be present. 


(e) Where a witness has- identified an accused person it is . 
objectionable for the police to try and corroborate the evidente 
of that witness by showing him a photograph of the person he has 
already identified.—The Law Times. 
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MEANING OF “CO-SHARER” 
(By Strat PRASAD, ADVOCATE, AGRA) 


The Full Bench ruling in Nersingh Narain v. Rem Chander 
Pandey, 1932 A. L. J. 719, decides that a person who has pur- 
chased a share in a village can maintain a suit for pre-emption 
against a stranger who has subsequently purchased another share, 
although twelve months from the date of the registration of the 
plaintiff’s deed of purchase have not expired and he himself is 
still liable to be pre-empted by other co-sharers. 


The whole decision turns upon the interpretation of S. 19 
of the 'Agra Preemption Act. 

The Hon’ble Judges held that all that was required of-a plaint- 
iff was that he should have a subsisting right at the date of the 
decree, and “subsisting right” was interpreted to mean a right 
which was existing and was not lost. Thus their lordships came 
to the conclusion that a right which was liable to be defeated 
may still be a subsisting right so long as it was not defeated. 


It was contended that the Act required a defendant to have 
acquired an indefeasible title before he could defeat a suit for 
pre-emption against him on the ground that he also was a 
cosharer and possessed an equal status with the plaintiff and that 
it would be anomalous if a plaintiff with a defeasible title could 
succeed and get a decree, whilst a defendant with such a title 
could not successfully defend a pre-emption suit. 

With regard. to this argument their lordships remarked 
that the fact that in the case of a defendant certain rules were 
_ necessary did not establish that ‘the same rules were 
necessary for the case of a plaintiff. In the end their lordships 
remarked that it was not their duty to reconcile any two appa- 
rently inconsistent sections of the law and therefore so to read 
them as to make them consistent. 

The law was quite clear, their lordships remarked, and the 
word “subsisting” could not be read as meaning “indefeasible”. 
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Reliance was also placed in the arguments on the case of 

Abdul Gafoor v. Ghulam Husain, 35 All. 296. With respect 
to that case their lordships remarked that it was decided with 
reference to the common law of the land and before the pass- 
ing of the Agra Pre-emption Act, when there existed no defini- 
tion of the word “cosharer”. After the passing of the Act, all 
that was to be done was to interpret the term “‘cosharer” as defined 
in the Act. Their lordships considered the definition of “‘cosharer” 
as given in the Act and came to the conclusion that to be a cosharer 
within the meaning of that definition it was not necessary that 
the cosharer should be of any particular standing, and that if a 
man made a purchase one day earlier than the day on which the 
sale which he proposed to pre-empt took place, he would be entitled 
to take the step as a cosharer. 


From the whole of the judgment it appears that their lord- 
ships felt themselves constrained to hold even a defeasible title- 
holder to be a cosharer although it created an anomaly. 

It also appears that some of the necessary points were not 
brought to the notice of their lordships. 


The definition of ‘cosharer’ as given in the Act is to be in- 
terpreted with reference to the context and the object of the 
enactment in which it finds place. The Agra Pre-emption Act 
was enacted to consolidate and amend the law relating to pre- 
emption.in the province of Agra. It is based on the customary 
law as prevailing in the Province. It amends the law in certain 
respects but wherever it does so it does make it clearly manifest. 

In 1929 A. L. J. R. p. 290 at p. 296 it was remarked:— 

It is clear that the Act was an Act intended to consolidate 
and amend the law. But it is also beyond doubt, that if the law 
was clearly established in one sense by a well known cursus curiae, 
we cannot conclude that there was any intention to alter the 
law unless that intention was clearly expressed. 

Then in the tame case at p. 302 we find the following 
remarks of hjs lordship Mr. Justice King: 

The next question is whether Section 19 defeats the right of 
the plaintiff to a decree. I think it clearly does. At the time 

' of passing the decree the plaintiff had no subsisting right of pre- 

emption because the purchaser had by that time acquired a pre- 
emmptive status or superior to that of the plaintiff. To my 
mind it is clear that Section 19 enacts the old rule that the plaint- 
iff cannot get a decree unless he shows a subsisting right of 
pre-emption at the date of the decree. I think the ression 
‘subsisting right of pre-emption’ must be understood ok sense 
in which it was understood before the passing of the Act. 

From this it clearly follows that the “right of pre-emption” 
and consequently the “persons having that right” are to be under- 
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stood in the same sense in which they were understood before the 
passing of the Act. 

“Right of pre-emption” is the right to exclude persons not 
entitled to enter the coparcenary body by one who is a member of 
the coparcenary body of the village. A man who is himself: liable 
to be turned out by reason of such a right being vested in another 
-person cannot be considered to possess the right of pre-emption. 


In fact the definition of “right of pre-emption” has been 
taken from the Full Bench case of Govind Dayal v. Inayat Ullah, 
7 All. 775, in which it was laid down that the right of pre-emp- 
tion is not a right of repurchase, either for the vendor or from the 
vendee, involving a new contract of sale; but it is simply a right 
of substitution, entitling the pre-emptor by reason of a legal 
iricident to which the ab itself was subject, to stand in the shoes 
of the vendee in respect of all the rights and obligations arising 
from the sale under which he has derived his title. 

The definition of ‘right of pre-emption’ as given in the Act 
fully adopts the above view in a condensed form. Every sale of 
a pre-emptional tenement is subject to the right of co-sharers to 
exclude the stranger-purchaser and compel him to return the 
property to any of the co-sharers who likes to prefer his claim 
to pre-empt it. This is the legal incident referred to above to 
which the sale to a stranger is subject. 

Whether a person taking such a sale can be held to be entitled 
to pre-empt another sale which may be made only a day after, 
his own sale is subject to the same legal incident to which the 
other sale is subject. Both thé sales are lacking in one and the 
same quality. The legal incident on which he bases his claim and 
comes to court to seek the relief is attached even to the sale in 
his own favour and has not been removed. He comes to court 
complaining of the breach of a rule, which rule he himself broke 
only -a day before. He bases his right of suit on a title which 
accrued with the breach of the very rule of the breach of which 
he complains and wants to seek a relief. It is inconceivable that the 
Law of Pre-emption intended to give a right to relief to such 
a person. : 

Section 21 recognises the principle that a man who breaks 
the rule is not entitled to any relief under the Act. If a mau 
entitled to pre-empt joins with himself a person not so entitled, 
he loses the right of pre-emption altogether. The provisions of 
this section are so very stringent that even an amendment of 
the plaint is not allowed in such cases on the ground that the 
` very fact of such joining is in itself sufficient to stop him from 
asserting his claim. Bbupel Singh v. Moben Singh, 19 All. 324 
and Umer Darax v. Sri Rem, 23 A. L. J. 198. 
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These remarks are very important to meet the argument that 
in cases contemplated by S. 21, the plaintiff wants to break the 
rule in the suit itself, whereas in the case contemplated by the 
Full Bench decision the breach had taken place one day earlier. 


The principle quoted above applies to the latter case with 
stronger force. The Preemption Act recognises the principle 
that a man who wants to put in a stranger loses his right of pre- 
emption. This must apply to the case of a person who enters 
the village co-parcenary by the breach of the rules of pre-emption 
and then claims the right of pre-emption by the very act of such 
entry. ~ 


The sale in his favour being subject to a legal incident, he is 
not an absolute proprietor so far as the enforcement of that very 
legal incident is concerned. In other words, he is not a co-sharer 
within the meaning of the law of pre-emption. ‘Whatever mean- 
ing and sense the word might impart in its ordinary phraseology 
or other enactments but in the Pre-emption Act it cannot be 
understood to mean a person who cannot resist a claim for pre- 
emption against himself or, in other words, who is himself subject 
to the same liability as he wants to impose on others. 

His title is certainly defective being hampered with the pre- 
emptive right of the co-sharers. 7 

There being this defect in his title, he is not an absolute 
proprietor free to deal with the property as he likes. Any aliena- 
tion made by him is voidable at the option of the pre-emptor 
when he has paid the price adjudged by the Court (S. 24 of the 
Act). If he makes a simple mortgage of the property, the mort- 
gagee cannot enforce it against the property in the hands of the 
pre-eroptor. 32 All. p. 45. If he sells it to another stranger, 
such stranger will have to yield and deliver it up to the pre- 
emptor for the original price. 35 All. 385. 


These are the necessary corollaries of the definition of ‘the 
right of pre-emption’. 

The result of all this is that the purchaser of a pre-emptional 
tenement does not acquire the right of free disposition of the 
property or the right of its possession unlimited in duration, the 
two most necessary elements or incidents of “property” or “pro- 
prietorship”. 

A man possessing such rights cannot be called a proprietor 
for the purposes of the law which imposes on him the liability of 
being divested by virtue of a right in another person. 

“In fact a decree in a pre-emption suit directs the delivery of 
possession to the pre-emptor and not the execution of a convey- 
ance by the purchaser to the pre-emptor decree-holder. Had he 
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been recognised as a proprietor by the law of pre-emption he would 
have certainly been required to execute a conveyance. In the 
case of a person claiming under a prior contract of sale against a 
subsequent vendee the decree does direct the execution of a con- 
veyance. This distinction between the two decrees is very sug- 
gestive. 

All this clearly shows that the law of pre-emption does not 


recognise the purchaser as a person in whom the property has 
vested for the purposes of that law. 


And so the question reduces itself into this:—In what sense 
did the framers of the law use the word ‘proprietor’ in the definition 
of ‘co-sharer’ as given in the Act. Did they mean to use it in 
the loose sense and meant to include any person who might have 
purchased some property or did they mean a proprietor with a 
firm title, unhampered at least by a right of pre-emption? 

In determining this it must also be remembered that the word 
has been used in the law of pre-emption, the very object of which is 
the exclusion of the strangers. 


It is inconceivable that such a law meant to give a right of 
preferential purchase to those whom it meant to deprive of the 
very right of purchase. 

In construing the words used in a definition the subject and 
the context are the two principal elements to be kept in view. 
In fact S. 4 of the Act begins with this condition and subjects 
the construction to the context or the subject. 


If we keep the subject of the enactment in view, it becomes 
clear that the word proprietor used in the definition of “co-sharer” 
has not been used in a loose sense but in the sense of a firm 
proprietor, 2 proprietor whose title is not to be defeated by the 
provisions of the very enactment, a proprietor whose title has not 
accrued by the breach of the provisions of the Act and whom 
the Act makes liable to be turned out, of course within a certain 
time, 


The law of pre-emption does not recognise a title in him, 
he does not sell the property to pre-emptor nor is he entitled to 
impose any terms of his own or to get a price of his own choice. 
He is to deliver up the property as he got it unimpaired by any 
encumbrance created by him or any damage done by him. All 
this means that he is only allowed to possess the property for a 
short time and enjoy the usufruct and that the law of pre- 
emption does not recognise him as a proprietor. The most essen- 
tial rights of free dealing and free use of the property are lacking 
in him. 

Then we find a word ‘purchaser’ defined in the Act. The 
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Act makes a distinction between a ‘purchaser’ and a ‘co-sharer’. 

Section 20 of the Act uses the word ‘purchaser’ and stamps 
him with that title at least upto the date of a pre-emption suit 
which may be the last day of limitation. 


Besides the anomaly of requiring more qualifications in a 
defendant than in a plaintiff, many other anomalies will be 
created if 2 purchaser liable to be pre-empted were himself to be 
given a right to pre-empt. Some of them are noted below. 


A purchases two properties, one on June 1, 1933 for Rs.1,000 
and another on June 2, 1933 for Rs. 100 in the same Khewat. 
B, a proprietor in the same Khewat, files a suit for pre-emption on 
June 3, 1933, in respect of the second sale, and the case is ready 
for judgment within six months of the institution. 

The suit must be decreed because the defendant has not 
acquired an indefeasible interest in the Mahal (S. 20 of the Act 
and 4 A. L. J. R. 351 on which the rule is based). 


But it must be dismissed under S. 10 of the Act because the 
sale sought to be pre-empted is in favour of a person having an 
equal right of pre-emption by virtue of the purchase of June 1, 
1933 (according to the recent Full Bench ruling). 

Suppose in the said illustration the first sale is made to A 
and the second sale to B, and C, a co-sharer in the Khewat files 
a suit nearly a month after the date of sale. Hearing of the 
intended suit, B transfers the property to A one day before the 
suit is filed. 

The suit must be dismissed under the first portion of S. 20, 
because the transfer is made, before the institution of the suit, 
to a person having an equal right of pre-emption (according to 
the Full Bench case). Here A is a defendant and has not 
acquired an indefeasible interest, still he must succeed. If A had 
made the two purchases directly in his own name he would have 
had no defence under S. 20 of the Act. 


A careful comparison and consideration of the two portions 
of S. 20 will show that only an indefeasible interest holder was 
meant to possess a right of pre-emption, otherwise the incon- 
sistency in the two positions of the same section is apparent. 


Then take another case:— - 


A, B, C and D purchase a property in Khewat No. 1 on June 1, 
1933. E purchases another share in the same Khewat on June 2, 
1933. 

F, a co-sharer in the same Khewat, files a suit for pre-emption 
on June 4, 1933. A second suit is filed by A, B, C and D on the 
same day. These persons will get 4|5 while F will get only 115 
(S. 13 of the Act). 
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All these suits are decided within a year of the dates on which 
the sales take place. Then H institutes a suit for pre-emption 
against A, B, C and D in respect of the sale which they took and 
in respect of the share which they acquired by pre-emption. 

In respect of the latter property the question arises whether 
a suit lies, but a recent case of Kundan Lal v. Amar Singh, 25 
A. L. J. 739, decides that he has such right. (As to this case see 
notes in my commentary on the Agra Pre-emption Act under 
Section 13). l 

If it be held that no suit for pre-emption lies in respect of 
this property, then the whole suit fails. Otherwise H gets the 
property purchased by A, B, C and D and 4\5 of the property 
purchased by E. In ordinary circumstances F would have got 
half and H the other half only. 


Then take another case:— 


A purchases a share in Khewat No. 1 on June 1, 1933. B 
sells his share in the same Khewat to C, his cousin and a co-sharer 
in Khewat No. 2 on June 2, 1933. A files a suit for pre-emption 
on June 6. The suit must be decreed. It must also be decreed 
even if C files a suit to preempt the sale in favour of A, but this 
suit comes up for hearing some time after the suit of A. The suit 
of A being once decreed the question of res judicata and other 
questions might come in the way of C and his suit might fail. 


All this is to be found in the Act itself and if the words and 
terms in the Act are to be construed according to the subject of 
the Act and its context, I think the word ‘Proprietor’ used in the 
Act should be construed to mean a proprietor whose title to the 
property is not liable to be defeated by a suit for pre-emption. 


Before the passing of the Act the word had received an 
authoritative pronouncement in two cases, Nabiban Bibi v. 
Kaulesbwar Rai, 4 A. L. J. 351 and Abdul Ghefur v. Ghulam 
Husain, 11 A. L. J. 297. 

As said above the word should be considered to have been 
used in the same sense in the Act unless a contrary intention is 


expressed. Of such contrary intention there is no trace through- 
out the Act. Rather the case is the reverse. 
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SNAIL IN THE BOTTLE 
THe Scope oF MCALISTER’s CASE 


In the case of McAlister (Donoghue) v. Stevenson, 147 L. T. 
Rep. 281; [1932] A. C. 562, an appeal from the Court of Session, 
the House of Lords held by a majority of three (Lords Atkin, 
Thankerton and Macmillan) to two (Lords Buckmaster and 
Tomlin) that both by Scots and English law the manufacturer of an 
article of food, medicine, or the like, sold by him to a distributor 
in circumstances that prevent the distributor or the ultimate pur- 
chaser or consumer from discovering by inspection any defect, is 
under a legal duty to the ultimate purchaser or consumer to take 
reasonable care that the article is free from defect calculated to 
cause injury to health. 


The facts were simple, and the ratio decidendi was clear. ‘The 
defendants manufactured ginger beer, which was launched on 
the retail market in very dark bottles, each bearing the manu- 
facturer’s label, and each provided with a metal clasp, not intend- 
ed to be, nor in fact, removed till the bottle passed into the 
hands of the consumer. The plaintiff alleged that she had drunk 
part of the contents of one of these bottles bought for her by a 
friend from a retailed dealer and that she had suffered injury by 
reason of the fact that it contained the decomposed remains of a 
snail, She had probably, in the circumstances no remedy against 
the retailer, and she sued the manufacturers for damages on the 
ground of negligence. The Court of Session, following its decisions 
in the cases of Mullen v. Barr and Co., [1929] S. C. 562, where the 
facts were identical except that the intruder in the ginger beer 
bottle was a mouse instead of a snail, held that the action would not 
lie. The House of Lords, as already stated, took the opposite view. 
Each of the Law Lords constituting the majority made the actual 
ground of decision clear. 


“A manufacturer of products,” said Lord Atkin at p. 599 of 
[1932] A.C., “which he sells in such a form as to show that he 
intends th-m to reach the ultimate consumer in the form in which 
they left him, with no reasonable possibility of intermediate exa- 
mination, and with the knowledge that the absence of reasonable 
care in the preparation or putting up of the products will result in 
an injury to the consumer’s life or property, owes a duty to the 
consumer to take that reasonable care.” 


“The manufacturer,” said Lord Thankerton, “in placing the 
article on the market, has intentionally so excluded interference 
with, or examination of, the article by any intermediate handler 
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of the goods between himself and the consumer that he has brought 
himself into direct relationship with the consumer, with the result 
that the consumer is entitled to rely on the exercise of diligence by 
the manufacturer to secure that the article shall not be harmful 


to the consumer.” 


“Where the manufacturer,” said Lord Macmillan, “has 
specifically in view the use of his products by the consumer, and 
where the retailer is a mere vehicle of transmission of the products 
to the consumer, and by the nature of the products is precluded 
from inspecting or interfering with them in any way, she manu- 
facturer owes a duty of reasonable care in the preparation of the 
products to the consumer himself.” 

But Lord Atkin, although, in an earlier portion of his judg- 
ment [p. 584 of (1932) A. C.] he had pointed out “the danger 
of stating propositions of law in wider terms than is necessary” 
and had insisted that, “in considering reported cases if the law of 
torts, the actual decision alone should carry authority, proper 
weight, of course, being given to the dicta of the judges,” himself 
made use of language, that has already been judicially challenged 
as too wide. 

After asking the lawyer’s question: “Who is my neighbour?” 
he replied that the answer must be: “Persons so closely and directly 
affected by my act that I ought reasonably to have them in contem- 
plation when I am directing my mind to the acts or omissions 
which are called in question.” 

In Farr v. Butters Brothers and Co., Limited, 147 L. T. Rep. 
427; [1932] 2 K. B. 613 Lord Justice Scrutton observed that this 
dictum did not represent the real ground of the decision in 
McAlister (or Donoghue) v. Stevenson, and “distinguished” that 
case from the facts before him, which were, indeed, entirely differ- 
‘ent. In Farr’s case there was a contract for the supply of a crane 
by the manufacturers to a firm of builders. The crane was to be 
delivered to the builders in parts, which were to be put together by - 
them. The plaintiff’s husband, an experienced crane erector in the 
builder’s employment, had noticed, and had marked with chalk as 
requiring correction, certain cog-wheels that did not appear to fit 
properly into each other. Without waiting, however, till the remedy 
had been applied, he began to wark the crane and was killed by the 
fall of part of the machinery through the very defect that he had 
noted. The Court of Appeal held that the manufacturers were 
not liable, and that there was a breach in the chain of causation 
which excluded the application of McAlister’s case to the circums- 
tances. But Lord Justice Greer expressed the view, [1932] 2 K. B. 
at p. 619 that McAlister’s case “may carry a decision in favour of 
a workman where the manufacturer has put a machine on the 
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market, with the knowledge it is going to be used by a workman, 
a machine defective in construction in a way that no reasonable 
examination can be expected to discover,” and an American decision 
—McPherson v. Bucik Motor Company, [1916] 217 N. Y. 382— 
cited with approval in McAlister’s case, shows that the material 
for a ruling to this effect is already in existence. There, the pur- 
chaser of a motor car from a retailer was injured by a defect in its 
construction. The manufacturer was held lable. Mr. Justice 
Cardozo, in giving judgment, expressed himself thus (217 N. Y. 
at 385): 

“If the nature of a thing is such that it is reasonably certain 
to place life or limb in peril when negligently made, it is then a 
thing of danger. Its nature gives warning of the consequences 
to be expected. If to the element of danger there be added knowl- 
edge that the thing will be used by persons other than the purchaser, 
and used without new tests, then, irrespective of contract, the 
manufacturer of this thing of danger is under a duty to make it 
carefully.” 

The learned judge concluded by remarking that the law 
was not so “inconsequent” as to protect the retail dealer, the only ` 
person who would probably never use the car, and leave the pur- 
chaser unprotected against the manufacturer’s negligence. 

This new view of the law may be correct. But it certainly 
seems to open up, before manufacturers of motor cars and machin- 
ery generally, a vista of extenstve and rather harassing litigation. 
—The Law Times. 
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MIDDLE TEMPLE MOOT 


His Honour Judge Dumas presided at the moot held in the 
Middle ‘Temple Hall, on Nov. 16, at which the other Benchers 
present were: Sir Robert Wallace, K.C., Mr. Butler Aspinall, K.C., 
Mr. Heber Hart, K.C., Mr. Bruce Williamson, Mr. Stuart Bevan, 
K.C., Sir H. Curtis Bennett, K.C., Mr. W. E. Vernon, and Mr. J. 
Scholefield, K.C. 

The case for argument as before the House of Lords was as 
follows: 

A, a Mohammedan, domiciled in India, married in that 
country B, a Mahommedan lady, according to the rites of their 
religion. They mutually expressed the intention of treating the 
marriage as monogamous, although by the law of his domicile A 
was entitled to take unto himself four wives simultaneously. By ` 
- the union there was one child, X, a son, who according to the law 

of A’s domicile, was his legitimate child. 

A and B separated, and A settled and became domiciled in 
England. He prospered exceedingly and married C, an English- 
woman, at a registry office in England, B being still living in 
India with X. The marriage with C was without issue. 

A died in 1932, domiciled in England, intestate, leaving 
personal property of the value of £50,000. 

In an administration action C claimed a grant of letters of 
administration (jointly with a trust corporation) as the lawful 
widow of A. B claimed a similar grant as the lawful widow, 
alternatively she claimed a grant as the guardian of X, a minor. 

The court held that the first union was a polygamous marriage 
and therefore invalid, and that neither B nor X was entitled to 
share in the estate, and granted C letters of administration as — 
prayed as the lawful widow. 

B having appealed unsuccessfully to’ the Court of Appeal, 
appeals to the House of Lords. 

There appeared for the appellant, Mr. G. Avgherinos and Mr. 
“S. M. Krusin; for the respondent Mr. A. E. C. Prescott and Mr. 
P. H. T. Rogers. 

Mr. Avgherinos submitted that the decision in the courts below 
was erroneous on both grounds, because it was not a polygamous 
marriage, and even if it was for the purposes of a matrimonial suit 
it was not so for succession purposes, and, therefore, B was en- 
titled to a grant. If there was a monogamous intention it was a 
marriage within the meaning in English law, notwithstanding that 
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by the lex loci polygamous marriage is possible. He referred to 
Warrender v. Warrender, [1835] 2 CI. & Fin. 488, Rex v. Ham- 
mersmith Stiperintendent; Ex parte Mir Anweruddin, 115 L. T. 
Rep. 882; [1917] I. K. B. 634, Chetti v. Chetti, 99 L. T. Rep. 885; 
[1909] P. 67. : 


If a man expressly contracted with 2 woman not to marry any 
other woman it fulfilled the requirements of a marriage in Engli 
law. He referred to observations of Lord Penzance in Hyde v. 
Hyde and Woodmansee [1866] 14 L. T. Rep. 188 L. Rep. I. P. 
& D. 130, where he defined marriage as the voluntary union of 
one man with one wo!nan to the exclusion of all others: Re Bethel, 
[1888] 58 L. T. Rep. 674; 38 Ch. Div. 220; and Nachimson v. 
Nachimson, 143 L. T. Rep. 254; C. A. [1930] P. 217. 


Mr. Krusin submitted on the. second point that there was no 
ground for holding the marriage invalid for the purposes of 
administration on intestacy. In Hyde v. Hyde, Lord Penzance 
expressly limited his decision to the matrimonial ‘jurisdiction. 
There was every difference between refusing to enforce a Mahom- 
medan law and refusing to confer an English right. He referred. 
to Re Goodmen’s Trusts, [1880] 43 L. T. Rep. 14; 14 Ch. Div. 
619; [1881] 44 L. T. Rep. 527; 17 Ch. Diy. 266, C. A. 


Mr. Prescott, for the respondent, said that the view of the 
Court of Appeal in Nachimson v. Nachimson had been erroneously 
construed by the appellant. The intention of the parties could 
_not derogate from the binding force of the lex loci as to polygamy. 

Mr. Rogers referred to Dicey on the question of the principle 
to be applied in private international law, to Brinkley v. Attorney- 
General, [1890] 62 L. T. Rep. 911; 15 Prob. Div. 76, and the 
relevant section of the Administration of Estates Act 1925. 

Judge Dumas, in giving his decision, said that if A had been 
charged with bigamy he might have successfully pleaded that a 
polygamous marriage was not a marriage at all in English law. 
Supposing A had become a peer, would the Committee of Privileges 
have held that X was entitled to succeed him because he wasa 
child of that kind of marriage? He thought that they would have 
said that the child must be born of a marriage which the English 
law would have recognised and not one of a nature essentially and... 
potentially polygamous. The decision of the courts below that 
A’s marriage in India was polygamous was, in his view, right. 
Administration must be according to the law of the deceased’s 
domicile, ie., English law. He could not conceive -grounds on 
which B and X could be held to share in the estate. The appeal 
failed.The Lew Times. 


of 


ALLAHABAD LAW JOURNAL 





[1933] NovEMBER 17, 1933 NuMBER 8 
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THE Ismani Law oF Wurs—This is a small monograph, 
covering in all 94 pages, published by the Oxford University Press 
for the University of Bombay. It gives in the original Arabic the 
‘Chapter on Wills’ from the second volume of Da’aim-ul-Islam 
by Qazi Noman (Qadi Nu’man) who has been referred to as “The 
Abu Hanifa of the Shia’, and who died on March 27, 974 A.C. 


The monograph contains a brief note on this most illustrious 
of Ismaili authors and his works of which 22 are said to be pre- 
served and an equal number totally lost, and the sources a 
which the Qazi had compiled the same. The chapter on Wills is 
divided into two Parts. Part A, dealing with the ‘Injunction to 
make Wills’, is mostly of religious or theological interest. Part B, 
which deals with what may be called the Law of Wills, consists of 
35 sections (10—44). The English translation, so far as we have 
been able to examine, is accurate though literal and consequently 
obscure at some places. The publication is due to the labours of 
Mr. Asaf A. A. Fyzee, M.A. (Cantab), B.A., LL. B. (Bombay), 
Barrister-at-Law, who has given an excellent summary of the “Law 
of Wills’. Perhaps the aie new matter oe to light by this 
publication is that contained in SS. 17-18 which may prove an 
important rule of construction should occasion arise to interpret 
the words ‘Juz’ and ‘Sahm’ which are shown to mean ‘tenth part’ 
and ‘sixth part’ respectively. Ordinarily so far the words are 
supposed to mean ‘portion’. If a man were to make a will that 
i/3rd. of his assets should go to certain charities after giving a 
‘juz’ to A and a ‘sahm’ to B, the bequest in favour of A and B 
would have been void for uncertainty but in the light thrown 
upon these terms, A and B may get a tenth and 2 sixth part res- 
pectively. It is however not clear whether these fractions would 
be of the entire assets or of the bequeathed third only. In the’ 
former case the charities named would have got 6|90 while in the 
latter case they would receive 22|90. 


It is not often that we come across a publication on Hindu 
or Mohammedan Law compiled from original sources and we 
heartily welcome the publication. Although it adds little to our 
knowledge of law of wills relating to the well-known Ismaili sect 
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which in this branch we find is the same as the law relating to the 
Shias, it is useful to have an original work accurately translated 
and ably edited. The get-up is excellent and in stiff paper cover. 
The price is Rs.5. 


ALLAHABAD HicH Court MuNsiFsHIe EXAMINATION PAPERS, 
(1925 to 1930) with answers, by Anand Swarup, B.A., 
LL.B., Pleader, Judge’s Court, Allahabad. Price: Rs.3|8|-. 


This is a handy and neatly got up book containing question 
KEF with answers set at the Munsifship examination of the 
bad High Court from 1925 to 1930. We had occasion 
to examine some of the answers given by the author and we find 
them bricf and precise. Candidates appearing for the Munsifship 
examination will find it immensely useful and we would recom- 
mend it to them. Not long ago we had occasion to review the 
book brought out by the same author on ‘Court Fees Act’ and we 
are glad to note that he has successfully maintained the same 
standard in this work. We congratulate him on his effort. 
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LECTURES ON Contracts, Part I, by T. S. Venkatesa Iyer, M.A., 
M.L., Lecturer, Law College, University of 


In seventeen lectures covering 236 pages the author has ex- 
pounded the Law of Contracts in a clear, logical and simple anner. 
ae the Indian Act of 1872 does not profess to be a complece Code 

with the law relating to Contracts, a knowledge of the 
anes Law on this subject is essential Wherever tke Indian 
Law differs from the English Law the points of differenre have 
been brought out with precision; and this feature of :Fe book 
makes it extremely useful to students of the Indian Law of Con- 
tract. In order to add to the usefulness of the book an ex- 
cellent commentary on the Indian Contract Act has beer added. 
This commentary, we take it, will be continued in Part E of the 
book and further commentaries on the Sale of Goods Act and 
Partnership Act are promised. A novel feature of the book is 
the appendix containing extracts from select leading Engh cases. 
We can confidently recommend this book to law stucents and 
members of the legal profession. The printing is nea- and the 
paper is of good quality. 
THe Law oF PARTNERSHIP IN BririsH Inpa, by S. M. Lahiri 

Published by the Eastern Law House. 

This is an exhaustive commentary on the Indian Parmership 
Act (IX of 1932). As the Indian Act is based mainly on the 
analogous English Act of 1890, the author has naturally drawn 
upon the English decisions for the purpose of interpreting the 
Indian Act. The decisions under the Indian Contract Æc which 
are still good law have also been noticed. The commenter; under 
each Section has been divided into a number of head=nzgs, and 
the points indicated by the headings have been discussed carefully. 
The case-law has been analysed with skill and the treacment of 
the subject is exceedingly clear. A number of useful aspendices 
have been printed. Appendix ‘A’ deals with Civil Procedure Code 
OR. XXX (suits by or against firms). In Appendix ‘B’ Dr. 21, 
Rules 49 and 50 of the Civil Procedure Code are discuss=c. Ap- 
pendix ‘C’ deals with Insolvency of Firms and Partners. Appen- 
dices D’ and ‘F’ give Model Pleadings and Articles of Partnership 
respectively. Appendix ‘FP reproduces the English Partnership 
Act, 1890. There is also a useful table giving the Se=tons of 
the English Partnership Act, 1890 and Indian Contract Act, 
(Chapter XI) which correspond to the Sections of tke Indian 
Partnership Act of 1932. This book will no doubt be ct great 
use to the legal profession. 


; 
r 


64 


HANDBOOK OF MAHOMEDAN Law, by M. D. Manek. Pages 162. 
Price Rs. 2|8. l 

- This little book discusses the Principles of Mahommedan Law 
in a clear and succinct manner with such references to the histo- 
rical material as are necessary for the exposition of the legal con- 
ceptions iar to Mohammedan Law. Appendix ‘A’ gives a 
useful table of statutes directing and regulating application of 
Mahommedan Law. Appendix ‘B’ gives the text of the Mussal- © 
man Wagqf Validating Act, 1913, The book is primarily intended 
for students but for purposes of quick reference the book will 
also be of use to the busy practitioner. 


A. HANDBOOK OF THE LAW RELATING TO THE Press IN Inpa, 
by G. K. Roy. Third Edition. Published by the Eastern 
Law House, Calcutta. Price Rs. 3. 


This is an extremely useful publication containing in a col- 
lected form the enactments relating to the press in India. Short 
notes have been added to each Act, and the reports of the select 
‘Committees’ have also been printed. The Acts dealt with are 
the Press and Registration of Books Act (XXV of 1867); the 
Press Law Repealing and Amending Act XIV of 1922; the Indian 
Press (Emergency Powers) Act XXIII of 1931; the Official Secrets 
Act XIX of 1923; the Indian States (Protection against Disaffec- 
tion) Act of 1922; the Foreign Relations Act XI of 1932. The 
rules issued by the Government of India and the Local Government 
under the above-mentioned enactments are also printed. 


INDIAN REGISTRATION Acr, by K. K. Vaidya. Second Edition. 
Price Rs. 3|8. 


This is a handy and accurate book on the Law of Registration. 
The presentation of the subject is clear and concise, and the case- 
law has been summarised with care. The book is mainly intended 
for the students but we have no doubt that it will prove of use to 
the lawyer. Extracts from the Transfer of Property Act, the 
‘Indian Trust Act and the Dekkan Agriculturists’ Relief Act re- 
lating to Registration are given in separate appendices at the end 
of the book. A valuable feature of the book is that the registra- 
tion fee tables of all the principal Provinces in British India have 
been added in the appendices. 


INDIAN JUDGES—BIOGRAPHICAL AND CRITICAL SKETCHES WITH 
PORTRAITS. Foreword by the Hon. Sir Brojendra Mitter. 
Published by G. A. Natesan & Co., Madras. Price Rs. 3. 


This is an admirable collection of sketches of famous Indian 
judges during the last half a century. Apart from being a record 
of the activities and achievements of individual judges, the book 
as a whole helps one to understand the great part which Indian 


65 


judges played in the evolution of Hindu and Mohammedan law 
and the learning they displayed in unearthing original sources. 
The sketches make a very interesting and instructive reading. 


PROSECUTION IN Farse Cases, by Rai Prasanna Narayan Chaudhri 
Bahadur. First Edition. Published by M. C. Sarkar & Sons, 
Calcutta. 


The law relating to prosecution in false cases is embodied in 
Secs. 182 and 211 of the Indian Penal Code; and Part I of this 
book covering 92 pages contains an exhaustive and critical commen- 
tary on those Sections. Part II covering 233 pages deals with the 
procedure for bringing the offender to justice when a false in- 
formation has been given or a false charge has been made by him; 
and this part is divided into the following broad topics, (1) the 
jurisdiction to initiate proceedings, (2) the mode of initiating it, 
(3) the inquiry to be made before a complaint is lodged, (4) 
cognizance of cases under Sec. 211 on police reports and the pro- 
cedure of the Court taking co ce, (6) trial of the offence, 
(7) appeals and revisions. e treatment of the subject is on 
a logical basis and the author has displayed critical faculties of 
a high order in the discussion of the case-law. The book will 
prove to be an invaluable aid to those who want to get a grasp 
of the salient features of this branch of the law. 


PRINCIPLES OF THE Law oF PARTNERSHOP, by Manohar Lal 
Sachdeva. Pages 186. Price Rs. 4. 


This is a systematic study of the Law of Partnership with 

ial reference to the Indian Partnership Act IX of 1932. The 
book is clearly and simply written and is not over-burdened with 
case-law. ‘The Sections of the Partnership Act have been indicated 
within brackets throughout the discussion in the book. Not only 
the lawyer but the student and the business man will find the book 
very handy and convenient. 


THe Law or MERCANTILE & LEGAL ARBITRATION IN INDL, by 
Rai Bahadur Diwan Chand Obhrai. 


This treatise on the law of mercantile and legal arbitration in 
India takes the shape of an exhaustive and critical commentary on 
the statutory provisions contained in the Indian Arbitration Act, 
1889 and Civil o Code, 1908, Schedule II. With regard 
to the method ad the author we cannot do better than 
quote his own So ar plan adopted has been to follow most 
closely the language of the Sections in the ice tome which 
group together, in serial paragraphs, legal propositions and prin- 
ciples deducible, arranged under suitable headings and subhead- 

with distinctive catchwords printed boldly, following each 
a in alphabetical order, and drawing a pointed attention to 
the original authorities collected in the appended footnotes.” The 
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valuable subject-index at the end of the volume would be found 
to be a Ready-Referencer to the voluminous case-law referred to in 
the book. We have no doubt that the book will prove to be an 
indispensable addition to the library of the practising lawyer. The 
printing and get-up is excellent. 


CONFESSIONS, ACCOMPLICES, ZIMNIS AND DyrnG DECLARATIONS, 
by Chowdhry Shahnawaz. First Edition. Pages 396. Price 
Rs. 5. 


This is an extremely lucid and informative book on these allied 
and highly important branches of Criminal Law. The discussion 
is condensed and clear and all the mechanical aids which lead to 
the rapid discovery of the point to be studied have been incorpo- 
rated in the book. The Index seems to be have been carefully pre- 
pared. A special feature of the book is that the Public Servants 
Inquiries Act (XXVI of 1850) and the Rules regarding appeals 
aA representations against departmental orders of dismissal of 
Public Servants for corruption have also been incorporated in the 
form of Appendices at the end of the Part relating to accomplice 
evidence. The book will prove to be exceedingly useful to the 
Criminal lawyer, who will find it an invaluable aid in his daily 
practice. 

THe Law anp Doctrine oF Res Jupicata, by Dr. Nand Lal. 

Pages 266. Price Rs. 8. 


This is in substance a valuable commentary on Secs. 10, 11, 12, 
13, 14 and Or. 2, R. 2 of the Civil Procedure Code; and Sec. 403, 
Criminal Procedure Code. The case-law has been carefully analys- 
ed and arranged under appropriate headings. The introduction 
contains an admirable historical survey of the Law of Res Judicata. 
The book contains an excellent Index. We have read several 
portions of the book with great interest and are definitely of opi- 
nion that no practising lawyer can afford to be without this book. 


UNDERHILL’s Law or Torts, Trump Inpian Eprrion, by M. 
Krishnamachariar. Published by Butterworth & Co. (India). 
This is the third Indian edition of Underhill’s Law of Torts. 

The Law of Torts as administered in British India is essentially based 
on the common Law of England, and the publishers have rendered 
invaluable service to the legal profession by bringing out a new 
edition of this standard work. In this edition the arrangement of 
topics hitherto adopted has been retained. ‘The effect of all the 
statutory enactments which have come into force since the last 
edition have been carefully noted in proper places and the case- 
law both Indian and English has been brought up to date. The 
book is well known to the legal profession and we have no doubt 
that this third edition will soon find a place in the library of every 
lawyer. 


HIGH COURT NOTIFICATION 
No. 5546|167-2 (20) * 
ENGLISH (Crv) DEPARTMENT- 
Dated Allababad, November 3, 1932 

System known as editing of paper books in First Appeals 

Tx following amendments are made in the Rules of Court 
of January 18, 1898 and shall have effect from November 1, 
1932. 

Nore.—These rules shall apply only to those cases in which 
the estimate for translating and printing issues on and from 
November 7, 1932. 

1. In Chapter V, page 25, insert the following as rule 1A:— 

“IA. Every appeal from an original decree shall, as soon as 
the record is received, be laid before an Editor of Paper Books to 
determine whether the array of parties as given in the memoran- 
dum of appeal is correct. If the counsel or parties do not accept 
his decision, the matter shall be laid before the Senior First Appeal 
Bench for orders.” 

2. In Chapter IX, 

(A) in rule 3, page 60, for the words— 

“No such application shall be entertained, unless it bears upon 
it an endorsement, signed by the Deputy Registrar, certifying that 
annas four have been deposited in postage stamps towards the cost 
of transmitting the copy estimat2 to the applicant.” 
substitute the folowing:— 

“No such application shall be entertained unless it bears upon 
it an endorsement, signed by the Deputy Registrar, that the fol- 
lowing have been paid:— 

(a) Postage stamps to cover the cost of transmitting the 
copy estimate to the applicant. 

(b) A sum of Rs.50|32 in abovelbelow cases as an initial 
deposit towards the cost of editing, counting, tran- 
scribing, translating and printing. 

Note.—Condition (b) does not apply to applications under 
rule 4. 

(B) in rule 12, page 64, insert the following under “Regis- ` 
tration and postage”’:— 

Editor’s fee:— 


+Pyblished in Government Gazette, dated Allahabad, November 5, 1932 


- Rs. 
In cases, the valuation of which is above Rs.10,000 . 30 
In other cases, ordinarily 16 


but this sum may be raised up to Rs.25 if specially ordered by the 
Senior First Appeal Bench. 

Note.—lIt shall be open to the Chief Justice to exempt any 
party from the payment of the editing fee. 


Preparation of precis . As‘laid do in 
rule 17 of apter 
IX-A”. 


(C) on page 61, insert as rule 7A:— - 

“7A. The Registrar shall be the final authority for determin- 
ing what-papers shall form part of the printed record. He shall 
be assisted in this matter by an Editor of Paper Books whose dutv 
it shall be to exclude from the record all evidence and documents 
(more particularly such documents as are merely formal) that are 
not relevant to the subject-matter of the appeal, and generally re- 
duce the bulk of the record as far as practicable, taking special 
care to avoid the duplication of documents and the unnecessary 
repetition of headings and other formal parts of documents. A 
type-written list of the evidence and documents excluded shall be 
kept in the record. 


It shall be open to a party aggrieved for by an order of the Re- 
gistrar excluding evidence to provide for the use of the Court at 
the time of hearing, after serving copies on the opposite party, 
typed copies of such excluded evidence or documents on which 
be relies. ‘The copies should be served on the opposite party and 
filed in Court within a week of the first appearance of the case in 
the weekly list; and it shall be open to the Court to receive them 
in evidence.” 


HIGH COURT NOTIFICATION 
ENGLIH (Giv) DEPARTMENT 
NOTIFICATION No. 896/44—18(1)* 
Dated Allahabad, February 16, 1933 


Tue following amendments are made in the General Rules 
(Civil) with the previous approval of the Local Government: 
(1) In Chapter IX, Rule 7, add the following new paragraph 
after the first paragraph: ` 
= “Where a party to a case applies that any record, book or 
register, set of books or registers, be sent for and in- 
age during the hearing of the case, the applicant 
on the application being granted, pay into court 
a court fee stamp of the value of one rupee for each 
such record, book or register or set of books or regis- 
ters. If for any reason, such record, book or register 
is not sent for inspection the applicant shall be 
entitled to a refund of the inspection fee paid under 
this clause, less one anna in a rupee, provided he 
applies for such refund within three months from 
e date of the order granting the application for 
inspection. The refund shall be made as directed 
ae he 1 of Rule 28 of Chapter XVII of these 
Rules.” 


(2) In Chapter XVII, Rule 27, line four, for the words 
“under Rule 25” substitute the following words:— 
“under rule 25 of this Chapter or paragraph 2 of rule 7 
of Chapter IX”. 


NOTIFICATION No. 103|44—11(3)* 
Dated Allahabad, February 24, 1933 

Tue following amendment is made in the General Rules 
(Civil) corrected up to January 31, 1926, with the previous ap- 
proval of the Local Government: 

In Chapter IV, Rule 15 as promulgated by correction slip 
No. 129, dated April 20, 1932, for the scale of clothing allowance 
prescribed for the “Third grade” in clause (b) substitute the 


following: 


Clothing Summer Winter 
_ Rs. Rs. 
Third Grade .. .. 14 . 22 


*Published in Government Gazette, dated Allahabed, March 4, 1933 


NOTIFICATION No. 1791|47-8 (4) * 
Dated AHababad, April 3, 1933 F 

Tue following amendment is made in the Rules of the Court 
of January 18, 1898, revised and corrected up to December 3, 
1931. 

In Chapter 21, after Rule 3, add the following new rule, as 
Rule 4, at page 130 of the Rules of the Court. 

“4. The following rules have been made by the Governor- 
General in Council under Sections 223 and 236 of the Indian Suc- 
cession Act (No. XXXIX of 1925), for issue of grants of probate 
and letters of administration to companies: 


1. In these rules— 7 
(a) “Share capital” includes stock; and 
(b) “Trust business” means the business of acting as trustee 
under will and settlements and as executor and ad- 
ministrator. 3 


2. The conditions to be satisfied by a company in order to 
- render it eligible for the grant of probate or letters of administra- 
tion under the Indian Succession Act, 1925, shall be the following, 
namely: 

1. The Company shall be cither— 

(a) a company formed and registered under the Indian 
Companies Act, 1913, or under the Indian Com- 
panies Act, 1866, or under any Act or Acts repealed 
thereby, or under the Indian Companies Act, 1882, 
or 

(b) a company constituted under the law of the United 
Kingdom of Great Britain and Northern Ireland or 
any part thereof, and having a place of business in 
British India. 

2. The company shall be a company empowered by its consti- 
tution to undertake trust business. , 

3. The company shall have a share capital for the time being 
subscribed of not less than— 


(a) Rs. 10 lakhs in the case of a company of the description 
specified in Sub-clause (a) of Clause (1), and 
(b) £100,000 in the case of a company of the description 
specified in Sub-clause (b) of Clause (1). 
of which at least one half shall have been paid up in cash. 
Provided that the Governor-General in Council may exempt 
any company from the operation of this clause. 
(Government of India, Home Department notification No. 
F. 349|32-Judicial, dated January 17, 1933)”. 


"Published in Government Garette, deted Allahabad, April 22, 1933 
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meant by Clause 10 was that, in the event of delay, the damages 
and the only damages were to be £20 a week, no less and no more. 
His Lordship pointed out that, except for the fact that the £20 
a week was called a penalty, which in the cases was far from con- 
clusive, it appeared to be an amount of compensation measured by 
the period of delay. 
‘I agree’, he said, that it is not a pre-estimate of actual damage. 
I think it must have been obvious to both parties that the actual” 
damage would be much more than £20 a week, but it was intended 
to go towards the damage and it was all that the sellers were pre- 
pared to pay. I find it impossible to believe that the sellers who 
were quoting for delivery at nine months without any liability, 
undertook delivery at 18 weeks, and in so doing, when they 
engaged to pay £20 a week, in fact made themselves liable to pay 
full compensation for all loss. 


This decision is clearly in accord with sound common sense, 
but its interest, from the legal point of view, lies in the fact that 
it illustrates the importance to be attached to the word “‘covenanted” 
in Lord Dunedin’s rule that the essence of liquidated damages is 
“2 genuine covenanted pre-estimate of damage.” 

On a first reading, Lord Tomlin’s statement in Widnes Foun- 
dry [1925] Limited v. Cellulose Acetate Silk Co., Lid. (supra), 
that “it was`not pre-estimate of actual damage” might appear to 
be inconsistent with Lord Dunedin’s rule above mentioned, but 
upon closer examination it will be seen that the £20 a week was 
not, in fact, a pre-estimate by the parties of the damage which was 
likely to result from a breach of the contract to deliver on the 
specified date—both parties were fully aware that the actual damage 
would considerably exceed that sum—but that it was an agreement 
by the parties that the £20 a week would be paid by the one and 
accepted by the other in full satisfaction of any claim to damages 
which might arise by reason of delay, or, in other words, it was a 
“genuine covenanted pre-estimate of damage,” and so rightly held 
to operate as an effective limitation of the damages recoverable, 
notwithstanding the use of the word “penalty.” 


The House of Lords expressly left open the interesting ques- 
tion whether, where a an a is plainly less in amount than the 
prospective damages, there is any legal objection to suing on it, or, 


in a suitable case, ignoring it and suing for damages.—T hbe Lew 
Journal. 


LAW LIBRARY 


CONTESTED DOCUMENTS AND FORGERIES, by F. Brewester 
(Published by The Book Company Ltd., Calcutta. Pages 533). 


This is unquestionably a standard work on the subject of 
Contested Documents and Forgeries, and will prove of great assis- 
tance to the legal profession. A great merit of the book is that it 
is written in simple language and the use of unnecessary technical 
terms has been avoided. The book is divided into twenty-one 
chapters. Chapters I and IV deal with ‘Handwriting Production 
and Development’ and the subject has been treated in a clear and 
interesting manner with the aid of excellent illustrations. Chapter 
V deals with ‘Indian Scripts’. Chapter VII contains well thought- 
out hints for detecting forgeries. Chapter VIO on “I'ampered 
Papers’ makes very interesting reading and greatly adds to one’s 
knowledge of the subject. There are also chapters on seals and 
impressions; paper; pens; pencils and inks; finger prints; type- 
writing; photographs; hints for examination-in-chief and cross- 
examination; instructions for comparison specimens, etc. ‘There is 
hardly any topic connected with questioned or suspected documents 
which has not been dealt with exhaustively. We have no doubt that 
the book will prove a great success. The get-up of the book is 
excellent, and the neatly printed illustrations (with notes) enhance 
the usefulness of the book. 


HIGH COURT NOTIFICATIONSt 
ENcuisH (Civa) DEPARTMENT 
NOTIFICATION No. 2051|44-1(5) 
Dated AHahabad, April 21, 1933 

THe following amendments are made with the previous 
approval of the Government, in General Rules (Civil), Volume 1, 
corrected up to January 31, 1926: 

CHAPTER AVI 

I—For Rule 26 on pages 215 to 217 substitute the following 
new rule: 

“26—Refund of the value of impressed court-fee stamps and 
court-fee adhesive labels is also authorized in accordance with the 
following rules: 

(a) (1) When any person is possessed of impressed court- 
fee stamps, for which he has no immediate use, or 
which have been spoiled or rendered unfit or useless 
for the purpose intended, or 

(2) When any person is possessed of two or more 
(or, in the case of denominations below Rs.5, four 
or more) court-fee adhesive labels which have never 
been -detached from each other and for which he 
has no immediate use, 
the Collector shall, on application, repay to him the value of such 
stamps or labels in money, deducting one anna in the rupee, upon 
such person delivering up the same to be cancelled, *unless en- 
dorsed under Section 42 of the Stamp Act (II of 1899), and 
proving to the Collector’s satisfaction that they were purchased 
by him with a bona fide intention to use them, that he has paid 
the full price thereof, and that-they were so purchased, or, in the 
case of impressed court-fee stamps, so purchased, spoiled, or ren- 
dered useless, within the period of six months preceding the date 
on which they are so delivered or endorsed: provided that the 
Board of Revenue may, in special cases, allow refunds when 
application is made within one year from the date of purchase 
of the stamps or labels, or, also in the case of impressed court-fee 
stamps, within one year from the date on which the stamps were 
spoiled or rendered useless. 
(G. G. O. No. 132, dated January 11, 1888, as amended by G. 

O. No. 19|XIII—S65A, dated January 25, 1899). 

(b) The Chief Controlling Revenue Authority may sanction 
the refund or replacement of detached as well as spoiled court-fee 
adhesive labels in cases of special hardship, provided the application 
is put in within the period prescribed in the Finance and Com- 
merce Department’s resolption No. 132, dated January 11, 1888, 
and a deduction of one anna per rupee is mad in the case of 


refunds. 
tReproduced from the “Government Garette” (U.P.). 
*Nots—G, Ọ, 9, 3¢1[XI—68, dated the 10th June, 1913 
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[G. G. O. No. 1215F, dated August 25, 1916 (Finance Depart- 
ment) promulgated with G. O. No. 654|XIU—129, dated 
September 18, 1916.] 

(c) When adhesive labels are attached to impressed sheets of 
court-fee stamps in accordance with the directions contained in 
Rule 33, such labels should be regarded as impressed stamps for 
the purposes of refund under these rules. 

- (G. G. O. No. 132, dated January 11, 1888.) 

(d) When stamps, whether court-fee or non-judicial stamps, 
or labels, are returned into the Collector’s store on— 

(a) resignation of the vendor’s licence, 

(b) revocation of licence for any fault of the licencee, 

(c) death of the vendor, 

(d) application of the vendor for leave to restore any 
stamps, 

the stamps should be taken back at their full value less a deduction 

of one anna in the rupee; but when they are returned on— 

(¢) expiration of licence, 

(f) recall of stamps by Government, 

(g) revocation of licence for any cause other than that 
mentioned in (b), they should be taken back at 
their full value less only any discount allowed on 
their sale to the licensed vendor. 


[G. O. No. 363|XIIJ—61—Separate Revenue (Stemps) Depart- 
ment, dated August 16, 1909.] 


Provided that no court-fee adhesive labels shall be taken back 
unless, in cases where the value of each label is not less than Rs.5, 
there are at least two such labels which have never been detached 
from each other, and in cases where the value of each label is less 
than Rs.5 there are at least four such labels which have never beea 
detached from each other. 

[G. O. No. 1267|XIlI—61, dated December 18, 1919, Separate 

Revenue (Stamps) Department.]” 

CHAPTER XX 


Ti—For Rule 24 on pages 253 to 255, substitute the following 
new rule: 


“24. The attention of all Civil Courts is called to the Reso- 
lution of the Government of India in the Finance and Commerce 
Department No. 2209-A*, dated May 10, 1895, which has been 
reproduced as revised Appendix 7 in the Civil Account Code, 
8th edition (Reprint), Volume I, and prescribes rules for pay- 
ments of compensation for land taken up under the Land Acquisi- 
tion Act, 1894, 


“Nots—As modified by Finance Department no. 3469-A, dated the 12th August, 
1896, no. 4166-A, dated the 12th September, 1897, no, 1605-A, dated the 3rd April, 
1900, and no, 289-A, dated the 19th March, 1914. 
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The rules which immediately concern Civil Courts are 
paragraphs +8, +9 and +20 of the said Appendix to the Civil 
Account Code and run as follows: 

“g. All payments into court for deposit under the Act 
should be made by means of cheques in favour of the Presiding 
Officer of the Court, payable by order of the Court to credit of 
Civil Court deposits. The cheques should be accompanied with 
receipts in triplicate, in form D, duly filled up, of which one will 
be retained by the Court for record, and the other two returned 
duly signed to the Collector, who will keep one copy and forward 
the other to the Accountant General with the accounts of the 
month, in which the payments are made. The amounts deposited 
in the Court will be charged off as expenditure in the Public 
Works Accounts of the Collector and the ultimate payments to 
the persons interested under the award shall be arranged for by 
the Court under the rules for the payments of Civil Court 
Deposits. 

“o, When a court has awarded any compensation in excess 
of the officer’s award, the further payment due, as entered in 
column 6 of the award statement in Form B, should be made 
into the court by means of a cheque, and the procedure described 
in the preceding paragraph should be followed. Form D being 
used with the necessary changes to give full particulars of the 
order of the court. i 

“20. Investments under Sections 32 and 33 of the Act, of 
money deposited in court should be arranged for, in the case of 
purchase of Government securities, in communication between the 
court and the Deputy Controller of the Currency concerned, and 
purchase of land should be effected under the court’s orders to the 
Collector or other Revenue Authority of the Province. The 
Deputy. Controller of the currency will inform the court what 
sum should be remitted to enable him to make the investment 
and this amount will be paid from the deposits in court.” 

The tender in Form.D, prescribed in paragraphs 8 and 9 above 
quoted, should be accepted by all courts in place of the tender 
_ prescribed in Chapter XI, Rule 12 of these rules, and the procedure 
for receipt of the deposit prescribed in the rules following Chapter 
XI, Rule 12, should be followed so far as it is applicable. 
-When a court, under Section 32 or Section 33 of Act No. I 
of 1894, orders investment in Government or other approved 
securities, the presiding officer should inform the Deputy Con- 
troller of the Currency of the sum of money available and of the 
securities which it is desired to purchase and should enquire what 
amount should be remitted for the purpose. When this amount 
has been ascertained, the presiding officer should send to the 
FG ee eg eae gn Se eee eg ee a 


+Nore—There are paragraphs 9, 10 and 21 respectively of the original Resolution 
po. 2209-A, as modified from time to time. 
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“Treasury a deposit repayment order in the usual form drawn 
in his own favour for the amount required, and obtain in return 
a remittance transfer receipt or an Imperial Bank of India draft ` 
in favour of the Controller of the Currency. As the securities, 
when purchased, will be held in safe custody by the Deputy 
Controller of the Currency, the court should then, as required 
by paragraph 86(b) of the Government Securities Manual, 2nd 
edition, 1921, send the remittance transfer receipt or the Imperial 
Bank of India draft to the Deputy Controller of the Currency 
together with a statement giving the following particulars: 
- (a) Name of person in whose behalf the award has been 
deposited in court. 
(b) Nominal value of securities to be purchased. 
(c) Additional amount remitted to cover the cost of 
investment, etc. 
[Vide paragraph 86(b) of the Government Securities Manual. ] 
(d4) Amount of remittance transfer receipt or the Imperial 
Bank of India draft being the total of (b) and (c). 
(e) Exact description of the security required, including 
year of loan. 
(f) Designation of the ‘court. 

Any balance left after an investment is made will be remitted 
by the Deputy Controller of the Currency by a payment order 
on the treasury in favour of the presiding officer of the court and 
should be credited on receipt by such officer as a Civil Court 
Deposit in favour of the person in whose favour the original award 
was made. The interest on securities thus purchased and held ~ 
in trust by the Deputy Controller of the Currency will be re- 
mitted by the Deputy Controller of the Currency half yearly to 
the presiding officer of the court concerned for disposal in the 
manner laid down in Sections 32 and 33 of the Act. When a 
court desires the return or sale of the securities, the presiding 
officer of the court concerned should apply to the Deputy Con- 
troller of the Currency who will arrange for the sale and remit 
the proceeds, which should be credited by the court on receipt 
as a Civil Court Deposit.” 

CHAPTER XXI 


I— (a4) In rule 5, on page 257, for the words, “one thousand 
rupees” substitute the words “two thousand rupees.” 

(b) In rule 17, clause(d), Part I, schedule I, page 262, for 
the words “one thousand rupees” substitute the words “two thou- 
sand rupees.” 


NOTIFICATION No. 2196|44 
Dated Allahabad, April 28, 1933. 
THe following amendment is made, with the previous 
approval of the Local Government, in General Rules (Civil), 
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corrected up to January 31, 1926: 

In Chapter XX, after Rule 17, insert the following new rule, 
as Rule 17A at page 251: TRANSFER OF Property Act, No. IV 
OF 1882. 

17A. The Governor-General in Council has, in pursuance 
of Sub-section (f) of Section 58, specified the towns of Allahabad 
and Cawnpore to be towns in which mortgage by deposit of title 
deeds may be created. 

(Government of India Notification No. F-43|32—Judicial, 

Home Department, dated March 4, 1933). 


NOTIFICATION No. 2347|1-B. 
Dated Allahabad, May 10, 1933. 


THe following amendments are made in the General Rules 
(Civil) corrected up to January 31, 1926, with the previous 
approval of the Local Government. 

In the statement following Rule 4 of Chapter II under the 
head Saharanpur on page 8, for the following entries: — 
Saharanpur City Pargana Saharanpur. 

Saharanpur Havali Parganas Faizabad, Muzaffarabad and 
Haraura in Tahsil Saharanpur, Tahsil 
Nakur and Parganas Roorkee, Bhag- 
wanpur and Jwalapur in Tahsil Roorkee 
in the district of- Saharanpur. 

Substitute the following:— 

Saharanpur City Parganas Saharanpur, Faizabad, and 
Haraura in Tahsil Saharanpur. 

Saharanpur Havali Pargana Muzaffarabad in Tahsil Saharan- 
pur, the entire Tahsil of Nakur and 
Parganas Roorkee, Bhagwanpur, and 
Jwalapur in Tahsil Roorkee in the 
district of Saharanpur. 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 2553|47—3 (27) 
Dated Alababad, May 20, 1933 


THe following amendments are made, with the previous 
approval of the Government, in General Rules (Civil), corrected 
up to January 31, 1926. = 

VOLUME I 

(a) In Rules 34, 59, 64, 65, 66, 67, 68, 69, 70, 71 and 72 of 
Chapter XIX-A (as promulgated by Notification No. 1621|47- 
2(d), dated May 8, 1916, published in the United Provinces 
Gazette, dated May 13, 1916), after the words “Government 


Treasury,” wherever they occur, put a comma, and #sert the 
words “or the Imperial Bank of India.” 
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Vorum I 
- (b) In Appendix 4(cc) as promulgated by correction slip 
No. 125, dated February 27, 1932, make the following additions 
and alterations: 

(1) Page 159 XI, In lines 14 and 26 of the body of the 
Form No. 18. form, after the words “Government 
Treasury” add the words “or the 

Imperial Bank of India.” 
(2) Page 159 ‘XU, In line 6 of the body of the form, after 


Form No. 19. the words “Government Treasury,” 
add the words “or the Imperial Bank 
of India.” 

(3) Page 159 XI, In line 2 of the heading after the words 

Form No. 22. “Government Treasury” add the 


words “or the Imperial Bank of 
India”; in the opening words of the 
form—‘“To the Treasury Officer, 
Allahabad”, draw a horizontal line 
below the words “Treasury Officer’, 
and below that line add the words 
“The Agent, the Imperial.Bank of 
India”, and under paragraph 2 of the 
form, #msert the following note: 
‘“Nors—Strike out this paragraph if the account is to be opened with the 
Imperial Bank of India.” 
‘(4) Page 159 XXV, In line 11 of the body of the form, after 


Form No. 40. the words “Government Treasury” 
add the words “or the Imperial Bank 
of India.” 

(5) Page 159 XXVI, In line 3 of the body of the form, after 

Form No. 41. the words “Government Treasury” 


add the words “or the Imperial Bank 
of India”; in line 8 of the body of 
the form, after the word “Treasury,” 
add the words “or Bank” and in line 
9, after the words “Treasury Officer 
of the Treasury” add the words “or 
the cashier of the Bank”, and in line 
3 from top of page 159 XXVI, after 

“the words “Treasury Officer” add 
the words “or Cashier.” 

(6) Page 159 XXVII, In line 13 of the body of the form, after 
Form No. 43. the wdrds “Government Treasury” 
add the words “or the Imperial Bank 

of India.” 

(7) Page 159 XXVII, In line 2 of the heading remove the 
Form No. 44. comma after the words “Govern- 


/ 


(8) Page 159 XXVII, In 
Form No. 45. 
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ment Treasury” and add the words 
“or the Imperial Bank of India at—”; 
and in line 2 of the body of the form, 
after the words “Government Trea- 
sury” add the words “or the Imperial 
Bank of India,” 

line 2 of the heading and in line 2 
of the body of the form, after the 
words “Government Treasury” add 
the words “or the Imperial Bank of 
India”; in line 6 of the body of the 
form, below the words “Government 
Treasury” draw a horizontal line and 
below that line add the words "The 
Imperial Bank of India’’; and in line 
8, below the words “Treasury 
Officer”, draw a horizontal line and 
below that line add the words “Agent, 
the Imperial Bank of India.” 


(9) Page 159 XXIX, In line 2 of the heading, after the words 


Form No. 47. 
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“Government Treasury,” remove the 
comma and add the words “or the 
Imperial Bank of India”; in para- 
graph 1 of the form, after the words 
“Government Treasury” add the 
words “or the Imperial Bank of 
India”; in line 3 of paragraph 2 of 
the said form, after the words 
“Government Treasury” add the 
words “or' the Imperial Bank of 
India”; in line 10 of the said para- 
graph after the words “Treasury 
Officer of the said Government Trea- 
sury” add the words “or the Agent 
of the said Bank”, and in line 14 of 
the said paragraph after the words 
“said Treasury” add the words “or 
Bank 33 


(10) Page 159 XXX, Below Cieapaniae words of the form “To 


Form No. 48. 


the Treasury Officer at Allahabad,” 
draw a horizontal line and below that 
line add the words “To the Agent, 
the Imperial Bank of India at Allah- 
abad” and in line 8 of the body of 
the form, after the words “Govern- 
ment Treasury” add the words “or 
the Imperial Bank of India.” 
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ENGLISH (Cv) DEPARTMENT 
NOTIFICATION No. 3269/46—111-280 
Dated Allababad, June 28, 1933 


Tue following amendment is made in the General Rules 
(Civil) of 1911, corrected up to January 31, 1926, with the 
previous approval of the Local Government: 

- In Chapter XXIV, Rule 4 as promulgated by Correction Slip 
No. 99, dated July 12, 1930, at page 279. 
Delete paragraph No. 2 of the rule. 


NOTIFICATION No. 264-33 
Dated Allababad, July 25, 1933 


~- Tue following amendment is made in the rules made under 
Section 9 of the Indian Bar Councils Act (Act XXXVII of 1926), 
with the approval of the High Court. 
On page 6, line 12 in the first proviso to Rule 1 of the rules 
made under Section 9 of the Act: “December 14, 1929” is 
substituted for “March 31, 1929.” 


ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 3712|45—20 
Dated Allahabad, July 28, 1933 


Tue following amendment is made in the Rules of Court of 
January 18, 1898, revised and corrected up to December 3, 1931:—- 

In Chapter XI, page 79, after Rule 8, insert the following 
as a new rule:— 

“gA. The following rules shall regulate the payment of fees 
for inspection of records in criminal cases: ` 

(1) Every application shall be in writing and shall indicate 
the party on whose behalf the application is made, and shall have 
affixed to it, if necessary, 2 court-fee label of the value specified 
hereafter. 

(2) In pending cases, no fee shall be levied from parties, 
their counsel or recognized agents for ordinary inspections, but for . 
urgent inspections a fee of Rs.2 shall be charged. If the applica- 
tion is made by or on behalf of a stranger, the fee shall be Rs.5, 
in any case. 

(3) In decided cases, the fee shall be Re.1 for ordinary ins- 
pections by parties, their counsel or recognised agents. But a 
stranger shall in any case pay a fee of Rs.5. 


Notes—(1) No fee shell be levied from Crown Officers or other officers of Govern- 
ment whose duty it is or who may be enmpowered by Government, to make inspectian 
of records. 


(2) In the case of abuse of the right of free inspection the matter shall be reported 
to the Hon'ble Judge in the Engksh Department whose decimon shall bo final, 


17 


HIGH COURT NOTIFICATION* 
ENGLISH (CRIMINAL) DEPARTMENT 
NOTIFICATION No. 5720|8-8 (2) 
Dated Allababad, August 18, 1933 


Tem following amendment is made in the General Rules 
(Criminal) of 1911, with the previous approval of the local 
Government, as required by the proviso to Section 107 of the 
Government of India Act: 

For the existing Rule 6, Chapter XV, substitute the following 
new rule: 

“6. A copy which is not to be given without a fee shall be 
subject to a charge on the following scale: 


(a) For a copy containing 1,500 words or less— 
(i) ee ee 








f 





r except a 


map or plan, 
etc. or an extract thereo 


Sentence or charge 
book, register, 


De position 
. Any other pape 





Ordinary copy 1 0 0 


Urgent copy 2 0 0 1 4 0 


(#) In the case of a record of a summary trial: 


Rs. a. 

Ordinary copy .. ` .. Si .. 0 8 

Urgent copy .. T à ye 1 0 
(b) For a copy, ordinary or urgent, containing more than 


1,500 words— 
For 1,500 words the charge shall be the same as detailed 


“Published in Government Garette, dated Allahabad, September 2, 1933 
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above, and for every subsequent 300 words or less, an extra 
charge Xf two annas and four annas respectively shall be 
made. 

(c) When, in addition to the copy of a judgment which 
is supplied free of cost to an accused person, one more copy 
is required by him for the exclusive use of his counsel in an 
appeal or revision, the charge for one such copy only shall 
be one half of the usual rates, subject to the minimum 
prescribed in Clause (a) (i) or (#) above. When the judg- 
ment happens to be a printed one, the charge shall not 
exceed the actual cost of production. 

(d) In case an applicant desires to have more than one 
copy of a document, and typed copies can be given, each 
copy, after the first, shall be supplied at half the rates pres- 
cribed in Clause (a)(i) or (#), and the first paragraph of 
Clause (b) above. 

(e) In the case of a book, register, map or plan or an 
extract thereof, or any other document, the aa a of 
which requires any special apparatus or skill, the 
cesses tei ele samen Pear seni! 
difficulty or intricacy of the work to be done.” 


NOTIFICATION No. 4134|72-10 
Dated Allahabad, August 19, 1933 
THe following amendments are made, with the previous 
approval of the local Government in General Rules (Civil), cor- 
rected up to January, 1926. 
VoLuME I 
CHAPTER IV 
I—Page 92, Rule 8— 
For the existing Rule 8, substitute the following new rule:— 
“8. Wherever the words “agricultural land” are used in 
these rules, they shall be deemed to mean and include— 

(a) land as defined in the Agra Tenancy Act, IN of 1926, 
or the Oudh Rent Act, XXII of 1886, but not standing tim- 
ber, standing crops, or other ungathered produce of land 
when sought to be sold apart from the land itself; or 

(6) the interest of the holder of a grant or assignment of 
land revenue conferred by the British or any former Govern- 
ment on him, or on a person from whom he has directly or 
indirectly received such interest. 

(c) Such other interest in immovable agricultural pro- 
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perty as may not be sold in execution of a decree except by 
the Collector.” . 
I— Page 93, Rule 11— _ - 

(a) In Claus 1, for the word “ancestral” substitute the 
word “agricultural” wherever it occurs. 

(b) Delete Clause (2) of the rule. 

(c) In Clause 3, delete the words “or a grove” in line 1, 
and the word “grove” in line 4, and re-number Clause (3) 
as (2). 


Vorum JI 

M—n the table of contents— 

Under the heading “Rules made by the High Court” delete 
the following entry:— 

“B-(1) Rules for sale of land other than ancestral . -e 

and 

For the entry “(2) statements to be sent to Revenue Court 
along with decree for sale of ancestral land” substitute the follow- 
ing new entry:— 

“B-(1) Statements to be sent to Revenue Court along with 
decree for sale of agricultural land”, 


an 

In the entry regarding Appendix 6, in the last but one line of 
page 1 of the table of contents, for the word “ancestral” substitute 
the word “agricultural”. 

IV—Pages 3 and 4. Appendices IB-(1) and JB-(2)— 

Delete the whole of Appendix IB-(1) containing rules for 
sale of land other than ancestral in execution of civil court decrees, 
and re-nwmber Appendix JB-(2) as Appendix IB-(1). 

V—Page 163, Appendix 6:— 

, 1. In line 3, from top of page, for the word “ancestral” 
substitute the word “agricultural.” 

2. (a) In line 4, from top of page, put an asterisk on the 
figure “1887,” and in line $ for the comma after the word “‘depart- 
ment” substitute a full stop, and delete the rest of the entire clause 
containing the words “as amended by G. O . . . . August 
14, 1926.” ' 

(b) At the foot of the page draw a horizontal line and 
below that line add the following:— 

“*#As amended by Notifications No. 888/VI—171, dated 
August 27, 1918, No. 3318/LA—529-1925, dated August 14, 1926, 
No. 577|LA—93, dated March 21, 1932, No. 521|LA—93-1932, 
dated April 20, 1933 and No. 968|IA—93, dated June 2, 1933, 
Revenue (A) Department.” 
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3. For the existing introductory paragraph of the Appendix 
beginning with the words “In supersession of” and ending with 
the words “Section 70” substitute the following new paragraph:— 

“In modification of Notification No. 1887|]—238, dated 
October 7, 1911, and in exercise of the powers conferred by Sec- 
tions 68 and 70 of the Code of Civil Procedure, 1908, the Governor 
in Council is pleased to declare that the execution of decrees in 
cases in which a civil court has ordered the sale of any agricultural 
land in the United Provinces of Agra and Oudh or of any interest 
in such land or of any mahal or share in a mahal comprising such 
land, shall be transferred to the Collector: and makes the following 
rules for matters set out in Section 70.” 

4. For Rule 1 substitute the following new rule:— 

“1, The term “agricultural land” in these rules means— 

(a) land as defined in Agra Tenancy Act, I of 1926, or 
the Oudh Rent Act, XXII of 1886, but not standing timber, 
standing crops or other ungathered produce of land when’ 
sought to be sold apart from the land itself; or 

(b) the interest of the holder of a grant:or assignment 
of land revenue conferred by the British or any former 

Government on him, or on a person from whom he has 

directly or indirectly received such interest.” 
, 5. In Rules 2, 4 and 6(4) at pages 2, 3 and 4, for the word, 
“ancestral” substitute the word “agricultural” wherever it occurs. 

6. In Rule 12 substitute “six” for “four”? in line 6, and 
“nine” for “six” in line 8. 

VI—Page 177(1) put an asterisk on the figure “1353” in 
Notification No. 1353-1/238. 

(2) In line 3 of the introductory Sri of the notifica- 
tion, for the words “ (Lieutenant) Governor” substitute the words 
“Governor in Council”. 


(3) At the foot of the page drew a horizontal line and below 
that line add the following: 


“As modified by Notification No. 578|[A—93, dated March 
21, 1932? 


Page 178. In Rule 2 for the word “Ancestral” substitute the 
word “ancestral.” 
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HIGH COURT NOTIFICATIONS 
ENGLISH (Cva) DEPARTMENT 
NOTIFICATION No. 4712|44—40(1)* 


Dated Allahabad, September 15, 1933. - 
Tue following amendment is made in the General Rules 
(Civil) corrected up to 31st January, 1926, with the previous 
approval of the Local Government. 


CHAPTER X 


For the words “sixty days” in rule 2 (x), on page 133, substi- 
tute the words “thirty days.” 


NOTIFICATION No. 4796|45—27 
Dated Allahabad, September 18, 1933 


Tue following amendment is made in the Rules of Court of 
the 18th January, 1898, revised and corrected up to 3rd December, 
1931: ^ 


CHAPTER VII, Pace (52) 
Add the following as notes to rule 4. 


Norss—(1) If the postage is not prepaid, the copy or the notice shall be sent 
bearing. If the addressee refuses to take delivery, the fee charged by the Postal Autho- 
rities for returning the cover shall be paid out of the grant for contingencies. 


(2) The copies so returned shall be kept for 60 days after which they shall be 
destroyed under the orders of the Deputy Registrar. , 


*Published in Government Garette, dated Allahabad, September 30, 1933 


ENGLISH (Civ) DEPARTMENT 
. NOTIFICATION No. 4506[/47—3 (43) * 


Dated Allahabad, September 6, 1933 

Tue following amendment is made in the General Rules 
(Civil), with the previous approval of the local Government: 

In Chapter XIX, Volume I— 

For the first sentence of Rule 20B, Clause (v), substitute the 
following: l 

“The Official Receiver shall deposit all moneys received by him 
in the Imperial Bank of India or in a Post Office Savings Bank in 
the name of the Court, keeping in his hands only such cash as is 
sanctioned by the Court. An account may be opened in some 
other bank also with the previous approval of the Government.” 


*Published in Government Gazette, dated Allahabad, September 23, 1933 


22 


NOTIFICATION No. 4629|44—39 (2) * 
Dated Allahabad, September 12, 1933 

THe following amendment. is made in the General Rules 

= (Civil), Volume I, corrected up to 31st January, 1926, with the 
previous approval of the local Government: 

' In Chapter XTX, Rule 35, Sub-paragraph (1) add the follow- 
ing:. ; | nA 
“But the court shall publish a notice of the adjudication of 
insolvency, the annulment thereof, and of any application made 
for discharge, by beat of drum and by affrxing a copy at the 


residence of the insolvent and in the court house.” 


— ee ee 


*Poblished in Government Gazetta, dated Allahabad, September 23, 1933 


THE U. P. SPECIAL POWERS ACT 
(No. XIV or 1932)* 


[Received the assent of the Governor-General on December 
19, 1932] : 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH] 


AN 

ACT 
to provide against and to take powers to deal with instigation to the 
illegal refusal of the payment of certain liabilities. 

WHEREAS it is expedient to make provision against and to take 
powers to deal with instigation to the illegal refusal of the payment 
of certain liabilities and whereas the Governor General has given 
his previous sanction to the passing of this Act as required by 
sub-section (3) of Section 80-A of the Government of India 
Act: 

It is hereby enacted as follows:— 

1. (1) This Act may be called the United Provinces 
ia extent and dura- Special Powers Act, 1932. 


(2) This section and Section 2 shall extend to the whole of 
the United Provinces, and the Governor in Council may, by noti- 
fication in the United Provihces Gazette, extend all-or any of the 
remaining sections to any district or to any part of a district in 
the United Provinces. : 

(3) The Act shall remain in force for one year: l 

Provided that the Local Government may by notification in 
the United Provinces Gazette from time to time, extend the dura- 
tion of the Act for a further period of two years by one or more 
notifications. i 

2; In this Act, unless there is anything repugnant in the 

subject or context, a liability means land 
revenue or any sum recoverable as arrears 
of land revenue or any tax, rate, cess or other due or amount pay- 
able to Government or to any local authority, or rent of agricul- 
tural land or anything recoverable as arrears of or along with such 
rent. 

3. Whoever, by words either spoken or.written, or by signs 

l o or-by visible representations, or otherwise, 

Plager a sal instigates, expressly or by implication, any 
a liability person or class of persons not to pay or to 
defer payment of any liability, and who- 

ever does any act, with intent or knowing it to be likely that any 


*Poblished in Government Garette, dated Allahabad, December 24, 1932 
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words, signs or visible representations containing such instigation 
shall thereby be communicated directly or indirectly to any per- 
son or Class of persons, in any manner whatsoever, shall be punish- 
able with imprisonment which may extend to six months, or with 
fine, extending to Rs.250, or with both. 
4. (1) Any person to whom an arrear of a liability is due 
may apply in writing to the Collector to 
mata Pee e realize it, and the.Collector shall, after 
eae ot lant ai satisfying himself that the amount claim- 
ed is due, proceed to recover it as an 
arrear of land revenue, in accordance with the law applicable to 
the recovery of arrears of land revenue in the area concerned. 
(2) Nothing in this section shall prevent any person to whom 
an arrear of a liability is due from recovering it in accordance with 
the law applicable to the recovery of such arrear. 
$. Any person from whom an amount has been realized 
—_ under Section 4 in excess of the amount 
eg aa a cone due from him may apply to the Collector 
eased Ga exten within ninety days of the date of realiza- 
tion to have such excess recovered from 
the person on whose behalf he has realized it, and the Collector, 
after giving notice to the person to whom the excess is alleged to 
have been paid, and after making such inquiry as appears neces- 
sary, may order it to be refunded to the applicant and for this 
purpose may, if necessary, recover it as arrears of Jand revenue. 
6. Whoever with intent to annoy any person or with the 
l _ knowledge that annoyance is likely to be 
eer nel a panch caused to any person performs or takes part 
ceremony in or abets the performance of any mock 
ceremony, resembling any ceremony asso- 
ciated with or consequent upon death, shall be punishable with 
imprisonment which may extend to three months or with fine 
not exceeding Rs.250 or with both. 
7. (1) The Local Government, if satisfied that there are 
reasonable grounds for believing that any 
Bore to control me person has instigated, or is instigating, any 
persons i 
person or class of persons not to pay or 10 
defer payment of any notified liability, shall cause a notice to be 
served on such person and after considering any explanation of 
his conduct which may be offered by him within a period to be 
fixed in the notice, may, by order in writing, give such person 
any one or more of the following directions, namely, that such 
n— 
(a) shall not enter, reside or remain in any area specified 
in the order; 
(b) shall reside or remain in any area specified in the 
order; 
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(c) shall remove himself from, and shall not return .to, 
any area specified in the order. 

(2) An order made under Sub-section (1) shall not, unless 
the Local Government by special order otherwise directs, remain 
in force for more than one month from the making thereof. 

(3) The Local Government by special order may direct 
that an order under Sub-section (1) shall remain in force for not 
more than six months from the making thereof. 

(4) An order under Sub-section (1) shall be served on the 
person to whom it relates in the manner provided in the Code of 
Criminal Procedure, 1898, for service of 2 summons. 

(5) The Local Government may invest the District Magis- 
trate with the powers of the Local Government under Sub-sec- 
tion (1). 

8. “The District Magistrate in order to carry out the pro- 

visions of this Act may, by order in writ- 
sh oi Danript se ing, depute one or more police officers not 
trate secure reports 

ow the rank of a head constable, or other 
ns, to attend any public meeting, held 
or believed to be held with the object of instigating any person or 
class of persons not to pay or defer payment of any notified liabi- 
lity, for the purpose of causing a report to be made of the pro- 
gs, and may, by such order, authorize the persons so deputed 

to take with them an escort of police officers. 

9. The power to issue search warrants conferred by Sec- 

tion 98 of the Code of Criminal Procedure, 
dati to ime march 1898, shall be deemed to include a power 
to issue warrants authorizing— 

(a) the search of any place in which any magistrate men- 
tioned in that section has reason to believe that any 
offence under this Act has been or is being com- 
mitted, or that preparation for the commission of 
any such offence or act is being made; 

(b) the seizure in or on any place searched under clause (a) 
of anything which the officer executing the 
warrant has reason to believe is being used, or is in- 
tended to be used for any purpose mentioned in that 
clause: 

and the provisions of the Code shall, so far as may be, apply to 
searches made under the authority of any warrant issued, and to 
the disposal of any property seized, under this section. 

10. Whoever disobeys or neglects to comply with any order 

made or direction given in accordance with 
Poi ee the provisions of Section 7 shall be punish- 
able on a first conviction with imprison- 
ment which may extend to six months or with fine not exceeding 
Rs.500 or with both and on a subsequent conviction with impri- 


Act V oł 
1898 


Act V of 
1898 


Act V of 
1898 


Act V of 
1898 


4 


a 


* sonment which may extend to one year or with fine, or with 


both. 
11. Notwithstanding anything contained in the Code of 
Offences under the Act Criminal Procedure, 1898, any offence 
> be cognizable and bal- punishable under this Act ‘shall be cog- 
nizable and bailable. | 

12. No magistrate shall take cognizance of any offence 
, punishable under this Act except upon a 

OEE ES on eee report in writing of facts which ae 
such offence made by a police officer not below the rank of Sub- 
rs aged but in the case of an offence punishable under Section 
3 magistrate may act either on his own initiative or on a com- 
plaint duly filed by the zamindar concerned or his authorized 
agent, or on the report of a revenue officer not below the rank 
of a naib-tahsildar. 

13. No court other than the court of a magistrate of the 

first class shall take cognizance of or try 
any offence under this Act. 
14. No proceeding or order purporting to be taken or 
made under this Act shall be called in ques- 
tion by any court, and no civil or criminal 
proceeding shall be instituted against any person for anything done 
or intended to be done, in good faith, under this Act: 

Provided that any person from whom an amount 
has been recovered under Section 4 in excess of the amount due 
from him may recover such excess in accordance with law from 
the person on whose behalf the Collector has realized it: 

Provided also that nothing herein contained shall affect the 
appellate or revisional power of the courts under Chapters XXXI 
and XX XU of the Code of Criminal Procedure, 1898. 


Jurisdicti 


Jurisdiction barred 


GOVERNMENT OF INDIA ACT 
THE CRIMINAL LAW AMENDMENT ACT, 1932 
(No. XXII or 1932)* 


_ [Received the assent of the Governor-General on December 19, 
1932.] 


An Act to supplement the Criminal Lew 


WHEREAS it is expedient to supplement the Criminal Law 
and to that end to amend the Indian Press (Emergency Powers) XXII of 1931 
Act, 1931, and further to amend temporarily the Indian Crimi- 
nal Law Amendment Act, 1908, for the purpose hereinafter 
appearing; ; 

- It is hereby enacted as follows:— 

1. (1) This Act may be called the Criminal Law Amend-- 
Short title, extent, durs- “ ment Act, 1932. 
tion and commencement. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall remain in force for three years from its com- 
mencement. 

(4) The whole of the Act except Section 4 and Section 7 shall 
come into force at once, and the Local Government may, by noti- 
fication in the local official Gazette, direct that Section 4 or Sec- 
‘tion 7 shall come into force in any area on such date as may be 
specified in the notification. 

2. Whoever wilfully dissuades or attempts to dissuade the - 

public or any person from entering the 

Disruesion from enlistment ăě Military, Naval, Air or Police Service of 

His Majesty shall be punished with imprisonment for a term 
which may extend to one year, or with fine or with both. 

Exception 1—This provision does not extend to comments 
on or criticisms of the policy of Government in connection with 
the Military, Naval, Air or Police service made in good faith and 
without any intention to dissuade from enlistment. 

Exception 2—This provision does not extend to the case in 
which advice is given in good faith for the benefit of the indivi- 
dual to whom it is given or for the benefit of any member of his 
family or of any of his dependents. 

3. Whoever induces or attempts to induce any public ser- 

icin lh vant to fail in his duty 4s such servant 
se public shall be punished with imprisonment for 
a term which may extend to one year, or 
with fine, or with both. 


*Published in Government “Gexecte, dated Allahabad, Dec. 31,-1932 


ATV of 1908 


XLV of 1860 


VIL of 1929 


Ex plenation—For the purposes of this section, a public servant 
denotes a‘public servant as defined in Section 21 of the Indian 
Penal Code, a servant of a local authority or railway adminis- 
tration, a village chaukidar, and an employee of a public utility 
service as defined in Section 2 of the Trade Disputes Act, 1929. 

4. (1) Whoever, with intent to harass any ‘public servant 

Boycotting a public ser- in the discharge of his duties, or to cause 
vant = him to terminate his services or fail in his 
duty, refuses to deal with whether by supplying goods to, or other- 
wise, or to let on reasonable rent a house usually let for hire or land 
not being cultivated land to, or to render any customary service 
to such public servant or any member of his family, on the terms 
on which such things would be done in the ordinary course, or 
withholds from such person or his family such medical services 
as he would ordinarily render, shall be punished with imprison- 
ment for a term which may extend to three months or with fine 


_ which may extend to five hundred rupees, or with both. 


V of 1898 
XXII of 1931 


Ex plenation—For the purposes of this section “public ser- 
vant” has the same meaning as in Section 3, but includes also a 
person in the Military, Naval or Air Service of His Majesty. 


(2) No Court shall take cognizance of an offence punish- 
able under this section unless upon complaint made by order of 
or under authority from the Local Government or some officer 
empowered by the Local Government in this behalf. 

$. (1) Whoever publishes, circulates or repeats in public 

Dissemination of contents any passage from a newspaper, book or 
of prescribed documents other document copies whereof have been 
declared to be forfeited to His Majesty under any law for the 
time being in force, shall be punished with imprisonment for a 
term which may extend to six months, or with fine, or with 
both. 


(2) No Court shall take cognizance of an offence punish- 
able under this section unless the Local Government ‘has certified 
that the passage published, circulated or repeated contains, in the 
opinion of the Local Government, seditious or other matter of 
the nature referred to in Sub-section (1) of Section 99-A of the 
Code of Criminal Procedure, 1898, or Sub-section (1) of Section 
4 of the Indian Press (Emergency Powers) Act, 1931. 

6. (1) Whoever makes, publishes or circulates any state- 

Dissemination of fabe ment, rumour or report which is false and 
rumours which he has no reasonable ground to be- 
lieve to be true, with intent to cause or which is likely to cause 
fear or alarm to the public or to any section of the public or hatred 
or contempt towards any class of public servants or any class of 
His Majesty’s subjects shall be punished with imprisonment which 
may extend to-one year, or with fine, or with both. 


7 
Explenation—For the purposes of this section public servant 
means a public servant as defined in Section 21 of the Indian Penal xxv of 1860 
Code. 


(2) So long as this section remains in force, clause (b) of 
Section 505 of the Indian Penal Code shall be inoperative. ae ee ane 
7. (1) Whoever— 
Molesting a person to pre- 
judice of employment or 
business 
(a) with intent to cause any person to abstain from doing 
or to do any act which such person has a right ta 
do or to abstain from doing, obstructs or uses 
violence to or intimidates such person or any mem- 
ber of his family or person in his employ, or laiters 
at or near a place where such person or member or 
employed person resides or works or carries on busi- 
ness or happens to be, or persistently follows him 
from place to place, or interferes with any property 
- owned or used by him or deprives him of or hin- 
ders him in the use thereof, or 
(b) loiters or does any similar act at or near the place ` 
where a person carries on business, in such a way 
and with intent that any person may thereby be 
deterred from entering or approaching or dealing 
at such place, 
shall be punished with imprisonment for a term which may extend 
to six months, or with fine which may extend to five hundred 
rupees, or with both. 
Explenation—Encouragement of oe industries or 
- advocacy of temperance, without the commission of any of the 
acts prohibited by this section is not an offence under this section. 
(2) No Court shall take cognizance of an offence punishable 
under this section'except upon a report in writing of facts which 
constitute such offence made by a police officer not below the rank 
of officer in charge of a police-station. 
8. (1) Where any young person under the ape of sixteen 
Bian is convicted by any Pa 
= Pr ed Offence which, in the opinion of the Court, 
goardien to psy fine impor! bas been committed in furtherance of a 
movement prejudicial to the public safety 
or peace and such young person is sentenced to fine, the Court may 
order that the fine shall be paid by the parent or guardian of such 
a a a 


Explenation—In this section the word “guardian” includes 
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any person who, in the opinion of the Court, has for the time 


. being the charge of or control over the offender. 


V of 1898 


V of 1898 


XLV of 1860 


V of 1898 


V of 1298 


XLV of 1864 


XIV of 1908 


(2) -Before making an order under this section the Court 
shall give the parent or guardian an opportunity to appear and 
be heard, and no such order shall be made if the parent or guar- 
dian satishes the Court that he has not conduced to the com- 
mission of the offence by neglecting to control the offender, or 
that the offence was not committed in furtherance of a move- 
ment prejudicial to the public safety or peace. 

(3) Where a parent or guardian is ordered-to pay a fine 
under this section, the amount may be recovered in accordance 
with the provision of the Code of Criminal Procedure, 1898. 

9. Notwithstanding anything contained in the Code of 


Procedure in offence under Criminal Procedure, 1898,— 
the Act. 


(i) no Court inferior to that of a Presidency Magistrate 
or Magistrate of the first class shall try any offence 
under this Act; 

(ii) an offence punishable under Sections 2, 3, 5, 6 or 7 
shall be cognizable by the police; 

(ii) an offence punishable under Section 4 shall be an 
offence in which a warrant shall ordinarily issue in - 
the first instance; and 

(iv) an offence punishable under section 7 shall be non- 
bailable. 


10. (1) The Local Government may, by notification in the 

_ local official Gazette, declare that any of- 

eniya Se fence punishable under Sections 186, 188, 

a aca aa 189, 190, 228, 295A, 298, 505, 506, or | 

507 of the Indian Penal Code, when com- 

mitted in any area specified in the notification shall, notwithstand- 

ing anything contained in the Code of Criminal Procedure, 1898, 

be cognizable, and thereupon the Code of Criminal Procedure, 

1898, shall, while such notification remains in force, be deemed 
to be amended accordingly. 


(2) The Local Government may, in like manner and subject 
to the like conditions and with the like effect, declare that an of- 
fence punishable under Section 188 or Section 506 of the Indian 
Penal Code shall be non-bailable. 


11. So long as this Act remains in force, Section 16 of the 

l l Indian Criminal Law Amendment Act, 

Pe S 16, 1908, shall be deemed to be re-numbered 

as Sub-section (1) of Section 16 and to 

that section as so re-numbered the following sub-section shall be 
deemed to be’ added, namely:— ) 
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“(2) The Governor-General in Council, if satisfied to the 
like effect, may, by notification in the Gazette of 
India, declare an association to be an unlawful as- 
sociation, and thereupon such association shall be, 
so long as the declaration remains in force, an un- 
lawful association for the purposes of this Act 
throughout the whole of British India.” 


12. So long as this Act remains in force, to Section 17 of 
the Indian Criminal Law Amendment yyy of 1908 
Par 17, Act, 1908, the following sub-section 
shall be deemed to be added, namely:— 
“(3) An offence under Sub-section (1) shall be cogniz- 
able by the police, and notwithstanding anything 
, contained in the Code of Criminal Procedure, 1898, V of 1498 
shall be non-bailable.” 
13. So long as this Act remains in force, after Section 17 
Insertion of new Sections of the Indian Criminal Law Amendment 
ie i sere sie Act, 1908, the following sections shall be ™1¥ f 19° 


17F in 


ii deemed to be inserted, namely:— 


“17A. (1) The Local Government may, by notification in 
Power to notify and take the local official Gazette, notify any place 
pei pisces used for which in its opinion is used for the pur- 
axsocistion poses of an unlawful association. 
> Explenation—For the purposes of this section “place” includes 
a house or building, or part thereof or a tent or 


(2) The District Magistrate or in.a Presidency town the 
Commissioner of Police, or any officer authorised in this bebalf in 
writing by the District Magistrate or Commissioner of Police, as 
the case may be, may thereupon take possession of the notified 
place and evict therefrom any person found therein, and shall 
forthwith make a report of the taking possession to the Local 


Government: 


Provided that where such place contains any apartment occu- 
pied by women or children, reasonable time and facilities shall be 
afforded an their withdrawal with the least possible inconveni-. 
ence. . 

---(3) A notified place whereof possession is taken under Sub- 
section (2) shall be pee ed to remain in the possession of Govern- 
ment so long as the notification under Sub-section (1) in respect 
thereof remains in force. 


_ (17B. (1) The District Magistrate, Commissioner of Police 
or officer taking possession of a notified 

nee : ele found place shall also take possession of all mov- 
` able property found therein, and shall make 


- a ii thereof in the presence of two respectable witnesses. 


V of 1898 


V af 1908 
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(2) If, in the opinion of ‘the District Magistrate, or in a 
Presidency-town the Commissioner of Police, any articles speci- 
fied in the list are or may be used for the purposes of the unlaw- 
ful association, he may proceed subject to the provisions here- 
after contained in this section to order such articles to be for- 
feited to His Majesty. 

(3) All other articles specified’in the list shall be delivered 
to the person whom he considers to be entitled to possession 
thereof, or, if no such person is found, shall be disposed of in such 
manner as the District Magistrate or/ Commissioner of Police, as 
the case may be, may direct. H 


(4) The District Magistrate or Commissioner of Police shall 
publish, as nearly as may be, in the manner provided in Section 
87 of the Code of Criminal Procedure, 1898, for the publication 
of a proclamation, a notice specifying the articles which it is pro- 
posed to forfeit and calling upon any person claiming that any 
article is not liable to forfeiture to submit in writing within fif- 
teen days any representation he desires to make against the for- 
feiture of the article. i 

(5) Where any such representation is accepted by the Dis- 
trict Magistrate or Commissioner of Police, he shall deal with the 
article concerned in accordance with the provisions of Sub-sec- 
tion (3). 

= (6) Where any such representation is rejected, the repre- 
sentation, with the decision therein, shall be forwarded to the 
District Judge, in the case of a decision by a District Magistrate, 
or, to the Chief Judge of the Small Cause Court, in the case of 
a decision by the Commissioner of Police, and no order of for- 
feiture shall be made’ until the District Judge or Chief Judge of 
the Small Cause Court, as the case may be, has adjudicated upon 
the representation. Where the decision is not confirmed the 
articles shall be dealt with in accordance with the provisions of 
Sub-section (3). 

(7) In making an adjudication under Sub-section (6) the 
procedure to be followed shall be the procedure laid down in the 
Code of Civil Procedure, 1908, for the investigation of claims 
so far as it can be made to apply, and the decision of the Dis- 
trict Judge or Chief Judge of the Small Cause Court, as the case 
may be, shall be final. 

(8) If the article seized is livestock or is of a perishable nature, 
the District Magistrate or Commissioner of Police may, if he 
thinks it expedient, order the immediate sale thereof, and the 
proceeds of the sale shall be disposed of in the manner herein 
provided for the disposal of other articles. 
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17C. Any person who enters or remains upon a notified 
place without the permission of the Dis- 
al upon notified trict Magistrate, or of an officer authorized 
by him in this behalf shall be deemed to 

commit criminal trespass. 
17D. Before a notification under Sub-section (1) of Sec- 
nn tion 17A is cancelled, the Local Govern- 
aa relinqushment of nent shall give such general or special 
directions as it may deem requisite regu- 
lating the relinquishment by Government of possession of noti- 

fied places. 


17E. (1) Where the Local Government is satisfied, after 

l such inquiry as it may think fit, that any 

eda 2o of monies, securities or credits are being used 

or are intended to be used for the pur- 

poses of an unlawful association, the Local Government may, 

by order in writing, declare such monies, securities or credits to 
be forfeited to His Majesty. 

(2) A copy of an order under Sub-section (1) may be 
served on the person having custody of the monies, securities or 
credits, and on the service of such copy such person shall pay or 
deliver the monies, securities or credits to the order of the Local 


Government: 


Provided that, in the case of monies or securities, 2 copy of the 
order may be endorsed for execution to such officer as the Local 
Government may select, and such officer shall have power to 
enter upon and search for such monies and securities in any pre- 
mises where they may reasonably by suspected to be, and to seize 
the same. 


(3) Before an order of forfeiture is made under Sub-sec- 
tion (1) the Local Government shall give written notice to the 
person (if any) in whose custody the monies, securities or credits 
are found of its intention to forfeit, and any person aggrieved 
thereby may within fifteen days from the issue of such notice 
file an application to the District Judge in a District, or to the 
Chief Judge ot the Small Cause Court in a Presidency-town, to 
establish that the monies, securities or credits or any of them are 
not liable to forfeiture, and if any such application is made, no 
order of forfeiture shall be passed in respect of the monies, secu- 
rities or credits concerned until such application has been 
of, and unless the District Judge or Chief Judge of the Small 
Cause Court has decided that the monies, securities or credits 
are liable to forfeiture. 


(4) In disposing of .an application under Sub-section (3) 
the procedure to be followed shall be the procedure laid down 


V of 1908 


V of 1898 
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in the Code of Civil Procedure, 1908, for the investigation of 
claims so far as it can be made to apply; and the decision of the 
‘District Judge or Chief Judge of the Small Cause Court, as the 
case may be, shall be final. | 
(5) Where the Local Government has reason to believe that 
any person has custody of any monies, securities or credits which 


are being used or are intended to be used for the purposes of an 


association, the Local Government may, by order in 
writing, prohibit such person from paying, delivering, 
transferring or otherwise dealing in any manner whatsoever with 
the same, save in accordance with the written orders of the Local 
Government. A copy of such order shall be served upon the per- 
son to whom it is directed. 


(6) The Local Government may endorse a copy of an order 
under Sub-section (3) for investigation to any officer it may 
select, and such copy shall be warrant whereunder such officer 
may enter upon any premises of the person to whom the order 
is directed, examine the books of such person, search for monies 
and securities, and make inquiries from such person, or any 
officer, agent or servant of such person, touching the origin of 
and dealings in any monies, securities or credits which the inves- 
tigating officer may suspect are being used or are intended to be . 


. used for the purposes of an unlawful association. 


‘(7) A copy of an order under this section may be served 
in the manner provided in the Code of Criminal Procedure, 
1898, for the service of a summons, or, where the person to be 
served is a corporation, company, bank or association of persons, 
it may be served on any secretary direct, or other officer or per- 
son concerned with the management thereof, or by leaving it or 
sending it by post addressed to the corporation, company, bank 
or association at its registered office, or, where there is no registered 
office, at the place where it carries on business. 


(8) Where an order of forfeiture is made under Sub-sec- 
tion (1) in respect of any monies, securities or credits in respect 
of which a prohibitory order has been made under Sub-section 
(3), such order of forfeiture shall have effect from the date of 
the prohibitory order, and the person to whom the prohibitory 
order was directed shall pay or deliver the whole of the monies, 
securities, or credits forfeited, to the order of the Local Gov- 
ernment. : 

(9) Where any person liable under this section to pay or 
deliver any monies, securities, or credits to the order of the Local 
Government refuses or fails to comply with any direction of the 
Local Government in this behalf, the Local Government may 


recover from such person, as arrears of land revenue or as a fine, 
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the amount of such monies or credits or the market value of such 
securities, 

(10) In this section, “security” includes a document where- 
by any person acknowledges that he is under a legal liability to 
pay money, or whereunder any person obtains a legal right to 
the payment of money; and the market. value of any security 


means the value as fixed by any officer or person deputed by the 
Local Government in this behalf. 


(11) Except so far as is necessary for the purposes of any 
proceeding under this section, no information obtained in the 
course of any investigation made under Sub-section (6) shaH 
be divulged by any officer of Savenments without the consent 
of the Local Government. 


17F. Every report of the taking possession of property 
and every declaration of forfeiture made, 
sree ete or purporting to be made under this Act, 
shall, as against all persons, be conclusive proof that the property 
specified -therein has been taken possession of by Government or 
has been forfeited, as the case may be, and save as provided in Sec- 
tions 17B and 17E no proceeding purporting to be taken under 
Sections 17A, 17B, 17C, 17D ot 17E shall be called in question by 
any Court, and no civil or criminal proceeding shall be instituted 
against any person for anything in good faith done or intended 
to be-done under the said sections or against Government or any 
person acting on behalf of or by authority of Government for 
any loss or damage caused to or in respect of any property where- 
of possession has been taken by Government under this Act.” 


14. In the long title and in the preamble of the Indian 
a Press (Emergency Powers) Act 1931, for 

Amendmen of ec A 
Pessina ae the words “against the publication of mat 
err ter inciting to or encouraging murder or 
violence” the words “for the better control 


of the Press” shall be substituted. 


15. For Sub-section (3) of Section 1 of the Indian Press 
(Emergency Powers) Act, 1931, the fol- xxm of 1931 


Amendment of Section 1, lowing sub-section shall be substituted, 
Act XXII -of 1931 namely: — 


XXII of 1931 


“(3) It shall remain in force until the expiration of the 
Criminal Law Amendment Act, 1932.” 


16. In Sub-section (1) of Section 4 of the Indian Press 


Amendment of Section 4, Em Powers) Act, 1931,— 
Act XX of 1931 ( ial alee ) a 


(a) after clause (b) the following words and clauses shall 
be inserted, namely:—“or which tend, directly or indirectly,— 


XXIII of 1931 
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(c) to seduce any officer, soldier, sailor or airman in the 
military, naval or air forces of His Majesty or any 
police officer, from his allegiance or his duty, or 

(d) to bring into hatred or contempt His Majesty or the 
Government established by law in British India or 
the administration of justice in British India or any 
class or section of His Majesty’s subjects in British 
India, br to excite disaffection towards His Majesty 


or the said Government, or 


(e) to put any person in fear or to cause annoyance to 
im and thereby induce him to deliver to any per- 

son any property or valuable security or to do any 

act which he is not legally bound to do, or to omit 

to do any act which he is legally entitled to do, ur 


(f) to encourage or incite any person to interfere with 
the administration of the law or with the mainten- 
ance of law and order, or to commit any offence, 
or to refuse or defer payment of any land-revenue, 
tax, rate, cess or other due or amount payable to 
Government or to any local authority, or any rent 
of agricultural land or anything recoverable as ar- 


rears of or along with such rent, or 


(g) to induce a public servant or a servant of a local 
authority to do any act or to forbear or delay to do 
any act connected with the exercise of his public 
functions or to resign his office, or 


(b) to promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects, or 
(i) to prejudice the recruiting of persons to serve in any 
of His Majesty’s forces, or in any police force, or 
to prejudice the training, discipline or administra- 
tion of any such force,”; 
(b) the Explenation shall be numbered as Explengtion 1, and 
_ after the Explanation as so numbered the following Explenation 
“~ shall be inserted, namely:— ° 
“Explenation 2—Comments expressing disapprobation of 
the measures of the Government with a view to 
obtain their alteration by lawful means without 
exciting or attempting to excite hatred, contempt 
or disaffection shall not be deemed to be of the 
nature described in clause (d) of this sub-section. 
Explanation 3—Comments expressing disapprobation of 
the administrative or other action of the Govern- 
ment without exciting or attempting to excite 
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, hatred, contempt or disaffection, shall not be deemed’ 
to be of the nature described in clause (d) of this 
sub-section. S 

Explanation 4—Words pointing out, without malicious 
intention and with an honest view to their removal, 
matters which are producing or have a tendency 
to produce feelings of enmity or hatred between 
different classes of His Majesty’s subjects shall not 
be deemed to be words of the nature described in 
clause (4) of this sub-section.” 

17. On the commencement of this Act Section 62 of the 
Cessation of effect of Sec- i i cease 
on e d ames) Ordinance, 1932, shall X of 1932 
18. Anything done or any proceedings commenced in pur- 
suance of the provisions of Chapter VI of 
Adoption and continuance the Special Powers Ordinance, 1932, shall, 


of action taken under Ordi- : 
nance X of 1932 upon the commencement of this Act, be 


deemed to have been done or to have been:' 
commenced in pursuance of the corresponding provisions of the 
Indian Criminal Law Amendment Act, 1908, as amended by this + i908 
Act, and shall have effect as if this Act was already in force when 
such thing was done or such proceedings were commenced. 
`” 19. Anything done or any proceedings commenced in pur- 
suance of the provisions of the Indian 
Adoption and continuance Press (Emergency Powers) Act, 1931, as ZXM of 1931 
a R amended by Section 77 of the Special eh ciaia 
by Ordinance X of 1932 Powers Ordinance, 1932, shall, upon the 
commencement of this Act, be deemed to 
have been done or to have been commenced in pursuance of the 
corresponding provisions of the Indian Press (Emergency Powers) x1 of 1931 
Act, 1931, as amended by this Act, and shall have effect as if this 
Act was already in force when such thing was done or such pro- 
ceedings were commenced. 


20. Any person accused of the commission of an offence 
ee ae punishable under ee aa 25, 26, me 
compe 67 or 70, or by reason of rovisions o 
Sod iain arog aaa Chapter VI of the Special Pier Ordi- 
nance, 1932, may, notwithstanding the X of 1932 
expiry of the said Ordinance, be tried and punished as if such 
offence were an offence punishable under or by reason of the cor- 
responding enactment of this Act, and as if this Act had been 
in force at the time of such commission and any trial of any 
such offence begun but not completed at the expiry of the. Special 


X of 1932 
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X of 1932 Powers Ordinance, 1932, may be continued and completed as if 
it had been begun after the passing of this Act: 

Provided that no trial of an offence punishable under Sec- 
tion 67 or 70 of the said Ordinance shall be begun, continued or 
completed in any area in which Section 4 or Section 7, as the 
case may be, is not in force. 


THE U. P. PREVENTION OF ADULTERATION 
(AMENDMENT) ACT 
(No. XII oF 1932)* 
[Received the assent of the Governor-General on December 
23, 1932.] 


Pacers BY THE LOCAL LEGISLATURE OF THE UNITED 
PROVINCES OF AGRA AND OUDH] 


An Act further to amend the United Provinces Prevention 
of Adulteration Act, 1912 (U. P. Act VI of 1912) 


U. P. Act VI WHEREAS it is expedient further to amend the United Pro- 
of 1912 vinces Prevention of Adulteration Act, 1912, for the purpose 
hereinafter appearing: It is hereby enacted as follows:— 

1. This Act may be called the United Provinces Preven- 
tion of Adulteration (Amendment) Act, 
1932. 

2. The words ‘Subject to the provisions of Sub-section (3) ” 

ee shall be inserted at the commencement of _ 
-Amending of section 19 of Subsections (1) and (2) of Section 19 of 
peo etree eee the United Provinces Prevention of Adul- 
teration Act, 1912, and the following Sub-section (3) shall be 
added :— 

“(3) The court shall also in all cases wheré a vendor is con- 
victed impose in addition to the other costs of the prosecution fixed 
under Sub-section (2) a fine of Rs.15 to cover the cost of analysis. 
This fine shall be credited to Government.” 


\ 


Short cath 


*Published in Government Gazette, dated Allahabad, January 7, 1933 
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U. P. GOVERNMENT ACT. . 
U..P. MUNICIPALITIES (THIRD AMENDMENT ACT) 
(No. XV or 1932)* . l 


[Received the assent of the Governor-General on January 7, 1933] - 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH] 
An Act further to emend the United Provinces Municipalities 
Act, 1916 (Il of 1916) ` 
WHEREAS it is expedient to amend the United Provinces 
Municipalities Act, II of 1916 for the purpose hereinafter appear- 
ing; It is hereby enacted as follows:— 
1. This Act may be called the United Provinces Municipa- 
Short title lities (Third- Amendment) Act, 1932. 
2. At the end of Section 29-A of the United Provinces 
Amendment of Section Municipalities Act, 1916, the following 


= the United Prov- 
ion Act, T of 1916 proviso shall be added, namely:— 


“Provided that in the Naini Tal and Mussoorie municipalities 
the next general election shall be held in 1933 and thereafter in 


every fourth year.” 
+Published in Government Gazette, dated Allahabad, January 21, 1933 


GOVERNMENT OF InpIA AcT 
THE INDIAN MARINE (AMENDMENT) ACT 
(No. I oF 1933) * 
` [Received the assent of the Governor General on February 
24, 1933.) 
An Act further to amend the Indian Marine Act, 1887, 
for a certain purpose 


WHEREAS it is expedient further to amend the Indian. Marine 
Act, 1887, for the purpose hereinafter appearing? It is hereby 
a as follows: 
* This Act may be called the Indian Marine (Amendment) 
Shor ticle - Act, 1933. 


2. In Sub-section (1) SE enon ee eae 
Amendment of Section 2, 1887,— 


(a) in clause (#), after the word “means”, the brackets and 
figure “(#),” shall be inserted, and after the words 


*Published in Government Gazette, dared Allahabad, March 11, 1933 


XIV of 1887 


XIV of 1887 


re 


“provided by this Act;”, the following word and 
sub-clause shall be added, namely: 


et 


and 

(#) a member of the Royal Indian Marine Volunteer 

- , Reserve during and in respect of the time when he 
is serving in the Indian Marine Service, whether for 
training or exercise or having been called up for any 
duty or service for which as a member of such Re- 
serve he is liable;”; and 

(b) to clause (b) the following words shall be added, 
namely: i 

“and includes a person holding any such position in the 

~ Royal Indian Marine Volunteer Reserve during and 

in respect of the time when he is serving in the 
Indian Marine Service;”. 


GOVERNMENT OF INDIA ACT 
| -THE INDIAN FOREST (AMENDMENT) ACT 
(No. M oF 1933)*- - = 
[Received the assent of the Governor General on February 
l 24, 1933.] 
An Act further to amend the Indian Forest Act, 1927, 
for a certain purpose 

XVI of 1927 WHEREAS it is expedient further to,amend the Indian Forest 
Act, 1927, for the purpose hereinafter appearing; It is hereby enact- 


ed as follows: 
1, This Act may be called the Indian Forest (Amendment) 
Short title Act, 1933. 


XVI of 1927 2. After clause (4) of Section 2 of the Indian Forest Act, - 


Amendment of Section 2, 1927, the following clause shall be inserted 
Act XVI of 1927 namely: 


“(4A) “owner” includes a Court of Wards in respect of 


pro under the superintendence or charge of - 
ak ay 


urt;””. 


. a 


"e 


x 


*Published in Government Gazette, -dated Allahabad, March -11, 1933 
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GOVERNMENT OF InpiA ACT - 
THE CHILDREN’ (PLEDGING OF LABOUR) ACT 
(No. I or 1933)" 
[Received the assent of the Governor General on February 
24, 1933.] 
An Act to probibit the pledging of the labour of children. 
WHEREAS is is expedient to prohibit the making of agreements . 


to pledge the labour of children, and the employment of children’. a 


whose labour has been pledged; It is hereby enacted as follows: 
1. (1) This Act may be called the Children (Pledging of 
Sbort tit end extent Labour) Act, 1933. : 
(2) ‘It extends to the whole of British India including British 
Baluchistan and the Sonthal Parganas. 

(3) This section and Sections 2 and 3 shall come into force 
at once, and the remaining sections of this Act.shall come into force 
on the first day of July, 1933. se 

2. In this Act, unless there is anything repugnant in the 

Definitions subject or context,— l 
“an agreement to sledge the labour of a child” means an 
agreement, written or oral, express or implied, 
whereby the parent or guardian of a child, in return 
for any payment or benefit received or to be re- 
ceived by him, undertakes to cause or allow the . 
services of the child to be utilized in any employ-- — 
iz ment: 

Provided that an agreement made without detriment to a 
child, and.not made in consideration of any benefit other than 
reasonable’ Wages to be paid for the child’s services, and termina- 
ble at not more than a week’s notice, is not an agreement within 
the meaning of this definition; 

i “child” means a person who is under the age of fifteen years; 


and 

“guardian” includes aa ia having legal custody of or 
control over a child. 

3. An agreement to pledge the labour of a child shall be 


Agreements contrary to vyoid. 
the Act to be vold 
| 4. Whoever, being the parent or guardian of a child, makes 
Penalty for parat or an agreement to pledge the labour of that 
+ modih meins | perenne child, shall be punished with fine which . 
d may extend to fifty rupees. 
S: Whoever makes with the parent or guardian of a child 
“lw for making with 22 agreement whereby such parent or guar- 
ray Mein ep dian pledges the labour of the child shall be 
agreement to pledge the ished with fine which may extend to 
pee an two hundred rupees. 


Published in Government Gazette, dated Allahabed, March 11, 1933, 
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6. Whores knowing or having reason to ble stat an- 
N EE E agreement has been made to pledge 
sid west Min a ot. o of ae im furtherance GF such 
pledged agreement employs such child, or permits 
such child to be employed in any premises or place under his con- 
trol, shall be punished with fine which may extend to two hundred 
_ Tupees. 


U. P. GOVERNMENT ACT an 
U. P. COURT-FEES (AMENDMENT) ACT 
(No. DI or 1933)* 

[Received the-assent of the Governor-General on March 18, 1933] 
[PASSED BY THE, LOCAL LEGISLATURE OF THE UNITED PROVINCES. 
OF AGRA AND OUDH] 

An Act to emend the Court-Fees Act, 1870, in its «pplication to 

~ the United Provinces 
, WHEREAS it is expedient to amend the Court-Fees Age: 1870, 
l in its application to the United Provinces 
for the purpose pean appearing; it 
is herby enacted as follows: 
1. (1) This Act may be called the United Pionica Court- 
Title and extent, Fees (Amendment) Act, 1933. 
(2) It extends to the territories for the time being adminis- 
_ tered by the Local’ Government of the United Provinces. 
2. In Schedule H to the Court-Fees Act, 1870, the following 


er ee to article shall be added after article 21: 


1870. a 





of a division or to the collector of a dis- ra rupean. 
trict (or to some other person or tri~- 
bunal specially appointed by rule in this 
behalf) under Subsection (2) of Sec- 
tion 22 of the United Provinces 
Municipalities Act (Act II of 1916), 
ee ee ee 
as a member of a municipal board. i 
(b) A petition presented to a district judge 











(2) of Section 18 of the District 
Boards Act (Act X of 1922) question- 


ing the election of any as a 
ai a E bea 


*Publishod in Government Gezette, dated Allehabad, March 25, 1933. 
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- GOVERNMENT OF INDIA ACT 
THE U. P. DISTRICT BOARDS (AMENDMENT) ACT 
(Act I.or 1933)” - 
[Received the assent of the Governor-General on March 22, 1933] 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH] < g l 


5 An Act to amend the United Provinces District Boards Act 
(U. P. Act X of 1922) 


WHEREAS it is expedient to amend the United Provinces Dis- 
trict Boards Act, 1922, in certain respects; It is hereby enacted as 
tollows: 

1. This Act may be called the United Provinces District 

Shorp title ' Boards (Amendment) Act, 1933. 

2. In this Act the expression “the principal Act” shall mean 
the United Provinces District Boards Act, 
1922. -~ 

3, -In Sub-section (2) of Section 35 of the principal Act, for 

Amendiment of Subsection the words “after the ocċurrence of a: 
(2) of Section 35 of the general election every board shall elect its 
principal Act own chairman” the following words shall 
be substituted, namely: r i 

“When a board is completed after a general election it shall 
elect its own chairman.” 

errata Saari 4. Sub-section (3) of Section 35 of 
bea ee ae ° the principal Act shall be omitted. 

i l 5. At the end of Section 35 of the 
Pcs dig EN principal Act the following explanation 
Act shall be added, namely: l 

“Explanation—A board shall be said to be completed within 
the meaning of Sub-section (2) when all elected seats are filled by 
election and not otherwise.” ey 

Omission of Sub-section 6. Sub-section (4) of Section 35-B of 


er ges 35-B of tbe the principal Act shall be omitted. 


7. After Section 35-B of the principal Act the following. 


pone of new Section pew Section shall be added, namely: 
35 


“35.C, (1} When the question is raised by a petition pre- 

> ferred to the Local Government by an elec- 
Decision of election di- tor entitled to vote in any of the circles 
ga l of a board, or by any member of the board, 
whether the chairman of a board has been duly elected or nomi- 
_nated under the provisions of Section 35 or Section 35-B, the 
Local Government shall, without considering the merits of the 
ee eee dn ene 


“Published ‘in Government Gazette, dated Allahabad, April 1, 1933 
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question raised, refer it for decision to a judicial officer not ‘below 
the rank of a district judge: \ > . 2 
Provided that security of Rs.500 in cash shall be filed with the 
petition and that such security shall be forfeited to Government 
on the recommendation of the judicial officer’ to whom the petition 
_ has been referred if the petition is found by him to be frivolous 
or vexatious. , od. a 
(2) The judicial officer shall on a date fixed by hinr call ‘upon: 
the parties to appear before him and produce such evidence as they 
desire in support of their case, and shall then proceed to-pass orders 
on the petition. : + 
(3) No suit or application challenging the election of a chair- 
man of a board shall lie in any civil or any other court.” 
ice Sea 8. The following new Sub-section shall 
(4) to BE : of the be added to Section 38 of ‘the principal: 
principal Act Act, namely: 
“(4) Ifa chairman of a board on receiving a requisition from 
the members of a board requesting him to hold a meeting for pass- . 
‘ing a resolution under Sub-section (2) on a date specified in the - 
requisition does not convene a meeting within-one month of the 
receipt of the requisition he shall be liable to removal by Govern- `` 
ment.” / - i 
_ 9. The words. “of this section or under Sub-section (4) of -- . 
Amendment af Sub-section Section 38” shall be inserted after the 
(3) of Section 39 af the words “under Sub-section (2)” in line 2 
principal Act of Sub-section (3) of Section, 39 of the 


principal Act. 
10. For Section 71 of the principal Act 


i V ina y oraas 7! the following section shall be substituted, 


namely: Ve 
. Dismissal and punishment “71. A board may by special resolution 
of, secretary punish or dismiss its secretary. 


Provided firstly that such resolution is passed by a vote of not 
less than two-thirds of the total number of members of the board 
for the time being: l E E 

Provided secondly that the secretary of a board shall have a 
right of appeal to the local Government against’ such resolution 
within one month from the date of the communication of the re- =~ 
solution-to him, and that the resolution shall not take ‘effect until 
the period of one month has expired or until the local Government 
have passed orders on any appeal preferred by him.” - - 
. 11. . In Sub-section (b) of Section 133 of the principal Act, ~ 

the words “or under the Northern India 
(6) of Sandon 133 of tin Ferries Act (Act XVII of 1876)” shall be 
principal Act inserted between the word “thereunder” 
-agd the words “to be recoverable.” = 
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GovERNMENT oF ÍNDIA ACT 
- -"(No. XI oF 1933)* 
Received the assent of the Governor General on April 16, 1933] 
-An Act further-to amend the Indian Merchant Ship ping 

l ~ Act, 1923, for certain purposes. 
a nee it is expedient further to amend the Indian Mer- XXI of J923 
' chant Shipping Act, 1923, for the purposes hereinafter appearing; 
It is rake enacted as follows: 

-L (1) The Aee may be aled ehe ndan Merche Shipping 

Short title and com- (Amendment) Act, 1933. 


mencement, 
(2) It shall come into force on such date.as the Geeenine XXI of 1923 
-General in Council ‘may, by notification in the Gazette of India, . 


appoint. 


2. In Section 155 of the Indian Merchant Shipping Act, 1923 ° 


Amendment of Section (hereinafter referred to as the said Act) — 
155, Act XXI of 1923. 


(a) Clause (c) shall be omitted; 
(b) Clauses (2) (e) and (f) shall be relettered as Clauses 
(c), (2) and (e), respectively; 
ae) adh ues (e), as so re-lettéred, the owns clause 
be inserted, namely: 
“(D In. a case of a native passenger ship, ie food, fuel 
si ~ “atid pure water over and above what is hecéssary for ` 
'- the eal and the -other things (if any) prescribed + 
* for nativ ger ships, have been placed on board, 
of the quality prescribed, properly packed, and suff- 
cfent to supply the native passengers on -board during 
the voyage which the ship is to make (including 
> such detention in quarantine as may be probable) _ 
according to the prescribed ‘scale: af 
---- Provided that, if the officer appointed-in this behalf by the 
Governor General in Council is satisfied, thata native 
passenger has brought on board for his own use food 
of the quality and in the quantity prescribed, such 
native passenger shall not .be included among the 
_number of native passengers for the purpose of the, 
` supply of food under this clause;”; ae 
(4) after clause (b) the following clause shall be inserted; 
a “namely: >- 
aoa ` €fi) in the case of a pilgrim ship, that food and pure water 
` over and above what is necessary for the crew, and 
- the other things (if any) prescribed for pilgrim ships, 
*Publishéd in Government Gaxecte, dated Allahabad, May 6, 1933 
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l have hea ee board, of the N a prescribed, 
properly packed and sufficient to supply the pilgrims ~+ 
on board during the voyage which the ship is- to 


A make (including such detention in quarantine’ ab ` 


= may be probable) according to the penne scale;” `> 


and ` 


3. Section 156 of the said Act shall be omitted. — 


-4, In section 166 of the said Act,— 
Amendment of Section ° 
66, Act XXI of 1923. 


(8) ‘the words * ‘Or lin” where -they first occur, shall = at 
be omitted; ~ 


(b) for the words “any passei er or “bilgim” the words 
- “any native Passenger” at be substituted; and 

(e after the words “tfue] and ` water,” the words “or, if 

the master “of a pilgrim ships without reasonable ex- 

cuse, the burden..of proving. which shall lie upon 

him, omits to supply to any pilgrim the prescribed 

Ze E allowances of cooked .and “uncooked food and of 
oe water,” shall be inserted. : 


oe yor sub- uA (1) of-section 167 of the said Act, Peas 
7 rA Sak Sectio" word “twenty” the word “ify”, shall be ` 
bstituted. = 


‘164, Ao? XXI of 1923., > su 


“6, In sub-section (1) of section’ 193 of the iaid Act, forthe 


P EIE EEE E E P T the space for the time being requir- 


"193, Act XXI of 1923; passengers under this Act”, the 


ly” ‘shall be-mubstituted, 


wr 


gt 


words “sixteen and TO respective- 


"Z: In section. 201. REUN 
Amendment of Section” 


O Ñ; Act FAE 1923, ` p 
on (0). “in. sub-section n O» T the words:“as may be pres- ~- 
Sy _ cribed”, oll 


Pyne, Ores Ahali pe- inserted, 


“and such meda officers nd attendants shali give their 
i«  _ services free to all sick pilgrims on board”; 

(b) in sub-section (2) ,— 

(i) for the words “If this section is not com lied with”, 


the words.“If medical officers and attendants are not -_ 


carried of a pilgrim sui in actordante with the pro- 

visions of sub-section (1)” shall be ‘substituted; and ` 

(#) for the words “five h ’ the words “three ea 
i sand” shall be substituted; and 


_ 


(e) clause’ (i) shall-be re-lettered as clause (j), i 3o oio 


~ 


at- 


me 
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oa (e) g sub-section D. ae following sub-section shall 
7 be inserted, namely:— 

3) Any medical officer or attendant on’a TER ship 

ee ee 

"ces shall be liable to a fine which may extend to two 

hundred rupees.” 

ee er ai a ee 8. For Section 205 of the said Act the 

Xa PEF 205, Act S section shall be substituted, 

; < “205. (1) Port-clearance shall not be granted from 

ee ee any port in British India to any 

ce ee geen pilgrim ship unless the master, 

owner or agent and two sureties re- 


T = 


mty 
r 


so ; sident i in British India have executed, in favour of the Sec- 
. |. ` retary of State for India in Council, a joint and several bond 
Gots for the sum of ten thousand rupees covering all voyages 


"=C hich may be made by the ship in the current pilgrim 
l season, conditioned that— 
(a) where any voyage does not begin at Aden, the ship 
shall, if so required by an order under Section 203, touch at 
Aden on the outward voyage and eei obtain the certificate 
required under that section, ` 
(b) the master and medical officer or officers, if any, 
shall comply with the provisions of this Part and the rules 
made thereunder, and . > 
(c) the master, owner or'agent (as the case may be) 
"shall pay: any sum, claimed by the Governor-General in 
‘ Council under Section 209-A. 
(2) A bond may be given under this section covering 
ei da a ae ee eee oe a 
cases the amount of the bond shall be ten thousand rupees for 
each ship covered.” 
9. In Section 206 of the said Act, after Sub-section (1), the 
- ¿Amendment of Section spa Sub-section : be inserted, 
206, Act XXI of 1923. f 
a No a E E 
grim ae ke produces medical certificates signed by 
persons, Poe in ae opinion of the officer making an inspection 
under this section, are duly qualified to grant seek certificates, 
showing that such pilgrim— . 
(a) has been inoculated ‘against cholera within six 
months before the inspection, and 
(by has been vaccinated against —— within five 
years before the inspection: 
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Provided that the officer making the inspection may dis- 
pense with the certificate of vaccination, if in his opinion the 
pilgrim has marks showing that he has had small-pox.” ` 
10. For the proviso to Section 208-A of the said Act the 


Substitution of new pro following proviso shall be substituted, 
vio to Section 208-A, Act namely: 


XXI of 1923. 
“Provided that the prescribed person may exempt any 
pilgrim from any or all of the above requirements, if he 
is satisfied that it is inexpedient, in the special circumstances 
of the case, to enforce them.” 


PE N 11. For Section 209 of the said Act the 
E 209, ya following sections shall be substituted, 
XXI of 1923. namely: 
“208-B. (1) Every pilgrim travelling on a ile 
Ime of production of ship shall be entitled, on payment 
tickets. of bis passage-money and fulfilment 
of other prescribed conditions, if any, to receive a ticket 
in the-prescribed form, and shall be bound to produce it to 
such officers and on such occasians as may be prescribed and 
otherwise to deal with it in the prescribed manner: 
Provided that no pilgrim, who has not been exempted 
under the proviso to Section 208-A, shall be given a ticket 
other than a return ticket unless he has made the deposit 
required by that section. 
(2) Any ticket issued to a pilgrim for a voyage on a 
pilgrim ship shall entitle him to recetve food and water, on the 
scale and of the quantity prescribed, free of further charge, 
throughout the voyage. 


208-C. (1) Every pilgrim prevented from embark- 
Refund of depots and ing under Section 206, or removed 
parsage-money. from the ship under Section 207, or 
otherwise prevented from proceeding shall be entitled to the 
refund of any passage-money which he may have paid, and 
of any deposit which he may have made under Section 
208-4. - 
ee Any aie who, within eighteen months of his 
sailing from British India, satisfies His Majesty’s Representa- 
tive at Jeddah that he intends to remain in the Hedjaz or to 
return to India by a route other than the route by which he 
came from India, shall be entitled to a refund of any de- 
posit made by him under Section 208-A, or, if he is in pos- 
session of a return ticket, to a refund of half the passage- 
money paid by him. 
(3) Where any pilgrim dies in the Hedjaz or on the 
voyage thereto, cee ee ea meee eae: 
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; my 
in ‘writing in the prescribed manner, or, if no person has 
been so nominated, his legal representative, shall be entitled 
to a refund of any deposit made by such pilgrim under Sec- 
tion 208-A, or, if ee was in possession of a return 
ticket, to a refund of half the passage-money paid by such 
pilgrim. 

(4) Where any pilgrim fails to return to British India 
from the Hedjaz within eighteen months of his sailing from 
India, or returns to India by a route other than the route ` 
by which he came from India, he or any person nominated 
by him in this behalf in writing in the prescribed manner 
shall be entitled to a refund of any deposit made by such 
pilgrim under Section 208-A, or, if such pilgrim was in pos- 
session of a return ticket, to a refund of half the passage- 
money paid by such pilgrim, except where such deposit or 
passage-money has y been refunded under this section. 

© (5) Refunds under Sub-sections (1), (2). (3) and 

- (4) of deposits shall be subject to such conditions and of 

passage-money to such deductions and conditions as may 
be prescribed. 

209. (1) All deposits made under Section 208-A 

Unclaimed deposits and Which have been unclaimed for the 
pamage-monsy to lp to prescribed period shall become the 
a property of Government. 

(2) If any pilgrim entitled to a refund of passage- 
money under Sub-section (1) of Section 208-C not 
claim such refund within the prescribed period, or if any 
pilgrim who has purchased a return ticket does not on the 
basis of such ticket obtain a return passage from the Hedjaz 
within the prescribed period and the value of the return 
half of such ticket has not been refunded under Sub-sec- 
tion (2) or Sub-section (3) or Sub-section (4) of Section 
208-C, such passage-money or value shall, subject to the 
exercise of the rights conferred by Sub-section (4) of Sec- 
tion 208-C, become the property of Government and shall 
be paid to Government by the master, owner or agent to 
whom it was paid.” 

Amendment of Section 12.: In Section 209-A of the said Act, — 

209-A, Act XXI of 1923. 

(a) in Sub-section (1),— et 

(i) for the words ‘Port-clearance shall not be granted 
from any port in British India to any pilgrim ship unless or 
until the master, owner or agent and two sureties resident 
in British India have executed in favour of the Secretary of 
State for India in Council a joint and several bond for the 
sum of ten thousand rupees, conditioned that, if any pilgrim 
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who has been carried to the Hedjaz by that ship” the words 
“Where any pilgrim who has been carried to the Hedjaz by 
a pilgrim ship” shall be substituted, 

(#) for the words “British Consul”, the words “His 
Majesty’s Representative” shall be substituted, 

(ii) for the words “master, owner or agent aforesaid”, 
the words “master, owner or agent of the ship in which 
such pilgrim was carried to the Hedjaz” shall be substituted, 
and i 
(iv) after the proviso the following further proviso 

shall be inserted, namely— 

“Provided further that in the case of any pilgrim whose 
ticket has been deposited with His Majesty’s Representative 
at Jeddah the said period of twenty-five days shall, during 
the period of six weeks following the Haj day, be reduced 
to fifteen days beginning on the day on which such pilgrim 
notifies to His Majesty’s Representative at Jeddah his desire 
to°embark for the return passage.” ; 

and 

(b) in Sub-section (2), for the words “British Con- 
sul” the words “His Majesty’s Representative” shall be substi- 
tuted. 

13. In Sub-section (3) of Section 209-B of the said Act, 

Amendment of Sectin for the words “within such time”, the 
209-B, Act XXI of 1923. words “Before such reasonable and suff- 
cient interval” shall be substituted. 


14. To Section 209-C of the said Act, the following Sub-sec- 


Amendment of Section tion shall be added, namely— 
209-C, Act XXI of 1923. 


(6) Nothing in this section or in Section 209-B shall - 
apply to any advertisement made before the interval pres- 
cribed under Sub-section (3) of Section 209-B, and intend- 
ed to give public information of the approximate date of 
the mailing of a pilgrim ship, provided that such advertise- 
ment clearly states that the date so advertised is approxi- 
mate only and that the correct proposed date will be ad- 


vertised later.” 
Änadmat ek. Geta 15. (1) In Sub-section (1) of Section 
213, Act XXI of 1923. 213 of the said Act, — 


(a) in Clause (f), — 

(i) for the words “food, fuel and water”, in the first 
place where they occur, the words “cooked and uncooked 
food and water” shall be substituted: and 

(ii) for the words “food, fuel and water”, where they 
occur in the second place, the words “food and water” shall 
be substituted; ; 
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(b) after Clause (f); 'as so amended, the following clause 
shall be inserted, namely— 

(ff) the kinds of food to be provided for pilgrims 
on payment , in addition to the food to be supplied in 
accordance with the rules made under Clause (f), and the 
charges which may be made for the same;”; 

(e) in Clause (j), after the words “on board” the 
words “free of charge to pilgrims” shall be inserted; 

(d) after Clause (m) the following clause shall be 
inserted, namely— 

“(mm) the period referréd to in Clause (a) of Sub- 
section (1-A) of Section 206;”; 

(e) for Clause (r) the following clause shall be substi- 
tuted, namely— 

“(r) the refund of deposits and passage-money un- 
der Section 208-C, and the manner in which persons shall 
be nominated under that section for the purpose of en- 
titling them to a refund;”; 

and 

(f) after Clause (w) the following clause shall be in- 
serted, namely— 

“(ww) providing that a pilgrim shall not be re- 
ceived on board any pilgrim ship, unless he is in possession 
of a passport or a pilgrim’s pass, regulating the issue of 
pilgrims’ passes, and prescribing the form of and fees 
which may be charged for such passes; and”. 

(2) In Sub-section (2) of the said section, for the words 
“two hundred” the words “three hundred” shall be substituted. 


GOVERNMENT OF INDIA ACT 
[Received the assent of the Governor General on April 16, 1933] 
(No. XII oF 1933)* 
An Act further to amend the Indian Income-tax Act, 1922, for a 
certain purpose 

WHEREAS it is expedient further tb amend the Indian Income- 
tax Act, 1922, for the purpose hereinafter appearing; It is hereby 
enacted as follows: 

1. (1) This Act may be called the Indian Income-tax 

Short title and (Amendment) Act, 1933. 


ment. 
(2) It shall come into force on the 1st day of April, 1933. 





2. In Sub-section (2), of Section 4 of the Indian Income~ 


Amendment of Section tax Act, 1922, — 
4, Act XI of 1922. 


(a) for the words “Profits and gains of a business” the 
words “Income, profits and gains” shall be substituted, and 
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XI of 1922 


before the word ‘ ‘profits” where it occurs for the second time, 

the word “income”, shall be inserted; 

(b) the words “provided that they are so received or 
brought in within three years of the end of the year in which 
they accrued or arose” shall be omitted; 

(c) the following provisos shall be added, namely: 
‘Provided that nothing contained in this Sub-section shall 

apply to any income, profits or gains so accruing or arising prior 
to the ist day of April, 1933, unless they are income, profits or 
gains of a business and are received in or brought into British 
India within three years of the end of the year in which they 
accrued or arose: 

Provided further that nothing in this Sub-section shall apply 
to income from agriculture arising or accruing in a State in India 
from land for which any annual payment in money or in kind is 
made to the State”; and 

(d) in the Explanation, before the word “profits” the word 

“income,” shall be inserted. 


GOVERNMENT OF INDIA ACT 
Reire the assent of the Governor General on April 16, 1933] 
(No. XM oF 1933)* 


An Act to provide for.the imposition of additional duties of S 
on imported goods for the purpose of safeguarding 
industries in British India. 

WHEREAS it is expedient to provide for the imposition of addi- 
tional duties of customs on imported goods for the purpose of safe- 
guarding industries in British India; It is hereby enacted as follows: 

Short title, extent and 1. (1) This Act may be called the 
duration. Safeguarding of Industries Act, 1933. 

(2) It extends to the whole of British India except Aden 
and Perim. 

(3) It shall remain in force until the 31st day of March, 
1935, 

2. (1) If the Governor-General in Council is satisfied, after 

Power of Goyernor- such inquiry as he thinks necessary, that 
General in Council to impose goods, the produce or manufacture of any 
camming country outside India, are being sold in or 
imported into British India, at such abnormally low prices that 
the existence of an industry established in British India is thereby 
endangered, he may, by notification in the Gazette of India, im- 
pose on any such goods a duty of customs of such amount as he 
considers. necessary :to- ie a the interests of the industry 
affected. © - 
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(2) The duties imposed under Sub-section (1) shall be deem- VII of 1894 
ed to be duties leviable under the Indian Tariff Act, 1894, and 
shall be in addition to any duties imposed under that Act or any 
other law for the time being in force, but shall not be included in 
the total duty upon which any additional duty imposed by Sec- 
tion 4 of the Indian Finance Act, 1931, or Section 4 of the Indian 
Finance (Supplementary and Extending) Act, 1931, is calculated, 
or operate so as in any way to affect the amount of any additional ° 
duty so imposed. 

3. (1) Every notification issued under Sub-section (1) of 

Notification imposing duty Section 2 shall be laid before both Cham- 
of customs to be spproved by bers of the Indian Legislature as soon as 
POA Sea may be after it is made, and shall cease to 
have effect on the expiry of two months from the last date on which 
it has been so laid before either Chamber unless in the meantime 
it has been approved by a resolution of each Chamber. 

(2) Notwithstanding anything contained in Section 21 of the X of 1897 
General Clauses Act, 1897, the provisions of Sub-section (1) shall 
not apply to the exercise by the Governor-General in Council of 
his powers under the said section of the said Act to add to, amend, 
-vary or rescind any notification issued under Sub-section (1) of 
Section 2 of this Act unless such exercise has the effect of imposing ` 
a duty of customs not already imposed or of increasing a duty of 
customs already imposed by the original notification. 

4. (1) ‘The Governor-General in Council may, by notifica- 

Power of Governor tion in the Gazette of India, make rules for 
aa the purpose of carrying into effect the pro- 
visions of this Act. 

(2) In particular and without prejudice to the generality of 
the foregoing power such rules may prescribe the conditions subject 
to which any goods shall be deemed to be the produce or manu- 
facture of a particular country for the purposes of this Act. 


THE U. P. DISTRICT BOARDS (SECOND 
AMENDMENT) ACT 
(Acr II or 1933) * 

[Received the assent of the Governor-General on March 25, 1933] 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
oF AGRA AND OUDH] 

An Act further to amend the United Provinces District Boards 
Act, X of 1922 

WHEREAS it is expedient to amend the United Provinces Dis- 
trict Boards Act, X of 1922, for the purpose hereafter appearing; 
It is hereby enacted as follows: . 
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1. This Act may be called the United Provinces District 
Short title Boards (Second Amendment) Act 1933. 


2. For the last paragraph of the explanation appended to Sec- 
Amendment of Section 114 tion 114, the following proviso shall be 
of U. P. Act, X of 1922 substituted namely: 


“Provided that in notified and town areas the taxation shall 
s take the form of a contribution from the funds of the notified or 
town area. This contribution shall be fixed by the chairmen of the 
district board and of the notified or town area committee in con- 
sultation, with due regard both to the services rendered by the dis- 
trict board in each case to the said notified or town area and to the 
available funds of that area. In case of disagreement between the 
two chairmen the matter shall be referred to the Commissioner, 
whose decision shall be final.” 
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GOVERNMENT OF Inpia AcT 
AUXILIARY FORCE (AMENDMENT) ACT 
(No. X oF 1933)* 
[Received the assent of the Governor-General on April 13, 1933] 


An Act further to amend the Auxiliary Force Act, 1920, for 
certain purposes. 


WHEREAS it is expedient further to amend the Auxiliary 
Force Act, 1920, for the, purposes hereinafter appearing: It is 
hereby enacted as follows: 

Tai 1. This Act may be called the Auxi- 
eas liary Force (Amendment) Act, 1933. 


2. In Section 2 of the Auxiliary Force Act, 1920 (herein- 
eae? after referred to as the said Act), for the 
Act XLIK of 1920 ° definition of “competent military autho- 
rity” the following definition shall be 

substituted, namely: ) 

“ ‘competent .military authority’ means the authority 
prescribed as competent to perform or exercise all or any of 
the duties imposed or powers conferred on the competent 
military authority by this Act;”. 

3. In Sub-section (2) of section 5 of the said Act, before 
the words “An applicant for enrolment” 
the words “Subject to the prescribed con- 
ditions,” shall be inserted, and the words 
“located in the prescribed military area within which he for the 
time being resides” shall be omitted. 
nen of tion 9 4, In Section 9 of the said Act,— 

(a) for the words “has not attained the age of thirty-one 
years” the words “is included in the Active Class” shall be 
substituted; 

(b) for the words “the preliminary training specified in 
Schedule I” the words “preliminary training of such amount as 
may be ordered by the competent military authority subject to 
the limits specified in Schedule I’ shall be substituted; 

, (c) in the first proviso, for the words “competent military 
authority” the words “Officer Commanding-the corps or unit to 
which such enrolled person belongs’ shall be substituted; and 

_ (d) for the second proviso the following proviso shall be 
substituted, namely: 
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Amendment of section 5, 
Act XLIX of 1920, 
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“Provided further that any person may be exempted either 
wholly or in part by the Officer Commanding his corps or unit 
from the necessity of undergoing preliminary training required 
by this section and shall, on the publication in the orders of the 
corps or unit of such exemption, be deemed to the extent of such 
exemption to have completed such preliminary training.” 


Repeal of section 10, Act 5. Section 10 of the said Act shall be 
XLIX of 1920. omitted. 


Amendment of section 11, . : 
Act XLIX of 1920. i 6. In Section 11 of the said Açt,— 


(a) the words and brackets “(other than a person to whom 
the provisions of Section 10 apply)” shall be omitted and for the 
words “as heréinafter provided” the words “by the Officer Com- 
manding the corps or unit to which he is appointed” shall be 
substituted; n 

(b) after clause (a) the word “or” shall be inserted, and 
for Clauses (b) and (c) the following shall be substituted, 
namely :— 

“(b) the Reserve Class;”; and 


(c) for the words “the periodical training specified in Sche- 
dule I” the words “periodical training of such amount as may be 
ordered by the competent military authority subject to the limits 
specified in Schedule I” shall be substituted. 
ee i A 7. In Section 12 of the said Act— 

(a) in Sub-section (2), — 

(i) the words “or entitled to rank as officers of His 
Majesty’s Forces” shall be omitted; 

(#) in Clause (a), for the word “and” the words “or 
who being so required” shall be substituted, and for 
the words “until the end of the training year in 
which he attains the age of thirty-one years”? the 
words “until he is transferred to the Reserve Class 
by order of the Officer Commanding the corps or 
unit” shall be substituted; and 

(ii) for Clauses (b) and (c) the following clause shall 
be substituted, namely:— 

“(b) every such person who is transferred from the 
Active Class under the provisions of Clause 
(a) or who on enrolment is assigned to the 
Reserve Class by order of the Officer Com- 
manding the corps or unit shall be included in 
the Reserve Class.”’; - 


(b) in Sub-section (3), the words “to be entitled to rank a 
an officer of His Majesty’s Forces or,” the words “Section 10 or” 
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and the words “as the case may be” shall be omitted; 
(c) in Sub-section (4) ,— 
(i) for the words “either Class of the Reserve” the words 
“the Reserve Class” shall be substituted; 
(#) for the words “for any training year in any other 
Class for which more periodical training is specified 
in Schedule T” the words “in the Active Class” shall 
be substituted; and 
(Hi) after the word “shall” the words “If the competent 
- military authority grants the application,” shall be 


inserted; and 
(d) Sub-section (5) shall be omitted. 
Amendment of section 13, 8. In Section 13 of the said Act— 


Act XLIX of 1920. 

f (a) for Clause (e) of Sub-section (1) the following clause 

shall be substituted, namely:— 

7 (4) on the recommendation of: the Advisory Committee, 

direct that any enrolled person included in the 
Active Class shall, for the purposes of periodical 
training, be included for any stated period in the 
Reserve Class, or”; and 


©) in Sub-section (2), for the words “to each person” the 
_ words “in respect of each individual or unit or part thereof” shall 
be substituted. 

9. In Section 14 of the said Act, for the words “competent 
military authority,’ where they first 
Pa a non le occur, the words “Officer Commanding 
the corps or unit to which he belongs” 

shall be substituted. 


10. In Sub-section (2) of Section 15 of the said Act, for 

l the words “specified in Schedule I for” 

a mnentment of section 15 the words “to which he is liable in” shall 
be substituted. 


11. In Sub-section (1) of Section 28 of the said Act, the 
Amendment of section 28, “words “or a military officer appointed by 


Act XLIX of 1920. him in this behalf” shall be omitted: 
Amidst ok menoa i0; 12. In Sub-section (2) of Section 30 
Act XLIX of 1920, of the said Act— 
(a) after Clause (e) the following clause shall be inserted, 
namely:. 


“(aa) prescribe the authority which shall be the compe~ 
tent military authority for any purpose under this 
Act; 
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(b) to Clause (o the following words shall be added, 


namely: 


“and the conditions governing applications to be enrolled in 
a particular branch, corps or unit” 
and 

(c) in Clause (f), before the word “rates” the words “con- ^ 
ditions governing the grant of, and the” shall be inserted. 

Amaina Ok Schedule 13. In Schedule I to the said Act, jn 

I, Act XLIX of 1920. item No. 2— 

(a) sub-item (2) shall be omitted; and 

(b) sub-item (3) shall be re-numbered as sub-item (2), 
and in that sub-item, as so re-numbered, in the first column, for 
the words “Second (B) Class Reserve” the words “Reserve Class” 
shall be substituted, and in the second column, the words “for this 
Class” shall be omitted. 
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LOCAL ACT 


AGRA UNIVERSITY AMENDMENT ACT, 1926 
(No. IV or 1933}* | a 
[Received the assent of the Governor-General on Aug. 20, 1933] 
(An Act to amend the Agra University Act No. VIII of 1926) 
van it is A ste to amend the Agra University Act, United Pro- 
1926, inafte ing: It is her Vinca Aer 
as | purpose hereinafter appearing: It i hereby enacted ae 
1. This Act may be called the Agra University (Amend- 
menty Act, 1933. 
2. After Sub-clause (f) of Section 2 of the Agra University Amendment of 


Act, 1926, the following new Sub-clause (g) shall be inserted Section 2 of 


and the existing Sub-clause (g) shall be marked (4): United pee 


“(g) ‘Inspecting officers in the Department of Educa- VII of 1926. 
tion’ means persons engaged permanently as inspecting officers 
by (a) the Department of Public Instruction, United Pro- 
vinces, or (b) the Education Department of Gwalior or an 
Indian State in Rajputana or Central India or: (c) the Ajmer 
Administration or (d) the Central India Agency.” 
3. After Sub-clause (b) of Sub-section (2) of Section 4 Amendment of 
of the Agra University Act, 1926, the following new Sub-clause Secon 4 of 
(c) shall be inserted, and the existing Sub-clauses (c) and (d) iii pa 
shall be marked (d) and (e) respectively: VOI of 1926. 
““(c) are. inspecting officers in the Department of 
Education and fulfil the conditions laid down in the Statutes 
and Regulations and have passed the examinations of the 
University under like conditions, or”. 


+Publshed in Government Gerette, dated Allahabad, September 16, 1933 


LOCAL ACT 


THE U. P. COURT OF WARDS (AMENDMENT) ACT 
(Act V oF 1933)" 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
oF AGRA ‘AND OUDH] 
An Act to amend the United Provinces Courts of Wards ‘Act, 1912 
(United Provinces Act No. IV of 1912). 
WHEREAS it is expedient to amend the United Provinces Court 
United Provinces Act Of Wards Act, 1912, for the purposes 
No. IV of 1912. hereafter appearing: ` ae, 
It is hereby enacted as follows: 
*Published in Government Garette, dated Allahabad, October 7, 1933 
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1. This Act shall be called the United Provinces Court of 
Short title. Wards (Amendmertt) Act, 1933. 


2. For Section 4 of the United Provinces Court of Wards 
Amendment of ‘Section 4 Act, 1912, the following section shall be 
of United Provinces Act IV substituted, namely: 


of 1912. 
Constitution of’ Court of “4. (1) The Court of Wards shall 


(a) a whole-time President paid by the Court of Wards 
and appointed by the Governor after consulting the Court of 
Wards, on such remuneration, if any, and such conditions of 
the tenure of office as the Governor may, subject to the provi- 
sions of Section 6-A, after consulting the Court of Wards, 
deem fit in the case of each President, i 

(b) three members elected by the British Indian Asso- 
ciation, 

(c) three members elected by the Agra Zamindare’ 
Association, ` 

(d) two members of the United Provinces Legislative 
Council elected by that Council, and 

(e) one member nominated by the local Government: 


Provided that no person except the President shall be elected 
or nominated as a member who does not pay land revenue or under- 
proprietary rent amounting to Rs.1,500, or who is not in receipt 
of a maintenance allowance of at least Rs.1,200, a year from ae 
estate of a proprietor: 

Provided further that until the first President be appointed 
under this section, the member of the Board of Revenue who is 
at the time in charge of the Court of Wards shall be ex officio 
President. 

. (2) The Secretary of the Court of Wards shall be a whole- 
time officer paid by the Court of Wards. 


The Governor shall, after consulting the Court of Wards, 
appoint the Secretary and fix the scale of his remuneration.” 


3. For Section 5 of the United Provinces Court of Wards 
Amendment of Section 5 Act, 1912, the following section shall be 


a pien Provinces Act IV eubstituted, namely: 


“$. The authority vested in the Court of Wards shall be 
Contro? of the local subject to the control of the local Govern- 
Government, ment in the following matters: 
(4) the assumption of superintendence of person or pro- 
perty; 
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(b) the release of person or property from such 
superintendence; i 

(c) any of the following matters which the President 
refers to the local Government for their decision: 

(i) appointment to any post on a salary of Rs.500 

or more, and transfer, reduction, removal or dismissal of 

a servant of the Court of Wards drawing a salary of 

Rs. 500 or more; 


(i) budgets of estates of which the income 1s 
Rs. 50,000 or more; and 


(ii) all proposals for the sale or purchase on behalf 
of an estate under its superintendence of property, whe- 
ther movable or immovable, for more than Rs. 10,000 
and all proposals for contracting a loan of more than 
Rs. 20,000. 


Such reference may be made by the President at his own 
discretion and shall be made if a majority of the other members of 
the Court of Wards so request. ` 


If upon such reference the local Government take a provi- 
sional view which is not in accordance with the view of the 
majority of the members of the Court of Wards, the local Govern- 
ment shall state their provisional view to the Court of Wards, and 
shall, before coming to a final decision, consider any comment which 
the Court of Wards may make.” 


4. For Section 6 of the United Provinces Court of Wards 
Amendment of Section 6 Act, 1912, the following section shall be 
af United Provinces Act IV substituted, namely: 
of 1912, , 
“6. (1) Subject to the provisions of Section 5 the follow- 


a l ing business shall be disposed of by the 
Distribution of busines. Court ol Wards: 


(a) The delegation of powers under Section 7. 


(b) All questions relating to the assumption or non- 
assumption of the superintendence of the person or property 
of a proprietor or minor under Section 12 (2) or 12 (3) 
and to the release or non-release of person or property from 
superintendence under Sections 44, 45 or 46. 


(c) All proposals for the sale or purchase on behalf of 
an estate under its superintendence of property, whether mov- 
able or immovable, for more than Rs. 5,000, and all proposals 
for contracting a loan for more than Rs. 20,000. 


(d) All questions under Section 25 relating to the sums 
to be allowed for the expenses of any ward and of his family 


and dependants, if the sum involved is not less than Rs. 1,200 
annually recurring or Rs. 5,000 non-recurring. 

(e) All questions relating to the residence and education 
of wards under Section 26 or relating to the marriage of, or 
other important domestic ceremony affecting, a ward. 


(f) The budget of the Court of Wards and the budgets 
of those estates under its superintendence whose budgets any 
member may from time to time desire to be brought before 
the Court of Wards for sanction. 


(g) The entry in a general waiting list of the names of 
candidates considered suitable for appointment as managers, 
assistant managers, guardians, tutors, governesses, companions, 
and to any post under the Court of Wards (other than that 
of the President or Secretary) carrying a salary of more than 


Rs. 100 per mensem. 


(4) Other matters which under Section 63 are required 
to be laid before the Advisory Committee and in which the 
Collector disagrees with the opinion of that Committee. 

(i) All matters which under Section 63(1) are required 
to be referred to the Advisory Committee and in which the 
Collector agrees, but the President disagrees with the opinion 
of that Committee. 

(j) The making of rules under Section 64. — 

(k) All matters regarding trusts, temples, mosques, and 
waqfs. 

(1) Any other business which the President may think 
proper. ` 

(2) All other business shall be disposed of by the President. 

(3) Any member may bring up before the Court of Wards 
any matter which he desires to initiate and may ask the President 
for information on any matter.” 

5. After Section 6 of the United Provinces Court of Wards 


Spree ar pice Act, 1912, the following section shall be 
e S i912 added, namely: 


“6-A. (1) The Court of Wards shall mcet for the transac- 
Gidduce. ot budaee: tion of business at least once every month. 

The President may convene a meeting 
ae whenever he thinks fit. 


(2) The quorum necessary for the transaction of business at 
a meeting of the Court of Wards shall be 

ee a five members including the President: 
Provided that, if at any meeting of the Court of Wards five 
members are not present, the President shall adjourn the meeting 
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to such other day as he thinks fit, and the business which would 
have been brought before the original meeting, if there had been 
2 quorum, shall be brought before and transacted at the adjourned 
meting, whether there is a quorum thereat or not. 


(3) At every meeting of the Court of Wards the President 

shall preside, or, in his absence, a member 

President to preside st of the Court of Wards chosen for that 
cata meeting by the members present. 


(4) Except as otherwise provided by this Act all questions 
Vote of mayority to be Which may come before any meeting of 
decarive. the Court of Wards shall be decided by a 


. majority of the votes of the members present. 


(5) In case of an equality of votes, the President of the meet- 
Casting vote of President. ing shall have a second or casting vote. 


(6) (a) The President shall hold office for three years unless 

Term of office of the he is, on the recommendation of the Court 

President. of Wards, removed from office by the 

Governor before the expiry of that period, in which case he shall 
vacate his office: 


Provided that on the recommendation of the Court of Wards 
the period of three years may be extended at the discretion of the 
Governor for such further period not exceeding three years as the 
Court of Wards may recommend: 


Provided also that the Governor may grant leave to the Presi- 
dent and may, after consulting the Court of Wards, make such 
temporary appointment as he thinks necessary. 

(b) The members of the Court of Wards who are members 

of bes who are Of the Legislative Council shall hold office 
members of the Legislative for so long as they remain members of the 

Council. Legislative Council. 
(c) The term of office of the other members shall be four 


i years from the date on which they are 
E elected or nominated. 


(7), If any member dies or resigns, his place shall be filled by 
Procedure on vacancy in the authority which elected or nominated 
appantment of mehber. him. 
. If the term of office of a member expires, the authority which 
elected or nominated him shall make a fresh election or nomination, 
provided that the same member shall not be debarred from being 
re-elected or re-nominated. 


(8) When a question of appointment to one of the posts men- 
Procedure of appointment tioned in clause (g) of Section 6(1) arises, 
to certain posts under the the Court of Wards shall select from the 
Sn ae EE general list mentioned in that clause a panel 
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of persons considered suitable for such appointment and the Presi- 
dent shall make the appointment ordinarily out of such panel. If 
the President desires to appoint a person not mentioned in such 
general list, he shall refer the name to the Court of Wards and 
obtain their assent to its addition to the panel. 


(9) No act or proceeding of the Court of Wards shall be 
deemed invalid merely by reason of a vacancy in the Court of 
Wards or of a defect in the election or nomination of a person 
acting as a member of the Court of Wards or in the appointment 
of a person acting as the President of the Court of Wards.” 


6. In Sub-sections (1) and (4) of Section 63 ‘of the United 

Provinces Court of Wards Act, 1912, for 

fp iran ie rar a the words “the local Government” sball 

of 1912. be substituted the words “the Court of 
Wards.” 

7. In Section 64 of the United Provinces Court of Wards 

Amendment of Section 64 “ct 1912, for the words “the Board of 


of United Provinces Act IV Revenue” shall be substituted the words 
of 1912, “the Court of Wards.” 
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; IMPERIAL ACT 
THE INDIAN INCOME-TAX (SECOND AMENDMENT) 
ACT 


(No. XVII oF 1933)* 

- [Received the assent of the Governor-General on Sep. 11, 1933] 
An Act further to amend the Indian Income-tax Act, 1922 for 
certain purposes 
~ Wymreas it is expedient further to amend the Indian Income- 
tax Act, 1922, for the purposes hereinafter appearing: It is hereby 

enacted as follows: 
1. ‘This Act may be called the Indian Income-tax (Second 
Short title, Amendment) Act, 1933. 
2.7 In Section 5 of the Indian Income-tax Act, 1922 (here- 


Amendment of section 5, inafter referred to as the said Act) ,— 
Act XI of 1922. 


(a) for Sub-section (3) the following Sub-section shall be 
substituted, namely: 

“(3) The Governor-General in Council may appoint a 
Commissioner of Income-tax for any area specified in the 
order of appointment.” ; 

(b) in Sub-section (4) — 

@) for the words “in respect of such classes of persons 
and such classes of income” the words “in respect of such 
persons or classes of persons and of such incomes or classes 
of income” shall be substituted, and 

(#) after the words “in respect of such areas as the Com- 
missioner of Income-tax may direct” the following words 
shall be inserted, namely: 

“ond, where two or more Assistant Commissioners of 
Income-tax or Income-tax Officers have been appointed 
for the same area, in accordance with any orders which 
the Commissidner of Income-tax may make for the 
distribution and allocation of the work to be performed”; 
and 

(c) in Sub-section (6), for the word “province” the word 

“area” shall be substituted. l 
3. In the first proviso to Section 8 of the said Act, after the 
or word “Provided” the word “further,” shall 
ae a aaa > be inserted, and before the said proviso as 
me i so amended the following proviso shall be 

inserted, namely: 

“Provided that no income-tax shall be payable under this 
section by the assessee in respect of any sum deducted from 
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XI of 1922, 


XI of 1922. 


such interest by way of commission by a banker realizing such 
interest on behalf of the assessee:”’. 
4. For Clause (iv) of Sub-section (1) of Section 9 of the 
Amendment of section 9, said Act the following clause shall be 
Act XI of 1922. substituted, namely: 

(v) where the property is subject to a mortgage, or other 
capital charge, the amount of any interest on such mortgage 
or charge; where the property is subject to a ground rent, the _ 
amount of such ground rent; and where the property has been 
acquired with borrowed capital, the amount of any interest 
payable on such capital and not specifically charged upon the 
property itself;”. 

5. For Sub-section (2) of Section 11 of the said Act the 


Amendment of secuon I, following sub-section shall be substituted, 
Act XI of 1922, namely: 


“(2) Such profits or gains shall be computed after making 
the following allowances, namely: 

(i) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purposes of such pro- 
fession or vocation, and not being personal expenses of the 
assesses ; 

(i) in respect- of depreciation of buildings and depre- 
ciation and obsolescence of machinery, apparatus, appli- 
ances, plant, furniture or other capital assets being the pro- 
perty of the assessee and used solely for the purposes of such 
profession or vocation, the allowances specified in Clauses 
(vi) and (vä) of Sub-section (2) of Section 10 subject 

to all the conditions specified in those clauses.” 
6. In Sub-section (1) of Section 16 of the said Act, for the 
words and figure “the provisos to Section 
Peace gn hs '* 8” the words and figure “the second and 
third provisos to Section 8” shall be substi- 


j 


tuted. 


Act XI of pel ae 7. In Section 18 of the said Act,— 


(a) Sub-section (1) shall be omitted; 

(b) in Sub-section (2), after the word “income-tax” the 
words “but not super-tax” shall be inserted; 

(c)in Sub-section (3) ,— 

(i) after the word “shall” the words “unless otherwise 
prescribed in the case of any security of the Government of 
India” shall be inserted, 

(ï) after the word “income-tax” the words “but not 
super-tax”’ shall be inserted, and 
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(ii) the following proviso shall be added, namely: 

“Provided that where the Income-tax Officer gives a certi- 
ficate in writing (which certificate he shall give in every pro- 
per case on the application of the assessee) that to the best 
of his belief the total income of a recipient will be less than 
the minimum liable to income-tax or will be liable to a rate 
of income-tax less than the maximum rate, the person res- 
ponsible for paying any income herein referred to to such 
recipient shall, until such certificate is cancelled by the Income- 
tax Officer, pay the income without deduction or deduct the 
tax at such less rate, as the case may be.” ; 

(d) after Sub-section (3) as so amended the following 
sub-sections shall be inserted, namely; 

(3A) Where the Income-tax Officer has reason to be- 
lieve that the total income of any person residing out of 
British India to whom any interest not being ‘Interest on 
Securities’ is payable, will in any year exceed the maximum 
amount which is not chargeable with super-tax under the 
law for the time being in force, he may, by order in writing, 
require the person responsible for paying such interest to 
such person .to deduct at the time of payment income-tax 
and super-tax at the rates determined by the Income-tax 
Officer to be applicable to the total income of such person 
in that year. ; 

(3B) Where the person responsible for paying any in- 
terest not being ‘Interest on Securities’ to any person pays 
to that person in any year an amount of such interest ex- 
ceeding in the aggregate the maximum amount which is not 
chargeable with super-tax under the law for the time being 
in force, the person responsible for paying such interest 
shall, if he has not reason to believe that the recipient is 
resident in British India, and no order under Sub-section 
(3A) has been received in respect of such recipient, deduct 
at the time.of payment income-tax on the total amount of. 
such interest at the rate appropriate to such total, and 
super-tax on the amount by which such total exceeds the 
maximum amount not chargeable with super-tax at the 
rate applicable to such excess. | 

(3C) Where the Income-tax Officer has reason to believe 
that any person, who is a shareholder in a-company, is re- 
sident out of British India and that the total income of such 
person will in any year exceed the maximum amount which 
is not chargeable to super-tax under the law for the time 
being in force, he may, by order in writing, require the 
principal officer of the company to deduct at the time of 
payment of any dividend from the company to the share- 
holder in that year super-tax at such rate as the Income-tax 
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Officer may determine as being the rate applicable in respect 
of the income of the shareholder in that year. 


(3D)If in any year the amount of any dividend or the 
aggregate amount of any dividends paid to any shareholder 
by a company (together with the amount of my income- 
tax payable by the company in respect thereof) exceeds 
the maximum amount of the total income of a person 
which is not chargeable to super-tax under the law for the 
time being in force, and the principal officer of the company 
has not reason to believe that rA shareholder is resident 

` in British India, and no order under Sub-section (3C) has 
been received in respect of such shareholder by the principal 
officer from the Income-tax Officer, the principal officer 
shall at the time of payment deduct super-tax on the amount 
of such excess at the rate which would be applicable under 
the law for the time being in force if the amount of such 
dividend or dividends (together with the amount of such 
income-tax as aforesaid) constituted the whole total income 
of the shareholder.” ; 


(e) in Sub-section (5), after the word “income-tax” the 
words “or super-tax” shall be inserted; ` 


(f) in Sub-section (7),— 


(i) after the words “as required by” the words “or 
under” shall be inserted, and for the word “personally” the 
words “an assessee” shall be substituted, and 


(#) the following proviso shall be added, namely: 


“Provided that the Income-tax Officer shall not make a 
direction under Sub-section (1) of Section 46 for the re- 
covery of any penalty from such person unless satisfied that 
such person has wilfully failed to deduct and pay the tax.”; 


an 


(g) in Sub-section (9), after the word “income-tax”, in 
both places where it occurs, the words “or super-tax” shall 
be inserted, and for the word, brackets and figure “Sub-sec- 
tion (3)”, the words, brackets and figures “Sub-section (3), 
(3A), (3B), (3C) or (3D)” shall be substituted. 


8. In Section 19 of the said Act, for the words and figures 
“any other head than those mentioned in 
oo 1?” Sub-section (1) of Section 18” the words 
“any head other than ‘salaries’ or ‘interest 

on securities’ ” shall be substituted. 
9. After Section 20 of the said Act the following section 


Tnsertion of section x ely: 
ee ee ee 


‘47 


“20A. The person responsible for paying any interest not 
gat: ee Hea being ‘Interest on Securities’ shall, on 
ee criti aae or before the fifteenth day of June in 
each year, furnish to the prescribed 
officer a return in the prescribed form and verified in the pres- 
cribed manner of the names and addresses of all persons to 
whom during the previous financial year he has paid interest 
or aggregate interest exceeding such amount not being less 
than one thousand rupees as may be prescribed in this behalf, 
together with the amount paid to each such person.” 
10. In Section 24 of the said Act,— 
Amendment of section 24, 
Act XI of 1922. 

- (a) in Sub-section (2), after the words “any member of 
such firm” the words “or any person who being a minor has 
been admitted to the benefits of partnership in such firm” 
shall be inserted; and 
aie to the same sub-section as so amended the following 

be added, namely: 
“or to his share of the benefits of partnership, as the case 
may þe.” 
11. After Section 24 of the said Act the following sections 


Insertion of new sections ghall be inserted, namely: 
24A and 24B in Act XI 
af 1922, 


“24A. (1) When it appears to the Income-tax Officer 
that any person may leave British India 
during the current financial year, or 
shortly after its expiry, and that he has 
no present intention of returning, the Income-tax Officer may 
proceed to assess him on his total income for the period from 
the expiry of the last previous year for which he has been 
assessed to the probable date of his departure from British 
India. For each completed previous year included in this 
period an assessment shall be made on the total income of such 
person at the rate at which it would have been charged had 
such income been fully assessed, and for the period from the 
expiry of the last of such previous years to the probable date 
of departure, the Income-tax Officer shall estimate the total 
income of such person and assess it at the rate in force for the 
financial year in which such assessment is made: 

Provided that nothing herein contained shall authorize an 
Income-tax Officer to assess any income, profits or gains which 
have escaped assessment or have been assessed at too low a 
rate in respect of which he is debarred from issuing a notice 
under Section 34. 

(2) For the purpose of making an assessment under Sub- 


Assesment in cas of 
departure from British India. 
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section (1), the Income-tax Officer may serve a notice upon 
such person requiring him to furnish, within such time not 
being less than seven days as may be specified in the notice, 
a return in the same form and verified in the same manner as 
a return under Sub-section ORs Section 22, setting forth 
(along with such other particu as may be provided for in 
the notice) his total income for each of the completed pre- 
vious years comprised in the period first referred to in Sub- 
section (1) and his estimated total income for the period 
from the expiry of the last such completed previous year to 
the probable date of his departure; and the provisions of this 
Act shall, so far as may be, apply as if the notice were a notice 
issued under Sub-section (2) of Section 22. 

24B. (1) Where a person dies, his executor, administrator 
or other legal representative shall be 
liable to pay out of the estate of the 
deceased person to the extent to which 
the estate is capable of meeting the charge the tax assessed as 
payable by such person, or any tax which would hive been 

payable by him under this Act if he had not died. 


(2) Where a person dies before he is served with a notice 
under Sub-section (2) of Section 22 or Section 34, as the case 
may be, the Income-tax Officer may serve on his executor, 
Hna rts or other legal representative a notice under Sub- 

section (2) of Section 22 or under Section 34, as the case 
may be, and may proceed to assess the total income of the 

person as if such executor, administrator or other 
legal representative were the assessee. 


(3) Where a person dies, without having furnished a re- 


Tax of deceased person 
payable by representative. 


‘turn which he has been required to furnish under the provi- 


sions of Sub-section (2) of Section 22, or having furnished 
a return which the Income-tax Officer has reason to believe 
to be incorrect or incomplete, the Income-tax Officer may 
make an assessment of the total income of such person and 
determine the tax payable by him on the basis of such assess- 
ment, and for this purpose may require from the executor, 
administrator or other legal representative of the deceased 
person any accounts, documents or other evidence which he 
might under the provisions of sections 22 and 23 have required 
from the deceased person.” 


12. In Section 30 of the said Act,— 


' Amendment of section 30, 
Act XI of 1922. 


(a) in Sub-section (1), after the words “objecting to a 
refusal of an Income-tax Officer” the words “to register a 


- firm under Section 26A or” shall be inserted, and 
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(b) in Sub-section (2), after the words “objected to” the l 


words “or of the intimation of the refusal to register a firm 
under Section 26A,” shall be inserted. 
13. In Sub-section (3) of Section 31 of the said Act, — 
Amendment of section 31, i 
Act XI of 1922. 

(a) after the words “in the case of an order refusing” the 
words “to register a firm under Section 26A or” shall be 
inserted, and i 

(b) in Sub-clause (c), for the words “to make a fresh 
assessment” the words “to register the firm or to make a fresh 
assessment, as the case may be” shall be substituted. 

14. In Sub-section (1) of Section 32 of the said Act, for 

en cee ey the words “the making of such order” the 
Act XI of 1922. words “the date on which he was served 
with notice of such order” shall ‘be substi- 


tuted. 
15. To Section 38 of the said Act the following clause shall 
erg eh be added, namely: 


“(3) require any person whom he has reason to believe to be 
engaged in business, to furnish him with a return containing 
particulars of the location and style of his principal place of 
business, and of his branch businesses, if any, the names and 
addresses of his partners in any business, and the extent of his 
own share and the shares of all such partners in the profits 
of such business or businesses.” 

16. To Sub-section (2) of Section 46 of the said Act the 


Amendment of section 46, following proviso shall be added, namely: 
Act XI of 1922. 


‘Provided that without prejudice to any other powers of 
the Collector in this behalf, he shall for the purpose of re- 
covering the said amount have in respect of the attachment 
and sale of debts due to the assessee the powers which under 
the Code of Civil Procedure, 1908, a Civil Court has in respect 
of the attachment and sale of debts due to a judgment-debtor 
for the purpose of the recovery of an amount due under a 


17. In Section 48 of the said Act,— 


Amendment of section 48, 
Act XI of 1922. 


(a) in Sub-section (1),— 

(i) after the word “declared” the following words shall 
be inserted, namely: 

“or that-his total income in such year is below the mini- 
mum chargeable with income-tax”, and- 


~ 


V of 1908 
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_(#) after the words “between those rates” the’ following 
words shall be added, namely: 
_ “or at the rate applicable to the profits and gains of the 
company at the time of the declaration of such dividend, 
as the case may be”; 
(b) in sub-section (2),— 

(i) after the words “registered firm” the words “or any 
person who being a minor has been admitted to the benefits 
of partnership in such firm” shall be inserted, ` 

(#) after the words “of that year” the following words 
shall be inserted, namely: l 

“or that his total income of the previous year was below 
the minimum chargeable with income-tax”, and 

(ii) after the words “between those rates” the following 
words shall be added, namely: 

“or at the rate at which income-tax has been levied, as 
the case may be”; and 
(c) in Sub-section (3),— 

(i) after the words “in that year” the following words 
shall be inserted, namely: 

“or that his total income of the previous year was below 
the minimum chargeable with income-tax”, and 
 (#) after the words “between those rates” the following 


© words shall be added, namely: 


“or at the rate at which income-tax has been deducted, 
as the case may be”. 
18. After Section 48 of the said Act the following section 


“Insertion of new section shall be inserted, namely: 


48A in Act XI of 1922. 


Ny 


“48A. (1) If in any case not provided for by Section 48 
eee or by the provisions relating to re- 
edi power to make funds elsewhere contained in this Act 
the Income-tax Officer is satisfied, 


_upon claim made in this behalf, that tax has been paid by or 


on behalf of any person with which he was not properl 
chargeable or which was in excess of the amount with which 
he was properly chargeable, the Income-tax Officer shall allow 
a refund to such person of the amount so paid or so paid in 
excess. 
(2) The Assistant Commissioner in the exercise of his 
appellate powers, or the Commissioner in the exercise of his 
appellate ers or powers of revision if satisfied to the like 
effect in like manner cause a refund to be made by the 


- Income-tax Officer of any amount found to have been wrongly 


paid or paid in excess. eae we 
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(3) Nothing in this section shall operate to validate any 
objection or appeal which is otherwise invalid or to authorize 
revision of any assessment or other matter which has be- 
come final and conclusive, or the review by. any officer of a 
decision of his own which is subject to appeal or revision, or 
where any relief is specifically provided o in this Act, 
to entitle any person to any relief other or greater than that 
relief.” 


19. After Section 49 of the said Act the following sections 
Insertion of new sections inserted 
49A and 49B in Act XI of shall be namely: 
1922, 
“49A. Where under any of the provisions of this Act, a 
Power to æt off amount refund is found to be due to any 
of refunds against tax re- person, the Income-tax Officer, Assis- 
maining payable. tant Commissioner or Commissioner, 
as the case may be, may, in lieu of payment of the refund, 
set off the amount to be refunded, or any part of that amount 
against the tax, if any, remaining payable by the person to 
whom the refund is due. 
49B. Where through death, incapacity, bankruptcy, liqui- 
Power of representative of ation or other cause, a person who 
deceased person or person would but for such cause have been 
disabled to make claim on entitled to a refund under any of the 
provisions of this Act, or to make a 
claim under Section 48 or 48A or 49, is unable to receive such 
refund or to make such claim, his executor, administrator or 
other legal representative, or the trustee or receiver, as the case 
may be, shall be entitled to recetve such refund or to make 
such claim for the benefit of such person or his estate.” 


20. After Section 50 of the said Act, the following section 


Insertion of new section shall be inserted, namely: 
SOA in Act XI of 1922. 


“SOA. (1) Any person objecting to a refusal of an In- 

l come-tax Officer to allow a claim to a 

ee een ree refund under Section 48 or 48A or 

49 or to the amount of the refund 

made in any such case, may appeal to the Assistant Com- 
missioner. 

(2) The at shall be presented within thirty days of 
the date on which the refusal of the refund or the amount of 
the refund allowed was communicated to the appellant. 
a The appeal shall be made in the prescribed form and ` 

be verified in the prescribed manner. 

(4) The Assistant Commissioner may, after giving the 
appellant an opportunity of being heard, pass such orders as 
he thinks fit”. 
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21. In Clause (c) of Section $1 of the said Act, after the 
Amendment of ection 51, word and figures “Section 19A,” the word 
Act XI of 1922. and figures “Section 20A,” shall be inserted. 


22. In Section 52 of the said Act, after the words and figures 
EEE PEET “Section 13A or” the words and figures 
Aa Mla 12922, S«C “Section 20A or” shall be inserted, and 
after the word and figures “Section 33.A” 
the words and figures “or Sub-section (3) of Section 50A” shall be 
inserted. 
23. In the first proviso to sub-seotion (2) of section 54 of 
Amendment of section 54, the said Act, after clause (c), the follow- 
Act XI of 1922. ing clause shall be inserted, namely: 

“(cc) of any such particulars occasioned by the lawful 
exercise by a public servant of his powers under the Indian 
Stamp Act, 1899, to impound an insufficiently stamped docu- 
ment, or”. 

24. In section 57 of the said Act, sub-sections:(2) and (3) 
Amendment of section 57, shall be omitted, and sub-section (4) shall 
Act XI of 1922. be renumbered as sub-section (2). 


25. In section 58 of the said Act,— 
Amendment of section 58, 
Act XI of 1922. 
(a) in sub-section (1),— 

(i) for the word “except” the words “relating to the 
charge, assessment, collection and recovery of income-tax 
except those contained in” shall be substituted, and for the 
words and figure “the provisos to section 8” the words and 
figure “the second and third proviso to section 8” shall be 
substituted. 

-  (#) the figures “18,” where they occur between the 
figures “17” and “19,” shall be omitted, 

(äi) for the word and figures “and 48” the words, 
figures and letters “48, 58F and sub-section (2) and (3) 
of section 58G” shall be substituted, and 

(#v) the proviso shall be omitted, and 

(b) in sub-section (2), before the word and figures 
“section 57” the words, brackets, figures and letters “sub- 
sections (3A), (3B), (3C) and (3D) of section 18” shall 
be inserted. 

26. In section 58G of the said Act,— 
Amendment of section 


` §8G, Act XI of 1922. 


(a) sub-sections (1) and (2) shall be renumbered as sub- 
sections (2) and (3), and before sub-section (2) as so re- 
numbe the following sub-section shall be inserted, 
namely: 
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“(1) Where the accumulated balance due to an employee 
participating in a recognized provident fund becomes pay- 
able, such accumulated balance shall be exempt from pay- 
ment of super-tax except to the extent of an amount equal 
to the aggregate of the amounts of super-tax on annual 
accretions that would have been payable under section 58E 
up to the 1st day of April, 1933, if the Indian Income-tax XVII of -1933 
(Sccond Amendment) Act, 1933, had come into force on 
the 15th March, 1930.” 

(6) in sub-section (2) as now re-numbered, the words 
“and super-tax” shall be omitted; and 

(c) in sub-section (3) as now re-numbered, for the 
word, brackets and figure “sub-section (1)”, the word 
brackets and figure “sub-section (2)” shall be substituted. 


27. In sub-section (2) of section 60 of the said Act, after 
Amendment of section 60, the words “in advance” the words “or 
Act XI of 1922. by reason of his having received in any 
one financial year salary for more than twelve months” shall be 
inserted. 
28. In-section 66 of the said Act,— 


Amendment of section 66, 
Act XI of 1922. 


(a) in sub-section (2), after the word and figures “section 
32” the words and figures “or of an order under section 33 
enhancing an assessment or otherwise prejudicial to him” shall 
be inserted; 

(6) before the existing proviso to sub-section (2) the fol- 

_ lowing proviso shall be inserted, namely: 


“Provided that a reference shall lie from an order under 
section 33 only on a question of law arising out of that order 
itself, and not on a question of law arising out of a previous 
order under section 31 or section 32, revised by he order 
under section 3:”; 


(c) in the existing proviso to the sub-section (2) ,— 
(i) after the word “Provided” the word “further” shall be 


(ii) after the word “question” the following words shall 
be inserted, namely: 

“or if the Commissioner rejects the application on the 
ground that it is time-barred or otherwise incompetent, or 
if, in exercise of his powers under sub-section (3), the Com- 
missioner refuses to state the case,” and 
(iii) after the word “may” the words “within thirty days 
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from the date on which he receives notice of the order passed 


_ by the Commissioner” shall be inserted: 


(d) after sub-section (3) the following sub-section shall 
be inserted, namely: 

“(3A) Lf, on any application being made under sub- 
section (2), the Commissioner rejects it on the ground 
that it is time-barred, the assessee may, within two months 
from the date on which he is served with notice of the 
order of the Commissioner apply to the High Court, and 
the High Court, if it is not satisfied of the correctness 
of the Commissioner’s decision, may require the Commis- 
sioner to treat the application as made within the time 
allowed under sub-section (2).”; and 
(e) after sub-section (7) the following sub-section shall 

be inserted, namely: ~; 

“(7A) Section 5 of the Indian Limitation Act, 1908, 
shall apply to an application to the High Court by an 

_assessee under sub-section (3) or sub-section (3A).” 


$S 


IMPERIAL ACT 


THE WORKMEN’S COMPENSATION (AMENDMENT) 
ACT 


(No. XV oF 1933) * 
[Received the assent of the Governor-General on Sep. 9, 1933] 


An Act further to amend the Workmen’s Compensation 
Act, 1923 


WHEREAS it is expedient further to amend the Workmen’s ym of 1923 
Compensation Act, 1923; It is hereby enacted as follows:— 


1. (1) This Act may be called the Workmen’s Compensation 
Short title snd com- (Amendment) Act, 1933. 
mencement, 

(2) It shall come into force on the 1st day of January, 1934; 
but Sections 2, 3, 4, 5, 21, 22'and 23 shall not have effect until the 
Ist day of July, 1934, and shal have effect thereafter only in 
respect of compensation payable on account of an injury caused to 
a workman by an accident occurring on or after the Ist day of 
July, 1934. 


2. In Section 2 of the Workmen’s Compensation Act, 1923 ym of 1923 
Amendment of section 2, (hereinafter referred to as the said Act) ,— 
Act VIII of 1923. 

(a) in Sub-section (1) ,— 

(i) for clause (d) the following shall be substituted, 
namely: 

“(d) ‘dependant’ means any of the following relatives 
of a deceased workman, namely:— 

(i) a wife, a minor legitimate son, and unmarried legiti- 
mate daughter, or 2 widowed mother; and 

(#) if wholly or in part dependent on the earnings of 
the workman at the time of his death, a husband, a parent 
other than a widowed mother, a minor illegitimate son, an 
unmarried illegitimate daughter, a daughter legitimate or 
illegitimate if married and a minor or if widowed, a minor 
brother, an unmarried or widowed sister, a widowed 
daughter-in-law, a minor child of a deceased son, or, where 
no parent of the workman is alive, a paternal grandparent,” 

(#) clause (j) shall be omitted, 

(ii) in clause (Å), the word “registered” shall be 
omitted, and for the words “any such” the word “the” 
shall be substituted, and l l 

(iv) in sub-clause (ii) of clause (#), the words, “either 
by way of manual labour or” shall be omitted; 

(b) for sub-section (3), the following sub-section shall 
be substituted, namely: 

Published in Govt. Gazette, dated Allahabad, Sep. 30, 1933 
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“(3) The Governor General in Council after giving, 
by notification in the Gazette of India, not less than three 
months’ notice of his intention so to do, may, by a like 
notification, add to Schedule I any class of persons 
employed in any occupation which he is satisfied is a hazar- 
dous occupation, and the provisions of this Act shall there- 
upon apply to such classes of persons: 

Provided that in making such addition the Governor Gene- 
ral in Council may direct that the provisions of this Act 
shall apply to pa classes of persons in respect of specified 
injuries only.” 

3. In Section 3 a re 
Amendment of section 3, 
Act VII of 1923. 
(#) in Sub-section (1)— 
(#) in proviso (¢), for the word “ten” the word 
“seven” shall be substituted, and 
(#) in proviso (b), for the words “injury to a work- 
man resulting from” the words “injury, not resulting i in 
death, ae by” shall be substituted; and 


(b) in Sub-section (4), the words “solely and” shall 
omitted. 


4. For Sub-section (1) of Section 4 of the said Act, the 
Amendment of section 4, following sub-section shall be substituted, 
Act WII of 1923. namely: 
“(1) Subject to the provisions of this Act, the amount 
Amount of commpenm- Of compensation shall be as follows, 
tion. namely; 
A, Where death results from the injury— 

(#) in the case of an adult in receipt of monthly wages 
falling within limits shown in the first column of Schedule 
IV—the amount shown against such limits in the second 
column thereof, and 

(#) in the case of a minor—two hundred rupees; 

B. Where permanent total disablement results from the 
injury— 

(i) in the case of an adult in receipt of monthly wages 
falling within limits shown in the first column of Schedule 
IV—the amount shown against such limits in the third 
column thereof, and 

(#) in the case of 2 minor—twelve hundred rupees; 

= C Where permanent partial disablement results from the 
injury— 
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(i) in the case of an injury specified in Schedule I, such 
percentage of the compensation which would have been 
payable in the case of permanent total disablement as is 
specified therein as being the percentage of the loss of earn- 
ing capacity caused by that injury, and 

(#) in the case of an injury not specified in Schedule I, 
such percentage of the compensation payable in the case 
of permanent total disablement as is proportionate to the 
loss of earning capacity permanently caused by the injury; 


Explenstion—Where more injuries than one are caused by the 
same accident, the amount of compensation payable under this head 
shall be aggregated but not so in any case as to exceed the amount 


which 


would have been payable if permanent total disablement 


had resulted from the injuries; 


D. Where temporary disablement, whether total or partial, 
results from the injury, 2 half-monthly payment payable on the 
sixteenth day after the expiry of a waiting period of seven days 
from the date of the disablement and thereafter half-monthly 
during the disablement or during a period of five years, whichever 
period is shorter— 


(3) in the case of an adult in receipt of monthly wages 
falling within limits shown in the first column of Schedule 
IV—of the sum shown against such limits in the fourth 
column thereof, and 

(#) in the case of a minor—of one-half of his monthly 
wages, subject to 2 maximum of thirty rupees: 


Provided that— 


5. 


(a) there shall be deducted from any lump sum or half- 
monthly payments to which the wor is entitled the 
amount of any payment or allowance which the workman 
has received from the employer by way of compensation 
during the period of disablement prior to the receipt of 
such lump sum or of the first half-monthly payment, as 
the case may be: and 

(b) no half-monthly payment shall in any case exceed 
the amount, if any, by which half the amount of the 
monthly wages of the workman before the accident exceeds 
half the amount of such wages which he is earning after 
the accident.” 


In Section 5 of the said Act,— 


Amendment of section 5, 
Act VILE of 1923. 


(4) in Sub-section (1),— 
(i) for the word and figure “Section 4” the words “this 
Act” shall be substituted, 
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(#) after clause (sa) the following clause shall be 
inserted, namely: 

(b) where a whole of the continuous period of service 
immediately preceding the accident during which the work- 
man was in the service of the employer who is liable to pay 
the compensation was less than one month, the monthly 
wages of the workman shall be deemed to be the average 
monthly amount which, during the twelve months imme- 
diately preceding the accident, was being earned by a work- 
man employed on the same work by the same employer, 
or, if there was no workman so employed, by a workman 
employed on similar work in the same locality;”, 

(##) clause (b) shall be re- -lettered as clause (c), and 

(#v) the proviso shall be omitted; and 

(b) Sub-section (2) shall be omitted. 

6. In Section 8 of the said Act,— 
Amendment of section 8, (a) for the proviso to Sub-section (1) 
Act VIII of 1923. the following shall be substituted, namely: 


“Provided that, in the case of a deceased workman, an 
employer may make to any dependant advances on account 
of compensation not exceeding an aggregate of one hundred 
rupees, and so much of such aggregate as does not exceed the 
compensation payable to that dependant shall be deducted 
by the Commissioner from such compensation and repaid to 
the employer;” and 

(b) in sub-section (4),— 

(i) for the words “may deduct” the words “shall 
deduct” shall be substituted, and 


(#) for the words “fifty rupees or so much of that cost 
or of fifty rupees whichever is less, as has not already been 
advanced by the employer on account of such expenses” 
the words “twenty-five rupees” shall be substituted. 


7. In Section 10 of the said Act,— 
| (a) in Sub-section (1), after the 
oe Aan nut first proviso the following proviso shall 
be inserted, namely: 

‘Provided further that the want of or any defect or 
irregularity in a notice shall not be a bar to the mainten- 
ance of proceedings— 

(a) if the claim is made in respect of the death of a 
workman resulting from an accident which occurred on 
the premises of the employer, or at any place where the 
workman at the time of the accident was working under 


the control of the employer or of any person employed by 
him, and the workman died on such premises or at such 
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place, or on any premises belonging to the employer, or died 
without having left the vicinity of the premises or place 
where the accident occurred, or 

(b) if the employer had knowledge of the accident from 
any other source at or about the time when it occurred:”; 
and 


(6) for Sub-section (3) the following sub-sections shall 


be substituted, namely: 


8. 


(3) The Local Government may require that any pres- 
cribed class of employers shall maintain at their premises 
at which workmen are employed a notice book, in the pres- 
cribed form, which shall be readily accessible at all reason- 
able times to any injured workman employed on the pre- 
mises and to any person acting bona fide on his behalf. 

(4) A notice under this section may be served by 
delivering it at, or sending it by registered post addressed 
to, the residence or any office or place of business of the 
person on whom it is to be served, or, where a notice book 
is maintained, by entry in the notice book.” 

After Section 10 of the said Act the following sections 


Insertion of new section shall be inserted, namely:— 


10A and 10B in Act VIL 


of 1923. 


“IOA. (1) Where a Commissioner receives information 
from any source that 2 workman has died 


Power to require ae as a result of an accident arising out of and 
rA leiden 8t in the course of his employment, he may 


send by registered post a notice to the 


workman’s employer requiring him to submit, within thirty 
days of the service of the notice, a statement, in the pres- 
cribed form, giving the circumstances attending the death of 
the workman, and indicating whether, in the opinion of the 
employer, he is or is not liable to deposit compensation on 
account of the death. 


(2) If the employer is of opinion that he is liable to 
deposit compensation, he shall make the deposit within 
thirty days of the service of the notice. 

(3) If the employer is of opinion that he is not liable . 
to deposit compensation, he shall in his statement indicate 
the grounds on which he disclaims liability. 

(4) Where the employer has so disclaimed liability, the 
Commissioner, after such inquiry as he may think fit, may 
inform any of the dependants of the deceased workman 
that it is open to the dependants to prefer a claim for com- 
pensation, and may give them such other further infor- 
mation as he may think fit. 
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10B. (1) Where, by any law for the time being in force, 

l notice is required to be given to any au- 

Reports of fatal accident, thority, by or an behalf of an employer, 
of any accident occurring on his premises which results in 
death, the person required to give the notice shall, within 
seven days of the death, send a report to the Commissioner 


giving the circumstances attending the death: 


Provided that where the Local Government has so pres- 
cribed the person required to give the notice may instead 
of sending such report to the Commissioner send it to the 
authority to whom he is required to give the notice. 


(2) The Local Government may, by notification in the 
Local official Gazette, extend the provisions of Sub-section 
(1) to any class of premises other than those coming within 
the scope of that sub-section, and may, by such notification, 
specify the persons who shall send the report to the Com- 
missioner.” | 
9, In Sub-section (2) of Section 12 of the said Act, after the 
words “the contractor” the words “or any 
x a e 12 other n from whom the workman 
could have recovered compensation and 
where a contractor who is himself a principal is liable to pay. com- 
pensation or to indemnify a principal under this section he shall be 
entitled to be indemnified by any person standing to him in the 
relation of 2 contractor from whom the workman could have 
recovered compensation” shall be inserted. 
10. In Section 15 of the said Act, the word “registered?” — 
Amendment of section 15, shall be omitted. 
Act VID of 1923. 
11. In Chapter I and after Section 18 of the said Act, the 
Insertion of new section following section shall be inserted, namely: 
18A in Act WHI of 1923 
“18A. (1) Whoever— 
Penalties ` 
(a) fails to maintain a notice-book which he is required 
to maintain under Sub-section (3) of Section 10, or 
(b) fails to send to the Commissioner, a statement which 
he is required to send under Sub-section (1) of Section 
10A, or 
(c) fails to send a report which he is required to send 
under Section 10B, or 
(d) fails to make a return which he is required to make 
under Section 16, shall be punishable with fine which may 
extend to one hundred rupees. 
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(2) No prosecution under this section shall be instituted 
except by or with the previous sanction of a Commissioner, 
and no Court shall take cognizance of any offence under 
this section, unless complaint thereof is made within six 
months of the date on which the offence is alleged to have 
been committed.” 

12. In Sub-section (1) of Section 19 of the said Act, for 
Amendment of section the words “the Commissioner” the words 
19, Act VII of 1925. “a Commissioner” shall be substituted. 
13. In section 20 of the said Act,— 
Amendment of section 20, 
Act VIII of 1923. 
(4) after sub-section (1) the following sub-section shall be 
namely: 

“(2) Where more than one Commissioner has been ap- 
pointed for any local area, the Local Government may, by 
general or special order, regulate the distribution of business 
between them”; and 
(b) Sub-sections (2) and (3) shall be eee as sub- 

sections (3) and (4). 
14. In Section 21 of the said Act,— 


Amendment of section 
21, Act VIII of 1923. 


(s) in Sub-section (1), for the words “the Commissioner”, 
in both places where they occur, the words “a Commis- 
sioner” shall be substituted, and in the proviso the word “re- 

” shall be omitted, and 

(b) after Sub-section (4), the following sub-section shalt 
be inserted namely: 

“(5) The Local Government may transfer any matter 
from any Commissioner appointed by it to any other Com- 
missioner appointed by it.” 

15. In Section 22 of the said Act, — 


Amendment of section 
22, Act VIL of 1923. 


(4)in Sub-section (1), after the word “Commissioner”, the 
words , “other than an application by a dependant or depend- 
ants for compensation,” shall be inserted; and 

(b) in Sub-section (2),— 

(4) for the words “Where any such question has arisen, 
the application” the words bie application to a Commis- 
sioner” shall be substituted, and 

(#) In clause (d), after the brackets and letter “(d)”, 
the words “except in the case of an application by depend- 
ants for compensation,” shall be inserted. 
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16. After Section 22 of the said Act, the following section 
Insertion of new section shall be inserted, namely: 

22A in Act VII of 1923. ` 
“22A. (1) Where any sum has been deposited by an 
employer as compensation payable in res- 
pect of a workman whose injury has result- 
r a eee ed in death, and in the opinion of the Com- 
casos of fatal accident, missioner such sum is insufficient, the Com- 
missioner may, by notice in writing stating 
his reasons, call upon the employer to show cause why he 
should not make a further deposit within such time as may 

be stated in the notice. 


(2) If the employer fails to show cause to the satisfaction 
of the Commissioner, the Commissioner may make an award 
determining the total amount payable, and requiring thc 
employer to deposit the deficiency.” 

17. To Sub-section (1) of Section 30 of the said Act, after 
Amendment of section 30, the existing provisos the following further 
Act VII of 1923. proviso shall be added, namely: 

“Provided further that no appeal by an employer under 
clause (a) shall lie unless the memorandum of appeal is ac- 
companied by a certificate by the Commissioner to the effect 
that the appellant has deposited with him the amount pay- 
able under the order appealed against.” 


18. After Section 30 of the said Act the following section 
Insertion of new section Shall be inserted, namely: 
30A m Act VIII of 1923. 
“30A. Where an employer makes an appeal under clause 
~ (æ) of Sub-sectian (1) of Section 30, the 
Withholding of certtin Commissioner may, and if so directed by 
the High Court shall, pending the decision 
of the appeal, withhold payment of any 
sum in deposit with him. 
19. In Section 33 of the said Act,— 
Amendment of 
33, Act VIU of 1923. 

(i) in clause (c), the word “and”, in the second place 
where it occurs, shall be omitted; 

(#) after clause (c), the following clanes shall be in- 
serted, namely: 

“(d) for prescribing the classes of E who shall 
maintain notice-books under Sub-section (3) of Section 10, 
and the form of such notice-books; 

(e) for prescribing the form of statement to be sub- 
mitted by employers under section 104; 
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(f) for prescribing the cases in which the report referred 
to in section 10B may be sent to an authority other than 
the Commissioner; and”; and 

(ii) clause (d) shall be re-lettered as clause (g). 

20. After section 34 of the said Act, the following section 
Insertion of new section Shall be inserted, namely: 
35 in Act VII of 1923. 
“35. The Governor General in Council may by notifi- 
Rules to sive, effec = ae in the Gazette of India, make rules 
arrangements wi for transfer to any part of His Majes- 
pyrene porn ty’s Dominions or to any other country of 
tion. money paid to a Commissioner under this 
Act for the benefit of any person residing or about to reside 
in such part or country and for the receipt and administra- 
tion in British India of any money awarded under the law 
relating to workmen’s compensation in any part of His Majes- 
T Dominions or in any other country, and applicable for 
benefit of any person residing or about to reside in Bri- 
tish India.” 
21. In Schedule I to the said Act, for clauses (i) to (xi) 
Amendment of Schedule ‘the following clauses and Explanation shall 
I, Act VII of 1923. be substituted, namely: 

“(i) employed, otherwise than in a clerical capacity or 
on a railway, in connexion with the operation or mainte- 
nance of mechanically propelled vehicles; or 

(#) employed, otherwise than in a clerical capacity, in 
any premises wherein, or within the precincts whereof, on 
any one day of the preceding twelve months, ten or more 

have been employed in any manufacturing process, 
as defined in clause (4) of section 2 of the Indian Factories 
Act, 1911, or in any kind of work whatsoever incidental 
to or connected with any such manufacturing process or 
with the article made, and steam, water or other mechani- 
cal power or electrical power is used; or 

(äi) employed for the purpose of making, altering, re- 
pairing, ornamenting, finishing, or otherwise adapting for 
eee er ae ee A 
any premises wherein, or within the precincts whereof on 
any one day of the preceding twelve months, fifty or more 
persons have been so employed; or 

(iv) employed in the manufacture or handling of ex- 
plosives in any premises wherein, or within the precincts 
whereof, on any one day of the preceding twelve months, 
ten or more persons have been so employed; or 

(v) employed in any mine as defined in clause (f) of 
section 3 of the Indian Mines Act, 1923, in any mining 
operation, or in any kind of work, other than clerical 


XII of 1911 


IV of 1932 


XV of 1908 


TX of 1890 


work, incidental to or connected with any mining opera- 
tion or with the mineral obtained, or in any kind of work 
whatsoever below ground: 


Provided that any excavation in which on no day of the 

receding twelve months more than fifty persons have 
es employed or explosives have been d and whose 
depth from its highest to its lowest point does not exceed 
twenty feet shall be deemed not to be a mine for the pur- 
pose of this clause; or 

(vi) employed as the master or as a seaman of— 

(a) any ship which is propelled wholly or in part by 
steam or other mechanical power or by electricity or 
which is towed or intended to be towed by a ship so 
propelled, or 

(b) any ship not included in sub-clause (a) of fifty 
tons net tonnage or over; or 
(vii) employed for the purpose of loading, unloading, 

fuelling, constructing, repairing, demolishing, cleaning or 
painting any ship of which he is not the master or 2 mem- 
ber of the crew, or in the handling or transport within the 
Kmits of any port subject to the Indian Ports Act, 1908, 
of goods which have been discharged from or are to be 
loaded into any vessel; or 

(vii) employed in the construction, repair or demolition 
of-— 

(a) any building which is designed to be or is or has 
been more than one storey in height above the ground 
or twenty feet or more from the ground level to the 
apex of the roof, or 

(b) any dam or embankment which is twenty feet or 
more in height from its lowest to its highest point, or 

(c) any road, bridge, or tunnel; or 

(d) any wharf, quay, sea-wall or other marine work 
includiog any moorings of ships, or 
(ix) employed in setting up, repairing, maintaining, or 

taking down any telegraph or a EN tine or post or any 
over-head electric line or cable or post or standard for the 
same; OF ! 

(x) employed, otherwise than in a clerical capacity, in 
the construction, working, repair or demolition of any aeri 
rope-way, canal, pipe-line, or sewer; or 

(xi) employed in the service of any fire brigade; or 

(xii) employed upon a railway as defined in clause (4) 
of section 3, and sub-section (1) of section 148 of the In- 
dian Railways Act, 1890, either directly or through a sub- 
contractor, by a person fulfilling a contract with the rail- 
way administration; or 
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(xii) employed as an inspector, mail guard, sorter or 
van peon in the Railway Mail Service, or employed i in any 
occupation saith involving outdoor work in the Indian 
Posts and Telegraphs Department; or 

(xiv) Ph jl gk ERSE otherwise than in a dental capaci 
connexion with operations for winning natural pe eum 
or natural gas; or 

(xv) employed in any occupation involving blasting 
operations; or 

(xvi) employed in the making of any excavation in which 
on any one day of the preceding twelve months more than 
fifty persons have been employed or explosives have been 
used, or whose depth from its highest to its lowest point 
exceeds twenty feet; or 

(xvii) employed in the operation of any ferry boat cap- 
able of carrying more than ten ns; or 

(xvii) employed, otherwise than in a clerical capacity, 
on any estate which is maintained for the purpose of grow- 
ing cinchona, coffee, rubber or tea, and on which on ‘any 
one day in the preceding twelve months twenty-five or more 
persons have been so employed; or 

(xix) employed, otherwise than in a clerical capacity, 
in the generating, transforming or supplying of electrical 
energy or in the generating or supplying of gas; or 

(xx) employed in a lighthouse as defined in clause (d) 
of section 2 of the Indian Lighthouse Act, 1927; or XVI of 1927 

(xxi) employed in producing cinematograph pictures 
intended for public exhibition or in exhibiting such pictures; 
or 

(xx#) employed in the training, keeping or working of 
elephants or wild animals; or 

(xxi#) employed as a diver. 

Explenation—tIn this Schedule, ‘the preceding twelve 
months’ relates in any particular case to the twelve 
months ending with the day on which the accident in 
such case occurred.” 


22. In Schedule III to the said Act, after the entry relating 
Amendment of Schedule tO ed poisoning, the following 


TM, Act VII of 1923. entries be added, namely: 
“Mercury poisoning or its sequels. Any process involving the use of mercury 
or its p tions or compounds, 
ee ee eee Handling benzene or any of its hamolo- 
oc the sequele of such poisoning. goes; and any process in the manufscture 
or involving the use of benzene or any 
of its 
Chrome ulceration or its sequebe. Any process involving the use of chromic 


ecid or bichromate of ammonium, potss- 
stum or sodium, or their preparations. 


Compressed air illness or its sequel. Any process carried on in compressed air.” 
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23. For Schedule IV to the said Act, the following shall be 


Substitution of new Sche- substituted, namely: 
dule for Schedule IV, Act 
VII of 1923. 


“SGHEDULE IV 
(See section 4) 


Compensation payable in certain cases 


Amount of compensation for | Half-monthly 





payment as 
Monthly wages of the Sn ane ian tion 
workman injured Death Total E 
rn Disablement Disablement 
of Adult Adult 
4 
Rs. Rs. Rs. Rs. Rs. a. 
10 500 700 | Half his 
mo othly wages. 
10 15 550 770 5 0 
15 18 600 840 € 0 
18 21 630 882 7 0 
21 24 720 1,008 8 0 
24 27 810 1,134 8 8 
27 30 900 1,260 9 0 
30 35 1,050 1,470 9 8 
35 40 1,200 1,680 10 0 
40 45 1,350 1,890 11 4 
45 50 1,500 2,100 12 8 
ee = 1,800 2,520 15 0 
60 70 2,100 2,940 17 8 
70 80 2,400 3,360 20 0 
80 100 3,000 4,200 25 0 
sa ZOR 3,500 4,900 30 0 
200 = 4,000 5,600 30 0 
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CHAPTER IV 

PENALTIES AND PROCEDURE 

30 Penalty for illicit export. 

31 Penalty for making false return. 

32 Penalty for obstructing inspection of tea estate. 
33 Penalty for illicit cultivation. 

34 Removal of tea planted without permission. 

35 Trial of offences under Sections 31, 32 and 33. 


An Act to provide for the control of the export of tea from India 
and for the control of the extension of the cultivation of tea 
in British India. 

WHEREAS it is expedient to provide for the control of the 
export of tea from India and for the control of the extension of 
the cultivation of tea in British India; It is hereby enacted as 
follows: 

PRELIMINARY 


TER P A AR eae 1. (1) This Act may be called the 
mencement and duretion Jndian Tea Control Act, 1933. 
(2) It extends to the whole of British India. 
(3) It shall come into force on such date as the Governor- 
in Council may, by notification in the Gazette of India, 
appoint. 
(4) It shall not remain in force after the 31st day of March, 
1938. 
2. In this Act, unless there is anything repugnant in the 
Definitions subject or context, — 

(3) “Committee” means the Indian Tea Licensing Com- 
mittee constituted under this Act; 

(b) “exported overseas” means exported by sea from 
British India to any place outside India other than the French 
and Portuguese Settlements bounded by India; 

(c) “prescribed” means prescribed by rules made under 
this Act; 

(d) “teg” m 

(i) in Chapter IU, the plant Camelia Thea (Linn.), and 

(#) in Chapter I, the commodity known as tea made 
from the leaves of that plant, and includes green tea leaves 
but excludes tea waste and Burmese pickled tea; and 


(e) the “Tea Licensing Resolution” means the Resolution 
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of the Government of India published under Finance Depart- 
ment (Central Revenues) Notification No. 30, dated May 
20, 1933. 

CHAPTER I 


THe INDIAN TEA LICENSING COMMITTEE 


3. (1) The Governor-General in Council shall constitute a 

ee ees. 88 ee i to be called the Indian Tea 

Indan Tee Licensing Com- Licensing Committee, consisting of the 
mittee following members: 

(a) six members, one to be nominated by each of the fol- 
lowing bodies, namely,— 

(i) the Indian Tea Association, Calcutta, 

(#) the Assam Branch of that Association, 

(#) the Surma Valley Branch of that Association, 

(tv) the Dooars Planters Association, 

(v) the Indian Tea Planters Association, Jalpaiguri, and 
the Terai Indian Planters Association, Terai, acting to- 
gether; and 

(vi) the Darjeeling Planters Association and the Terai 
Planters Association, acting together; 

(b) two members to be nominated by the Local Govern- 
ment of Assam, to represent tea estates owned by Indians in 
Assam, one for the Assam Valley and the other for the Surma 
Valley; 

(c) two members to be nominated by the United Planters 
Association of Southern India, one representing tea estates in 
British India, and the other representing tea estates in Indian 
States; and 

(d) one member to be nominated by the Local Govern- 
ment of Madras to represent tea estates owned in Southern 
India by Indians: 

Provided that any nomination, made in accordance with the 
above provisions, of any member of the Licensing Committee 
constituted under the Tea Licensing Resolution, be deemed 
to have been duly made under this Act. 

(2) As soon as may be after the commencement of this Act 
the Governor-General in Council shall publish in the Gazette of 
India the names of all members of the Committee. 

4. (1) If any authority or body fails to make within a 

reasonable time any nomination which it 

a is entitled to make under Section 3, the 

Governor-General in Council may himself nominate a member to 
fill the vacancy. i 

(2) Where a member of the Committee dies, resigns, ceases 
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to reside in India or becomes incapable of acting, the Governor- 
General in Council may, on the recommendation of the authority 
or body which is entitled to make the first nomination under Sec- 
tion 3, or where such recommendation is not made within a reason- 
able time, then on his own initiative, nominate a person to fill the 
vacancy. 


(3) No act done by the Committee shall be questioned on 
the ground merely of the existence of any vacancy in or any defect 
in the constitution of the Committee. 


5. The Committee shall elect a Chairman from amongst 
themselves, and may appoint such sub- 
committees and executive officers as may 
be necessary for the efficient performance 
of the duties imposed upon it by this Act: 

Provided that the Chairman elected and any sub-committee 
or executive officer appointed by the Licensing Committee consti- 
tuted under the Tea Licensing Resolution shall be deemed to have 
been duly elected and appointed under this Act. 


6. (1) The Committee may make by-laws consistent with 
this Act and with the rules made there- 
pea eee under for all or any of the following 


Chairman, sub-commit- 
tees and executive officers 


matters, namely: 

(a) the regulation of the procedure to be followed at meet- 
ings of the Committee; 

(b) the appointment of sub-committees, 

(c) the delegation to sub-committees, members or officers 
of the Committee of any of the powers of the Committee 
under this Act; 

(d) the determination of the travelling allowances of the 
members; 

(e) the appointment, promotion and dismissal of officers 
and servants of the Committee, and the creation and abolition 
of appointments of such officers and servants; 

(f) the regulation of the grant of pay and leave to such 
officers and servants; and 

(g) any other matter in respect of which by-laws may be 
made under this Act or the rules made thereunder. 

(2) All by-laws made under this section shall be subject to 

the previous sanction of the Governor-General in Council. 
7. (1) Save in respect of proceedings and orders under Sec- 
tion 27, all Acts of the Committee shall 
ë ae a be subject to the control of the Governor- 


General in Council, who may cancel, sus- 
pend or modify as he thinks fit any such Act. 


(2) The records of the Committee shall be open to oo 
at all reasonable times by any officer authorized in this by 
the Governor-General in Council 


8. (1) The Committee shall keep accounts of all fees re- 
PEt e ee ceived by it under this Act, and of the 
manner in which they are expended. 


(2) Such accounts shall be examined and audited annually 
by auditors appointed in this behalf by the Governor-General in 
Council; and such auditors shall have power to disallow any item 
which has been, in their opinion, expended otherwise than in pur- 
suance of the purposes of this Act. 

9. (1) The Governor-General in Council may, by notifica- 

a tion in the Gazette of India, declare the 

Picea of the com- Committee to be dissolved, and on the date 

of the publication of such notification the 

Committee shall stand dissolved and this Act shall be deemed to 
be repealed. 

(2) When the Committee is dissolved, either under this sec- 
tion or by the expiry of this Act, the unexpended balance of fees 
received by the Committee under this Act shall lapse to Govern- 


ment. 


10. The Governor-General in Council may, by notification 
Power to make rules in the Gazette of India, make rules— 


(a) providing for the establishment and maintenance of 
offices by the Committee; 

(6) providing for the conduct of business by the Com- 
mittee and determining the number of members which shall 
form 2 quorum at meetings; 

(c) providing for the maintenance by the Committee of 
a record of all business transacted and submission of copies 
thereof to Government; 

(d) regulating the preparation of annual estimates of re- 
ceipts and expenditure; 

(e) cegulating the ‘keeping of accounts of receipts and 
expenditure; 

(f) determining the custody in which the current account 

= of the Committee shall be kept, and the bank or banks at 
which surplus monies at the credit of the Committee may be 
deposited at interest; and 

(g) generally, to carry out the provisions of this Chapter. 

CHAPTER I 
CONTROL OVER THE Export oF TEA 


Limitation of application 11. Nothing in this ave shall 
of Chapter apply to tea— 
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(a) proved to the satisfaction of the Customs Collector 
to have been imported into British India from any port out- 
side India, or 

(b) shipped as stores on board any vessel, in such quantity 
as the Customs Collector considers reasonable having regard 
to the numbers of the crew and passengers and the ee 
the voyage on which the vessel is about to depart, or 


(c) exported by parcel post. 
12. (1) No tea shall be exported overseas unless covered 
Method of control of ex- by a licence issued by or on behalf of the 
port of tea Committee. 
le No tea shall be exported by land or sea to any of the 
French or Portuguese Settlements bounded by India unless covered 
by a permit issued by or on behalf of the Committee. 


13. (1) The Indian Overseas Export Allotment for the 
financial year 1933-34, that is, the total 
quantity of tea which may be exported 
overseas during that year, including tea 
rted overseas during that year before the commencement of 
this Act, shall be 320,570,560 pounds avoirdupois. 
(2) The Indian Overseas Export Allotment for succeeding 
financial years shall be declared by the Governor-General in Coun- 
cil by notification in the Gazette of India, after consulting the 
Committee and paying due regard to all interests concerned. 
14. (1) The export quota of each tea estate for each finan- 
cial year, that is, the total quantity of tea 
Rags quotas of ta hich may be exported overseas by the 
owner of the estate during that year, shall 

be determined by the Committee, in the prescribed manner. 

(2) The total of all export quotas for any financial year 
shall not exceed the Indian Overseas Export Allotment for that 
year. 

15. (1) The owner of a tea estate to which a quota has 

been allotted for any financial year shall 
pee to obtain export have a right to obtain at any time during 

that year export licences to cover the ex- 
port overseas of tea up to the amount of the unexhausted balance 
of the quota, that is, up to the amount of the quota less the 
amount for which export licences have already been issued against 
it: 


The Indian Overseas 
Export Allotment 


Provided that the unexhausted balance of any quota at any 
time during the financial year 1933-34 after the commencemeni 
of this Act shall be the amount of the quota less— 

(a) the amount for which export licences have already 
been issued against the quota under this Act, and 
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(b) the amount for which export licences were issued 
against the quota by the Licensing Committee constituted 
under the Tea Licensing Resolution, and 

(c) the amount of tea produced on the estates and ex- 
ported overseas after the 31st day of March, 1933, and before 
the 26th day of May, 1933. 


(2) The right of the owner of a tea estate under this section 
may be transferred in whole or in and subject to proof of 
the transfer to the satisfaction of the Committee, the transferee 
shall have a right to obtain export licences up to the amount 
covered by the transfer or up to the amount of the unexhausted 
balance of the quota, whichever may be less. 


16. (1) The owner of any tea estate to which an overseas 

. export quota has been allotted or any 

ink Cais transferee of his right, may, at any time 

before the 21st day of March of the financial year to which the 

quota relates, apply in writing to the Committee for an export 
licence covering a stated quantity of tea. 

(2) If the unexhausted balance of the quota is sufficient to 
cover stated quantity, the Committee on receipt of the 
requisite fee, issue an export licence covering the stated quantity. 

(3) Every licence shall be in duplicate in the prescribed 
form, bear the date of its issue, and shall be valid up to the 
end of the financial year in which it is issued: 

Provided that, save as provided in Section 17, the Committee 
shall not date or issue any export licence after the end of the 
financial year in which the application for it was made. 


17. (1) Where the tea covered by an export licence has not 
i been exported overseas before the end of 
cau the financial year in which the licence was 
issued, the person to whom the licence was granted may, before 
the expiry of the first fourteen days of the following financial 
year, forward the licence to the Committee and submit therewith 
an application for a special export licence covering the same 
uantity of tea, and the Committee shall, on receipt of the requisite 
ee, if any, issue a special export licence accordingly. 
i. A special export licence shall be in duplicate in the pres- 
form, shall bear the date of its issue and shall be valid up 
to the 30th day of June of the year in which it was issued. 

(3) The quantity of tea covered by a special export licence 
shall be accounted for against the export quota of the year in 
which the original licence was issued. 

18. (1) The Committee shall maintain an account of ev 
export quota, showing, in addition to 
other particulars as the Committee may 
think fit, the licences issued against it and 


Committee to maintain 
accounts of quotes 


KIX of 1924 
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the unexhausted balance: 

Provided that for the financial year 1933-34 each account 
shall show as single items the amounts set off against the quota 
under clauses (b) and (c) of the proviso to sub-section (1) of 
Section 15. 

(2) Any owner of a tea estate shall be entitled, on payment 
of the requisite fee, to a copy of the account relating to his quota, 
certified in the manner laid down in the by-laws. 


19. (1) No consignment of tea shall be shipped or water- 

borne to be shipped for export overseas 

Ret a a ees = until the owner has delivered to the Cus- 

ve“ toms Collector a valid export licence of 

special export licence in duplicate covering the quantity to be 
shipped. 

(2) No consignment of tea shall be shipped or waterborne to 
be shipped for export to any of the French or Portuguese Settle- 
ments bounded by India until the owner has delivered to the 
Customs Collector a permit granted in this behalf by the Com- 
mittee covering the quantity to be shipped. 

(3) No permit for the passage of any tea by land into any 
of the French or Portuguese Settlements bounded by India shall 
be granted under Sub-section (1) of Section 5 of the Land Cus- 
toms Act, 1924, unless the application for such permit is accom- 
panied by a permit granted in this behalf by the Committee 
covering the quantity to be passed. 

20. (1) The Committee may serve by post a notice upon 
the owner of any tea estate, or upon his 
agent or manager, requiring him to fur- 
nish, within such period not being less 
than thirty days as may be specified in the notice, such returns 
relating to the production, sale and export of tea produced on the 


estate as it may deem necessary to enable it to discharge its duties 
under this Chapter. 

(2) Where any return required under Sub-section (1) in 
respect of any tea estate is not furnished to the Committee within 
the period specified in the notice, the Committee may refuse to 
allot a quota to that estate under Section 14, or, where a quota 
has already been allotted, may cancel the unexhausted balance of 
that quota and refuse to issue any further export licences under 
Section 16 against that quota. 


21. (1) The Committee may charge and collect the fol- 
Fees lowing fees, namely: 


Power of Committee to 
call for returns 


(a) a licence fee for every export licence or special export 
licence issued by it, at such rates, not exceeding eight annas 
per thousand pounds of tea covered by the licence, as the 
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Governor-General in Council may, by notification in the 

Gazette of India, fix in this behalf; and 

(b) copying fees for certified copies of accounts of quotas, 
at the rate of one rupee per copy: 

Provided that the owner of any tea estate to which a quota 
has been allotted under Section 14 may make a consolidated 
payment of export licence fees at the rate fixed under clause 
(a) to cover the whole of the quota. 

(2) The Committee shall apply the fees collected by it unde: 
this section to the meeting of expenses incurred by it in pursuance 
of the purposes of this Act and, with the previous sanction of the 
Governor-General in Council, to the payment of a contribution 
towards the maintenance of any international committee estab- 
lished in furtherance of the said purposes in tea-producing countries 
generally. 

22. (1) All licences for the export of tea overseas, all 

aa licences for the export of tea to the 

be tir ia certain French and Portuguese Settlements bound- 

ed by India, and all quotas issued or fixed 

by the Licensing Committee constituted under the Tea Licensing 

Resolution shall be deemed to be licences, permits and quotas res- 
pectively issued or fixed under this Act. 

(2) All transfers of the right to obtain export licences from 
the said Licensing Committee shall be valid as if they had been 
made under this Act. A 

23. The Governor-General in Council may, by notification 

Power to make rules in the Gazette of India, make rules— 


(a) prescribing the manner in which the export quotas of 
tea estates shall be determined; 
(b) regulating the grant of permits for the export of tea 
to the French and Portuguese Settlements; 
(c) prescribing the form of export licences, special export 
licences and permits; and 
(d) generally, to carry out the purposes of this Chapter. 
24. No quota fixed and no order granting or refusing to 
ee fia grant any licence or permit under this 
Chapter shall be called in question in any 
Court. 
CHAPTER M 
CONTROL OVER THE EXTENSION OF TEA CULTIVATION 
25. So long as this Act remains in force, no one shall plant 
tea in any land which was not planted 
apes a ail ate with tea on the 31st day of March, 1933, 
"gave in pursuance of a written permission 
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granted by or on behalf of the Committee. 


Ex plenation—Land which had been planted with tea at any 
time during the period of two years before the 31%t day of March, 
1933, but, in accordance with agricultural practice on tea estates, 
was lying fallow on that date, shall be deemed to have been planted 
with tea on the 31st day of March, 1933. 

26. (1) The total area of land in British India in respect 

_ of which the permissions referred to in 
rae eee atenn Section 25 may be granted shall not ex- 
ceed 4,000 acres: 


Provided that the Governor-General in Council may deduct 
from the said 4,000 acres the whole or any part of the increase in 
the area planted with tea in British India which may have occurred 
between the 31st day of March, 1933, and the commencement of 
this Act. 

(2) The total area of land in any province in respect of 
which such permissions may be granted be determined by 
the Governor-General in Council, and shall be, as near as may be 
and subject to the above limit for the whole of British India, one 
half of one per centum of the total area in the province which 
was planted with tea on the 31st day of March, 1933. 


(3) The Governor-General in Council shall publish the total 
areas so allotted to the various provinces, by notification in the 
Gazette of India, as soon as may be after the comimencement of 
this Act. 

27. (1) Applications for permission to plant tea on any 

Ea land for the first time shall be made to the 

Grant of permision t0 Committee, not later than one month 

after the commencement of this Act, and 

shall contain a clear statement of all special circumstances justi- 
fying the application. 

(2) Subject to the limits laid down in Section 26, the Com- 
mittee may grant or refuse the ission applied for, or may 
grant it in part only, or may call for further information from 
the applicant. 

(3) No order by the Committee under Sub-section (2) 
shall be called in question in any Court. 

28. (1) Any applicant aggrieved by any order of the Com- 

mittee under Section 27 may appeal to 

Kera to Local Govem- the Local Government within sixty days 

from the date thereof, and the Local 

Government may on such appeal cancel, modify or suspend any 
order of the Committee under that section. 


(2) The records of the Committee relating to proceedin 
under this Chapter shall be open to inspection at all reasonab 
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times by any officer authorized in this behalf by the Local Govern- 
ment. : 
29. (1)°The Committee may serve by post 2 notice upon 
etek. Ge Ciara t the owner of any tea estate, or upon his 
call for return and to ins- agent or manager, requiring him to fur- 
Pes nish, within such period not being less 
than thirty days as may be specified in the notice, such returns 
relating to the cultivation of tea on the estate as it may deem 
necessary to enable it to discharge its duties under this Chapter. 

(2) Any member of the Committee and any officer of the 
Committee authorized by it in this behalf may, at any reasonable 
time, enter upon and inspect the lands of any tea estate, and may 
require the owner of the estate, or his agent or manager to pro- 
duce for inspection any records of the estate in his control or 
custody relating to the cultivation of tea on the estate. 

(3) Where any return required under Sub-section (1) in 
respect of any tea estate is not furnished to the Committee within 
the period specified in the notice, the Committee may refuse to 
grant any permission under Section 27 to plant tea on that estate. 


CHAPTER IV 
PENALTIES AND PROCEDURE 


30. A breach of the ao EAE, heed 
a section (2) of Section 19 be ish- 
Penalty for ilicit apot able as if it were an offence under Item 
No. 8 of Section 167 of the Sea Customs Act, 1878, and the pro- VIII of 1878 
visions of Section 168 and of Chapter XVII of that Act shall 
apply accordingly. 
31. Any owner of a tea estate, or his agent or manager, 
who has furnished any return under Sub- 
Moai for making fle section (1) of Section 20 or, under Sub- 
section 1 of Section 29 containing any 
particular which is false and which he knew to be false or did 
not believe to be true, shall be, punishable with fine which may 
extend to one thousand rupecs. 
32. Whoever obstructs any member or officer of the Com- 
Bes ete mittee while such member or officer is 
: paeas ae ee ons entering upon or inspecting the lands of 
any tea estate under Sub-section (2) of 
Section 29, and whoever, having control over or custody of any 
records of a tea estate relating to the cultivation of tea on that 
estate, refuses or fails to produce such records when required by 
a member or officer of the Committee under that oie ae 
shall be punishable with fine which may extend to one thousand 


rupees. 
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33. Whoever plants or causes to be planted tea in any land 

= ~ in contravention of Section 25 shall be 

eee for illicit culti- punishable with fine which may extend 

to one thousand rupees for the first offence, 

and with fine which may extend to five thousand rupees for any 
subsequent offence. 


34, Where any person has been convicted of an’ offence 
under Section 33, the convicting Court 
may direct that the tea in respect of which 
the offence was committed shall be re- 
moved from the land within a prescribed time, and in the event 
of the order not being duly complied with, may cause the tea to 
be removed and recover the cost from the person convicted as if 
it were arrears of land revenue due on the tea estate on which the 
offence was committed. 


35. (1) No Magistrate other than a Magistrate of the first 
class shall take cognizance of an offence 
under Section 31, Section 32 or Section 
33, and such Magistrate may take cog- 
nizance of such an offence only upon complaint made by a person 
authorized by the Committee in this behalf, and with the previous 
sanction of the Local Government. 

(2) The Committee shall be responsible for the conduct of 
all prosecutions of offences under Section 31, Section 32 and Sec- 
tion 33. 


Removal of tcea planted 


without pe: mimon 


Trial of offences under 
sections 31, 32 and %3 
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: LocaL AcT 
U. P. TOWN AREAS (AMENDMENT) ACT 
(No. VI oF 1933)” 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNtrep PROVINCES 
oF AGRA AND OUDH] 


An Act to amend the United Provinces Town Areas Act, 1914 
(U. P. Act II of 1914) 


WHEREAS it is expedient further to amend the United Pro- 
United Provinces Act Vinces Town Areas Act, 1914, for the pur- 
of 1914. poses hereinafter appearing: 
It is hereby enacted as follows: 


1. This Act may be called the United Provinces Town Areas 
Shon tide (Amendment) Act, 1933. 


2. In sub-section (3) of section 1 of the United Provinces 
Town Areas Act, 1914 (hereinafter referr- 
Amendment of sub-sec- 

tion (3) af section 1 of ed to as the principal Act), for the words 
ars Provinces Act I “territories for the time being administered 
cae by the Lieutenant-Governor of the United 
Provinces” the words “United Provinces of Agra and Oudh” shall 

be sustituted. 

3. In section 2 of the principal Act for the existing definition 

Amendment of definition Of “occupier” the following definition shall 
of “occupier” in section rusa ruted: 
e ear a 2 be substituted: 

“($) ‘occupier’ means in the case of a house let out to tem- 
porary lodgers or to travellers the person who receives or is entitled 
to receive the rents or payments from the lodgers or travellers: and 
in other cases the tenant or tenants or any person who occupies the 
louse or land,” 

4. The following amendments shall be made in section 4 

Amendment of section 4 Of the principal Act: 
of principal Act. 

(1) For the words and figures “sections 8-A (3), 9 (3), 10, 
11, 15, 35 and 36” the following words shall be substituted, namely: 

“this Act or by rules framed under this Act, other than 

his power under section 39-A.” 

(2) The work “stipendiary” shall be inserted between the 
words “any other” and “officer”. 

5. In sub-section (2) of section 5 of the principal Act the 

Amendment of sub-wc. following clause (c) shall be inserted after 
ton (2) of section 5 of clause (b) and the existing clause (c) shall 
pone ar | be read as clause (d): 


'+Published in Govt. Gaxette, dated Allahabad, Oct. 28, 1933 
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“(c) One representative of the depressed classes to be appoint- 
ed by the District Magistrate from those members of the depressed 
classes who are not government servants.” 

6. In clauses (a), (b), (c) and (d) of sub-section (3) of 

ces bec. section $ of the principal Act the words 
tion (3) of Bori s of ‘not less than” shall be inserted before the 
principal Act. words “ one member”, “two members” and 

“three members” wherever they occur. 


7. For clause (f) of sub-section (1) of section 7 of the prin- 
Amendment of sub-sc- cipal Act the following clause shall be 


tiono (1) of section 7 of ; i 
Ee ero substituted, namely: 


“(f) that he has failed to pay any dues to the town area 
within the month in which they have fallen due.” 


8. For clause (#) of sub-section (2) of section 7 of the 


aa ae of sub-sec- principal Act the following clause shall be 
i 2 i of i ; 
ee Peo substituted, namely: 


“(a) that he has been convicted by a competent court 

(such conviction being still in full force and effect) for an 

offence which in the opinion of the local Government implies 

moral turpitude, or been dismissed from Government 

service for conduct which, in the opinion of the local 
Government, implies moral turpitude, or.” 

9. For sub-section (1) of section 7-A of the principal Act 

Amendment of mbæc- ithe following sub-section shall be substi- 

tion (1) of section 7-A of tuted, namely: 


principal Act. 
(1) The Commissioner may, after affording him an oppor- 
tunity to make an explanation, remove the chairman or any 


member of a panchayat who in his opinion has so abused his 

position as chairman or member as to be unfit to act as such, 

or who is persistently remiss in the discharge of his duties as 
such chairman or member: 

Provided that the removal of the chairman shall be subject 
to the sanction of the local Government”. 

10. For sub-section (2) of section 7-A of the principal Act 

Amendment of sbec- the following sub-section shall be substi- 
tion (2) of section 7-A of sated: 
p Act . 

“(2) A member or chairman removed under this section shall 
not be eligible for further election or nomination as a member or 
chairman for a peirod of four years from the date of his removal.” 

11. In sub-section (3) of section 8-A of the principal Act 

ss = the word “removal” shall be DE 
a vernon the word “death” and in clause (b) o 
ae is eats sub-section (7) of the same section the 
words “and any other dues” shall be added after the word tax. 
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12. A comma shall be substituted for the full-stop at end 

a bec. Of the existing sub-section (1) of section 

ong a ae 10 of 10 of the principal Act and the following 
principal Act. words shall be added, namely: 


“subject in the case of the bakbshi to the approval of the 
District Magistrate.” 

13. For section 11 of the principal Act the following sec- 

Amendment of section tion shall be substituted, namely: 
11 of principal Act. 

“11. The panchayat may appoint such temporary staff as 
it may require to supplement the permanent staff on such remune- 
ration as it may think proper.” 

14. The following amendments shall be made in section 14 

Amendment of section Of the principal Act: 
14 of principal Act. 

(1) The words “and report to the District Magistrate” 
shall be inserted after the word “determine” in the first 
line. 

(2) For the last three lines of the first paragraph beginning 
from the words “according either” the following words shall 
be substituted, namely: 


“According either to their general circumstances or to 
the annual rental value of the houses or lands so occupied 
by them, as the panchayat may determine.” 


(3) For the words “local Government” in the second pro- 
viso the words “Commissioner” shall be substituted. 


15. In section 20 of the principal Act the word “registered” 
Amendment of section shall be inserted before the word “post”. 
20 of principal Act. 
16. In section 21 of the principal Act the words “or im- 
Amendment of ection movable” shall be inserted after the 
21 of principal Act. word “movable” in line 8. 


17. In clause (d) of section 26 of the principal Act the 
words “or kerosene” shall be added after 


26 of principal Act. the word “petroleum.” 


18. In section 31 of the principal Act after the word and 
Amendment of section figures “section 26” the words and figures 
31 of principal Act. “or section 27” shall be inserted. 


19. In section 32 of the principal Act after the word and 
Amendment of section figures “section 30” the following words 
32 of principal Act. shall be inserted, namely: 
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“or encroaches upon a public road within the limits of the 
Saag which is maintained by the panchayat under section 
23 (d).” | 


20. After section 32 of the principal Act the following 


Insertion of new section new section shall be inserted, namely: 
32-A after section 32 of 
principal Act. 


“32-A. Whoever obstructs or molests any person employed 

by or engaged by the penchayat to do any 

Molestation or obstruction act, or any contractor under contract with 

of rn at ees. Go a panchayat to perform any act required 
ployee or contractor or em- : : 

ployee af such contractor. Or permitted by this Act, or any agent, 

servant or labourer of such contractor in 

the performance of such act or in doing anything in the execution 

of such contract, shall be liable on conviction to a fine which may 

extend to Rs. 20.” 


21. After section 39 of the principal Act the following 


Insertion of new section | 7 1 . 
ee new section 39-A shall be inserted, namely: 


principal Act. 


“39-A. (1) The District Magistrate may, within the limits 

of his district, by o in writing, pro- 

Power of District Magot- hibit the execution or further execution of 

BSR e o of a decision, resolution or order passed or 

l made under this Act or under rules framed 

under this Act by a town area panchayat or any officer or servant 

of a pancheyat, if in his opinion such decision, resolution or order 

is of a nature to cause or tend to cause obstruction, annoyance or 

injury to the public or to any class or body of persons lawfully 

employed, or danger to human life, health or safety or a riot or 

affray, and may prohibit the doing or continuance by any person of 

any act in pursuance of or under cover of such decision, resolution 
or order. 


(2) A copy of such order, with a statement of the reasons for 
making it, forthwith be forwarded by the District Magistrate 
to the local Government, who may thereupon, if they think fit, 
rescind or modify the order. 


(3) Where the execution or further execution of a decision, 
resolution or order is prohibited by an order made under sub- 
section (1) and continuing in force, it shall be the duty of the 
panchayat, if so required by the authority making the order under 
the said sub-section, to take any action which is necessary for pre- 
venting any person from doing or continuing to do anything in 
pursuance of or under cover of the said decision, resolution or 


order.” 
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IoprRiAL ACT 
INDIAN RAILWAYS (AMENDMENT) ACT 
(No. XIX or 1933)* 


[Received the assent of the Governor-General on Sept. 11, 1933] 

An Act further to amend the Indian Railways Act, 1890, 
> for a certain purpose. 

WHEREAS it is expedient further to amend the Indian Rail- 
ways Act, 1890, for the purpose hereinafter appearing; It is hereby 
enacted as follows:— 

1. This Act may be called the Indian Railways (Amend- 

Short title, ment) Act, 1933. 
2. After section 51 of the Indian Railways Act, 1890, the 
Insertion of new section following section shall be inserted, namely: 
SIA in Act IX of 1890. 
“S1A. (1) Any railway company, not being a company for 
, which the Statute 42 and 43 Vic., 

vide and maintein transpot Chap. 41, provides, may frame a 

services. scheme for the provision and mainte- 

nance of a motor transport or air-craft service for passengers, 
animals or goods with a terminus at or near a station on the 
railway owned or managed by such company. 

(2) The scheme shall be submitted to the Governor General 
in Council, who, after consultation with the Local Govern- 
ment or Local Governments concerned, may sanction it, sub- 
ject to such modifications and conditions as he may prescribe. 

(3): The scheme shall be published in the Gazette of India 
and thereupon the railway company shall, subject to sub-sec- 
tion (4), have the power to provide and maintain a service in 
accordance i 

(4) In respect of any srvice provided and maintained by 

any railway company under this section, — 

(a) the company shall be deemed not to be a railway ad- 
ministration for the purposes of this Act or of any other 
enactment affecting railways, and no property a exclu- 
sively for purposes of the service shall be deemed to be in- 
cluded in the railway or its rolling stock; and 

(b) all enactments and rules for the time being in force 
relating to motor vehicles, air-craft and roads apply 
accordingly. 

(5) The Governor General in Council, after consultation 
with the Local Government or Local Governments concerned, 
may, by notification in the Gazette of India, after giving to the 
railway company six months’ notice of his intention so to do, 
withdraw his sanction to any scheme sanctioned under sub- 
section (2) or may modify the scheme or impose further con- 
ditions on it.” 

“Published in Govt. Gazette, dated Allahabad, Oct. 21, 1935 
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DMPERUAL ACT 
THE INDIAN ARBITRATION (AMENDMENT) 
ACT 
(No. XXI oF 1933)* 
[Received the assent of the Governor-General on Sept. 21, 1933] 
An Act further to emend the Indian Arbitration Act, 1899, 
for a certain purpose 
WHEREAS it is expedient further to amend the Indian Arbi- 


IX of 1899 tration Act, 1899, for the purpose hereinafter appearing; It is hereby 


IX of 1899 


II of 1930 


II of 1930 


enacted as follows:— 
1. ‘This Act may be called the Indian Arbitration (Amend- 
Short title. ment) Act, 1933. 
2. In section 19 of the Indian Arbitration Act, 1899, for the 
Amendment of section 19, Words “ the Court”, where they first occur, 
Act IX of 1899. the words “the judicial authority before 
which the proceedings are’ pending” shall be substituted, and for 
the said words where they occur for the second time, the words 


“such authority” shall be substituted. 


IMPERIAL ACT 


THE DANGEROUS DRUGS (AMENDMENT) 
ACT 


(No. XXVI or 1933)* 


[Received the assent of the Governor-General on Sept. 21, 1933] 
An Act to amend the Dangerous Drugs Act, 1930, for certain 
pur poses. 

WHEREAS it is expedient to amend the Dangerous Drugs Act, 
1930, for the purposes hereinafter appearing; It is hereby enacted as 
follows:— 

1. This Act may be called the Dangerous Drugs (Amend- 

Short title. ment) Act, 1933. 
2. In sub-clause (ii) of clause (g) of section 2 of the Dan- 
Amendment of ection 2, gerous Drugs Act, 1930 (hereinafter referr- 
Act II of 1930. ed to as the said Act), after the words 
“Geneva Convention” the words “or in pursuance of any inter- 
national convention supplementing the Geneva Convention” shall 
be inserted. 

3. Section 4 of the said Act shall be numbered as sub-section 

Amendment of section 4, (1) of section 4, and the following sub-sec- 
Act II of 1930. tion shall be added, namely:— 

“(2) The Local Government may make rules restricting and 
regulating the manufacture and possession of prepared opium from 
opium which is lawfully possessed under clause (b) of sub-section 
(1). 


*Published in Government Gexette, dated Allahabad, Oct. 7, 1933 
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Loca ACT 
U. P. MUNICIPALITIES (AMENDMENT) ACT 
(No. VI oF 1933)* 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH] 
An Act to amend the United Provinces Municipalities Act, 
| 1916 (II of 1916) 
WHEREAS it is expedient further to amend the United Pro- 
United Provinces Act IX vinces Municipalities Act, 1916, so as to 
of 1916. provide for construction or manage- 
ment of water-works by private agency: 
It is hereby enacted as follows: 
1. This Act may be called the United Provinces Municipal- 


Short title. ities (Amendment) Act, 1933. 
2. In this Act the expression “the principal Act” means the 
Definition. United Provinces Municipalities Act, 1916. 


3. In section 224 of the principal Act the word “and” at the 
Additions to section 224 end of clause (a) shall be deleted, 2 comma 
of the principal Act. shall be substituted for the fullstop at the 
end of clause (6) and the following clauses shall be added, namely: 
“(c) with the previous sanction of the Local Government, 
grant to any person or company a licence to supply water with- 
in municipal limits and for this purpose to lay down mains 
and pipes, construct water-works and do all other necessary 
acts or things, and 
(d) with the same sanction, transfer all or any part of 
its existing water-works to the management of such licensee: 
Provided that such sanction shall mot be given unless the 
Local Government is satisfied that it will be in the best interests 
of the public concerned.” 
4. After section 224 of the principal Act the following new 
Additions of new sections sections shall be added, namely: 
224-A, 224-B and 224-C to 
the principel Act. 
“224-A. (1) When a licence is granted under clause (c) of 
section 224, the rate at which, the 
a e re liabilities of manner in which, and the person by 
whom, payments shall be made to the 
licensee for water supplied by him and the terms and condi- 
tions on which the licensee may grant water connexions to the 
consumers shall be settled between the board and the licensee 
and entered in the licence, and the board may delegate to 
the licensee any of the powers conferred on it by this Act 
or rules relating to water-works and water supply: 


*Published in Govt. Gavette, dated Allahabad, Oct. 28, 1933 
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Provided that the power of assessment of water tax and 


of its recovery otherwise than by a civil suit shall not be 
delegated to the licensee. 


(2) Such licensee with the previous sanction of the board 
may exercise the powers Sale on the board by sections 225 
and 227 of this Act. 

224-B. (1) The board may, with the previous sanction of 

Revocation or amend- the Local Government and shall, if the 
ment of licences. Local Government in the public interest so 
directs, revoke a licence granted under clause (c) of section 224 
in any of the following cases: 

(4) where the licensee makes wilful and unreasonable de- 
fault in doing anything required of him by or under this 
Act or the cals relating to water-works; 

(b) where the licensee breaks any of the terms or condi- 
tions of his licence the breach of which is expresaly declared 
by such licence to render it liable to revocation; 
mae where the licensee is unable, by reason of his insolvency, 

y and efficiently to discharge the duties and obligations 
imposed on him by his licence. 

(2) The board may, with the previous sanction of the Local 
Government, and on the application or with the consent of the 
licensee— 

(a) revoke a licence granted under section 224 (c) as to 
the whole or any part of the area of supply upon such terms 
and conditions as it thinks fit, or 

(b) make such alterations or amendments in the terms and 
conditions of such licence as it thinks fit. 

224-C. Where the licence of a licensee is revoked under the 

Provisions where licence Preceding section, the following provi- 
of a licensee is revoked. sions have effect, namely: 

(a) the board shall serve a notice of the revocation upon the 
licensee and shall in the notice fix a date on which the revoca- 
tion shall take effect; and on and with effect from such date 
all the powers and liabilities of the licensee under the licence 
shall absolutely cease and determine; 

(b) where a notice of the revocation of a licence has been 
served on the licensee the board may, within three months 
after the service of such notice and with the written consent 
of the Local Government, by notice in writing require the 
licensee to sell, and thereupon the licensee shall sell, to the board 
the whole of the water-works at such value as shall be mutually 
agreed upon, or in default of such agreement at such value as 
shall be determined by a valuer appointed by the board and the 
licensee and in case of their disagreement by the Local Govern- 
ment: the licensee shall however be responsible for the estab- 
lishment employed by him for the undertaking and for any 
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sag erat or other payments it may be necessary to incur 
ir behalf: 


Provided that the value of such water-works shall be 
deemed to be their fair market value at the time of purchase, 
due regard being had to the nature and condition for the time 
being of such, water-works and to the state of repair thereof, 
and to the circumstances that they are in such a position as 
to be ready for immediate working, and to the stability of 
the same for the purpose of the undertaking, but without any 
addition in respect of compulsory purchase or of goodwill or 
of any profits which may or might have been ee from the 
un ing, or of any similar consideration. 


(c) Where any part of the water-works was transferred by 
the board to the licensee under section 224 (d), the board may 
by notice in writing require the licensee to re-transfer the 
same to the board on payment by the board of any sum by 
which the market value of such part of the water-works 
may have been enhanced by reason of any arrangement made 
by the licensee, such sum to be determined in the manner 
provided in clause (b) of this section.” 


$. After section 235 of the principal Act the following new 
Addition of a new ection Section be added, namely: 
235-A after section 235 of 
the princtpal Act. 
“235-A. The following matters relating to the grant of 
a licence under clause (c) of section 
aa me 22% of the Actahall be regulated and 
or company. governed by rules to be made by the 
Local Government subject to the conditions prescribed in 
section 300. 

(1) the selection of a licensee, 

(2) the form of application for a licence, 

(3) the form of licence, 

(4) the aration and submission of returns and 
accounts by ip in a prescribed form, 

(5) duties of a licensee, 

(6) the securing of a regular and wholesome supply of 
water by the licensee to consumers, 

(7) the appointment of an officer of a specified rank 
and class to ensure that ay out ee ae 
rules relating to water-works are being properly carried out, 
and 

(8) any other matter which is necessary for the proper 
working of the licence.” 
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IMPERIAL ACT 


THE INDIAN WIRELESS TELEGRAPHY 
ACT 


(No. XVII oF 1933)# 
[Received the assent of the Governor-General on Sept. 11, 1933] 
An Act to regulate the possession of wireless telegraphy apparatus. 


WHEREAS it is expedient to regulate the possession of wireless 
telegraphy apparatus in British India; it is hereby enacted as 
follows:— 

1. (1) This Act may be called the Indian Wireless Telegra- 

Short title, extent and phy Act, 1933. 
commencement. 

@) It extends to the whole of British India, including British 
Baluchi and the Sonthal Parganas. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. In this Act, unless there is anything repugnant in the 

Definitions, subject or context,— 

(1) “wireless communication” means the making, transmit- 
ting or receiving of telegraphic, telephonic or other commu- 
nications by means of electricity or magnetism without the use 
of wires or other continuous electrical conductors between the 
transmitting and the receiving apparatus; 

(2) “wireless telegraphy apparatus” means any apparatus, 
appliance, instrument or material used or capable of use in 
wireless communication, and includes any article determined 
by rule made under section 10 to be wireless telegraphy appara- 
tus, but does not include any such apparatus, appliance, ins- 
trument or material commonly used for other electrical 
purposes, unless it has been specially designed or adapted for 
wireless communication or forms part of some apparatus, 
appliance, instrument or material specially so designed or 
adapted, nor any article determined by rule made under section 
10 not to be wireless telegraphy apparatus; and 

(3) “prescribed” means sae ey by rules made under 
section 10. 

3. Save as provided by section $ no person shall ar 

me wireless telegraphy apparatus except under 
oe ee and in accordance with a licence issued 
apparatus without licence. under this Act. 

4, The Governor-General in Council may by rules made 
Rates af Governor Gene under this Act exempt any person or any 

in Council to exempt class of persons from the provisions of this 


persons f visions of 
soy eames Act either generally or subject to prescribed 


*Published in Government Gerette, dated Allahabad, Sep. 30, 1933 
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ae or in respect of specified wireless telegraphy apparatus. 

§. The telegraph au dion constituted under the Indian 

Telegraphy Act, 1885, shall be the author- 

ity competent to issue licences to possess 
wireless telegraphy aparatus under this Act, and may issue licences 
in such manner, on such conditions and sabei to such payments 
as may be prescribed. 

6. (1) Whoever possesses any wireless telegraphy apparatus 

in contravention of the provisions of sec- 

Offence tnd penalty tion 3 shall be punished, in the case of the 

first offence, with fine which may extend to one hundred rupees, 

and, in the case of a second or subsequent offence, with fine which 
may extend to two hundred and fifty rupees. 

(2) For the purposes of this section a Court may presume that 
a person possesses wireless telegraphy apparatus if such apparatus 
is under his ostensible charge, or is located in any premises or place 
over which he has effective control. 

(3) If in the trial of an offence under this section the accused 
ts convicted, the Court shall decide whether any apparatus in res- 
pect of which an offence has been committed should be confiscated, 
and, if it so decides, may order confiscation accordingly. 

7. (1) A Presidency Magistrate, or a Magistrate of the 

EROE TE first class or a Magistrate of the second class 

specially empowered by the Local Govern- 

ment in this behalf, may issue a warrant for the search, at any time 

between sunrise and sunset, of any building, vessel or place in 

which he has reason to believe that any wireless telegraphy appa- 

ratus, in respect of which an offence punishable under section 6 
has been committed, is kept or concealed. 

(2) The officer to whom a search warrant under sub-section 
(1) is addressed may enter into any building, vessel or place men- 
tioned in the warrant and seize any wireless telegraphy apparatus 
in respect of which he has reason to believe an offence under sec- 
tion 6 has been committed. 


8. All wireless telegraphy apparatus confiscated under the 

_ Appears confiscated o provisions of sub-section (3) of section 6 
Ting no owner to œ pr and wireless telegraphy ppt having no 
ap Sak ostensible owner shall be the property of 
the Governor General in Council. 


9. A Court inflicting a fine as sae for oe onan 

under section 6 or under the rules made 

mises pre jie a under section 10 may direct that the 

cribed authority. amount of the fine or any part of it shall 

be paid to the prescribed authority to be utilized for the benefit of 

the Indian State Broadcasting Service or a Broadcasting Service 
approved in this behalf by the Governor General in Council. 


Licences, 
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10. (1) The Governor General in Council may, by notifi- 
_ Pores of Sma E the o of Indis as ae 
eC enti tomika rala purpose or Carrying into eect the 
provisions of this Act . 
(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for— 

(i) determining that any article or class of articles shall be 
or shall not be wireless telegraphy apparatus for the purposes 
of this Act; 

(#) the exemption of persons or classes of persons under 
section 4 from the provisions of this Act; 

(#3) the manner of and the conditions governing the issue, 
renewal, suspension and cancellation of licenses, the form of 
licenses, and the payments to be made for the issue and renew- 
al of licenses; 

(iv) the maintenance of records containing details of the 
acquisition and disposal by sale or otherwise of wireless tele- 
graphy apparatus possessed by dealers in wireless telegraphy 
apparatus; 

(v) the conditions governing the sale of wireless telegraphy 
eae by dealers in and manufacturers of such apparatus; 
an 

(vi) determining the authority referred to in section 9. 
(3) In making a rule under this section the Governor General 

in Council may direct that a breach of it shall be punishable with 
fine which may extend to one hundred rupees. 
11. Nothing in this Act contained shall authorize the do- 
Saving of Indian Telegraph ing of anything prohibited under the 
Act, 1885. Indian Telegraph Act, 1885, and no licence 
issued under this Act shall authorize any person to do anything for 
the doing of which a licence or permission under the Indian Tele- 


graph Act, 1885, is necessary. 


4 IMPERIAL ACT 


THE INDIAN MERCHANT SHIPPING (SECOND 
AMENDMENT) ACT 
(No. XXV or 1933)* 
[Received the assent of the Governor-General on Sep. 21, 1933.] 
An Act further to amend the Indian Merchant Shipping Act, 1923, 
for certain purposes ` 
WHEREAS an International Convention for the Safety of Life 
at Sea was signed in London on the 31st day of May, 1929, for 
promoting safety of life at sea by establishing in common agree- 
ment uniform principles and rules directed thereto; 
Published in Government Gazrette, dated Allahıbad, Oct. 7, 1933 
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AND WHEREAS an International Load Line Convention was 
signed in London on the Sth day of July, 1930, for promoting 
safety of life and property at sea by establishing in common agree- 
ment uniform principles and rules with regard to the limits to 
which ships on international voyages may be loaded; 

AND WHEREAS the Government of India by its representatives 
was a signatory to the said Conventions; 


AND WHEREAS in order to give effect to the said Conventions 
and in order in certain other respects to make better provision for 
Merchant Shipping it is ge ogi to amend the Indian Merchant 
Shipping Act, 1923, for the purposes hereinafter appearing: 

It is hereby enacted as follows: 

1. (1) This act may be called the Indian Merchant Shipping 

Short title and com- (Second Amendment) Act, 1933. 
mencement, 

(2) This section shall come into force at once: the rest of 

Act or any section thereof shall come into force on such date 
as the Governor-General in Council may, by notification in the 
Gazette of India, appoint in this behalf. 

2. In Section 2 of the Indian Merchant Shipping Act, 1923 

Amendment of Section 2, a mg aime hd a ee el 
Act XXI of 1923. 

(a) in Clause (5), for the figures “1894—1921” the 
figures “1894—1932” shall be substituted; 

(b) in Clause (6), after the word “servants” the follow- 
ing words shall be added, namely: 

“but does not include any persons on board the ship 
either in pursuance of the obligation laid upon the master 
to carry shipwrecked, distressed or other persons, or by 
reason of any circumstance which neither the master nor 
the owner could have prevented or forestalled”; 

(c) after Clause (6), the following clause shall be inserted, 
namely: 

“(6A) ‘passenger steamer’ means a steamship carrying 
more than twelve passengers;”’. 

3. For Sub-section (1) i ee 90 of the said Act, the 

Amendment of Section following Sub-section shall be substituted, 
90, Act XXI of 1923. namely: 

"(1 apa oie in a British ship which is occupied by 
seamen or a ged under this Act and appro- 
priated for 5 Phare for each seaman or apprentice 
a space of not less than twelve superficial feet and not less 
than ‘seventy-two cubic feet.” 

4. In Section 121 of the said Act, after Clause (xiii) the 


Amendment of Section following clauses shall be added, namely: 
121, Act XXI of 1923. 
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“(xiv) the times of closing and opening the hinged doors, 
portable plates, side scuttles, gangway cargo and coaling ports 
and other openings which are required by any rules made 
under this Act to be kept closed during navigation; 

(xv) a record of all drills and inspections required by any 
rules made under this Act with an explicit record of any 
defects disclosed; and, if boat-drill is not practised on board 
the ship in any week, the reasons why boat-drill was not 
practised in that week.” 


Amendment of Section §. In Section 134 of the said Act,— 
134, Act XXI of 1923. 


(a) in clause (b), after the word “equipments” the 
brackets and words “(including life-saving appliances and 
wireless telegraphy i tion)”, and after the word “engine- 
driver” the ari “and of the wireless telegraphy operators 
and watchers” shall be inserted; and 

(6) -for clause (d) the following clause shall be substi- 
tuted, namely: 

“(d) the voyages or class of voyages on which, as re- 
gards construction, machinery and equipments, the steam- 
ship is in the surveyor’s judgment fit to ply;”. 

6. In Section 139 of the said Act, the word “or” at the end 


Amendment of Section Of Clause (b), and the na of Clause 
139, Act XXI of 1925. (c) shall be omitted. 


7. After Section 139 of the said Act the following section 


Insertion of new Section Shall be inserted, namely: 
139A in Act XXI of 1923. 


“139A. (1) The owner or master of a steamship in res- 
pect of which a certificate of survey 
Alterations in steamship has been granted under this Part, 
case ana pa shall, as soon as possible after any al- 
additonal © catvers. teration is made in the steamship’s 
hull, equipments or machinery which 
affects the efficiency thereof or the sea-worthiness of the 
steamship, give written notice to such person as the Governor- 
General in Council may direct containing full particulars of 
the alteration. 
(2) If the owner or master of a steamship, without reason- 
able cause, neglects to give the notice required by this section, 
he shall be liable to a fine which may extend to five hundred 


cupees. 
3) If the Governor-General in Council has reason to be- 
lieve that since the making of the last declaration of survey 
in respect of a steamship— 
(a) any such aera as aforesaid has been made in the 
ull, equipments or machinery of the steamship; or 
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(b) the hull, equipments or machinery of the steamship 
have sustained’ any injury or are otherwise insufficient, 
the Governor-General in Council may require the steamship 
to be again surveyed to such extent as he may think fit, and, 
if such requirement is not complied with, may cancel any 
certificate of survey issued under this Part in respect: of the 
said steamship. 
8. After Shere 143 of the said Act hg following section 
Insertion of a new Section shall be inserted, namely: 
143A in Act XXI of 1973. : 
“143A. (1) No steamship for which a serdar of sur- 
vey is required by this Part shall carry 
as ballast or as cargo any goods which 
by reason of their nature, uantity 
or mode of dowi are either singly or collectively liable to 
endanger the lives of the passengers or the safety of the ship. 

(2) The Governor-General in Council may, subject to the 
condition of previous publication, make rules determining 
what goods are to ‘be considered dangerous goods. and pres- 
cribing the precautions which r must be oe in the package 
and stowage thereof. 

(3) If goods are carried in any steamship in- contravention 
of the provisions of this section or of the rules made there- 
under, the owner or mastér shall for each offence be liable 
to a fine which may extend to three thousand rupees and the 
steamship shall be deemed for the: ‘Purpose of Section 232 to 
be unsafe by reason of improper loading.” 

9. In Section 144 of the said Aei 

Amendment of Section 
144; Act XXI of 1923. 

(a) in Sub-section o, the ee “attested by a British 
Consular Officer at the port where the survey was made” 
shall be omitted; and  - 

(b) in Sub-section (2), the words “and duly attested by 

the British Consular Officer at that port” shall be omitted. 


10. After Clause (a) of Stib-section ive of Section 145 of 
Amendment of Secti the said Act 5 fo owing clause shall be 
pR A E inserted, nam ely: 

“(aa) declare the requirements as to construction, ma- 
` chinery, equipments (including ` life-saving appliances, and 
wireless telegraphy installation) and marking of sub- division 
load lines, which are to be fulfilled before a declaration of 
survey may be granted;”. ' - 

11. After Section 145 of the said Act the following section 
Insertion of new Section —— oe 


(145A in Act XXI of 1923. 


Prohibition of carriage af 
dangerous cargo. 


“145A. (1) The Governor-General in Council may, sub- . 
ject to the condition of previous pub- 
Power of Governor Gener- lication, make rules in respect of 
al i Seist aia rules steamships for which a certificate of 
š ce survey is required by this Part, regu- 
lating the provisions to be made for the safety of life at sea. 
. (2) In particular, and without prejudice to the generality 
of the foregoing power, such rules may regulate— 

(a) the control of hinged doors, portable plates, side 
scuttles, gangway cargo and coaling ports and other open- 
ings; ; | 

As (b) the methods to be adopted and the appliances to be 

carried for the prevention, detection and extinction of fire; 

(c) the provision of means of making signals of distress 
and the supply of lights inextinguishable in water and fitted 
for attachment to life buoys; 

(d) the provision of boats, life-boats, life-rafts and 
buoyant apparatus, their equipment, and the specifications 
with which they shall comply, and the marking of these so 
as to show the dimensions thereof and the number of per- 
sons that may be carried thereon; 

(e) the manning of boats and life-boats and the quali- 
fications and certificates of ‘life-boat men; 

(f) the provision to be made for mustering the passen- 

and crew and for embarking them in the boats and 
life boats (including provision as to the lighting of, and as 
to the means of ingress to, and egress from different parts 
of the ship) ; 

(g) the practising of boat drills; and 

(b) the assignment of specific duties to each member 
of the orew in the event of an emergency. 

(3) In making a rule under this section the Governor- 
General in Council may direct that a breach of it shall be 
punishable with fine which may extend to two hundred rupees, 
“and, when the breach is 2 continuing breach, with a further 
fine which may extend to alison rupees for every day after 
the first during which the b continues.” 

12. In Part IV of the said Act, in the headings and elsewhere 
! wherever the expressions occur, for the ex- 
Amendment of Part TV, pressions “native passenger”, “native pas- 
a sngers”, “native passenger ship” and 
“native passenger ships”, respectively, the expressions “unberthed 
passenger”, “unberthed passengers”, “unberthed passenger ship” 
and “unberthed passenger ships”, shall be substituted. 
13. In Section 147 of the said Act,— 
Amendment of section 
147, Act XXI of 1923. 
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(a) in Sub-section (2),— 
(i) for Clause (a) the following clause shall be substi- 
tuted, namely: e 
“(a)to any steamship not carrying more than sixty 
unberthed passengers;”, and 
(#) for Clause (b) the following clause shall be substi- 
tuted, namely: 
(5), to any ship not intended to carry unberthed 
passengers to or from any port in British India; or”; and 
(b). in Sub-section (3), for the words "carrying as passen- 
gers more than fifteen natives of Asia or Africa” the words 
lend spake pe eet unberthed passengers” shall be 
, substituted, and for the words ‘ ‘carrying as passen more 
than = such persons” the words “carrying more than 
da eos > shall be substituted. 
14. For Clause (1) of Section 149 of the said Act ie fol- 


Amendment of j ' 
a a a Pp lowing clause shall be substituted, namely: 


(1) ‘unberthed passenger’: means a passenger of the age 
. of twelve years or upwards for whom no separate accommo- 
dation in any cabin, State room or saloon is reserved; but it 
does not include either a passenger in attendance on a person 
who is not an unberthed passenger or a child under one year 
of age; and, in the computation of passengers for any of the 
purposes of this Part, two persons of the age of one year or 
upwards and under the age of twelve years shall be reckoned 
as one unberthed passenger;”’. 
15. In Section 155 of the said Act,— 


Amendment of section 
155, Act XXI of 1923. 


(a) in Clause ( f), for the words “propelled peAa D by 
steam” the words “propelled principally by machinery” shall 
be substituted; and 
a in Clause (g)> for the words “propelled principally by 
” the words ‘ ‘propelled ae by machinery” shall 
be a and for the words “steam power” the word 
“power” shall be substituted. 
16. In Sub-section (1) of Section 160 of the said Act, for 
: ko -o ha he is TE ina the 
Amendment, oF Begon not” the words “if he reason 
160, Ace XXT of 1923. o believe that the ship has” shall be substi- 
tuted. i 
17. To the proviso to Section 177 of the said Act the follow- 
Amendment of section jng words shall be added, namely: 


177, Act XXI of 1923. 

“but shall obtain from the certifying officer an endorse- 
ment on the certificate B showing the number of passengers 
Die Gh eed Gad Ge Gh een ers, ected. 
at that port or place.” 


~~ 
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18. In Sub-section (2) of Section 179 of the said Act, for 
the word “steam”, in both places where it 
Amendment of 


scion occurs, the „word sen shall ‘be 
179, Act XXI of 1923, ee 


19. In Sub-section (1) of Section 183 of a said Act, for 
Amendment of section the word “steam” the word “machinery” 
183, Act XXI of 1923. shall be substituted. 


20. In Sub-section (1) of Section 184 of the said Act, the 
_ words “from or to any port in British 
Maree Seer India to or from any port in the Red Sea” 


shall be omitted. 


21. In Sub-section (1) of Section 200 of the said Act, for 

~ the words “propelled principally by steam” 

Tipee Sige the words “propelled principally by ma- 

chinery” shall be substituted, and for the 
words “steam power” the-word “power” shall be substituted. 


22. In Clause (/) of Sub-section (1) of Section 213 of the 
Amendment of section said Act, for the words “steam power” 
213, Act XXI of 1923. the word “power” shall be substituted. 


23. In Part V of the said Act, after the main heading, 

Le ee “SAFETY” and before the heading “Pre- 
on new section ‘ hae : : 

in of vention of Collisions’ preceding Section 

213A in Act XXI of 1923. 214, ihe a a Poets 


namely: 


“213A. In this Part the expressions ‘Country to which the 

mes International Convention respecting Load 

Lines, 1930, applies’ and ‘Country to 

which the International Convention for the Safety of Life at Sea, 
1929 applies’, mean— 

(i) a country which has been declared by Order in Coun- 
cil made by His Majesty under Section 65 or Section 37 of the 
Merchant Shipping (Safety and Load Line Conventions) Act, 
1932, to have ratified or acceded to the Convention specified 
in the expression and has not been so declared to have de- 
nounced the Convention; 

(#) any colony or overseas territory of, or any protecto- 
rate or territory under suzerainty or mandate of a country 
so declared, in respect of which a declaration under the said 
section of the said Act has been made that the Convention 
specified in the expression has been applied to such colony, 
territory or protectorate, and no declaration has been made 
that the said Convention has ceased to apply.” 

24. After Section 216 of the said Act, the following head- 
216A and 2168 a ne and sections shall be inserted, namely: 
1923. 
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z “Life-seving ‘Ap pliences | 
216A. (1) The Governor-General in Council may, subject 
Power of Governor. ‘© the condition of previous publication, 
General in Council to, make make rules prescribing the life-saving 


rules s to life-saving’ appli- appliances to be carried by every British 
aii ig cay ae y oo B h 
India. 


(2) In making a rule under this section the Governor-General 
in Council may direct that a breach of it shall be punishable with 
fine which may extend to two hundred rupees, and when the 
breach is a continuing breach, with a’ further fine which may 
extend to twenty rupees for every day after the first during 
which the breach continues. 


216B. (1) A surveyor appointed under Section 129 of this 
7 Act may, at any reasonable time, <inspect 
Tanaan ne ee o5 any ship for the purpose of seeing that she 
| is properly provided with ‘life-saving 

appliances in conformity with the rules made under this Act: 

(2) If the said surveyor finds that the ship is not so provided 

shall give to the master or owner notice in writing pointing 
out the deficiency, and also pointing out what im his opinion is 
requisite to remedy the same. oO 

(3) Every notice so given shall be communicated in the man- 
ner directed ‘by the Governor-General in Council to the Chief 
Officer of Customs of any port at which the ship may seek to 
obtain a clearance, and the ship shall be detained until a certificate 
signed by such surveyor is produced to the effect that the ship is 
properly provided with life-saving appliances in conformity with 
the said rules. 

(4) Such fees may be charged for the grant of the certifi- 
cate referred to in Sub-section (3) as the Governor-General in 
Council may prescribe.” 

25. For the heading to Sections 217 to 224 of the said Act 

Substitution of new sec- and for those sections the following head- 
Hons 217—224M for se- ings and sections shall be substituted 


tions 217—224, Act, XXI 
of 1923. _ namely: 


“Load Lines. 

217. (1) Sections 218 to 224M inclusive (hereinafter re- 
es i .._ ferred to as ‘the provisions of this Part 
tet ae bed oe relating to load lines’) shall have effect 
ne only a such date as the Governor- 
General in Council may, by notification\in the Gazette of India, 

appoint in this behalf. 
(2) Notwithstanding the provisions of Sub-section (1) the 
power to make rules conferred by Section 219 and by Sub-section 
(1) of Section 224M may be exercised, and a load-line certificate 
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may be issued in accordance with the rules made under Section 
219, at any time before such appointed date as if the provisions 
of this Part relating to load-line were already in force; and where 12 
load-lines certificate is so issued in respect of any ship, or where 
before such appointed date a certificate granted under Section 223 
of this Act as in force prior to its amendment by the Indian 
Merchant Shipping (Second Amendment) Act, 1933, ceases to be 
in force in ct of any ship, the provisions of this Part relating 
to load lines be deemed to have come into force with respect 
to such ship as from the date on which the said load-line certificate 
is issued or the said certificate granted under Section 223 ceases 
to be in force, as the case may be. 


218. (1) The provisions of this Part relating to load lines 
ae oe f shall not apply to— 
lines. O ‘ 

(4) any sailing ship of less than 150 tons gross tonnage 
oyed in plying coastwise between ports situated in India 

and Ceylon; . 

(#) -any ship solely engaged in fishing; 

(ti) any pleasure yacht. 

(2) The Governor-General in Council may on such condi- 
tions as he may think fit, exempt from the provisions of this Part 
relating to load lines— 

(i) any ship plying between the'near neighbouring ports 
of two or more countries if the Governor-General in Council 
and the Governments of those countries are satisfied that the 
sheltered nature and conditions of the voyages between those 
ports make it unreasonable or impracticable to apply to ships 
so plying provisions of this Part relating to load lines; 

(#) any ship plying between near neighbouring ports of 
the same country if the Governor-General in Council is 
satisfied as aforesaid; 

(ii) wooden ships of primitive build if the Governor- 
General in Council considers that it would be unreasonable or 
impracticable to apply the said provisions to them; 

(iv) any class of steamships of less than 150 tons gross 
tonnage which are employed in plying coastwise between ports 
situated in India and Ceylon and do not carry cargo. 

219. The Governor-General in Council may, subject to the 

ee \ ee of previous publication, make 

ower of Governor-Gener- es (hereafter in this Act referred to as 

a a oe. make rula «the load-line rules’) regulating the survey 

of ships for the purpose of assignment and 

marking of load lines and prescribing the conditions (hereafter in 

this Act referred to as ‘the conditions of assignment’) on which 
load lines may be assigned. 
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220. (1) No British ship registered in British India being a 

l l ship of which the keel was laid after the 
Tei eee baaada: goch day of June, 1932, and not being 

exempt from the provisions of this Part 
relating to load lines, shall proceed to sea unless— 

(i) the ship has been surveyed in accordance with the 
load-line rules; 

(#) the ship complies with the conditions of assignment; 

(ii) the ship is matked on each side with a mark (hereafter 
in this Act referred to as a ‘deck line’) indicating the position 
of the uppermost complete deck as defined by the load-line 
rules, and with marks (hereafter in this Act referred to as 
‘load lines’) indicating the several maximum depths to which 
the ship can be safely loaded in various circumstances pres- 
cribed by the load-line rules; 

(iv) the deck line and load lines are of the description 
required by the load-line rules, the deck line is in the position 
required by those rules, and the load lines are of the number 
required by such of those rules as are applicable to the ship; 
and ; 

(v) the load lines are in the position required by such of 
the load-line rules as are applicable to e hp. 

(2) No British ship registered in British India, being a ship 
of which the keel was laid before the first day of July, 1932, and 
not being exempt from the provisions of this Part relating to load 
lines, shall proceed to sea unless— 

(#) the ship has been surveyed and marked in accordance 
with Clauses (i), (#4) and (iv) of Sub-section (1); 

(#) the ship complies with the conditions of assignment 
in principle and also in detail so far as, in the opinion of the 
Governor-General in Council, is, reasonable and practicable 
having regard to the efficiency of the protection of openings, 
the guard rails, the freeing ports and the means of access to 
the crew’s quarters provided by the arrangements, fittings and 
appliances existing on the ship at the time when she is first 
surveyed under chis section; and 

(äi) the load lines are either in the position required by 
Clause (v) of Sub-section (1) or in the position required by 
the tables used by the Board of Trade on the 31st day of 
December, 1906, for fixing the position of load lines, subject 
to such modifications of those tables and of the application 
thereof as were in force immediately before the sth day of 
July, 1930. 

(3) If any ship proceeds or attempts to proceed to sea in 
contravention of this section, the master or owner thereof shall for 
each offence be liable to a fine which may extend to one thousand 


rupees, 
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(4) Any ship attempting to proceed to sea without being 
surveyed and marked as required by this section may be detained ` 
until she has been so surveyed and marked, and any ship which 
does not comply with the conditions of assignment to the extent 
required in her case by this section shall be deemed to be unsafe 
for the purpose.of Section 232. 

221. (1) A British ship registered in British India (not 
, being exempt from the provisions of this 

Part relating to load lines) shall not be so . 
loaded as to submerge in salt water, when the ship has no list, the 
appropriate load line on each side of the ship, that is to say, the 
load‘line indicating or purporting to indicate the maximum rae 
to which the'ship is for the time being entitled under the load-line 
rules to be loaded. | 

(2) If any such ship is loaded in contravention of this section, , 
the owner or master of the ship shall for each offence be liable to a 
fine which may extend to one thousand rupees and to such addi- 
tional fine, not exceeding the amount hereinafter specified, as the 
Court thinks fit to impose having regard to the extent to which 
the earning capacity of the ship was, or would have been, increased 
by reason of the submersion. : 

(3) The said additional fine shall not exceed one thousand 
rupees for every inch or fraction of an inch by which the appro- 

riate load line on each side of the ship was submerged or would 
ay ee if the ship had been in salt water and had 

no 


Submersion of load line. 


(4) In any proceedings against an owner or master for a ` 


contravention of this section, it shall be a good defence to prove 
that the contravention was due solely to deviation or delay, being 
deviation or delay caused solely by stress of weather or other 
circumstances which neither the master nor the owner nor the 
charterer (if any) could have prevented or forestalled. 

(5) Without prejudice to any proceedings under the fore- 
going provisions of this section, any ship which is loaded in contra- ` 
vention of this section may be detained until she ceases to be so 
loaded. 

222. If— 

Offence in relation to 
marks. 


(i) the owner or master of a British ship registered in 
British India, which has been marked in accordance with the 
foregoing provisions of this Part, fails without reasonable cause 
to keep the ship so marked, or 

(#) any person conceals, removes, alters, defaces or oblite- 
rates, or suffers any person under his control to conceal, 
remove, alter, deface or obliterate any mark placed on any 
such ship in accordance with the foregoing provisions of this 
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Part, except with the authority of a person entitled under 
the load-line rules to authorize the alteration of the mark or 
except for the purpose of escaping capture by an enemy, 
he shall for each offence be liable to a fine which may extend to 
one thousand rupees. 
223. A surveyor authorized in this behalf by the Governor- 
General in Council may inspect any British 
S A Rs mick ship registered i in British India for the pur- 
pees ee seeing that the provisions of this 
Part relating to load-lines have been complied with and for this 
purpose may go on board the ship at all reasonable times and do 
all things necessary for the proper inspection of the ship and may 
also require the master of the ship to supply him with any infor- 
mation which it is in the power of the master to supply for that 
purpose, including the production of any certificate — under 
this Part in respect of thé ship. 


Certificates 

224. (1) Where a British ship registered in‘ British India has 
been surveyed and marked in accordance 
Pig bass Pe ani with the foregoing provisions of this Part 
and complies with the copditions of assign- 
ment to the extent required in.her case by those provisions, there 
shall be issued to the owner of the ship on his application and on 

payment of the prescribed fee— 

(i) in the case of a ship of 150 tons gross tonnage or up- 
wards which carries cargo or passengers, a certificate to be 
called ‘an international load-line certificate’; and 

(#) in the case of any other ship, a certificate to be called 
‘a British India load-line certificate’. 

(2) Every such certificate shall be issued either by the, Gover- 
nor General in Council or by such other person as may be autho- 
rized in that behalf by the Governor General in Council and shall 
be issued in such form and maniner’as may be prescribed by the 
load-line rules. 

(3) The Governor General in Council may request the 
Government of a country to which the International Convention 
respecting load-lines, 1930 applies, to issue a load-line certificate 
in the form of an international load-line certificate under that 
Convention in respect of a British ship registered in British India, 
and a certificate issued in pursuance of such a request and contain- | 
ing a statement that it has been so issued shall have effect for the 
purposes of this Part as if it had been issued by the Governor Gene- 
ral in Council. 

(4) Where a load-line certificate, issued in pursuance of ts 
section and for the time being in force, is produced in respect of 
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a ship, the ship shall, for the purposes of the foregoing provisions 
of this Part, be deemed tq have been surveyed as ae by those 
provisions, and, if the deck line and load-lines ọn the ship are of 
the number and description required by the load-line rules and the 
position of the deck line and load-lines corresponds with the posi- 
tion specified in the certificate, the ship shall be deemed to be 
marked as required by those provisions. 

224A. (1) Every load-line certificate issued by or under the 

authority of ‘the Governor General in 

Se eE ane Council shall, unless it is renewed in accord- 

ance with the provisions of sub-section 

(2), expire at the end of such period, not exceeding five years 
from the date of its issue, as may be specified therein. 

(2) Any such load-line certificate may, after a survey not 
less effective than the survey required by the load-line rules before 
the issue of the certificate, be renewed from tifne to time by the 
Governor General in Council, or by any person authorized by the 
Governor General in Council to’ issue a joad-line certificate, for 
such period (not exceeding five years on any occasion) as the . 
Governor General in Council or the person renewing the certificate 
thinks fit. 

(3) The Governor General. in Council shall cancel any such 
load-line certificate in force in réspect of a ship if he has reason to 
believe that— 

(i) material alterations have taken place in the hull or 
superstructures of the ship which affect the position of the 
load-lines; or 

(ï) the fittings and appliances for the protection of open- 
ings, the guard rails, the freeing ports or the means of access 
to the crew’s quarters have not been maintained on the ship 
in as effective a condition as they were in when the certificate 
was issued. 

(4) The owner of every ship in respect of which any such 
certificate has been issued shall, so long as the certificate remains 
in force, cause the ship to be survey in the prescribed manner 
once atleast in each year after the issue of the certificate for the 
purpose of seeing whether the certificate should, having regard 
to sub-section (3), remain in force, and if the ship is not so sur- 
veyed, the Governor Genéral in Council. shall cancel the certificate: 

Provided that the Governor General in Council, if he thinks fit 
in any particular case, may extend the said period of one year. 

(5) Where any such load-line certificate has expired or been 
cancelled, the Governor in Council may require the owner or 


master of the ship to which the certificate relates to deliver up the’ 


certificate as he directs, and the ship may be detained until such 
"requirement has been complied ‘with, and if the owner or master 
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fails without reasonable cause to comply with such’ requirement, 
he shall for each offence be liable to a fine which may extend to 
one hundred rupees. © ` a. l 

(6) On the survey of any ship in pursuance of this section 
there shall be paid by the owner of the ship such fee as may be 
prescribed. 

224B. (1) No British ship registered.in British India shall 

ia proceed to sea unless there is in force in 
„a ups not to proceed to respect of the ship a load-line certificate 
ma issued under the provisions of section 224. 

(2) The master of every British ship registered in British 
India shall produce to the officer of Customs, from whom a port 
aoa? of the ship is demanded, the certificate which is required 

y the foregoing provisións of this section tobe in force when 
the ship proceeds to sea, and the port clearance shall not be granted, 
and the ship may be detained, until that certificate is so produced. 

(3) The master of any ship which proceeds or attempts to 
proceed to sea in contravention of this section shall for each offence 
be liable to a fine which may extend to one thousand rupees. 

224C. (1) When a load-line certificate has been issued. in 

eia ‘ling PUrSuance~of the foregoing provisions of 
certificate a snares this Part in respect of a' British ship regis- 
relating to depth of load- ‘tered in British India other than a home 
ing ah trade ship not exceeding 300 tons burden—z 
(i) the owner of the ship shall forthwith on the receipt 
of the certificate cause it to be framed and posted up in some 
conspicuous place on board the ship, and to be kept so framed 
and posted up and legible so long as the, certificate remains 
in force and the ship is in use; and 

(#) the master of the ship, before making any other 
entry in any official log-book, shall enter or cause to be en- 
tered therein the particulars as to the position of the deck 

line and load-lines specified, in the certificate. 

(2) Before any such ship leaves any dock, wharf, harbour or 
other place for the purpose of proceeding to sea, the master ‘thereof 
shal]— as 
(i) enter or cause to be entered. in the official log-book 
such particulars relating to the depth to which the ship is 
for the time being loaded as the Governor in Council may 
by rules made in this behalf prescribe; and 

(#) cause a notice, in such form and containing such of 
the said particulars as may be required by the said rules, to 
be posted up in some conspicuous place on board the ship and 
to be kept so posted up and legible until the ship arrives at 
some other dock, wharf, harbour or place: . : 


» 
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Sadd that the Governor eee in Council ‘may by 


the said rules exempt home trade. ships or any class of home- 
trade ships from the requirements of clause (#) of this sub- 
section. 


(3) If the master or owner of any: British ship’ registered i in 


British India fails to comply with the provisions of this section, 


he shall for each offence be liable to a fine which may extend to 


two hundred rupees. - E 
224D. *(1) He an o with the crew of any Bri- 
ERR k ship registered in British India, in res- 
to a ie a pineke of which a load-line certificate is in 
with crew. . force, is signed by any member of the crew, 


the master of the ship shall insert in the agreement the particulars 
as to the position of the deck-line and“load-lines speciffed.in the 
certificate, and if he fails to do so, hetshall før each offence be 
liable to a fine which may extend to two hundred rupees. ' 


(2) In the case of a British ship registered in, British India, 


being a foreign-going ship, the shipping master shall not ai 


with the engagement of the crew until— 


' (4) there is produced to him a load-line certificate for the 


time being in force in respect of the ship; and - 


(#) he is satisfied that the particulars required by this sec- 


tion have been inserted in the agreement with. the crew. 
Special provisions as'to ships not registered im British ‘India 


224E. (1) The Governor General in” Council may at the 
ee cata of request of a country to which the Interna- 


s} 


ships not registered in Bri- tional Convention respecting Load Lines, ' 


tish Indis. 1930, applies, issue an international load- ' 


line certificate in respect of a ship of that country if he is satisfied 

in like manner as in the case of a British ship registered in British 
India that he can properly issue the certificate, and where a certi- 
ficate is issued at such a request, it shall contain a statement that 
it has been so issued. 


(2) With a view to eee the validity i in British India. 
of certificates purporting to have been issued in accordance with 


the International Convéntion respecting Load ‘Lines, 1930, in ` 


respect of ships not’ registered in British India, the Governor Gene- 
ral in Council shall make such rules as appear to him to, be neces- 
sary, and for the purpose of the provisions hereafter contained in 
this Part relating to ships not registered in British India, the ex- 
, pression “‘a valid international load-line certificate” means a certi- 
ficate complying with such of. those rules as are applicable in the 


A 
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India being a passenger steamer of 5,000 tons gross tonnage or up- 
- wards shall be provided with a wireless direction-finding apparatus 
of the prescribed description. 

(2) Lf this section is not complied with in the case of any such 
ship, the master or owner of the ship shall be liable in respect of 
each offence to a fine which may extend to two hundred rupees. 

242B. (1) Every ship compulsorily equipped under the pro- 

visions of section 242 with a wireless 
Wireless telegraph log. telegraph installation shall maintain in the 
wireless telegraph room a wireless telegraph 
log in which shall be entered such particulars relating to the opera- 
tion of the wireless telegraph installation and as to the maintenance 
of the wireless telegraph service as may be prescribed. 
- ' (2) The provisions of section 122 shall apply to the wireless 
telegraph log kept under this section as if it were an official log- 
book.” . 


31. To sub-section (2) of section 243 of the said Act the 


Amendment of section following proviso shall be added, namely: 
243, Act XXI of 1923, 


“Provided that if a valid Safety Convention Certificate is 
produced in respect of any ship not registered in British India, 
the inspection shall be limited to seeing that the ship is pro- 
vided with a wireless telegraph installation and that the num- 
ber of certified operators and watchers corresponds substantially 
with the particulars stated in the certificate.” 

32. In clause (a) of sub-section (2) of section 245 of the 


Amendment of section said Act,— 
245, Act XXI of 1923. 


(a) after the word “installation” the words “and wireless 
direction-finding apparatus” shall be inserted; 

(b) after the word “maintained” the words “the form of 
the wireless log and the particulars to be entered therein” 


shall be inserted; and 
(c) the proviso shall be omitted. 
33. In Part V of the said Act, after section 245 the following 


Insertion of new sections headings and sections shall be inserted, 
245 A—245 M in Part V, Act e] g 
XXI of 1923. namely: 


“Signalling Lamps 
245A. (1) Every British ship registered in British India being 
a ship of over 150 tons gross tonnage shall, 
Signalling lamps. when proceeding to sea from any port 
or place in British India to any port or 
place outside British India, be provided with a signalling lamp of 
the type approved by the Governor General in Council. 
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(2) If any ship proceeds or attempts to proceed to sea in con- 
travention of this section, the owner or master thereof shall for 
each offence be liable to a fine which may extend to two hundred 
rupees. 

Safety Certificates, Radio-telegraphy Certificates 
and Exemption Certificates 


245B. The provisions of this Part relating to Safety Certi- 


esa ee ae ee Radio-telegraphy Certificates and Exemp- 
ficates, tion Certificates, that is to say, the pro- 
visions of section 245C to section 245M inclusive, shall have effect 
only from such date as the Governor General in Council may, by 
notification in the Gazette of India, appoint in this behalf. 
245C. (1) Upon receipt of a declaration of survey granted 
Sie. Gaa ani under Part II in respect of a steamship for 
Qualified Safety Certifi- which a certificate of survey is required 
carey: by that Part, the Governor General in 
Council shall, if satisfied that the steamship complies with all the 
provisions as to construction, machinery and equipments (including 
life-saving appliances, and wireless telegraphy installation) appli- 
cable to such steamship under this Act, cause a certificate, to be 
called a Safety Certificate or a Qualified Safety Certificate as the 
case may be, to be prepared and delivered through such officer as 
the Governor General in Council may appoint in this behalf to the 
owner or master of the steamship. 


(2) The Safety Certificate shall be in the prescribed form and 
shall state that the steamship complies with the requirements of the 
International Convention for the Safety of Life at Sea, signed in 
London on the 31st day of May, 1929. 

(3) The Qualified Safety Certificate shall be in the pres- 
cribed form and shall state in what respects the steamship com- 
plies with the requirements of the International Convention for 
the Safety of Life at Sea signed in London on the 31st day of 
May, 1929, 


245D. (1) The owner or master of any British ship regis- 
tered in British India which is not a 

eee es Radio-telegraphy passenger steamer but which is required 
by the provisions of section 242 to be 

provided with a wireless telegraphy installation and which is in- 
tended to ply on voyages from or to any place in British India 
to or from any place outside British India shall, if the Governor 
General in Council is satisfied that the ship complies with all 
the provisions as to wireless telegraphy applicable to such ship 
under this Part, receive a certificate to be called a Safety Radio- 
telegraphy Certificate, to be prepared and delivered through such 
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(2) The Safety Radio-telegraphy Certificate shall. be in the 
prescribed form and shall state that the ship complies in respect 
of wireless telegraphy installation with the requirements of the 
International Convention for the Safety of Life at Sea signed 
in London on the 31st of May, 1929. 

245E. The owner or master of any- British ship registered 

in British India which is intended to 

Erempion Certifica ply on voyages from or to any place in 

British India to or from any place out- 

side British India and in regard to which the Governor General 

in Council has made a declaration under section’ 126 or an order 

of exemption under the proviso to sub-section (1) of section 242 

shall on application to the officer appointed in this behalf by the 

Governor General in Council receive from such officer a certificate 
in the prescribed form to be called an Exemption Certificate. 

245F. (1) A Safety Certificate, Qualified Safety Certificate, 

Safety Radio-telegraphy Certificate or 

Duration of Certificata Exemption Certificate issued under the’ 

provisions of section 245C, 245D or 

245E, shall not remain in force for more than one year from the 

date of its issue, nor after notice is given by the authority issu- 

ing it to the owner or master of the ship in respect of which it 

has been issued that that authority has cancelled the certificate. 


(2) If the ship in respect of which any such certificate has 
been issued is absent from British India at the date when the 
certificate expires, the authority issuing the certificate, or any 
person authorized by that authority for the purpose, may, if it 
appears proper and reasonable so to do, grant such extension of 
the certificate as will allow the ship to return to British India, 
but no such extension shall have effect for more than five months 
from the said date. 


(3) I£ the ship in respect of which a Safety Certificate issu- 
ed under section 245C is in force has on board in the course of 
a particular voyage a total number of persons less than the num- 
be stated in the certificate to be the number for which the life- 
saving appliances on the ship provide, the owner or master of the 
ship may obtain from the authority issuing the certificate, or 
any person authorized by that authority for the purpose, a 
memorandum to be attached to the certificate stating the total 
number of persons carried on the ship on that voyage, and the 
modifications which may be made for the purpose of that voyage 
in the particulars with respect to life-saving eevee stated 
in the certificate. 
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245G. (1) The Governor General in Council may, at the 

‘oe of Caufa to 1eucst Arca cae nei a coun- 

try to whi e International Conven- 

a tion for the Safety of Life at Sea, 1929, 

applies, cause a Safety Certificate or Safety Radio-telegraphy Certi- 

ficate to be issued in respect of a ship of that country if he is satis- 

fied in like manner as in the casé of a British ship registered in 

British India that such a certificate can properly be issued, and 

where a certificate is issued at such a request, it shall contain a state- 
ment that it has been so -issued. 

(2) With a view to determining the validity in British India 
of certificates purporting to have been issued in accordance with 
the International Convention for the Safety of Life at Sea, 1929, 
in respect of ships not registered in British India, the Governor 
General in Council shall make such rules as appear to him to be 
necessary, and: for the purpose of the provisions of this Act the 
expression ‘a valid Safety Convention Certificate’ means a certifi- 
cate or certificates complying with such of those rules as are appli- 
cable in the circumstances. 

(3) Where a valid Safety Convention Certificate is produced 
in respect of a passenger steamer not registered in British India and 
there is attached to the certificate 2 memorandum which— 

(a) has been issued by or under the authority of the 
Government of the country to which the steamer belongs, 
and 

(b) nde for the purpose of any particular voyage, in 
view of the number of persons actually carried on that voyage, 
the particulars stated in the certificates with respect to life 
saving appliances, 

the certificate shall have effect for the purpose of that voyage as 
if it were modified in accordance with the memorandum. 

245H. (1) No British ship registered in British India being 

"a passenger steamer shall proceed on a 
ee ee voyage from any place in British India to 
any place outside British India unless there 

is in force in respect of the ship either— 

(a) a Safety Certificate issued under section 245C, or 

a Qualified Safety Certificate issued under section 245C 
and an Exemption Certificate issued under section 245E, 

being a certificate or certificates which by the terms thereof is or 
are applicable ta the voyage on which the ship is about to proceed 
and to the trade in which she is for the time being engaged. 


(2) No sea-going British ship registered in British India being 
a ship of 1,600 tons gross tonnage or upwards other than a passen- 
ger steamer, shall proceed on a voyage from any place in British 
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India to any place outside British India unless there is in force in 
respect of the ship— 

(a) such certificate or certificates as would be required in 
her case by the provisions of sub-section (1) if she were a 
passenger steamer, or 

(b) a Safety Raido-telegraphy Certificate issued under sec- 
tion 245D, or 

(c) an Exemption Certificate, issued under section 245E, 
relating to the wireless telegraphy equipment, 

being a certificate or certificates which by the terms thereof is or 
are applicable to the voyage on which the ship is about to proceed 
and to the trade in which she is for the ‘time being engaged. 

(3) Lf any ship to which this section applies proceeds, or 
attempts to proceed, to sea in contravention of this section— 

(a) in the case of a ship being a passenger steamer, the 
master or owner of the steamer shall, without prejudice to any 
other remedy or penalty under this Act, be liable for each 
offence to a fine which may extend to one hundred rupees for 
every passenger carried on board the steamship; and 

(b) in the case of a ship not being a passenger steamer, the 
master or owner of the ship shall, for each offence, be liable 
to a fine which may extend to one thousand rupees. 

(4) The master of every ship to which this section applies 
shall produce to the officer of Customs from whom a port clearance 
for the ship is demanded the certificate or certificates required by 
the foregoing provisions of this section to be in force when the 
ship proceeds to sea, and the port clearance shall not be granted and 
the ship may be detained until the said certificate or certificates are 
so produced. 

(5) Where an Exemption Certificate issued under section 
245E in respect of any ship to which this section applies specifies 
any conditions on which the certificate is issued and those condi- 
tions are contravened, the master or owner of the ship shall, for 
each offence, be liable to a fine which may extend to one thousand 
rupees. 

2451. (1) Where there is produced in respect of any steam- 

B l ship not registered in British India a valid 

Peay a era Safety Convention Certificate, such certifi- 
cate shall be accepted as having the same 

force as the corresponding certificate issued in respect of a ship 

registered in British India by the Governor General in Council. 

(2) The master of every ship not registered in British India 
being a passenger steamer or being a ship of 1,600 tons gross ton- 
nage or upwards belonging to a country to which the International 
Convention for Safety of Life at Sea, 1929, applies shall produce 
a valid Safety Convention Certificate to the officer of Customs 
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from whom a clearance for the ship is demanded in respect of a 
voyage from a place in British India to a place outside British India, 
and a clearance shall not be granted and the ship may be detained 
until such a certificate is so produced. 

(3) Where a valid Safety Convention Certificate is produced 
in respect of a passenger steamer not registered in British India the 
steamer shall not be deemed to be unsafe for the purposes of sec- 
tion 238 of this Act by reason of the defective condition of her 
hull, equipments or machinery unless it appears that the steamer 
cannot proceed to sea without danger to the passengers or crew 
owing to the fact that the actual condition of the ship does not 
correspond substantially with the particulars stated in the certifi- 
cate. 


245J. (1) The Governor General in Council may, subject to 
the condition of previous publication, make 
of or-Gener- 
iia Canal © eile rules rules to carry out the purposes of the pro- 
Rs to- eens visions of this Part relating to Safety Certi- 
ficates, Qualified Safety Certificates, Safety Radio-telegraphy Certi- 
ficates and Exemption Certificates. 


(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may prescribe the form of the certi- 
ficates referred to in sub-sections (2) and (3) of section 245C, 
sub-section (2) of section 245D, and section 245E, the charging 
of fees for the grant of such certificates, the amount of such fees, 
and the manner in which they shall be recoverable. 

(3) The Governor General in Council may delegate to any 
person the functions assigned to the Governor General in Council 
by sections 245C, 245D and 245G of granting a Safety Certificate, 
a Qualified Safety Certificate or a Safety Radio-telegraphy Certi- 
ficate in respect of any ships or classes of ships. 

245K. The provisions of sectiuns 139, 139A, 140 and 142 of 

Mattes d this Act shall apply to and in relation to 
139, 139A, 140 and 142 of every certificate issued by the Governor 
Act to certificates, General in Council under sections 245C, 
245D and 245E in the same manner as they apply to and in rela- 
tion to a certificate of survey. 


245L. The Governor General in` Council may request the 

ern. Government of a country to which the 

Biok EPa A ships International Convention for the Safety of 

registered in British Inds Life at Sea, 1929, applies, to issue a Safety 

Certificate or a Safety Radio-telegraphy Certificate in respect of a 

British ship registered in British India, and a certificate issued in 

pursuance of such a request and containing a statement that it has 

been so issued shall have effect for the purposes of this Act as if it 
had been issued by the Governor General in Council. 
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235M. Where any foreign ship is detained under this Part 
Detention of foreign ships #2 @DY case to which the provisions of sec- 


in cases not referred to in tion 238 do not apply, or where any pro- 


section 238, ceedings are taken under this Part against 
the master or owner of any such ship, notice shall forthwith be 
served on the consular officer for the country to which the ship be- 
longs at or nearest to the port where the ship is for the time being, 
and such notice shall specify the grounds on which the ship has 
been detained or the proceedings have been taken.” 


34, After Part V of the said Act the following Part and 


Insertion of new Part VA sections shall be inserted, namely: 
in Act XXI of 1923. : y 


“PART VA 
NAVIGATION 


245N. (1) No person on any British ship registered in British 

7 India shall when the ship is going ahead 

aa of giving beim siye a helm’or steering order containing the 

word ‘starboard’ or ‘right’ or any equiva- 

lent of ‘starboard’ or ‘right’, unless he intends that the head of the 

ship shall move to the right, or give a helm or steering order con- 

taining the word ‘port’ or ‘left’ or any equivalent of ‘port’ or ‘left’, 

unless he intends that the head of the ship shall move to the left. 

(2) Any person who contravenes the provisions of this sec- 

tion shall for each offence be liable to a fine which may extend to 
five hundred rupees. 


2450. (1) The master of any British ship registered in 
British India on meeting with dangerous 
82 ice, a dangerous derelict, a tropical storm or 
any other direct danger to navigation shall 
send information accordingly by all means of communication at 
his disposal and in accordance with such rules as the Governor 
General in Council may make in this behalf to ships in the vicinity 
and to such authorities on shore as may be préscribed by these rules. 
. -(2) If the master of a ship fails to comply with the provisions 
of this section, he shall be liable for each offence to a fine which 
may extend to five hundred rupees. l i 
(3) For the purposes of this section the expression ‘tropical 
storm’ means a hurricane, typhoon, cyclone: or other storm of a 
similar nature, and the master of a ship shall be deemed to have 
met with a tropical storm if he has reason to believe that there is 
such a storm in the vicinity. 


Duty to report 
to navigation. 
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245P. (1) The master of a British ship registered in British 
Obligation to render aii. ‘dia on receiving a signal of distress by 
tance on récerving signal of Wireless telegraphy from any other ship 
distrem. shall proceed with all speed to the assistance 
of the persons in distress, unless he is unable or, in the special cir- 
cumstances of the case, considers it unreasonable or unnecessary to 
do so, or unless he receives information that his assistance is no 
longer required. ; 
(2) If the master is unable or in the special circumstances of 
the case considers it unreasonable or unnecessary to proceed to the 
assistance of the persons in distress, he shall forthwith send.a message 
by wireless telegraphy informing the master of the ship in dis- 
tress accordingly, and shall enter in the official log-book his reasons 
for not going to the assistance of those persons. : 


(3) Any master failing to comply. with the provisions of sub- 
section (1) be liable to imprisonment for a term which may 
extend to six months, or to a fine which may extend to one thou- 
sand rupees, or to both. 


(4) Any master failing to comply with the provisions of sub- 
section (2) shall be liable to a fine which may extend to one thou- 
sand rupees. 


345Q. (1) The Governor General in Council may subject 
Power of Governor-Gener- to the condition of previous publication, 
yeasts AE make rules prescribing— 

(a) the manner of communicating information regarding 
dangers to navigation, and the authorities on shore to whom 
such information is to be communicated, 

(b) the signals which shall be signals of distress and of 
urgency, respectively, 

(c) the circumstances in which and the purposes for which 
any such signal is to be used, and the circumstances in which 
it is to be revoked, and . 

(d) the speed at which any message sent by wireless tele- 
graphy in connexion with such signal is to be transmitted. 

(2) In’making any rule under this section the Governor 
General in Council may direct that the breach of it shall be 
punishable with fine which may extend to five hundred 


rupees,” 


